IIpogheccopcko-npenooasamenvckomy cocmagy
Braoumupcrozo opuouueckoco uncmumyma @CHUH Poccuu,
KOJLIEKMUBY pedaxyuu Hay4Ho-00pazo8amesbH020 HCYPHANA
«Becmnux Braoumupckozo 1opuduyecko2o uHCmumymay

YBaxkaemble TOBApUIIIH!

Ha ocHoBanum pemenus IIpesmamyma Bpicmien arrecTallmOHHOW KOMHCCHU
MunuctepctBa oOpa3zoBanus U Hayku Poccuiickoit @eneparuu ot 10 oktsa6ps 2008 r.
Ne 38/54 nayuno-oOpa3zoBaTenbHblil XypHan «BectHuk Bmagumupckoro ropuamde-
CKOT0 MHCTUTYTa» BKJIIOYEH B [lepedeHs BeAylmnX perieH3upyeMbIX HAYUHbIX KypHa-
JOB U W3JaHUH, B KOTOPBIX JOJKHBI OBITH OIMyOJMKOBaHBI OCHOBHBIC HAYyYHBIE pe-
3yJbTaThl AUCCEPTALMN HA COUCKAHNE YUEHBIX CTENIEHEN JOKTOPA U KaHIW1AaTa HAYK.

Bau sxypHas umeeT 3acilyK€HHbI aBTOPUTET B CUCTEME 00Opa30BaHUs U HAyKH
Poccuiickon ®enepanuu, Ha €ro CTpaHULAX HAXOAAT OTPAXKECHUE NEPENOBOU OIIBIT
MOATOTOBKU KaJpOB ISl MPaBOOXPAHUTEIbHBIX OPTaHOB, HAYYHbIE JOCTUKEHUSA, BO-
IIPOCBhl HPABCTBEHHOI'O M 3CTETHUYECKOIO0 BOCHUTAHMS JIMYHOIO COCTaBa. Marepualsl
KypHaja BOCTpeOOBaHbI YUTATEISIMU, CPEN KOTOPBHIX YUEHbIE, ITPENO0/IaBaTeNId By30B,
paboOTHUKHU TeppuTOpUanbHbiXx opranoB u yupexaeHuii ®CUH Poccuu, ctyneHtsi,
KypCaHTBI U CITYIIATENH, MPEACTABUTEIHN OOIIECTBEHHOCTH.

CepieuyHo TO3IpaBJISIO Bac CO CTOJIb 3HAMEHATEILHBIM COOBITHEM!

XKenaro BaM 310pOBBs, OJIATOMONYYHS, YCIIEXOB B paboTe, B COXpPaHEHUHU U TIPH-
YMHOKEHHH BBICOKOI'O HMHTEJJIEKTYyaJlbHOT0, HAYYHOI0, OPraHU3alMOHHOIO U METO-
JIUYECKOT0 MOTEHIMana, KOTOPbIM CEerojiHs obsnaaaer BraauMupckuil 1opuandecKuil
UHCTUTYT DenepaibHON CITyKObI HCIIOTHEHUS] HaKa3aHMi!

3aMecTUTeNh PYKOBOTUTEIIS

denepanabHON CITyKObI

0 HaJI30pyY B cdepe

00pa3oBaHUs U HAYKU ®.WU. [llamxajnos
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HAYYHO-ITPUKI/IATHBIE ACIIEKTBI
COBEPILIEHCTBOBAHMUA NEATEJIBHOCTH
YYPESKJEHWY ¥ OPIAHOB
YI'OJIOBHO-UCIIOJ/IHUTE/IbHOY CUCTEMbBI

T. A. IloasikoBa,

3amecmument Oupexmopa
Jenapmamenma 3axonooamenbcmea
0 20Ccy0apcmeeHHoll 6e30nacHocmu
U NPABOOXPAHUMENLHOU OesIMEeNbHOCMU
Munrocma Poccuu

C. P. lllupuos,

HAYANbHUK YRPasieHus Kaopos

U npogheccuoHaIbHO2O 00PA306aHUs
@CHUH Poccuu

KaHOUuoam iopuoudeckux Hayxk

MU CTOPUYECKHUE UCTOKU
IOPUINYECKOM IIPOSECCUN

M POJIb IOPUCTOB B $#OPMMWPOBAHUN
ITIPABOBOI'O 'OCYIJAPCTBA

Bnepssie B 3TOM rony B Poccun ormevaer-
¢ Kak TIpodeccHoHaIbHbIN TpazaHuk JleHb
topucrta (yupexaeH Yka3zom Ilpesunenta PO
«O6 ycranosnenuu [{us ropucta» ot 4 deBpa-
ast 2008 r. Ne 130). D10 CBUIETENBCTBYET HE
TOJIbKO O BHMMaHMM TOCYJapCTBa K JIIOJSAM
JaHHOUM mpodeccun, uX pojid B oOecreueHun
3alllMThl NIPAaB YEJIOBEKA W TpakJaHuHa, (op-
MHUPOBAaHUU MPAaBOCO3HAHMS, HO W TMOATBEP-
JAaeT 3HauY€HUE IpaBa NpPHU MOCTPOSHUU Je-
MOKpPAaTUYECKOT0 MPAaBOBOT'0 rOCY1apCTBa.

[Tpeobpa3zoBanus B pa3muuHbIX chepax sKu3-
HH POCCHHCKOTO OOIIEeCTBa CHOCOOCTBYIOT
(opMHPOBaHMIO IPABOBOTO T'OCYAAPCTBA U T'pa-
JKJIAHCKOTO OOIIeCTBA, IMOBBILLIEHNUIO PAaBOBOM
KyJIbTYpbl ¥ TIPaBOBOTO 0Opa30BaHMs IpaXkJaH,
a CJeIoBaTeNbHO, BEAYT K YCWICHHIO POJIU
10pucToB B obOmiecTBe. C ESATENbHOCTBIO IOPH-
CTOB CBSI3aHO Pa3BUTHE HAILETO I'Pa’kIaHCKOrO
00I11eCTBa, CO3/JaHUE TaKUX MEXaHU3MOB, KOTO-
prle no3Bosmin Obl PoccuiickomMy rocynaapctBy
Ha3bIBATHCS [IPABOBBIM.

Hecmotps Ha To, uro B Poccuu yke ormeva-
I0TCA TakKue Mpa3THUKY, Kak Jlenp paOoTHMKa
MPOKypaTypsl (yTBepkIeH Yka3zoM [Ipe3umenrta
P® ot 29 nexabpst 1995 1. Ne 1329), Jlens cre-
[UAJTCTa FOPUANIECKON CITy:kObl B BoopyskeH-
Heix Cunax Poccuiickoit ®enepamm  (yTBEp-
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xneH Ykazom [Ipesunenra PO ot 31 mas 2006 r.
Ne 549), ceromust mromy FOPUIMYECKOM Tpodec-
CHH, CIIELMATIM3UPYIOIIMECS B PA3IMUHbIX OTpac-
JIIX TIpaBa, yUYeHbIC-IIPaBOBEb], TIOCBATUBILIIE CE-
051 MPaBOTBOPUYECKOM IEATENBHOCTH, pabOTAIOIINE
B MHBIX c(epax CO3JaHHs U NMPUMEHEHUS HOPM
npaBa, TaKKe UMEIOT CBOW O(MIIMAIIBHO YCTAHOB-
JIEHHBIH MPO(eCCHOHATBHBIN TPA3IHUK.

Cpenu uenew, CTOSMIMX Mepel IOpUIAYe-
CKOW HayKOH M IOPHIMYECKUM O00pa30BaHUEM,
oco0oe 3HaueHHE NMEET BOCIIUTAHUE IOPUCTOB
B JyXe HEYKOCHUTEIHHOTO COOJIIOJCHHS IIO0-
JIOKEHUH 3aKOHA U HOPM Npo(ecCHOHANbHOM
3THKH, a 3TO, B CBOIO OUY€pellb, CIIOCOOCTBYET
00ECTIEYCHHIO TIPECTHKAa M aBTOPHTETAa IOPH-
TUYecKor podeccu.

B cBs13u ¢ 3TUM npodeccruoHaNbHbIN HHTE-
pec BBI3BIBAET M HCCIEIOBaHUE BOMpoca O
BO3HMKHOBEHUH JTOH mpodeccuu, u3gaBHA
CUMTAIOLIEHCS OJHOM M3 CaMbIX IOYETHBIX,
yBa)KaeéMbIX, HO BMECTE C T€M CJIOKHOU U OT-
BETCTBEHHOM.

OTkyna e mosBUIAch Takas mpodeccus,
KAaKOBBI €€ THOCEOJIOTMYECKHE KOPHU U Mpes-
HazHayeHue?

[IpusATO CUMTaTh, YTO CIOBO «IOPUCT» JIa-
TUHCKOTO TIPOUCXOXKICHUS (OT Jat. jus (juris)
paBo). B pa3nuyHbIX cloBapsiX MHOCTPAaHHBIX
CJIOB jurist B IEPEBOJIE C HEMELIKOTO SI3bIKA — 3TO
YeJloBeK, MMEIOLIM [opuandeckoe o0pa3oBa-
HUE, CHELUAINCT II0 TPAaBOBBIM BOIIPOCAM,
MIPAKTUKYIOMIUI B 00J1aCTH npaBal. B TonkoBom
cinoBape B. U. Jlans ropuct onpenensiercst Kak
IIPABOBE]], 3aKOHHMK, 3aKOHOBEJ], 3aKOHOBEJIEIL,
a IOPUCKOHCYJIBT — «KakK ITPABOBE, COCTOSIINN
IIPY KaKOM MECTe Ul COBEIIaHbs». B cnoBape
pycckoro s3bika C. M. OxeroBa OpUCT — 3TO
CHELMAINCT MO IOPUINYECKUM BOMPOCaM, FOpH-
JTUYECKUM HaYKaMZ. B pasroBopHo#i peun nmoHs-
THE IOPUCT» YHOTPEOSEeTCs 3HAYUTENILHO -

"' Cm.: Baciokosa . A. ClioBaph HHOCTPAHHBIX CJIOB.
M., 1999. C. 631.

> CMm.: Oaxcezos C. M. CroBaph PyCCKOrO si3bIKa /
ITox pen. H. 1O. llIBenoBon. 13- uzn., ucnp. M., 1981.
C. 811.
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pe: aaBOKaT, HOTApUYC, a TAKXKE CTYICHT IOpU-
JIMYECKOT0 YUeOHOTO 3aBe/IeHHS U T. 1.

Jurisprudentia B mepeBosie ¢ JATHHCKOTO
A3pIKa O3HAa4aeT 3HaHue O npase. Mccnenosa-
TEIU MPOMCXOXKACHUS IpaBa I0JArarT, 4TO
KOPHU IOPUCIPYIEHIIUH HaxoaiTcs B JpeBHEM
Pume. IlepBpiMU 1OpUCTaMH MPUHSATO CUUTATh
JKPEIOB-MIOHTU(PUKOB, COOMPABIIMX M Xpa-
HUBILIMX 3HAaHWUS O TpaBe, MpEeUefeHTax, Ja-
BAaBILMX IOPUIUYECKHE COBETHL. TOJNBKO mocie
Toro, kak B III Beke 10 H. 5. TIaBHBIM ITOHTH-
¢buKoM HauanM JaBaThCS KOHCYJIbTAMU IyO-
JUYHO BCEM JKEJaloUUM, OPUCIPYICHUUSA
cTaja pa3BHBAaThCA KaK CBETCKOE 3HAHHUE, U
KOKIBIA CUMTal HEOOXOAMMBIM OBITh CBEIY-
IIMM YEJIOBEKOM B BOIPOCax IMpaBa, YTOOBI
MPaBUJIBHO 3aKJII0YaTh OPUAMYECKUE CICIKH,
COCTaBIIAATh HUCKH. Takum 00pa3oMm, IOPHCTHI
OBUTIM B MEPBYIO ouepeab MpakTukamu. Ilo3n-
HEEe CaMbl€ OMBITHBIE PUMCKHUE FOPHUCTBI CTaIU
BO3BOAMTHCSI B 0COOBIN paHr. Ux MHeHHE ObI-
70 00s3aTeNbHBIM JJIS1 CyJiel, OHU OKa3bIBaJIU
OTPOMHOE€ BIIMSIHUE Ha MPaBONPUMEHUTEIb-
HYI0 TMPAKTHUKy HIpPH PACCMOTPEHUU CXOKUX
JIeN, YTO CIIOCOOCTBOBANIO Pa3BUTHIO IOPHUIU-
YECKOW HAayKH, NOSBICHUIO KOMMEHTapHEB
MPAKTUKU, KPATKUX CHUCTEMAaTHUYECKUX Yy4el-
HUKOB, MOHOTpa)UYECKHX MCCIEIOBAHUN U
T. 1. OHaKO OCHOBY HUX JESATEIBHOCTH IIO-
IPEKHEMY COCTaBJIsIa NPAKTHKA. YTAI0K
PuMmckoil mMnepun ckaszajics U Ha FOPUCTPY-
JEHIMH, B CBSI3U C THM J0 HAllUX AHEH CO-
XPaHUJIOCh HE TaK Y’ MHOTO TPYJOB PUMCKHX
IOPUCTOB, HO HMMEHHO OHM JIEVIK B OCHOBY
IIpaBa U €BPOINECUCKON IOPUANIECKON HAYKH.

Cnenyer OTMETHTbH, YTO 3HAUYUTENBHBIN HH-
Tepec B Poccun K IpEeBHEPUMCKOM IIPaBOBOU
KyJIbType KaK ¢ HayYHOH, TaK U C IIPAKTUYECKOU
TOYKH 3peHus nposBuicsa Toinbko B XVIII B.
OTOMy CrocoOCTBOBaJIa TOJIOKHUTENIbHASL OLICH-
ka [letpoM I 1 ero npeeMHMKaMu TOCTHKEHUN
€BpOIENCKON HUBWIN3aUKU. [10710KUTENBHBIM
MMIYJIbCOM pa3BUTHS PUMCKOro npasa B Poc-
CUU HapsAIy C UCTOYHHKAMH M MCTOpUEH pyc-
CKOT'0 1IpaBa TaKXe SIBJISIETCS] OTKpbITHE B 1755 T.
UMIIEPATOPCKOr0 MOCKOBCKOTO YHUBEpPCHUTETA,
rne BuepBele B Poccum ObUT co31aH ropuande-
CKHMi (paKynbTET, B KOTOPOM MpENONaBaId H
YUHIIUCh MHOTHE U3BECTHBIE FOPHUCTHI.

CroJib 3HAUNTENbHBIN UHTEPEC K PUMCKOMY
npasy B Poccun, a oHO npenogaBaioch BIUIOTh
no 1917 r. (mpenogaBaHHEe PUMCKOTO IpaBa
B0o300HOBUIOCH B CCCP Tonmpko B 1945 1.),
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MMeJl HEMAJIOBAXKHYIO NMPAKTUYECKYIO LEIb —
MIPAaBOBOE BOCIHUTAHUE PYCCKUX FOPUCTOB U
COICHCTBUE WX MPABOTBOPUECKOM M MPaBO-
MIPUMEHUTEIBHOUN 1E€ATEIbHOCTH.

CambIM ApEeBHUM MAMATHUKOM 3aKOHOJa-
TeJbCTBA Ha Pycu npuHsTO cuntath «Pycckyio
npaBay» SpocnaBa Myxaporo u SpocinaBuueit
(Kpatkyto, Ilpoctpannyio u CokpallleHHYI0),
KOTOPYIO Ha3bIBAIOT KOJEKCOM IPaBOBBIX
HopM XI-XII BB. CiienyeT OTMETUTD, YTO CJIO-
BO «IIPaBJa», 4acCTO BCTpPEYAIOLIEeCs B JIPEB-
HEPYCCKUX HMCTOYHHUKAX, O3HAYAJIO IPABOBbIE
HOPMBI, Ha OCHOBaHUHM KOTOPBIX BEPILUJICS
cya. B cBorw ouepens, fApocimasa Myaporo B
COOTBETCTBUM CO CJIOKUBILEUCS TpaJULIUEH U
CEroJiHs MPHUHATO CYUTATh MOKPOBHUTENIEM TO-
CYy/IapCTBEHHBIX MYK€H, IOPUCTOB, CyAeu H
npokypopoB. H. M. Kapam3un B «McTopuu
rocynapctBa Poccuiickoro», paBas OLEHKY
«Pycckoil mpaBne», 0XapakTepu3oBal €€ Kak:
«...Celt ocTaTOK IOPEBHOCTH, MOJOOHBINA JIBE-
HaJauaTu aockam Puma, ectb BepHOE 3epLayio
TOTJIAIIHETO TPaXAaHCKOro cocTosiHus Poc-
CHUH, IPArolieHEeH AJIsi UCTOPUM.

[lepBeiM oduIMaNBEHBEIM COOPHUKOM TIpe-
MMYUIECTBEHHO MPOLECCYaTbHBIX HOPM MOCIIE
oObenuHeHnss MockoBckoil Pycu sBnsieTcs
Cynebnuk 1497 r., a mepBbIM MEYaTHBIM
cOoopHukoMm 3akoHOB — CobopHoe YioxeHue
1649 r., koTOopoe cocTosu10 U3 25 TJaB, BKIIO-
yaromux 967 crateil. AHanu3y 3THX JIpEB-
HEHIINX NaMATHUKOB PYyCCKOTO MpaBa, UX po-
JY B CTAaHOBJIEHMM IpaBa Poccun mocBseHo
MHO’KECTBO Hay4YHBIX HccieqoBaHui. OHaKO
C J1aTOM, yCTaHOBJICHHOW B cOBpeMeHHOM Poc-
CHM KaK NpOoQeCCHOHATBHBIN Mpa3IHUK IOpU-
CTOB, CBA3aHO HE UX CO3/IaHUE.

O ponm, KOTOpyIO ChIrpaia cyaeOHas pe-
¢dopma 1864 r. B HICTOPUU HAIIETO TOCYAAPCT-
Ba, HamucaHo MHoro. CerogHss HEOOXOIUMO
OTMETHUThH BIIMSHHE, KOTOPOE OKa3zaja CyJned-
Hasi pedopMma TOrO BpEMEHH, JJUBILAsCT 0o-
nee 30 jer, Ha BOSHUKHOBEHHUE TaKUX FOPUIU-
YeCKHUX MPOo(EeccHii, Kak CyAbs, aIBOKaT (TpH-
CSDKHBIE M YacCTHbBIE NOBEPEHHBIE), HOTApUYC,
CJIeIOBaTENb U PAJ IPYTUX.

B HeOosbmIOM HMCTOPUYECKOM 3KCKYpCE,
MOCBSIIIIEHHOM 3THM COOBITUSIM, HEBO3MOXKHO
OTpa3uTh, KAKOW MPOAYMAHHOMW, EIBHOM, J€e-
MOKpPaTUYECKOM M IOCIJIEIOBATEIbHON MeEpOu
o TeM BpeMeHaM Obuia cyaeOHas pedopma
1864 r. B psimy POCCHICKUX MpeoOpa3oBaHUM
BTOpOM nosioBuHBI XIX B.
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B cBs3u ¢ 3TUM mipencTaBisieTcsl Hecaydau-
HBIM ¥ ONpPaBAaHHBIM BBIOOP JAThl IS yUpEexK-
nenust JIas ropucta 3 aexadpsi, TOCKOJIBKY UMEH-
HO B 3TOT JieHb (20 HOsOpst 1864 T. 1o CT. CT.)
ObuH yTBepsKIeHB! Cy/1eOHbIC YCTaBbl, M UMIIC-
patopom Anekcanapom Il 611 moanucan Ykas
00 ux myOJIMKaIMy «KO BCEOOIIEMY CBEICHUIO.
B VYkaze ormewanoch, uTo 3amaueii cyaeOHON
pedopmel siBrsieTcs: «BoaABOpUTh B Poccuu cyn
CKODBIM, TpaBblid, MWJIOCTUBBIA, PaBHBIA JIs
BCEX MOJIIaHHBIX. .. BO3BBICUTD CYJIEOHYIO BIIACTb,
JaTh €M HaAJekKallyld CaMOCTOSTEIbHOCTh H
BOOOIIIE YTBEPIUTH B HAPOJIE YBAXKEHUE K 3aKO-
HY... KOTOpOE€ JOKHO OBITh MOCTOSIHHBIM PYy-
KOBOJMTENIEM BCEX M KaXKAOT0, OT BBICHIETO IO
Husiero». CyneOHble ycTaBbl MPOHU3BENIU OT-
POMHOE BII€YaTIIEHHE Ha OOIIECTBO M COCTABUIIM
3MOXY B UCTOPUHU PYCCKOTO MpaBa. ITO UCTOPU-
YecKoe COOBITHE TEpPBOCTENIEHHON Ba)KHOCTH,
TaK KaKk MMEHHO OHO OPHIMYECKH O(OPMHUIIO
cozmanue B Poccuu cypa, mpucymiero ooomy
Pa3BUTOMY TOCYIApCTBY.

[Tpu ananuze conepkaHus pePoOpMbI U YT-
BepkJIeHHBIX CylneOHBIX YCTaBOB IMPOCIIEKHU-
BAeTCsl CBA3h BPEMEH B CTAHOBICHUM MPAKTH-
YeCKH Bcex ropuanueckux mnpodeccuit. OHu
UMEIOT TITyOOKHE MCTOPUYECKHE KOPHU U PO
KOKIYI0 W3 HUX HANMCAHO MHOTO KHUT HE
TOJIKO JIETEKTUBHOTO JKaHpa, HO U TIyOOKO
po(heCcCHOHATBLHBIX UCCIICOBAHUIA.

Ha wucropuyeckoM myTH K IHMBHIN30BaH-
HOMY OOIIECTBY, IPABOBOMY TOCYIapCTBY
TPYJIHO MEPEOLICHUTh 3HaUEHUE CYJIeOHON pe-
dopmber B Poccun, mpoBeneHHoii ¢ 1864 mo
1899 r., u ycTaHOBiIEHHE NpaBa KaK OCHOBBI
rocyaapctBeHHocTd. B CyneOHBIX ycTaBax
OBLTM 3aKperUieHbl OCHOBHBIC MPHUHIIMIIGI, HA
KOTOPBIX U CETOJIHS OCHOBBIBACTCS IMPABOCY-
JTe: HE3aBHCUMOCTH CyJla OT aJIMUHUCTPAIIHH,
CO3/IaHHE BCECOCIIOBHOTO CyJia, PaBEHCTBO
BCEX IIEpell CyJOM, HECMEHSEMOCTb CYHEH,
[JIACHOCTh, COCTS3aTENLHOCTh, MPaBO OOBH-
HSEMOTO Ha 3aIUTYy, MPE3yMIIIUs HEBUHOBHO-
CTH, BRIOOPHOCTh MUPOBBIX CYICH U MPHUCSIK-
HBIX 3acelaTelIeH.

Nmenno CyneGHbIMU ycTaBaMu ObLIM Y-
PEeXIEHBI MHCTUTYT CYICOHBIX CIlIeIOBATENCH,
aJIBOKaTypa, CyJ MPUCSHKHBIX, PECOPTAaHU30BaA-
Ha MpOKypaTypa, co3aHa Ooyiee 4eTKasl CHUC-
TeMa CyJeOHbIX HHCTaHIIUM.

CyneOHbIe yCTaBBI TMPEACTABISIOT CO0O0i
KOMIUIEKC 3aKOHOB, M B UX YHCJIE CIEIYET OT-
METUTHh YUPEeKICHUE CYyICOHBIX YCTaHOBIIC-

HUM, YCTaB 0 HaKa3aHMSX, HaJlara€MbIX MUPO-
BBIMHU CyZAbSIMH, Y CTaB yrOJIOBHOTO CYZIOIPO-
U3BOJICTBA, YCTaB I'PaXJAAHCKOTO CyIOIPOMU3-
BOACTBA. [IpeononeB XaOTHYHOCTH COCIIOBHBIX
cynoB, CyneOHbIE yCTaBbl BBEIH CTPOMHYIO
cUcTeMY CyAEOHBIX OPraHOB CO CTPOTO Ouep-
YEHHOW KOMITETEHIIUEH, MPU 3TOM Cyapba de-
JIOBEKa M oOlIecTBa JOJKHA 3aBUCETh HE OT
HACTPOEHUS OTIEIBbHBIX BIACTh IPEAEPIKALINX
JIULI, a TOJIBKO OT PABHOTO Ul BCEX 3aKOHA.

Takum oOpa3oM, cieayeT NpHU3HATH, YTO
cyneOHas pedopma B Poccum, HecMOTps Ha
BCE MpOOJIEMBI C €€ MPOBEACHUEM B JKHU3Hb,
JUINTEIbHBIMU  CPOKaMH, HMEET OIPOMHOE
3HaYEHUE B MUPOBOM MPAKTHKE, OCKOJIBKY U
B Poccun no 1917 r. mpaBoBenbl oTmedanu
9TOT AE€Hb, CUYUTASL €0 CBOMM MPA3JHUKOM.

BwMmecte ¢ Tem cnemyer pacCMOTPETb poJib U
MECTO B CTAHOBJICHHM IIPaBOBOM cHCTeMbI Poc-
CHH, TPOBEAEHUU CyneOHOM pedopMbl, OTBe-
neHHble MuHucTepcTBy roctuiu PO, koropoe
B 2002 1. otmeTmiio 200-1eTHUI I00HIeH.

Ha co3nanHoe B cooTBeTcTBUM ¢ MaHude-
ctoM Anekcanapa I 8 centsiops 1802 r. Mu-
HUCTEPCTBO IOCTUIMM BO3JIArajuch (yHKIHUU
IIOJATOTOBKH AKTOB 3aKOHOJATEJIBHOTO Xapak-
Tepa, a TAKXKE YIPaBICHUSA NEATEIbHOCTBIO
CYIOB U MNpOKypaTyphl. Jlis pemeHus 3Tux
OTBETCTBEHHBIX 3a7ay ObUIN HEOOXOIUMBI U3-
BECTHBIE B CTPAHE JIMYHOCTU U BBICOKOKBAJIH-
¢unmpoBanHbie 10pUcThl. Y mepBIM MUHUCT-
POM IOCTHLIMM T'€HEPAI-IIPOKypopoM Poccuii-
CKOW MMIepuu ObLT YTBEP)KIACH BbINAIOLIMIACS
FOCYJIApCTBEHHBIA JeATeNlb, MMO3T [aBpuunin
PomanoBuu JlepkaBuH, IpOSIBUBILUKN ceOsl Ta-
JAHTJIMBBIM OPTraHU3aTOPOM HOBOM HOCTHUIIMH.
B cBsa3u ¢ OCTpoil HEXBATKOW IOPUIUYECKUX
kazapoB B 1835 r. mpu munuctpe . B. [lamko-
BE OBUIO OTKPHITO YUMJIMIIE MPAaBOBEICHHS,
U3 CTE€H KOTOpPOro BBILIUIO HEMAJIO BBIJAIO-
LIUXCSl FOPUCTOB.

OcymiecTBiisisi ynpaBlieHHE BCEM cHCTEMOM
FOCTHLIMM, MUHUCTEPCTBO C MEPBBIX JHEN CBO-
ero o0pazoBaHus 0OJIbIIOE 3HAYEHUE MTPUABATIO
COBEPILICHCTBOBAHUIO POCCUMCKOIO 3aKOHOMAA-
TENbCTBA. B CBA3M € 3TUM Takoe HAlpaBIICHUE
JEeATENbHOCT MUHKCTEPCTBA FOCTULIMM, KaK CHC-
TeMaTH3aIKs 3aKOHOIATENIBCTBA, He OBLIO OCTaB-
neno Oe3 Buumanus. B 30-rr. XIX B. mox py-
KOBOJICTBOM TalaHTIMBOrO topucta M. M. Crie-
paHCcKoro Oblla MPOBEACHA CUCTEMAaTH3ALUS U
KOAU(pUKALUS POCCUHCKOTO 3aKOHOJATEeNbCT-
Ba. JTa MOHYMEHTaJbHas paboTa SBISETCS
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OecnperieIcHTHOW B MuUpoBod uctopuu. OHa
ObLta 3aBepiieHa n3nanuemM B 1833 . [lomHoTro
cobpanus 3akoHOB Poccuiickoii ummepuun
(56 TomoB) n CBoxa 3akoHOB Poccuiickoii nm-
nepuu (15 TOMOB) U SIBUJIACh CYIIECTBEHHBIM
IPOPHIBOM B MIPAaBOBOM pa3BuTuu Poccuu.

Cnenyer ormerutb, uto M. M. Cnepan-
CKHM OBLI MCIIOJB30BaH U 3apyOCKHBIA OIBIT
YIOPSIOYCHHUST 3aKOHOB, OCOOCHHO Koaudu-
Kanuu puMckoro npasa (®eomocust 11 u FOc-
THHHUAHA). 3a/aud, MOCTABJICHHBIE UM B ITOU
paboTe, U B HACTOAILIEE BpeMs HE MOTEPsUIU
CBOCH aKTyalbHOCTU: TOBBIIIEHHE KauecTBa
3aKOHOTBOPYECKON M TPaBONMPUMEHUTEIHHOU
NesTeNbHOCTH, o0ecnedyeHne oduuruaiIbHON
MpaBoOBOM HH(pOpPMAIEl TrocyAapCTBEHHBIX
CTPYKTYp U TOAJAHHBIX; CO3JAaHHME Oasbl AJs
MIPOBEJICHUS MPABOBBIX MCCIEIOBAaHUHN U TMOJ-
TOTOBKU CIICIIUAIKCTOB, CBS3aHHBIX B CBOEH
JESTEIbHOCTH C TIPABOM.

Kak cnpasemmso mucan M. M. Cnepan-
CKUM, «TPYIHOCTH B 3aKOHOBEJCHUI» HE Tpe-
0JI0JIETh, €CJIM 3aKOHBI HE OYIyT MpPUBEICHBI B
nopsinok. be3 3Toro «Hemb3s HaM O0XHUIATh
Y4eHOTO 3akoHoBeaeHus. OCHOBaHME €ro Je-
JKUT Ha TMPABUILHOM COCTaBE CaMUX 3aKOHOB.
OHO HayHEeTCS B MOJHOM €ro 3HAYCHHH C U3-
nanueM Cpoga. Torpa TOIBKO MOXHO Oyner
MOMBIIIATE 00 y4eOHBIX M YYEHBIX KHUTAX U
TBEPJOM OOpa30BaHMM HAILETO IOHOIIECTBA B
OTEUECTBEHHBIX 3aKOHAX.

Takum 00pa3oM, B yKa3aHHBIH HCTOpHUYE-
CKUH mepuoa MHMHHUCTEPCTBO IOCTULIMHU 00Ja-
JIa70 JI0CTaTOYHBIMU MpPaBaMU HE TOJBKO IO
¢dopmupoBaHUIO cyzeilickoro kopmyca Mwmrme-
pUH, HO U OMNpPEAEIIsI0, IPOBOJUIO B KU3Hb
MPaBOBYIO MOJIMTUKY CTPAHBI.

[Tocne Oktabpbckoit peBomtoruu 1917 .
MUHUCTEPCTBO FOCTHIIMH OBbLIO 3amMeHeHo Ha-
POAHBIM KOMHUCCAPUATOM IOCTULIUU, KOTOPBIHA
MMeJl JIOCTaTOYHO LIMPOKUE TMOJHOMOUHUS Kak
B ()OPMUPOBAHUU CYIOB, TaK U CO3JAaHUU OT-
POMHOI'0 MaccuBa HOBOI'O 3aKOHOJATENbCTBA.
Kpome toro, nauunas ¢ 1928 r. MUHHCTpY tOC-
TUIUU OBLTH HEMOCPEJCTBECHHO IMOIYHHCHBI B
Ka4yeCcTBE 3amecTureneil npokypop u Ilpence-
narens BepxoBHoro Cyna pecmyOnuKH.

C 1956 no 1963 r. MuHHCTEPCTBA IOCTUIINH
CCCP u co3HBIX peciyOnuK ObUTH yIpasi-
HEHbl, @ UX MOJHOMOYMS B cepe OpraHusa-
MU JESITEIbHOCTH CYJNOB OBUIM THepeaaHbl
BEPXOBHBIM CyJlaM COIO3HBIX, ABTOHOMHBIX
pecnyOnMK, KpaeBbIM, OOJIACTHBIM M IPOYHUM
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cyllaM, a Takke MeCTHbIM coBeTraM. OO0si3aH-
HOCTU TIO CHCTEMAaTH3allud M KOJupUKaLUU
3aKOHOJIaTEIbCTBA MEPELUUIN K HOPUANYECKUM
KomuccusiM, co3nanHeiM ipu Cosmune CCCP
Y COBMHMHAX COIO3HBIX peciyOiuK.

Tonbko B aBrycte 1970 r. Ykazom I[Ipe3u-
nuyma BepxosHoro Cosera CCCP 6butn BOC-
co3manbl opranel roctunuu. CTpykTypa H
¢byuaknun MunHECTepcTBa OcTUIMKN P® mom-
HOCTBIO ohopMUIHCH K cepeaune 1972 r. mo-
cie yrBepxkaeHuss COBETOM MHUHUCTPOB COOT-
BercTBytomiero Ilonoxenus o Munucrepcrse.

C 1991 r. Havasicd HOBBI HMCTOPUYECKUI
3Tan B *KU3HU MuHucTepCcTBa IOCTUIMU. B Ha-
cTosiliee BpeMs B cOOTBeTCTBUU ¢ [lonoxeHu-
eM 0 Munucrepcrse roctuuuu Poccuiickon
O®enepauyy, yTBEpKICHHBIM YKazoM IIpesu-
nenra PO «Bompockl MunucrepcrBa HOCTH-
uuu Poccuiickoii @eneparnuu» ot 13 okTs0ps
2004 r. Ne 1313, MunucrepctBo toctuuuu PO
SBIIAETCS MHOTONPO(HUIBLHBIM (heaepanbHbIM
OpraHOM HCIIOJHUTEIBHOW BIIACTH, OCHOBHBIE
3a/la4yl KOTOPOTO COCTOSIT: B pa3zpaboTke 00-
el cTpaTeruy rocyapCTBEHHOW MOJUTUKH U
HOPMaTUBHO-IIPAaBOBOM PETYJIUPOBAHUU B YC-
TaHOBJICHHON cdepe aesaTenbHOCTH, obecte-
YEHUU B MpeJesiax CBOUX MOJHOMOYUN MpPaB U
cBoOOJ 4enoBeka M rpaxaanuHa. [lepen Mu-
HUCTEPCTBOM tocTulMu P® cerogHss mocras-
JIEHBl Ba)XKHEMIME TOCyJapCTBEHHBIE 3aJauH,
onpeaeneHusle [Ipesunenrom PO JI. A. Men-
BezieBbIM B [locnannu @enepansHomy Cobpa-
Huto oT 5 Hos0ps 2008 r., cBsa3aHHBIE C (HOp-
MHUPOBAaHUEM Ka4yeCTBEHHO HOBOM IIPaBOBOM
CHCTEMBI M HE3aBUCUMOT'O CyJa, H30aBICHUEM
OT KOppPYIILMU U NPaBOBOIO HUTMIIM3Ma, IIpe-
OJI0JICHUEM TpeHeOpeKeHHs K IMpaBy, YKpeIl-
JIEHUEM JIEMOKPATHYECKUX UHCTUTYTOB.

[IpaBoBBIM, a ClI€OBATENBHO, U CIPABEN-
JIMBBIM TOCYJApCTBOM MOJKET OBITh TOJIBKO Ta-
KO€, IJIe BCE BETBH BIACTU — 3aKOHOAATEIIb-
Hasi, MCIIOJHUTENbHAS U cyneOHas, TpaxkIaH-
CKOE OOIECTBO, KAXKIbIH €ro rpakJaHUH XO-
pOLIO 3HAOT M YBAXKAKT 3aKOHOAATEIBCTBO
CBOEH CTpaHbl, IPUHLUII BEPXOBEHCTBA IIpaBa
JEKUT B OCHOBE (POPMUPOBAHUS U MPOBEIE-
HUs TOCYJIapCTBEHHOM NOJUTHUKHU. IIpu sTOM
JOJKHA IIOCTOSTHHO BO3pAacTaTh pOJIb IOPUCTOB
B BOCIIMTAaHUHU BBICOKOTO YPOBHS IIPaBOBOTO
CO3HAHUS JIIOJICH.

Oco0boe 3HadYcHHE B (HOPMHUPOBAHHUH BBICO-
KONpO(eCCHOHATBHBIX IOPHCTOB HMEET CHUC-
Te€Ma IOPUANYECKOr0 00pa3oBaHMsl, C €€ CJIaB-
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HBIMHU TPaJUIUSMU B Halllel CTpaHe, HO, He-
COMHEHHO, HYK/Iao1ascsi B pepopMUpOBaHUU
B COBPEMEHHBIX YCIOBUSIX.

Uctopuueckuid ombIT TOKA3bIBAET, YTO
UMEHHO MpOOJIEMbl COBEPIIEHCTBOBAHUS TIO-
CYJIapCTBEHHOI'O YINpaBJICHHUS U 3aKOHOJHa-
TENbCTBA BBI3BAJIM YCUJIEHHE BHHUMAaHUS CO
CTOPOHBI rocygapctBa K (HopMHpPOBaHHIO
topuaudeckoro obpazosanus B XVIII B. u ero
MHTEHCUBHOMY pa3Buthio B XIX B. — «30110-
TOM BEKE» POCCHICKOrO0 ToCyAapCTBEHHO-
MIPaBOBOTO 00pa30BaHus, KOT/Ia CHCTEMa I0pHU-
TUYECKNX Yy4eOHBIX 3aBEJCHHI pa3BHBalIaCh
napajuieIbHO M OTBEYasla OTPEOHOCTSIM pas-
BUTHS IOJTUTUKO-TIPABOBOM cuctemMbl Poccun.

Jlns  TOATOTOBKHM  BBICOKOKBATH(DHUIIMPO-
BaHHBIX IOPUCTOB HEOOXOIUMO O0ECTIeunuTh
B3aMMOJICHCTBHE IOPUINUECKOr0 00pa3oBaHUs
U IOPUANYECKON HAYKH, SIBISIFOIICHCS BaKHBIM
UHCTPYMEHTOM  (popMHpOBaHUS TPABOBOTO
CO3HAHMS U MPABOBOW MICOJIOTHH.

Breictymas na Cweszne OO6mepoccuiickoi
OOIIECTBEHHON OpraHu3aluu  «Accoruamus

C. H. EmebsiHOB,

HauyanbHuK Braoumupckoeo

topuouyeckoeo uncmumyma ©@CHUH Poccuu
KaHouoam neodazo2uveckKux Hayx, 00yeHm

PEANMU3AIINA OCHOBHBIX ITOJIOKEHUM
KoHcTuTYLIMM POCCHUIICKON PENEPALINN
B HOPMAX OIIEPATMBHO-PO3bICKHOI'O
3AKOHOJIATE/IbCTBA

JBenanatoro nexadbpst 2008 r. mencTByrO-
meid Konctutynun P® ucnomnunock 15 mer.
OT0 cOoObITHE OBIJIO OTMEYEHO OONBIIMM KO-
JMYECTBOM HAyYHO-NIPAKTUYECKUX MEPOIPHs-
TUH, KOTOPbIE IPOBOJAMIINCH HAYYHO-UCCIIEN0-
BaTEIbCKUMHU M 00pa30BaTEIbHBIMU yUpexKie-
HUSIMM 110 BCEH CTpaHe. Brnagumupckuil opu-
JUYECKUl MHCTUTYT PDenepanbHON CITyKOBbI
VCIIOJIHEHUS HAKa3aHUM HE CTall UCKIIFOUYCHHU-
eM. Tak, B cTeHax JAaHHOTO yuyeOHOIo 3aBejie-
Hus K 15-neruto npunaTus OCHOBHOTO 3aKOHA
CTpaHbl OBUI TIPOBENEH «KPYTJIBIA CTOI»
«Konctutymust Poccuiickoit ®depepanun  —
CHUMBOJI TIOXW».

AKTyaabHOCTh, HICTOPUYECKYIO POJIb U 3HA-
yeHue aencteyromeil Koncturynuu PO B cra-
HOBJICHUU CYBEPEHHOI'O, JIE€MOKpPAaTUYECKOrO,

opuctoB Poccumny, [Ipesunent PO /. A. Men-
BEJIEB BBICOKO MOJHSUI TUIAHKY Ui IOPUCTOB,
0003HauMB WX poiib B obOmectBe: «HOpuct B
000M OOIIECTBE BBIMOJIHSAET OCOOYIHO MHC-
cuto. Ero npodeccrnonanbHbIil pecypc mo3Bo-
JsieT OBbITh MPOBOJHUKOM HJIEM BEPXOBEHCTBA
3aKOHa, CTMOCOOCTBYSI ()OPMHUPOBAHUIO MPABO-
BOT'O TOCY/JapCTBa U MOJHOILIEHHOTO I'pa)</IaH-
CKOT'0 00IIIeCTBaY.

Bbubéanorpaguyeckuii cnucox

1. Cnepanckuu, M. M. Kpatkoe ucropuue-
CKoe 0003peHHEe KOMUCCHUHM COCTaBICHUS 3a-
KOHOB. [IpennonoxeHuss K OKOHYATEIbHOMY
cocTaByieHUI0 3akoHOB / M. M. CnepaHckwuii //
Pyc. crapuna. — 1876. — Ne 2.

2. Cnepanckuti, M. M. PykoBoACTBO K IO-
3HaHU1o 3akoHOB / M. M. Cnepanckuii. — CII6.,
2002.

3. ITuconxun, A. C. Ilonstie u Gopmsl cuc-
TeMaTHU3alluu 3aKoHoJaTenabcTBa B Poccuii-
ckoit ®eneparuu / A. C. [Iuronkun. — CIIO.,
2003.

(denepaTUBHOTO TOCyIapcTBa TPYAHO TEpe-
OLICHUTb. B CIIOKHBIN, IMPOTUBOPEUMBBIA IIE-
pHOJ UCTOPUHU HAIIEW CTPaHbI MOSBHICS 3TOT
OcHoBHOI1 3ak0H. Pa3Ban orpoMHOro MOIIHO-
ro TOCyAapCTBa, KOTOPHIN TMOBIEK 3a cOOOM
KPYILIEHUE MHOTHX T'OCYJapCTBEHHBIX HUHCTHU-
TYTOB, KpU3UC OHKOHOMHKHU, MOJSPU3ALUIO
o0IIecTBa, TUTAHTCKUN POCT MPECTYMHOCTH,
0e3 mpeyBeNInYeHUs JeMOpPATU3alii0 BIACTH,
MPAKTUYECKHU MMOCTAaBUJI CTPaHy HA I'paHb T'd-
6emnu. K nexabpro 1993 r. cTtpana yxe nBa ro-
na xuna 6e3 OcHOBHOro 3akoHa. B atux yc-
JIOBUSIX HECKOJIbKO pabouux rpymm (mo pas-
HBIM OT3bIBAM TpPH) PacCMaTPUBAIU pa3Ivy-
Hble BapuaHThl NMpoekToB KoHctutynum PO.
N 12 nexabps 1993 r. BceHapOaHBIM TOJIOCO-
BaHHWEM Oblja MPUHATA U BCTYNHJIA B 3aKOH-
Hyto cuity Koncturyuust PO.

[To cBOMM CTpyKType, COAEPKAHUIO U KOH-
LENTyalbHbIM MOJOXKEHUAM 3Ta KoHcTuTynus
MOMCTHHE CTajla PEBOMIONMOHHON. C TEepBBIX
K€ JIHEW B Cpelle IOPUCTOB, YYEHBIX, IPAKTU-
KOB MHEHMS U MO3ULIMH B OTHOIIEHUH OCHOB-
HOT'O 3aKOHa pa3fenwincb. Bmecre ¢ Tem Bpe-
Ms TIOKa3aJl0 M J0Ka3aJlo ero >KM3Hecroco0-
HOCTb U JIETUTUMHOCTb. CeroJHsi Mbl )KMBEM B
abcomoTHO Japyroit crtpane. Kak ormerun
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[Ipesunent PO JI. A. Mensenes B Ilocnanuun
®enepanbHomy Cobpanuto 5 Hos0ps 2008 r.,
«...KoHcTutymus yTBepkiaeT cBoOOIy | CIipa-
BEITMBOCTb, YEIOBEYECKOE JOCTOWHCTBO U OIna-
ronojiy4ue, 3aumry cembd u OtedecTBa, €IvH-
CTBO MHOT'OHAIIMOHAJILHOTO HAapojAa — He TOJBKO
Kak OOIenpH3HaHHbIE IEHHOCTH, HO U KaK IOpH-
JIMYECKUE TMOHSATHUS, T. €. IPUIAeT UM IpaKThie-
CKYIO CWIy U TOJUIEPKHBAeT BCEMH pecypcamu
rOCy/1apCcTBa, BCEM aBTOPUTETOM caMoro OCHOB-
HOTO 3aKOHa, (hOpMHUpYET COLUATIbHbIE HHCTH-
TYTHI 1 06pa3 KHU3HA MIJUTHOHOB JIIONCH .

B pamkax HacTosimied cTtathbu Ha MPUMEPE
ONEPaTUBHO-PO3BICKHOTO  3aKOHOAATEIhCTBA
NOKa3aHo, KakuM oOpazom KoHctuTynus npu-
JAeT MPAKTUYECKYI0 CHIy M MOAJEPKUBACT
BCEMHU pecypcaMu TIOCyAapcTBa IPOBO3IJIA-
IICHHBIE €T0 )K€ KHU3HCHHO BaKHBIC IEHHOCTH,
KOTOpBIe Ojaromapst el ke oOpenw cTaryc
FOPUIMYECKUX TTOHATH.

[IpencraBisieTcsi, YTO OCHOBOM rocyaapct-
BEHHOM TMOJUTHKH BBICIIETO PYKOBOJCTBA
CTpaHBl M BCEX TOCYIAPCTBEHHBIX HHCTHUTYTOB
spigerca cT. 2 Koncrutyuum P®, kortopas
IPOBO3IJIAIIAET YEIOBEKa, €ro MpaBa u cBo0O-
JIbl BBICIIEH LIEHHOCTBIO, ONpEeIisieT MpU3Ha-
HUE, COOJIOACHWE W 3allUTy TpaB U CBOOOJ
YenoBeKa U TpakJaHWHA 00s13aHHOCTHIO TOCy-
mapctBa’. Kakum 0GpasoM 5TH OCHOBOIONA-
ratomue nonoxenust Koncrurynuu PO peanu-
3YIOTCSI B ONEPATUBHO-PO3BICKHOM 3aKOHO[a-
TeIbCTBE? DTO BBITEKAET yXKE M3 CaMOro Io-
HATHS ONEPATHBHO-PO3BICKHOM JESATEIHLHOCTH.
Tak, cormacHo ct. 1 denepanbHOro 3aKoHa
«O0 omnepaTUBHO-PO3BICKHON AESITENbHOCTH
ot 12 aBrycra 1995 r. Ne 144-®3 ona omnpene-
JSETCSl «KaK BHUJ JESTENbHOCTH, OCYIIECTB-
JSEMOW TIIACHO W HETJacHO OINepaTHBHBIMU
MOJIPA3ACNCHUsIMU  20CYOAPCMBEHHbIX Op2a-
HO6... B TEIAX 3auumvl JHCU3HU, 300P0O6b1,
npag u ce00600 4enoexka U padcOaHuHd...»
(xypcus Hamt. — C. E.). Takum obpazom, ore-
pPaTHBHO-PO3BICKHOM 3aKOH OyKBaIbHO C TEp-
BBIX CTPOK ONpEIENsIeT HE TOJIbKO KOHIENTY-
QIbHYIO0 HAIpaBJIEHHOCTh ONEPATUBHO-PO3BICK-
HOTO 3aKOHOJATENILCTBA, HO U COJEpKaHUE ca-

' TMocnanne IIpesunenta PO denepansnomy Cob-
parmto: Ilocmanme Ilpesunenrta PO denep. Cobp. ot
5 HO0510. 2008 T. // Poc. ra3. 2008. 6 HOs0.

? JlaHHBIE KOHLENTYAIbHBIE MONOKEHNS yKA3aHHOM
CTaTbu KOHKpeTH3upyroTcs B 1. 2 «[IpaBa u cBoOOMIBI
yenoBeKa u rpaxkaannHay Koncrurymmm PO.

Braguvp, 2008

MOW  ONEPaTUBHO-PO3BICKHOM  JESTENBHOCTH,
CHUCTEMY rapaHTUI 3aKOHHOCTH IIPU IIPOBENE-
HUU OIEPATUBHO-PO3BICKHBIX MEPOIPUITHH,
rapanTupoBaHHbelx Koncturynuein P®. Oto
IIOJIO)KCHUE HAXOAMWT CBOE 3aKPEIUICHHE U B
cT. 3 «lIpuHUMOBI  OMEPaATUBHO-PO3BICKHOM
NEATEIIBHOCTH» PacCMaTpUBacMoOro 3aKOHa,
COIVIACHO KOTOPOWM  ONEPAaTUBHO-PO3BICKHAS
JEATEIIBHOCTh OCHOBBIBACTCSI HA KOHCTUTYIIH-
OHHBIX INPUHIMIAX 3aKOHHOCTH, YBaXCHHUS U
coOroIeHns TIpaB U CBOOO] YEIOBEKa M Tpa-
KIaHWHA, a Takke B CcT. 4 «IIpaBoBast ocHOBa
OIIEPaTUBHO-PO3BICKHON JIE€ATENBHOCTH», CO-
IJIACHO KOTOPOM MPaBOBYIO OCHOBY OIEPaTUB-
HO-PO3BICKHOM  JI€ATEIIBHOCTH  COCTaBJISIOT
Koncturyuus P®, cobctBeHHo cam PDene-
panbHbIi 3ak0oH «O0 onepaTuBHO-PO3BICKHON
TeSITeTbHOCTIY, IPYTHE (enepaabHble 3aKOHBI
U TIPUHSATHIE B COOTBETCTBUU C HUMH HHbIE
HOPMATHBHBIC TIPABOBBIE AKTHI (edepanbHbix
0p2an086 20¢cy0apcmeeHHolU GACHU.

Oco00 B JMaHHOM CIly4ae CJIEAyeT OCTaHO-
BUTKCS Ha aHau3e CT. 5 «CoOioieHne TIpaB u
cBOOOJI UenoBeKa U TpaXJIaHWHA TPH OCYILECT-
BJICHUH OIIEPaTUBHO-PO3BICKHOMN EATEIBHOCTI
paccmarpuBaeMoro  denepanbHOrO  3aKOHA.
Yacte 1 yka3zaHHOW CTaThbU BMEHsET B 00s3aH-
HOCTHU OpraHam (JI0JKHOCTHBIM JIMIIaM), OCYIIIe-
CTBJISIFOILIMM OIEPAaTUBHO-PO3BICKHYIO JIESTENb-
HOCTb, TPH HPOBEICHUU ONEPATUBHO-PO3BICK-
HBIX MEPONPHATHI 00ecrednBaTh COOMIOCHUE
IIpaB YeJOBEKA U TPaKJIaHMHA HA HENIPUKOCHO-
BEHHOCTb YaCTHOM JKU3HH, JINYHYIO U CEMENHYIO
TaiiHy (rapantupoBanbl 4. 1 cT. 23 Koncruty-
1 P®), HENmpuKOCHOBEHHOCTh >KuiIla (Ta-
pantupoBana ct. 25 Koncturyuuu P®) u Taiiny
KOPPECHOHICHIINY (TapaHTUpoBaHa 4. 2 cT. 23
Koncrutymuu P®). Takum 06pa3om, OCHOBHBIE
npaBa U cBOOOJBI YEJIOBEKA U IpakIaHMHA, Ta-
pantupoBanHble Konctutyuueit PO, 3akperuie-
Hbl B HOPMax OIEPaTUBHO-PO3BICKHOIO 3aKOHO-
JATENIbCTBA U 3ALIUILAKTCA IPU OCYIIECTBIIE-
HUM OIEPaTUBHO-PO3BICKHOM JAEATEIBHOCTU B
IIPOLIECCE NPOBEICHUS ONEPATUBHO-PO3BICKHBIX
MEPONPHUSATHH.

Bmecte ¢ Tem cnenuduka n xapaxrep 3a-
Jla4, peIIacMbIX ONEPATHBHBIMU IOApa3JeIie-
HUSIMH OPTraHOB, OCYIIECTBIIAIOIIMX OIEpa-
TUBHO-PO3BICKHYIO JEATECIBHOCTh B LICIIAX 3a-
IIUTHI )KU3HHU, 3I0POBbs, NIPaB U cBOOO yello-
BEKa M TpaxkaaHWHA, COOCTBEHHOCTH, oOecIie-
YeHUs1 0€30MacCHOCTH O0IIECTBA U rOCY1apCTBa



OT MPECTYIHBIX MOCATATENBCTB, B ONPEAEICH-
HBIX CIIy4asix 00yCIIOBIMBAIOT HEOOXOAUMOCTh
MOJTyYeHHUsl OTEepaTHUBHO 3HAYUMOU WH(pOpMa-
LMW, UMEIOUIEH 3HAU€HHUE B JIeJI€ BBISBJICHUS,
NpEeAYNPEXKACHNUS, PECEUCHHUSI U PACKPBITHUS
NPECTYIUIEHNH, a TAKXKE BBISIBICHUS M YCTa-
HOBJICHUS JIML, HUX IOATrOTaBIMBAKOIINX, CO-
BEpUIAIOIIUX WJIA COBEPIIMBIINX, IOCPEICT-
BOM IIPOBEJICHUS ONEPATUBHO-PO3BICKHBIX Me-
PONPUATHI, OrPAHUYMUBAIOLIMX KOHCTUTYIIH-
OHHbIE IIpaBa TIpaxzaaH. B 1maHHOM ciy4ae
peub uaeT o0 OnepaTHBHO-PO3BICKHBIX MEpO-
NPUATHUAX, TPEAYCMOTPEHHBIX . 8, 9, 10 u
11 mepeuyHst onepaTHMBHO-PO3BICKHBIX MEpPO-
IPUSTUMN, TTpeCcTaBIeHHOrO B 4. 1 cT. 6 Dene-
panpHOrO 3akoHa «OO0 orepaTHBHO-PO3BICK-
HOM JIeATENbHOCTH»: 00CII€JOBaHUE IOMEIlle-
HUU, 3JaHUH, COOPYKEHNM, Y4aCTKOB MECTHO-
CTH U TPAHCIIOPTHBIX CPEACTB (€CIHU pedb UJIET
0 MPOBEACHUU JAHHOTO MEpOoNpusiTus 0e3 Be-
JloMa BJAJIeNIblia MOMENICHUS, 30aHUsI WU CO-
OpY’>KEHHU); KOHTPOJb IOYTOBBIX OTIIpaBIIE-
HUH, TenerpadHbIX U WHBIX COOOIICHUH; Tpo-
CIIyIINBaHUE TeIEPOHHBIX NEPEroBOPOB; CHsI-
THe HMH(QOPMAIMM C TEXHUYECKUX KaHaJOB
cBsA3U. BO3HMKaeT BOIIpOC 0 BO3MOXHOM IIPO-
TUBOPEUMH PAcCMAaTPUBAEMOM HOPMBI OIlepa-
TUBHO-PO3BICKHOI'O 3aKOHAa OCHOBHBIM IIOJIO-
xenussM Koncruryuun PO B obnactu npas u
cBOOOJ dyenmoBeka M TpakaaHuHa. OTBeT Ha
HEr0 MOXKET OBITh TOJBKO OTPHIATEIBHBIM,
IIOCKOJIbKY TapaHTupoBaHHble KoHCTHTyLHEN
P® mpaBa u cBOOOABI COTIACHO MPEAYCMOT-
PEHHBIM €I0 KE TOJOKEHUSIM MOTYT OBITH OT-
paHHuYeHbl HA OCHOBAHUU CYyAcOHOTO pellieHus
(4. 2 cr. 23, c1. 25 Konctutyuuu P®). Takum
o0pa3oM, yKa3aHHbIE BBIIIE ONEPATHUBHO-
PO3BICKHBIE MEPOIPUATHS ONEPATUBHBIE MOJI-
pa3lieJIeHUs1 OPraHoOB, OCYILIECTBISIOIIMNX OIle-
PaTUBHO-PO3BICKHYIO JI€ATE€IbHOCTh, MOTYT U
BIIPABE€ NPOBOJUTH TOJIBKO HAa OCHOBaHUU CYy-
nebHoro pemenus. Hopmbl  omepaTHBHO-
PO3BICKHOTO 3aKOHOJAATENIbCTBA, 3aKPEIUICH-
Hble B CT. 7 «OcCHOBaHUA [IJis TNPOBEICHUS
ONEPATUBHO-PO3BICKHBIX MEPONPUITUI», CT. 8
«YCIIOBHSI TIPOBENEHHSI ONEPATUBHO-PO3BICK-
HBIX Meponpusatuii» u cr. 9 «OcHOBaHUS U
MOPSAZIOK Cy/eOHOrO0 pacCMOTpPEHUs] MaTepua-
JI0B 00 OrpaHMYEHUU KOHCTUTYIIMOHHBIX MpaB
TpaKJaH TNpPU TNPOBEIECHUHU OIEPATUBHO-PO-
3BICKHBIX MEPOIPUATHN», CTPOrO pPETJIaMEH-
TUPYIOT OCHOBAaHMSI WM MOPSAOK IPOBEACHUS
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paccMaTpuBaeMbIX  ONEPATUBHO-PO3BICKHBIX
MEpONPHUSITHI, YTO HCKIIIOYAET BO3MOKHOCTH
X HEOOOCHOBAHHOTO MPOBENICHUS, a CIe0Ba-
TEJIbHO, HapYIICHUsS KOHCTUTYLMOHHBIX IpPaB
rpaxaaH. JTO CBUIETEILCTBYET O HE3bIOJIe-
MOCTH OCHOBHBIX Moj0XkeHui KoHcturynum
P®, a takxke 3aKOHOJATETBLHOM 3aKpPEIUICHUU
ee rapaHTHii B ¢efiepaibHbIX 3aKOHAX B IEJIOM
u B ®OenepanibHOM 3akoHe «OO0 oOImepaTHBHO-
PO3BICKHOM JEATEIbHOCTH», B YacTHOCTH. Ka-
3aJI0Ch ObI, crenu@UUecKrii BUJI MPaBOOXpa-
HUTEJIBHON NIEATEIbHOCTH, K KOTOPOMY OTHO-
CUTCSl ONEPATHUBHO-PO3BICKHAS JIEATEIBbHOCTD,
[IpeIoJIaratoliuii MpeceyeHrue MpOTUBONPAB-
HBIX KPUMHHAJIBHBIX MPOSBICHUH, 3a1epika-
HUE [PECTYIIHUKOB Ha MECTE€ COBEpILEHUs
NPECTYIUICHUsI MO0 B pe3yJbTaTe PO3BICKA C
IIPUMEHEHUEM CUJIOBBIX METOJOB, TEM HE Me-
HEe pealu3yeT, 3allMIaeT U O00eCHeunBaeT
ycraHoBieHHble Koncturynmeinr PO mnpasa u
CBOOO/IBI TPaXkKIaH.

Ha nam B3risa, cnemyer oOpaTtuTh BHHUMa-
HUE Ha OJHO HEMAJIOBAKHOE IOJIOKEHHE, 3a-
kperieHHoe B cT. 60 Konctutyiu PO, kotopas
onpenenser, 4ro rpaxnaHud Pocculickoir de-
JepaIi MOXKET OCYILIECTBIATh 8 HOJIHOM 00be-
Me CBOMW TpaBa M oOsi3aHHOcTH ¢ 18 ner. Ha
MEPBbIMA B3IV JAHHOE IOJIOKEHUE BpsA JIH
MOXET KOPPECHOHIUPOBATHCS C COOJIOJICHUEM
npaB ¥ CBOOOJ TpaxJIaH IMpPU OCYLIECTBICHUH
OIIEPATUBHO-PO3BICKHON JeATEeIbHOCTH. Bmecte
C TEM aHAJIU3 OIEPATUBHO-PO3BICKHOIO 3aKOHO-
JaTelabCTBA  TOKAa3bIBAET, 4YTO OIEPATHUBHO-
PO3BICKHOM 3aKOH MO3BOJIAET OpraHam, OcCylle-
CTBJISIIOLLUM OIEPATUBHO-PO3BICKHYIO JIEATENb-
HOCTbh, 3aKIIIOYaTh KOHTPAKThI O KOH(UICHIIHU-
QJIBHOM COTPYIHUYECTBE C COBEPULEHHONICMHU-
MU JIeecTiocCOOHBIMU JIMIIAMH HE3aBUCUMO OT MX
rpaxkaancTsa (4. 2 cT. 17 ®enepanbHOro 3akoHa
«O0 omepaTUBHO-PO3BICKHON AEATETLHOCTIY).

Takum 00pa3oM, OCHOBHBIC TOJOXKEHUS
Koncturynun P® peanusyrorcs, KOHKPETH3U-
pyroTcst U o0ecnednBaroTcsi HopMamu ¢ene-
pajabHOrO, B TOM YHCIJIE ONEPaTUBHO-PO3BICK-
HOT'O 3aKOHOJaTEIbCTBA.

Bbubéanorpaguyeckuii cnucox

1. Koncrurymus (OcHoBHOM 3akoH) Poc-
cuiickon @enepauun. — M., 2002.

2. O06 omepaTUBHO-PO3BICKHOW NIEATEIHLHO-
ctu : (denmep. 3akoH : [oT 12 aBr. 1995 r.
No 144-®3] // Poc. ra3. — 1995. — 18 asr.
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P. b. I'oj10BKHUH,

HAYanbHUK Kageopuvl 20Cy0apcmeeHHo-
npasoewvix oucyuniun BIOWM ©®CHH Poccuu
00KMOp I0PUOUYECKUX HAYK, npogeccop

M. A. BoponkoBa,

cmapwuii npenooasamensd Kagheopwvl
20CY0apCcmeenHO-NPABO8bIX OUCYUNTIUH
BOW ©CHH Poccuu

KaHOUOam 1opuouyecKux Hayx

CIELU®UKA PEJIMTUO3HO-IIPABOBOI'O
PET'YIIMPOBAHUSI CEMEMHOM 3KU3HU
B IIEHUTEHLIMAPHOM CUCTEME

Ocoboe MecTo B perjiaMeHTaIiy B3aUMOCBSI-
31 MCXKAY JIFOAbMU 3aHUMACT PCIIUTHS. 910 OJaHa
U3 OCOOCHHOCTEH OBITHS YENOBEeKa, TyXOBHOE
U3MEPEHUE €r0 JKU3HH, TPOSBILIIONIEeCs B OLIy-
IICHNH YCIIOBEKOM TOI'O, YTO <OKHW3Hb €CTh HEUTO
Oosblliee», HEXETH OOpeTeHHE MaTepHaIbHBIX
OJar M yJOBJICTBOPEHHE TOBCEIHEBHBIX HYXK]I.
Uepe3 penmruio 4ejaoBeK BOCIIPUHUMAET CBOIO
COOCTBEHHYIO JKHM3Hb KaK YacTh HEKOEH Herpe-
PBIBHOM LIETIM, KOHTUHYYMA, II09TOMY, HECMOTPSI
Ha OIPE/ICNICHHBIC HAYaJl0 W KOHEIl XKM3HH, OHA
BKJIIOYEHA B 0o0Jiee MIMPOKOE IIE0e BCEOOIIEro
OBITHS, KOTOPOE OTIIMYHO OT YUCTO (PU3NUECKOTO,
HEOJIyIIEBJICHHOTO MHpa. Penmrus 3arparusaer
BCE CTOPOHBI )KU3HU YEJIOBEKA, BBICTYIIACT MOII-
HBIM COLIMAIBHBIM pGFyJISITOPOM].

Hccrnenysi penmuruio B KOHTEKCTE perjia-
MEHTAIlUN CEMEHHOMN KU3HU, Lerecoo0pasHo,
IPEKIE BCEro, yTOUHUTDH €€ JePUHUIIMIO.

B penurnosenenuu pazpabotaH psi KOHLEN-
Ui penuruu: Teojiorudeckue (KoHdeccro-
HaJIbHBIE), (rnocodckre, COIMOIOTUIECKHE,
OMOJIOTMYECKHe, TICHXOJIOTHYECKHE, ATHOJIOTH-
geckne u ap.° K 910ii mpobieme 06pamamcs
MBICITUTENI CaMbIX Pa3HBIX SMOX W HaIpaBlie-
nuii: II. A. ®nopenckuii, K. Mapke, @. On-
rense, M. Bebep, 3. ®peiin, B. xeiimc u ap.’

' Cm. 06 stom: Tonoskun P. B. TIpaBo B cucreme
HOPMaTHBHOI'O PEryJIMPOBaHHs COBPEMEHHOTO POCCHMA-
ckoro obmiectsa. Biagumup, 1999.

? Cm.: Ocuosl permirnoeenns / ox pex. U. H. 516-
nmokoBa. M., 1994. C. 13.

3 Cwm.: @rnopenckuii I1. A. CTonm 1 yTBep:KICHHE HC-
tuHbL. M., 1990; Mapkc K., Oneenvc @. Cou. 2-e uzn. T. 3.
C. 146-159, T. 23. C.26-28, 140-146; Bebep M. V30p.
npousBeneHust. M., 1990. C. 366-368; @perio 3. bynymiee
omuoit wumo3un // Ppeiin 3. INcuxoanamms. Pemurms,
KyneTypa. M., 1991. C. 53-54; /Iceiivc B. MHOTOOOpa-
3He peNMTruo3Horo onbiTa. M., 1910. C. 26-27.

Braguvp, 2008

AHanu3 Ha3BaHHBIX, IPUYEM DPA3JIUYHBIX, TO-
YeK 3peHHs IMO3BOJSET 3aKJIIOYMTh, YTO OHHU
B3aMMOCBSI3aHbl, BIMAIOT Jpyr Ha JApyra, 3a-
UMCTBYIOT JIpYyT Yy JApyra OIpeleIeHHbIE UIEH,
KOPPEKTHPYsI UX B COOTBETCTBUM C COOCTBEH-
HBIMU UCXOAHBIMM MOCBIJIKAMH, HO 4acTO OKa-
3bIBAOTCS IPOTUBOPEUNBBIMHU IIPU BBIACTICHUN
KOHKPETHBIX CBOIMCTB PEJIUTUU.

OTCcyTCTBYET €AMHBINA MOAXOA U B COBPEMEH-
HON cnpaBouHOM Juteparype. Tak, Bombiioi
SHUUKJIONIEIMUECKUN CIIOBaph TPAKTYET pellu-
THI0 KaK «OCHOBaHHBIE HA BEpe B CBEPXECTECT-
BEHHOE: MUPOBO33pEHHE, MUPOOLIYILIEHUE, CAMO
MIOBE/ICHNE YeJIoBeKa U crienuguyeckue aeicT-
Bus»’. B tomkoom crosape C. M. Oxerosa u
H. 1O. lIIBe10BO# TEPMUH «PETUTHUSD) pacCMaT-
puBaeTcsl B Tpex 3HaueHusX: 1) omHa U3 opm
OOILIECTBEHHOI'O CO3HAHMS — COBOKYITHOCTb Y-
XOBHBIX IPEACTABICHUH, OCHOBBIBAIOIUXCS HA
BEpe B CBEPXECTECTBEHHBIE CHUIIBI M CYIIECTBA
(OoroB M AyXOB), KOTOPBIE SIBISIOTCS IMpEaMe-
TOM TOKJIOHEHUsI; 2) OTHO M3 HallpaBiIeHUi 00-
IIIECTBEHHOTO CO3HaHUS (MUPOBBIE PEITUTHMN);
3) cHoXMBIIMECS HEMOKOJIEOUMBbIEC YOEKICHHUS,
Oe3ycioBHas TPEJaHHOCTh KakoW-bo ujee,
TIPHHIAITY, HPABCTBEHHOMY 3aKOHY, [IEHHOCTH .

Taxkum 00pa3oM, MOCKOJBKY OJHO3HAYHOTO
OIIpEJICJICHUS] PEIUTHH HET, TO A (HOpMyIIH-
poBaHUs JAeOUHUIMU PEITUTUU HCCIIEIOBAHUIO
o0paTumcs K ee CTPYKTYype.

Penurust mpezncraBisier coOO  CIOXKHOE
CHUCTEMHOE O00pa3zoBaHHe, TJe MeperuIeTeHbI
ujcanbHas W MaTepuaibHas (IpaKTHYecKas)
NesITeIbHOCTh, KOTOpasi CIIOCOOCTBYET BO3-
HUKHOBEHUIO OIPECIICHHBIX OTHOIICHHHA Me-
Ky JIIOJbMH, 4acTO O(OPMIIIONIUXCS B CIIe-
uuUecKue opraHu3anoHHble (opmbl (yu-
pexXaeHus, UHCTUTYTHI). B ¢unocopcko-co-
IIUOJIOTHYECKON JITepaType OOBIYHO BBIJE-
JSIFOT JIB€ OCHOBHBIC YAaCTU PEJIUTUU: PEIUTH-
O3HYI0 BEpY MU PEIUTHMO3HBIN KyHBT6. B pe-
3yJbTaTe aHajKM3a COJACPKAHUS BEPHl U KyJIbTa
B paMKaxX JaHHOW KOHIETIIMHM MOXKHO BBIJE-
JMTH CIIETYIONNE OCHOBHBIE KOMITOHEHTHI pe-
JUTUO3HON CUCTEMBI: PEIMTHO3HOE CO3HAHHE
(Bepa), pPETUTHO3HBIM KyJbT, PEIUTHO3HbIE

4 BOJIBIIO SHITMKIIONEIHYECKHIT cioBaps / [lox pen.
A. M. IIpoxoposa. M.; CII6., 2000. C. 1009.

5 CM.: Oacezoe C. H., Illseoosa H. IO. TonkoBbIi
cioBapb pycckoro si3pika. M., 2003. C. 87.

® Cwm., Hanp.: Yepunosuu JI. M. Benenne B peiu-
ruoBeaenue. M., 1985. C. 87-89; on orce. Tlcuxomorust
pemuruu. M., 1986. C. 92—-132; 187-218.



OTHOIICHHUS, PETUTUO3HbIE OpraHU3aluu U pe-
JIUTUO3HBIE HOPMBI.

B niesiom cornaiasch ¢ TUIIOBOM CTPYKTYpOit
penuruy, OOOCHOBaHHOM B PEIUIHOBENICHHHU,
Mbl TIpeAjaraéM JOMOJIHUTH €€ €IIe OJHUM
KOMIIOHEHTOM — PEJIMTMO3HBIMU yCTaHOBKaMH.
Jleno B TOM, 4TO HEKOTOpBIE JIIO/IU, HE UCTIOBE-
JTysl HUKaQKOW PeUTHH (ake sl ce0s1), BIIOTHE
MOTYT TpOSIBJISITH OTYETJIMBBIE PETUTHO3HBIC
WIN JTyXOBHbIE MpHBsi3aHHOCTH. Hanmpumep, um
MOJKET OBITh CBOMCTBEHHO OOOCTPEHHOE BOC-
NpUSATHE HECKOHYAEMOCTU KHM3HH, BBIXOMAAIIEH
3a Tpe/eNnbl OTBEICHHOTO MM 3E€MHOTO CpOKa,
WJIM OHU MOTYT OUIYIIaTh TYXOBHOE COCYIIIECT-
BOBAHUE C IPYTUMH JTIOJIbMH.

Jpyrumu croBamMu, MHOTHE JIFOAW HHOTIA
Oecco3HaTeNbHO HMMEIOT PEIUTHO3HYI0 yCTa-
HOBKY, KOTOpasi CKJIaJbIBaeTCsI O] BO3ICHCT-
BHEM OKPYXKArOIIEeTr0 MUpa, MPEX/Ie BCEro, Mo/
BO3/IeiicTBEM HH(OpMaIMK, B TOM YHCIE pe-
JUTUO3HOW. DTH yCTAaHOBKH MOTYT MPOTHBO-
CTOATh MHUPCKOMY TOAXOJY, OTIUYAIOIIEMYCS
3aHSTOCTHIO MAaTEPUAIBHON CTOPOHOM KU3HU
U YIOBIETBOPEHHEM IOBCEAHEBHBIX HYXK]I.
OnHako HEBO3MOXKHO MPOBECTH YETKYIO TpaHb
MEXJy TEM, YTO MBI Ha3bIBAEM «TyXOBHBIM» U
«MupckuMy». Hanmpumep, mpociymmBaHue my-
3BIKM MOJKET JIOCTaBUTh UYEIOBEKY YHCTO (Pu-
3MYECKOE yIOBOJBCTBHE, YTO HE MMEET HHKa-
KOTO OTHOILICHMS K AYXOBHOW CTOPOHE KU3HH.
Ho nipu 3TOM HEKOTOpBIE CIyMIATENN, TOMHUMO
(GU3NYECKOTO HACTAXKICHUS, MOTYT HCIIBITHI-
BaTh JYIICBHBIA TOABEM W TEPEKUBAHUSA,
OJIM3KUE K AYXOBHBIM, KOTOPBIE MOXKHO OIpe-
JEJIUTh KaK «PETUTHO3HBIEY.

PaccMoTpeB CTPYKTYpy pelIWruu, MOKHO
chopmyIHpoBaTh ee ompeaeneHue. Penurus
NpeCTaBIseT cOO0M €ANHCTBO U B3aUMOCBSI3b
PEUTHO3HOTO CO3HAHUS, PEIMTHO3HBIX YCTa-
HOBOK, PEIIMTHO3HOTO KYJbTa, PEIUTHO3HBIX
OTHOILIEHUN, PEIUTHO3HBIX OpraHu3aluil u
PEUTHO3HBIX HOPM.

Takum 00pa3oM, OCHOBBIBASICH Ha TPEIIO-
KEHHBIX CTPYKTYpe W OIpPEICIICHUH, MOXKHO
CKa3aTh, YTO PEIUTHsI, TIOMUMO BBITIOJHEHUS
o0mieconuanbHbIX  (QYHKIHHA,  PETYIUpPYyeT
B3aMMOOTHOIICHUS B CHCTEME YaCTHOW KHU3HH,
B TOM YHCJI€ CEMEWHBIC OTHOIICHHUSI.

Penmurus, BeICTynas COIUAIBHBIM SIBJIICHU-
€M, BXOJIUT BO BHYTPEHHEE MPOCTPAHCTBO CE-
MEWHOM KWU3HM JIUIIb OTIACIbHBIMU YacCTIMH,
KOTOpPBIE MOTYT 000Ca0IMBaTHCS OT OOIIECTBA.
[loaTromMy mnpexacraBisieTcss 1€1€cO000pa3HBIM

=14= BecTHux BnaguMyupCKoro IopuanieCKOro MHCT.

OTHECTU K CEMENHOMN KU3HU CIEAYIOUIUE dJe-
MEHTBI PEJTUTHH:

1) penuruo3Hoe co3HaHUE U CO3HATEIbHAs
Y HEOCO3HAHHAs €Tro YacTH;

2) penuruo3Hble YCTaHOBKH, KOTOPBIE MOTYT
BHEIIIHE TIPOSABIIATHCS B HEOCO3HAHHBIX JEHUCT-
BUSIX KBa3HUPEIIMTHO3HOTO Xapakrepa (u30eratb
CYIPY>KECKON U3MEHBI, BO3/IEPKUBATHCS OT CEK-
CyaJIbHBIX OTHOIIICHHUH /10 Opaka u T. 11.);

3) yacTh PEIMIMO3HOTO KYJIbTa, HIEMEHTHI KO-
TOPOTO OCYIIECTBIISIIOTCSI BHE Ty OIMIHOCTH (00-
PSIIBL, OCYIIECTBIISIEMbIE B TOMAIITHUX YCIIOBUSIX,
MOJIUTBBI, IPOU3HOCUMBIE MBICIIEHHO, U T. 11.);

4) penuruo3Hble OTHOIIEHUS B YacTH, Ka-
caromieicsi B3aMOCBSI3€i TUYHOCTH ¢ O0roMm,
MEXJIMYHOCTHBIX B3aUMOJEHCTBUI PETUTHO3-
HOTO XapakTepa B CEMbE U T. [I.;

5) 4acTh PENUTHO3HBIX HOPM, peaTnu30BaH-
HBIX B TOBEJCHWU WHAMBHIA U PETYIUPYIO-
IIMX €ro MOBEACHHE B YCIOBUAX, KOTOPHIE
MOKHO OTHECTU K CEMEHHOM XKU3HU (HOPMBI O
B3aMMOOTHOIICHUSIX CYNPYroB, 00 OCYyIIeCTB-
JICHUU OOPSIZIOB B IOMAIITHUX YCIOBUSIX U T. [I.).

Otcrona cnemyeT, 4TO BCE DIIEMEHTHI Pelu-
TUH B TOW UM UHOM CTETIEHU MPHUCYTCTBYIOT B
CEMEIHOM >KU3HU, U 3TO MPEIONPEENseT cIie-
MUKy pEeryIupOBaHUs B3aUMOCBS3H MEXIY
JIOJIBMU B TaHHOM cepe.

Takas cnenuduka rmaBHbIM 00pa3oM BbIpa-
KaeTcsl B BO3JICUCTBUM HAa B3aUMOOTHOILICHUS
mozel B cepe ceMelHO KU3HU CO CTOPOHBI
IpaBa U PEIIUTHO3HOM MOpaJid. DTU JIBA PEry-
JSATOpa OTPAKAIOT M COJIEPKAT B cede AIieMeH-
Thl OCHOBHBIX COIMAJIbHBIX HOpM. ClenoBa-
TEJIBHO, MPaBO M PEIUTHO3HAs MOpaJlb — OJHU
U3 TJIABHBIX HOPMATUBHBIX PETYJISITOPOB B3au-
MOCBSI3U MEXY JIFOJIbMHU B CEMENHOM KU3HU.

Xapakrep B3aMMOOTHOILICHUHM [aHHBIX pe-
TYJIAITOPOB HANPSAMYIO 3aBHCHUT OT IPaBOBOTO
pexuMa OTIEJEHUsT TOCyAapCTBa U ILIEPKBU
WK, Hao0OpOT, pEeKUMa TOCYAaPCTBEHHON
LEPKBH, YTO OOYCIIOBIEHO CIEIYIOIUMH 00-
CTOSATEIbCTBAMH.

Bo-miepBbIX, I1EpKOBB, SABISSICH COIUATB-
HBIM HWHCTUTYTOM, MOXET HETOCPEICTBEHHO
B3alMOJICIICTBOBATh C IrOCYAapCTBOM U OJHO-
BPEMEHHO BIUSTh HA CEMEUHYIO KU3Hb.

Bo-BTOpBIX, 1IEPKOBH MyTEM MHOTOKPATHO
MOBTOPSAIOUIUXCS JIEUCTBUI BEPYIOIIMMHU MO-
CTeTICHHO ()OPMHUPYET y HUX NMPHUBBIYKY BCETa
OCYILECTBIISITh PEIIUTHO3HBIE OOpsiIbl (HAMpH-
Mep, MOJIUTHCSI, TIOCTUTHCS U T. 1.), T. €. LIep-
KOBb MOJKET MPSAMO BMEIIMBATHCS B CEMEHHYIO
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JKU3Hb, CO3/1aBas PEIUTHO3HO-TICHXOJOTHYEC-
KHE MEXAHU3MBbI KOHTPOJIS.

B-TpeThux, 1epKOBb pa3padaTbIBaeT CIOXK-
HY!0, MHOTOCTYIICHYAaTyI0 CHCTEMY CaHKIIHM,
BKJIIOYAIOIIYIO ITOOIIPUTEIbHBIE U PEIPECCUB-
HBIE MEPBI, KOTOPBHIE B CIIy4ae PEKUMa rocy-
JapCTBEHHOM LIEPKBU UMEIOT CUILY 3aKOHA.

B-4eTBepTBIX, LEPKOBb CO3MAET CHCTEMY
HaJ[30pa, KOTOpasi BBICTYIIAET KaK COBOKYITHOCTb
(dbopMaBbHBIX U HEPOPMATBHBIX CIOCOOOB 00-
HApY)KCHUSI HEKEJIATEIBHOIO IMOBEICHUSA C IIe-
JbI0 €ro MpEeceyeHus, B TOM 4Hcie U B cdepe
CEMEHMHOM KU3HU. ['0CyIapcTBO MOCPENCTBOM
IIpaBa YCTAHABJIMBACT CAHKIMH 32 HE3aKOHHOE
NIEPECEYCHUE MPAHUL] CEMEIHOM KU3HU.

B ¢Bs13u ¢ 3TUM MOKHO IIPEIIOJI0KUTD, YTO
IIpU pEXHUME TOCYJapCTBEHHOW LIEPKBH YBe-
JUYUBaeTCsd 00beM B3aUMOCBS3U IpaBa U pe-
JIMTUH, U OHU BBICTYMAIOT B OOJIBLIEH CTENEHU
KaK B3aMMOJOIOJHAIOIMUE U B3aUMOIOIIEP-
xkuBarouye spiaeHus. [Ipu pexxume oraeneHus
LIEPKBU OT IOCYyAapcTBa BO3PAacTacT OCHOBAH-
Hasi Ha UX Pas3InYusAX NPOTHBOPEUHUBOCTb U
KOH(JIMKTHOCTb.

VYuuThiBass 0003HAYEHHBIE B3aMMOOTHOIIIE-
HUS LEPKBU U FOCYJApCTBa, a TAK)KE UCCIENys
cneun(rKy B3aUMOJICHCTBUS IpaBa U PEJIUTUU
IpU pErjJaMEeHTAllUKd B3aUMOCBSI3H  MEXAY
JTI0ABMU B cdepe CeMEeWHOW KHU3HH, MOXKHO
c/enaTb BBIBOJ 00 MX COTJIaCOBAaHHOM, OJIHO-
HaNpaBJICHHOM BO3JICHCTBUU HA JAHHYIO Cde-
pYy, OOYCIIOBIEHHOM €IMHCTBOM WU B3aHMO-
IIPOHUKHOBEHUEM JAHHBIX COLIMAJIBHBIX pPEry-
JSITOPOB, a TaKke 00 MX MPOTHBOPEYMBOCTH,
OIIPEIETICHHOU pa3m/1q1/1;1M1/11.

CemeliHas )KU3HD KaK AJIEMEHT YaCTHOM KH3-
HU — 3TO €CTECTBEHHOE CYOBEKTHBHOE IIPaBo.
OHa cyIecTByeT B pa3iiMYHbIX 00JIACTSIX JKU3HE-
JeATENFHOCTH OOILECTBa, B TOM YHMCJIE U B TIEHHU-
TeHIMapHoW cucteme. OnHaKo mpeObIBaHUE MMO-
JI03pEBAEMBbIX, OOBHHSEMBIX M OCYXK/ICHHBIX B
U30JITOPaX BPEMEHHOIO COIEpPXKAaHUs, CIIEICT-
BEHHBIX H30JISITOPAX U UCIPABUTENIBHBIX YUPEXK-
JEHUSIX (TIOpbMaXx U KOJIOHUSIX) JIEJIAaeT MPABOBOM
CTaTyC yKa3aHHBIX BbIILIE KaTeropuil (pu3MuecKux
JIML CHIEMAIbHBIM, TaK KaK OoOIIue MpaBa U CBO-

' Cpennt kpymHBIX (HIOCO(OB, COLHMONOTOB H PENH-
THOBE/IOB JAHHBIN TIOXO TAK WK WHAYE Pa3JCILIFOT TAKHe
MBICTIHTENN U ucchenoBareny, kak V. Kanar, M. Bebep,
A. JIx. Toita6ou, K. I'. FOmr, 5. ®pomm u ap. He ayxn
9TOT TOXO[ U MpaBoBenaMm (cM.: Tuxonpasos FO. B. Pemm-
run Mupa. M., 1996; Jleiicm O. O. IIpaBo, Mopaib, IpaBo-
coznanue // Cymnocts npasa. M., 2002. C. 159-160).

Braguvp, 2008

00/1bl OTPaHUYMBAIOTCS, U TOSABIACTCA PSI JI0-
TIOJTHUTENBHBIX 00s13aHHOCTEH. Bee 310 B mosHoii
Mepe KacaeTcsl MpaBa Ha HENPUKOCHOBEHHOCTb
YacTHOH (B TOM YHCIIC U CEMEHHOM ) )KU3HH.

B nosi0pe—nexabpe 2006 r. aBTOpamu OBLIO
MIPOBEJICHO COLIMOJIOTHYECKOE HCCIIeI0OBAHUE,
3a7jayaMy KOTOPOro ObLIN: YCTaHOBJICHUE HAJU-
Yyus TpaBa Ha HENPUKOCHOBEHHOCTh YaCTHOM
(1 ceMeiHOMN) KU3HM B MECTax TOCYIapCTBEH-
HOW W30JISIIUU; OIpPENENICHUE €ro CTPYKTYPHI,
Kpyra HOpM, PperyJupyloluX AaHHYIO0 cdepy
KHU3HEJCATEIbHOCTY WHAWBUIOB, CTENCHU He-
00XOIMMBIX OTpaHMYCHUH JaHHOTO IIpaBa B
MecTax TOCYAapCTBEHHOW H30JISIIIMU; BbIsBIIE-
HUE CTETEHH 3alIUIIIEHHOCTH YaCTHOM XKHU3HU Y
CMELKOHTUHICHTa, TMyTel COBEPIICHCTBOBAHUS
peanu3alyy mpaBa Ha HEMIPUKOCHOBEHHOCThH Ya-
CTHOM M3HM JIMYHOCTH B TEHUTCHIHUAPHOU
cucrteme coBpemeHHou Poccun.

HccnenoBanue mpoBOAMIIOCH B JIBa JTara:
MEPBBIA — AaHKETHPOBAHUE COTPYIHHKOB YIO-
JIOBHO-UCTIOJTHUTENFHOW CUCTEMBI; BTOPOU —
AQHKETUPOBAHUE OCYKJICHHBIX, OTOBIBAIOIINX
YyTOJOBHBIE HakasaHus B yupexaeHuun OI'Y
«T-2» (Bnagumupckuii nentpan).

Ha nepBoMm 3tame uccienoBanusi ObIIO MPO-
ankeTrpoBaHo 100 cOTpyTHUKOB yrojJOBHO-HC-
MIOJTHUTENBHOM cHCTeMBbl, 00yJaromxcst Ha (a-
KyJIbTETE 3a09HOr0 oOyueHus Biagummupckoro
IOPUINYECKOT0 MHCTUTYTAa. B aHKeTax coTpyn-
HUKOB YUYHTHIBAJIMCh CPOK CITY>KObI U 00pa3oBa-
Hue. B ompoce mpuHAIM ydacTue COTpYIHHMKH
CO CpemHUM crnenuansHbM (74 %) U cpeaHuM
HeropuandeckuMm (28 %) obpazoBanuem. [lo
CpOKaM CITy>KOBI TPYTIITBI PacTIPEICTIIUCh CIie-
IyrormM oopazoM: 110 5 et — 24 %, no 10 ner —
52 %, mo 15 et — 15 %, cBoime 15 ger — 9 %.

Ha BTOpOM sTame aHKeTHpOBaHUE IMPOBO-
muinochk cpenu 64 ocyxneHusix. Ilpu 3Tom
YVUYHUTHIBAIUCH CPOKH, K KOTOPBIM OBLITH TIPHUTO-
BOPEHBI JaHHbIC Jinla (OONBIIUHCTBO MPUTO-
BOPEHO 3a 0CO00 TSIKKHE MPECTYIUICHHUs Ha
cpoku ot 10 net numeHus: cBoOo bl U Ooree):
1o 3-x get — 10 %; mo 8 metr — 48 %, mo 15 mer
— 38 %, cBbiie 15 ger — 4 %.

AHKETBI 1711 BCEX KaT€rOpui JIMIL COCTOSITN
3 10 BompocoB: aBa ObUTM JHYHOCTHO-OMO-
rpaduyeckoro mnjaHa U BOCEMb KAacaJlUCh HC-
cienyemoii mpobnemel. [lo Teme wccnmenoBa-
HUS BOIPOCHI MOKHO CTPYIIITUPOBATH TI0 TPEM
HanpaBJieHUsIM: 1) BbIIBIIEHHE 00beMa CTOPOH
YacTHOM (a 3HAUWUT, U CEMEHHON) >XU3HU B
MecTax rocyJapCTBEHHOM M30JIALUU; 2) pery-



JUPOBAHUE HENPUKOCHOBEHHOCTH YaCTHOU
(COOTBETCTBEHHO M CEMEWHOM) KU3HU; 3) pea-
JU3alMs MpaBa Ha HENPUKOCHOBEHHOCTh Ya-
CcTHOHM (0Oe3yCJIOBHO, W CEMEWHOHN) >KHU3HU B
MEHUTEHIIUAPHOU CUCTEME.

I'unote3a onpoca mpearnosnarana, 4To IpaBo
Ha HEMIPUKOCHOBEHHOCTh YaCTHOM (a COOTBETCT-
BEHHO M CEMEHHOMN) KU3HU — 3TO €CTECTBEHHOE
IIPABO, ¥ MOATOMY OHO JTOJDKHO PEaTM30BbIBATh-
Csl B MECTaX rOCYAApCTBEHHOM N30JISALINN.

B pesynbrare wuccienoBaHus THUIOTE3a
MOATBEPANIIACH: TPABO HA HENPUKOCHOBEH-
HOCTh YaCTHOW (KOHEYHO, U CEMEHHOMW) KH3-
HU, BBICTYTIAIOIIEE B Ka4yecTBe CyOBEKTUBHOTO
npaBa, UMEET U B MEHUTCHIMAPHOW CHUCTEME
TPAAUIIMOHHYIO CTPYKTYPY.

Bo-niepBbIX, 3TO — BO3MOXKHOCTH 000C00-
JIeHHs] OT OOIIECTBa U TOCYapCcTBa, OOIIECHUs
¢ ONMM3KUMHU JIIOJIBMHU, YPETyJIUpOBaHHAS Tpa-
BOBBIMU U PEJIUTUO3HBIMU HOPMAMH.

Bo-BTophIX, AaHHOE CYOBEKTUBHOE TPaBO
BKJTFOYAeT B ce0sl BOBMOXKHOCTb TPeOOBaHUS OT
aJMUHUCTPALlMM  YUYPEXKIEHUSI COOTBETCTBYIO-
IETO MOBEJCHUS, KOTOPOE JOKHO 00eCIeunTh
Ha3BaHHbIe NpaBomouMs. C Hamiel TOYKU 3pe-
HUS JAHHBIA 3JIEMEHT CTPYKTYpHI IpaBa Ha He-
MPUKOCHOBEHHOCTh YaCTHOM (B TOM YHCIIE U Ce-
MEWHOI) KU3HH KOPPECTIOHIUPYET C 00SI3aHHO-
CTSIMM TOCYJIapCTBa 10 HEBMEUIATEIbCTBY B ATY
chepy deIOBEUECKOW >KU3HENEATECIBHOCTH U
3ammuTe MHHOPMAIMHU O HEH.

B-Tperbux, AaHHOE NpaBO BKIIOYAET BO3-
MOYKHOCTb TTOJIh30BAHUS COLMATIBHBIMU OJTaramu:
VH/IMBUTyaJTbHBIMH, CEMEHHBIMU U KYJIBTYPHBI-
MU HeHHOCTsIMU. [lepedncrieHHble acrekThl ya-
CTHOM KM3HH, ypEeryJMpoBaHHbIE MPABOM U pe-
nuruel, OEe3yCIIOBHO, SIBISIOTCS COLMAIBHBIM
Onmarom, Tak Kak JITYHOCTHBIC W BHYTPHCEMEH-
HbIC OTHOILIEHHS BBICTYNAIOT MPEANOCHUTKON
OOIIIECTBEHHON JKW3HH U BBIIOTHSIOT IIEHHOCT-
HO-OPUEHTAIIMOHHYIO (DYHKIINIO IS YenioBeKka. B
MEHUTEHLIMAPHONW CHCTEME 3TO OCYILIECTBIISICTCS
MyTEM CBUJIAHHUIA ¥ KOPPECTIOHICHITHH.

B-ueTBepThIX, MaHHOE TPABO BKIIOYAET B
ce0s mpaBOMOYHE — BO3MOXKHOCTH TPeOOBATh
o0ecrnevyeHns 3alliThl CO CTOPOHBI TOCY1apCT-
Ba MpPU HE3aKOHHOM BMEIIATEILCTBE B cepy
YaCTHOM JKM3HM Kak camMoro rocyJapcrBa B
JUIE COOTBETCTBYIOUIUX JOJKHOCTHBIX JIHII,
TaK ¥ TPH BMEIIATEILCTBE JIPYTUX H30JIUPO-
BaHHBIX JIUII.

AHanm3upysi B3aMMOOTHOIIEHHSI TIpaBa U pe-
JUTUU B PErJIaMEHTAIlMM B3aMMOCBSI3U MEXIY

=16= BecTHux BnaguMyupCKoro IopuanieCKOro MHCT.

JIIOJIbMH, OTPAaHUYECHHOM paMKaMU CEMEHHOMN
KU