B.H. Pomanos
3aMECTHTEIIb MTPEACe aTeNs
ApoOutpaxnoro cyna Kocrpomckoil oonactu

[IpuunHbl IEpecMoTpa (OTMEHbI, U3MEHEHHUS) CyA€OHBIX AKTOB, MPUHATHIX
CYZIbSIMU CYJI€OHOM KOJUIETUHU MO PAaCCMOTPEHUIO0 YKOHOMUYECKUX CIIOPOB,
BO3HUKAIOLIUX U3 TPAXKAAHCKUX M MHBIX MPABOOTHOIICHUN, ApOUTPaXKHOTO CyJia
Kocrpomckoit o6nacTu, B aneuisiiuOHHOM, KaCCAl[AOHHOM U HaJ30pPHOM MOPSIJIKE
B nepBoM noayroauu 2009 rojga’

3a mepBoe mnomyroaue 2009 roma cyapsiMu CyneOHON KOJIJIETHH T10
PAacCCMOTPEHUIO YIKOHOMUYECKUX CIIOPOB, BO3HUKAIOIINUX W3 IPAXIAHCKUX M MHBIX
MPaBOOTHOIICHUH, ApOutpaxHoro cyna KocTtpomckoil o6mactu paccMOTpPEHO
2263 pena (B aHAJOTUYHBIN epuo npeapayiiero roga — 1056).

[IpoBepuB  TpPaBUIBHOCTh NPUMEHEHHS  CYAbSIMH  KOJUIETUM  HOPM
MAaTepUAIBHOTO W MPOLECCYaNbHOrO IIpaBa, AaNeUBIMUOHHBIM, OKPYXHOU U
HAJ30pHBIN CyJbl IPU3HAIN HE3AKOHHBIMHU 26 CyJeOHBIX aKTOB (C y4€TOM TOrO,
YTO OJHO U3 MOCTaHOBIeHUN PefepanbHOro apoutpaxHoro cyjaa Boiaro-Bsarckoro
OKpyra 00 OTMEHe pelleHHs CyAbH BTOPOro CyAeOHOro cocTaBa B CBOIO OUepelib
ObLJI0O OTMEHEHO B HAJA30PHOM MOPSAIKE), UTO cocTaBWwio 1,1 mpoleHTa ot 001ero
KOJIMYECTBA pa3pelleHHbIX Ae (B nepBoM nosyroguu 2008 rona — 2,1 nporenTa).

B a0OconoTHBIX TOKa3aTeNnsx MO CPaBHEHHUIO C MepBbIM monyroauem 2008
roja KOJHMYECTBO NIEPECMOTPEHHBIX CYAE€OHBIX aKTOB B paccMaTpUBAEMOM
MOJIyTOJIUU YBEJIHYMIIOCHh HA 4 €MHUIIBL.

[To cynebHbIM cocTaBaM CIOXHWIOCH Clenyolee coctosinue. Eciu B mepBom
nonyroauu 2008 roga BO BTOPOM CyJIeOHOM cocTaBe OTMEHeHO 11 cyaeOHBIX
aKToB, TO 3a TOT ke mepuoxa 2009 roma — 15. KonumuecTBO mnepecMOTPEHHBIX
CyJIeOHBIX aKTOB B IIEPBOM CYy/I€OHOM COCTaBE OCTaJI0Ch HEU3MEHHBIM — 11.

Hacrosmum npencraBisieTcs aHain3 OPUYUH IEPecMOTpa CyJIeOHBIX aKTOB
Apburpaxknoro cyga KoctpoMckoit o6actu B aneuisiiuOHHOM, KaCCallMOHHOM U

HaJ30pHOM Hopsake 3a neppoe noxyroaue 2009 roxaa.

* Hacrosias aHaquTHYecKas CIpPaBKa IMOJATOTOBJIEHA B COOTBETCTBUM C IUIAHOM PabOThl ApOMTpaXkHOro cyaa
Koctpomckoit obmactu Ha Bropoe nonyroane 2009 rona u omoOpeHa IOCTAaHOBICHUEM IIpe3uIuyMa ApOUTPaKHOTO
cyna Koctpomckoit obmactu ot 24.12.2009.



[. CyneOHble akKThl, TEPECMOTPEHHBIC BBIMIECTOSIIUMHU  CyICOHBIMU
WHCTaHIUSAMHU 10 MOTHBaM HENPABUIILHOIO MPUMEHEHUS] HOPM MPOLIECCYATBHOTO
npasa.

B nauwane 2009 roma B mpakTUKe apOUTPaKHBIX CyJOB, B TOM YHUCIIE
BXoadmux B Bonro-Bsarckuil cyneOHO-apOUTpax)HBIM OKPYT, CIIOPHBIM SIBIISUIICS
BOIIPOC O pacHpesiesieHnu Cy1eOHbIX PacXOA0B B Clydae, €CJIM PEIICHUE MPUHSATO
HE B MOJIb3y TOCYJApCTBEHHOTO WJIM MYHHULMNAIBHOTO OpPraHa Kak OTBETUYHKa
(3aMHTEpecOBaHHOTO JIMIIa B JIeNlaX, pacCMaTpUBaeMbIX IO MpaBujiaM 00
aIMUHUCTPATUBHOM CYJIOTIPOU3BOJICTBE), KOTOPBIM ObLT OCBOOOXKICH OT YIUIATHI
roCy/1IapCTBEHHOM MOIIJIMHBI JIOTIOJHEHUEM, BBEJICHHBIM B 4yacTh 1 cratbu 333.37
Hamorosoro konekca Poccutickoit denepanyu B Buae noanyHkra 1.1.

[Tpaktuka ApGutpaxknoro cyaa Koctpomckoit o6macTu BeipaboTana moaxo,
COrJJacHO KOTOpPOMY B O3THX CIydasX MCTIy (3asBHUTEN0) BO3Bpallajiach
yIUIa4eHHas UM TIPH MOJa4u McKa (3asiBJICHUS ) TOCyAapCTBEHHAs MONUIMHA. Takon
MOJIXOJI TO3BOJISZT B YCJIOBHSIX 3aKOHOAATENIHOTO OCBOOOXKIEHHUS IyOJIUYHOIrO
opraHa Kak CTOPOHBI IO ey OT YyIUIaThl TOCYJAapPCTBEHHOW MOIUIUHBI OBICTPO
BOCCTAaHOBUTh HMMYIIECTBEHHYIO c(epy HCTIa (3agBUTENSI) MO BBIJAHHOW CYJIOM
CIIpaBKe.

NmMenHo Takoil moaxon ObLI MpOJEMOHCTPUPOBAH MpHU paspenieHun nen Ne
A31-224/2009 (pemenue ot 06.04.2009) m Ne A31-5387/2008 (pemieHue ot
01.04.2009).

Btopoit apOuTpakHbIil aneyuISIIUOHHBIA CyJ] HW3MEHUJ COCTOSIBIIUECS
CylleOHBIE PeIlIeHUs B YACTH BO3BpaTa yIUIau€HHOM rocyJapCTBEHHOW MOLIUIUHBI U
B3bICKQJI €€ C MPOUTPaBLIErO MPOLECC TOCYAAPCTBEHHOIO OpraHa B IIOJIb3Y
3assBuTes (006a mocrtanoBieHus ot 02.06.2009).

OcHOBOI 711 TIepecMoTpa CyAeOHBIX aKTOB CO CTOPOHBI BTOPOH Cy/eOHOI
WHCTAHIIMU SIBUJIACh MHAs KBATU(PUKAIUS pacCMAaTPUBAEMBIX MPaBOOTHOIICHUI:
HE KaK OTHOIIEHWH MO YIJIaTe roCyJAapCTBEHHOM MOILJIMHBI, & KAaK BO3HUKIIUX B
paMKax BO3MEIICHUSI TOHECEHHBIX CY/I€OHBIX PACX0JI0B, MMOCKOJIbKY TMOCJE yIUIAThI

HCTOOM FOCYI[apCTBeHHOﬁ IMONIJIMHBI (OTHOI_I_ICHI/ISI MCKIY HCTOOM )51



roCyJJapCTBOM) U PACCMOTPEHHUSI CYJIOM JIe1a, BOSHUKAIOT JPYTUe OTHOIIEHUS, YKE
MEXKIy CTOPOHAaMH CyJEOHOro CIopa IO TOBOAY BO3MEIIECHUS CyAeOHBIX
pacxonoB, B COCTaB KOTOPBIX 3aKOHOJATEJIEM BKIIIOYEHA YIUIAYEHHAas CyMMa
roCy1apCTBEHHOM MOLIIMHBI.

[Ipu sTOM cCya, B3BICKHMBAasi C OTBETUMKA YIUIAYEHHYIO MCTIIOM B OIOKET
roCyapCTBEHHYIO MOIUIMHY, BO3JIaraeT Ha OTBETUYHKA OOS3aHHOCTh HE M0 yIUIaTe
rOCyJapCTBEHHOW TMOIUIMHBI B OIOJKET, a MO KOMIIEHCAIIUU HCTIY JCHEKHBIX
CYyMM, PaBHBIX TTOHECEHHBIM UM CYJI€OHBIM PacXoJlaM.

KpoMe TOro, 3akoHOJATEILCTBOM HE MPEIYCMOTPEHO OCBOOOXKICHUE
nyOJUYHBIX OpPraHOB OT BO3MENICHHS CYJIEOHBIX pPAacXoJOB B Ciyyae, €ciH
pEIICHUE MTPUHSTO HE B UX MOJIB3Y.

N30panubiii BTOpO# CcyaeOHON WHCTAaHIIMEW BapWaHT PEIICHUS BOMpOca ObLI
nogjiepxkan  DenepadbHbBIM  apOUTpaKHBIM cyqoM Bonro-Bsitckoro okpyra

(noctranosnenus ot 31.08.2009).

 Ilo cmeicny crateu 333.22 Hamorooro koaekca Poccuiickoit deaepanuu
apOUTPaXHBIA Cy/J BIPAaBE OTCPOUYHUTH (PaCCPOUMTH) YyIUIATy TOCYIApPCTBEHHOM
MONUIMHBI TOJIBKO TIPU YCJIOBHUM, €CJIM HCTEI[ MOATBEPAUT JAOCTATOYHBIMU U
yOeAUTENbHBIMU  JIOKA3aTEIbCTBAMU  TaKO€ COOCTBEHHOE  HMMYIIECTBEHHOE
MOJIOKEHUE, KOTOPOE CBHUIIETEIHCTBYET 00 OTCYTCTBHU Ha JIEHb MPEIbSIBICHHUS
MCKa JIEHEeKHBIX CPEACTB B pa3zMepe, HE0OXOAMMOM JIJIsl YILJIAThl TOCYIapCTBEHHOM
MTOIINHEL.

Jlo npuHATHS HOBOTO 0000IIAIOIIEr0 aKTa BBICIICH Cy/1Ie0HON MHCTAHIINH TIPH
UCCEOBaHUM Bompoca 00 00OCHOBAaHHOCTM  XojaraiictBa 00  yruiaTe
roCyIapCTBEHHOM  TMOLIJIMHBI  CyJbl Ha  TPaKTUKE  PYKOBOJCTBYIOTCS
MCYEPIBIBAIOIINM TIEPEYHEM JIOKa3aTEIbCTB 00 HMYIIECTBEHHOM ITOJIOKCHHUH
uctua, npusBeAeHHbIM B nyHKre 4 IlocranoBnenus Ilnenyma Bsicmiero
Apoutpaxknoro Cyna Poccuiickoit @eaepanmu ot 20.03.1997 Ne 6 «O HEKOTOPBIX

BOIPOCax MPUMEHEHHsI apOUTpaXKHBIMH CyJaMH 3aKOHOJATeNbcTBa Poccuiickoit



®enepanuu 0 TOCyIapCTBEHHOM monuinHey. K 1oKymMeHTaM, ycTaHaBIMBAIOIIUM
MUMYIIECTBEHHOE MOJIO’KEHUE UCTLIA, TAKUM 00pa30M, OTHOCSTCSL:

BO-TIEPBBIX, MOATBEPKACHHBIM HAJIOTOBBIM OPraHOM MEPEYeHb PACUETHBIX U
MHBIX CYETOB, HAUMEHOBAHHMA U ajpeca OaHKOB M APYTUX KPEIUTHBIX
YUpEXKIACHUH, B KOTOPBIX ATHU CYETa OTKPBITHI, BKJIOYas cuera (QUIMAIOB U
MIPE/ICTaBUTEIIBCTB;

BO-BTOPBIX, MOATBEPKICHHBIE OaHKOM (OaHKaMM) JaHHbIE 00 OTCYTCTBUHU Ha
COOTBETCTBYEM CYeTe (CuUeTax) ACHEXKHBIX CPEACTB B pa3Mepe, HEOOXOAUMOM JIsl
YIUIaThl TOCYJAPCTBEHHOM MOLUIMHBI, a Takke 00 o0Iiel cymme 3aJ0JIKEHHOCTH
Blajeiblla cyera (CUeTOB) IO UCHOJHUTENbHBIM JIMCTaM U  IJIATEKHBIM
JOKYMEHTAaM.

[IpencraBinenne WUCTIOM JOKYMEHTOB, HE COOTBETCTBYIOUIMX YKa3aHHBIM
TpeOOBaHMSAM K HX (OpME U COJAEPKAHMIO, HANpUMeEp, Korga B OaHKOBCKYIO
CIOpaBKy HE BKJIIOYAETC HHQPOpMalMs O KapToTeke uiu o0 oluieil cymme
NPEIbSBICHHBIX K CYETY W HEOIUIAYEHHBIX TPeOOBaHWI, HE MO3BOJIAECT CYIY
YCTaHOBUTH OTCYTCTBHUE Yy UCTIAa B TE€UEHHUE JJIUTEIHLHOTO BPEMEHH HEOOXOIMMBIX
JUI YIUTaThl TOCYJApPCTBEHHOM MOLUIMHBI I€HEXHBIX CPEICTB, U, CIEA0BATENIbHO,
ABJIIETCS JIOCTaTOYHBIM OCHOBAaHUEM JJisi OTKJIOHEHHUS €ro XxojaraictBa 00
OTCPOYKE YIIJIAThl TOCYJaPCTBEHHOM MOUUIMHBI U BO3BpaTa UCKOBOIO 3asIBJICHUS.

JlpyruMu ci0BaMH, HEAOCTATOYHOCTh JCHEKHBIX CPEJICTB Ha CYETe MpH
OTCYTCTBUU 33J0JDKEHHOCTH IO MCHOJIHUTEIBHBIM JIMCTAM U  IUIATEXHBIM
JOKyMEHTaM (MO0 CBEJIEHHI O TakOW 3aJ0JDKEHHOCTH) HE CBUJETEIBCTBYET O
TSDKEJIOM (PMHAHCOBOM TOJI0KEHUU KCTIIA.

B nopsnke  uckimioueHUss ¢ [ENbI0  JIOTIOJHUTENBHOW  MPOBEPKHU
UMYIECTBEHHOTO TIOJIOKEHUSI HUCTHAa M TMOJHOTHI COJEp)KaHHus OaHKOBCKHX
JOKYMEHTOB apOMTpakKHbIH CyJI MOMKET OCTaBUTh HCK 0€3 JBHXKEHHUS W
NPEeMIOKUTh HCTIYy MPEACTaBUTh HaJJIeXallue JTOKyMEeHThl. HeBbinonHeHue
HA3BaHHBIX TPEOOBaHMI apOUTPAKHOTO Cy/Ia BICUET BO3BPALLEHUE HCKA.

[To mocnenneMy myTH MolIea apOUTpaxHbIM Ccyl B pamkax jgena Ne A31-

350/2009, xoTOpHBIiA CHavajsa OCTAaBUJ COOTBETCTBYIOUIMH HCK 0€3 JIBHJKEHHS, a



3aTeM BO3BpaTHJ €ro CO CChUIKOW Ha HEYyCTpaHEHHE HCTIOM OOCTOSITENBbCTB,
HOCTYKUBIIMX OCHOBAHUEM JIJIsl OCTABJICHUS HcKa 0e3 IBUKEHUS (ONPEesICHUs OT
28.01.2009 u ot 10.02.2009).

OTMeHsIsE COCTOSIBIIEECS] OINPEAEIICHHE CyAa MEPBOM MHCTAHLUMU O BO3BpATe
MCKOBOI'O0 MaTepuaia, BTopoil apOMTpa)kHbIM aneuISIMOHHBIA CyJ MCXOIUI U3
TOTO, UYTO TSKEJIO€ MATEPUATIBHOE IMOJIOKEHUE UCTIA, HE NO3BOJISIIOLIEE YIJIATUTh
roCyZJapCTBEHHYIO MOLUIMHY B YCTaHOBJIIEHHOM pa3Mepe, Hapsly C JOKYMEHTaMHU O
cyeTax M 00 OTCYTCTBUM HAa HHMX HEOOXOIUMBIX JEHEXKHBIX CPEACTB MOXKET
MOATBEPKIAATBCA HE TOJBKO CBEICHHUAMHM O HAJIUYAHA 3aJ0JDKEHHOCTH 110
UCIIOJIHUTEIBHBIM  JIUCTAaM M IJIATEXKHBIM JOKYMEHTAaM, KaK YKa3aHO B
[TocranoBnennn Ilnenyma Beicmiero ApOutpaxnoro Cyna Poccuiickoit
®enepaunu ot 20.03.1997 Ne 6, HO U IpyTUMH JOKYMEHTaMH, B TOM YHUCIIE, KaK B
JAHHOM clly4ae, OJJHOCTOPOHHMMH CIPABKaMH MCTLA O HAJUYHMH 33J0JIKEHHOCTH

1o 3apaboTHOI TuIaTe, Mo Hajloram u coopam (mocranossierue ot 19.03.2009).

* B coorBerctBuM ¢ myHKTOM 4 yactu | crateu 125 AIIK P® B nckoBoM
3asgBJICHUU TPU NPEIbSIBICHUN HCKA K HECKOJIBKUM OTBETUYMKAM JIOJKHBI OBIThH
yKa3aHbl Tp€OOBaHUS K KaXKJOMY U3 HUX.

Takum 00pa3oM, €ciau MCKOBOE 3asBJIEHHE HE IMO3BOJSET O€3yCIOBHO
OTIPEICTUTh COJAEpKaHUE TPeOOBaHMS K KaXKJIOMY M3 OTBETYMKOB, JIMOO HCTEIl
(bopMyIUpyeT ero TeKCT TOJbKO B OTHOIIEHUH OJTHOTO MJIM HE BCEX OTBETYMKOB,
TO TAKOM HMCK MOXET OBbITh OCTaBJ€H 0€3 JBHKEHHUS, KaK Hapyllarouuil MyHKT 4
gactu 1 craten 125 AIIK PO.

B cnyuae, korga mo 3asBiI€HHOMY TpPEOOBaHUIO HaJICKAIIUM OTBETUYHMKOM
MOJKET OBITh TOJIBKO OJHO JIMIO, a JAPYTHE YYaCTHHUKH CIIOpa HEBEPHO Ha3BaHBI
UCTIIOM OTBETYMKAMU U K HUM Yy UCTLA HET JIPYTUX OTJEIbHBIX TPEOOBAaHUH, TAKOE
MCKOBOE 3asIBJICHHE MOJUICKUT MPUHATHUIO K pACCMOTPEHHUIO.

[Tocnenuuii Te3uc wumrocTpupyeTcs Ha mpumepe aema Ne A31-4715/2008.

YyacTHUK oO0mIiecTBa € OrpaHUYEHHON OTBETCTBEHHOCTBHIO OOpaTwici B

apOUTPAXKHBINA CYJ C UCKOM O MPU3HAHUU HEJECHCTBUTEIBHBIMU PEIICHUN 00I11ero



coOpaHusi yYaCTHUKOB 9TOTO OOIIECTBA, T/Ie B KAUeCTBE OTBETYMKOB yKa3aJl caMo
OOIIECTBO, a TAKXKE PSAJ APYTUX €r0 YYaCTHUKOB.

OmnpenenenueM cyaa ot 10.11.2008 uckoBoe 3asiBI€HHE UCTLA OCTaBJIEHO 0€3
JIBIKEHUST M HUCTHYy MNOpeanokeHo B cpok jo 28.11.2008 yctpaHuTh
00CTOSITENbCTBA, MOCTY)KUBIIKE OCHOBAaHUEM JJii OCTABJICHHUS HMCKOBOIO
3asBIEHUS 0€3 JBUKEHUS: KOHKPETU3UPOBaTh, KaKUe€ TPEOOBaHUS M K KOMY W3
OTBETYUKOB MIPEIbSIBICHBI.

Bo ucnonHenne maHHOTO OMpeaesieHHs] UCTEll MPEJACTAaBUII B apOUTPaKHbBIN
Cyl JIONOJIHEHUE K HMCKOBOMY 3asIBJICHHIO, B KOTOPOM B KAaue€CTBE OTBETUMKOB
BHOBb yKa3zaj TeX e cambIxX Jinil. MickoBoe TpeOoBaHHE OCTajIOoCh HEM3MEHHBIM:
MpU3HATh HENCUCTBUTENbHBIMU pPEIICHUsT OOLIEero CcOOpaHHs YYaCTHUKOB
o0riecTna.

Onpenenennem ot 03.12.2008 cya BO3BpaTWSI HCTI[y HCKOBOE 3asBJICHUE
BBUJy HEYCTPAHCHHUSI UM OOCTOSITEILCTB, IOCTY>XUBIIUX OCHOBaHUEM IS
OCTaBJICHHUSI WCKOBOTO 3asiBJI€HUs Oe3 JBMKEHHUS B CpPOK, YCTAaHOBJICHHBINH B
ONPENIEIICHUH CY/Ia.

[ToctanoBneHnnem BToporo apOUTpa)XHOTO AaNEUISIIUOHHOTO CyJa OT
12.02.2009 ompeneneHue OTMEHEHO, pa3pelIeHUE JIea MO CYIIECTBY HAIpPaBJIEHO
Ha HOBOE PACCMOTPEHHE B CyJl IEPBOM NHCTAHLIUH.

[Ipu 3TOM CyJ aneuIAIMOHHON MHCTAaHUMU CAENaN BBIBOJI, YTO NMIPU HAIMYHUU
OJIHOTO HCKOBOTO TpeOOBaHUS K HECKOJbKUM OTBETYMKAM, OJMH U3 KOTOPBIX
(oOmiecTBO) sIBASETCA HAJUISKAIUMM, Y CyJa NEpBOM MHCTaHLMHM HE ObLIO
OCHOBAHMM JJI1 OCTaBIICHUS HWCKOBOTO 3asBlieHUA ©O€3 [BIKEHHUS U B
MOCJICAYIOIeM JUIsi €ro BO3BpaTa B TOpsiike cTaThu 129  ApOuTpaskHOTro
MpoleccyalbHOro kojaekca Poccuiickont denepanum.

Cyn okpyra mojaiepKaa TIIO3MIIMI0O BTOPOM  CyJneOHON  MHCTaHIIUM
(nocranoBnenue PenepanbHOro apoOUTpakHOTO cyaa Bonro-Bsarckoro okpyra ot

15.04.2009).



« B pamkax gmema Ne A31-873/2009 momy4ymn paspelieHHe BOIPOC O
NOJICYAHOCTA JIe1 O B3bICKAHWU YOBITKOB, MPUYMHEHHBIX B peE3yjbTaTe
HE3aKOHHBIX JIelcTBHUM (0e34eiicTBUs) (eaepaabHbIX TOCYIapCTBEHHBIX OPraHoB,
KOrJla B KayecTBe OTBeTYMKAa BbICTymaeT Poccuiickas @Penepauuss B JMLE
MunucrepctBa ¢punancoB Poccuiickoin @enepanuu.

M3 wucKkoBOro 3asiBIEHUS CJEAOBAIO, YTO peUIeHWeM cyja oOuen
IOPUCAUKIMYA MYHHUIIMNANbHOE MyOau4yHOe oOpa3oBaHUE OOS3aHO MPEAOCTABUTH
ObIBILIEMY BOEHHOCIYXalleMy KBapTupy. BrociencTBuu MOpsiIOK HCHOJHEHUS
pemieHuss ObLT M3MEHEH W € aJMUHHUCTPAllMd MYHMIIMIAILHOIO 00pa3oBaHuUs
B3bICKAH COOTBETCTBYIOIIMH OOBEM JEHEXKHBIX CPEJICTB A MPUOOpETEHHUS
XKWIoro noMeneHus. [IocKoabKy IeHeX)HbIE CpeICTBA U3 (PeaepatbHOro 01 KeTa
I UCTIOJIHEHUSI BO3JIOKEHHOM Ha aJIMUHUCTPALIUIO PEUICHHEM CyJia O0S3aHHOCTH
HE TMOCTYNWIH, MYHULHUNAIbHOE MyOJnyHOEe oOpa3oBaHue OOpaTWIOCh 3a
B3bICKAHUEM KOMIIEHCAIIMM B apOMTpakHbIM cyJ. B kadecTBe OTBETUMKa HCTEll
ykazan Poccuiickyro denepanmio B nuie Munucrepctsa punancoB Poccuiickoit
denepaunm.

Onpenenenuem ot 15.05.2009 neno meperaHo Ha  pPacCMOTPEHHE
Apbutpaxunoro cyaa ropojga Mocksel. Cya UCXOAWIT U3 TOTO, YTO B HAPYIICHHE
IIPOLIECCYANIBHOTO 3aKOHOJATENbCTBA HCK IOJAH HE II0 MECTY HaxXO0XKICHUS
MIPEACTABIIAIOIIET0 OTBETYHKA T'OCYAAPCTBEHHOro opraHa (ropox Mocksa), a 1o
MECTY HaxOJIEHUS €ro HEMOCPEACTBEHHOTO MPEICTABUTENS — TEPPUTOPUATILHOTO
oprana @eepanbHOr0 Ka3HAYEHCTBA.

ATEUISIMOHHBIA CyZl OTMEHMJI CyAeOHBIM aKT O HalpaBJCHUU Jelia I0
NOJICYAHOCTH, HAMNpaBUB JI€JI0 B CyJ NEPBOM HHCTAHUMU I JaJIbHEUIIEro
PacCMOTPEHHUS 1O CYLIECTBY.

B cratse 35 AIIK P® chopmynupoBano obiiee MpaBuiio TEPPUTOPHATILHON
MOJICYJHOCTH, COIJIACHO KOTOPOMY HCK MpPEABSBISIETCS B apOUTpPaXHBIA CyJ
cyonekTa Poccuiickoit denepannu mo MecTy HaxXOXKIACHHS OTBETUHKA.

[Io MHeHuIO cyJa BTOpPOW HMHCTAHIIMM, MCXOAS U3 OCOOEHHOCTEW craryca

OTBCTYHKA, ABJIAIOIICTOCA HY6J'II/I‘-IHO-HpaBOBBIM O6p&130BaHI/ICM N OXBAaTbIBAIOIIIUM



BCclo Teppuropuro Poccuiickon denepaunn, 3ana4 U CTPYKTypbl MuHUCTEpCTBa
¢unancoB Poccuiickoit denepanuun nu denepaibHOTO Ka3HAYEHCTBA, HATWYUS Y
PYKOBOAMUTENEH TEPPUTOPUAIBHBIX OPraHOB MOCJIEAHErO JIOBEPEHHOCTEW Ha
npejcTaBlieHne uHTepecoB MunucrepctBa (unancoB Poccuiickoit deneparum,
TpeOOBaHUSI O B3BICKAHMM JEHEKHBIX CPEJACTB 3a cueT Ka3Hbl Poccuiickoi
@enepanuu, npeabsBiacHHble Poccuiickon ®Pepepanuu B nmne MuHucrepcrsa
®dunancoB Poccuiickori ®enepanu, MOTryT OBITh 3asBJICHBI HCTIOM B
apoutpaxkublii cya cyobekta Poccuiickoit denepanuu 1Mo MecTy HaXOXKIEHUS
COOTBETCTBYIOLIErO TEPPUTOPHATBLHOIO oprana denepanpbHOro Ka3Ha4eucTBa.

B nmannoM citydae, ko B3bICKaHHIO ¢ Poccuiickont denepanuu mpeabsBiIcHA
CyMMa YOBITKOB, MOHECEHHAss MYHHIIUINAIbHBIM MyOJIMYHBIM 0Opa3oBaHUEM Ha
tepputopuu KocTpoMckoit 001acTu, MOATOMY aneNISIIUOHHBIA CYJ] TOCUUTAI, YTO
MpaBujia TEPPUTOPUAIBHON TMOJACYJHOCTH TPU IMOJa4€ MCTIOM HCKOBOTO
Marepuania B ApOutpaxubiii cyn KocTpoMckolt o0iacTu He ObLIM HapyLIECHBI
(moctranornenue ot 15.06.2009).

®denepanbHblii  apOuTpakHbld  cya  Bonro-Bsarckoro oxpyra ocTaBui
MMOCTaHOBIICHU BTOpOro apOUTpa)kHOTO ameisiMOHHOTO cyna 0e3 U3MEHEHHS

(mocranosienue ot 17.08.2009).

* B mepBOM MONyroauu TEKYLIETO ToJa HMMEETCA JBa Ciy4dass OTMEHBI
Cy/1eOHOr0 pelIeHUs B CBS3U C HECOOTBETCTBHUEM BBIBOJOB, U3JIOKEHHBIX B HEM,
00CTOSTENBCTBAM JI€JIa U MOATBEPKIAIOIIUM UX JI0KA3aTEIbCTBAM.

Tak, B1agenen UCKIFOYUTENbHBIX aBTOPCKUX MPAB HA MPOTPAMMHBIN TPOIYKT
TpeOOBaJl 3alMTHl B Cy/1€OHOM MOPSIIKE HAPYIIEHHOI'O MpaBa Ha MCIOJIb30BAHUE
PE3yNbTATOB MHTEJUICKTYAbHON NEATETLHOCTH, BBIPA3UBIIUXCS B MOIUMDUKAIIUN
nporpaMMHOro npoaykra. CienoBaTenbHO, JOKa3bIBAHUIO TMOJJIEKAIN BUHOBHBIC
JNEUCTBUSL OTBETYMKA, HAMNPABJICHHBIE HMEHHO HAa BHECEHHE W3MEHCHUN B
MPOrPaMMHBIN TPOIYKT.

Y 10BIETBOPUB HMCKOBBIC TpeOOBaHMS, CyJ TEpPBOM HMHCTAHIMU B OCHOBY

PEIICHUS ITOJIOKUII MATCPHAJIbl YTOJIOBHOI'O ACiIa, pacCICayeMoro CjacaCTBCHHbBIMUA



opraHamu 1o (pakty MoauduUKau KOMIBIOTEPHON MHGOPMAIMK B OTHOIICHUH
PYKOBOJUTENSL OpraHu3alliy, OCYLIECTBIISIBUIEH MO JOroBOpaM C HCTIOM U
OTBETYUMKOM OOCITy’KMBAHME PACCMATPUBAEMOI0 MPOrpaMMHOIO oOecredeHus,
YCTaHOBJIEHHOT'O Y OTBETUHKA.

Bropoit apOuTpakHblii aneJUIAIHOHHBIA CYyJl yCTAaHOBWJ, 4YTO H3 JTUX
JIOKYMEHTOB HE CJIeAyeT C JOCTOBEPHOCThIO HHU caM (akT Moaudukaimu
IPOrpaMMHOT0 OOecreueHus, HU BHHA PYKOBOJCTBA OTBETYMKA B COBEPIICHHUU
KaKux-JIM00  JEHCTBUI, HaANpaBJIECHHBIX HA HE3aKOHHYIO  MOJAU(HUKAIUIO
MIPOTrPaAaMMHOTO OOECTICYEHUSI.

Tak, B cuny wactu 4 crarbm 69 AIIK P® ycraHoBiieHHBIE B XOJ€
pPacCMOTpPEHHUs YTOJIOBHOTO Jieia OOCTOSTENbCTBA, CBSI3aHHBIE C JOKA3aHHOCTBHIO
OTIPEICTICHHBIX JIEHCTBUNM U MX COBEPIICHUS ONPEACIICHHBIM JIUIIOM, 005S3aTeIbHBI
Uit apOUTPaKHOTO CyJla TOJIBKO B TOM CIIy4ae, €ClIM OHHM yKa3aHbl B MPUTOBOPE
CyJila U PUTOBOP BCTYIHUJI B 3aKOHHYIO CHUITY.

B naHHOM ciywae npuUroBOp IO YrOJIOBHOMY JI€y MCTIIOM HE OBbLI
Ipe/ICTaBIICH.

KpoMe Toro, yroioBHOe [€J0 pacclienyeTrcs B OTHOILICHUM JIHIA, HE
SBJIIONIETOCS HU PAaO0OTHUKOM, HHM pyKOBoAHWTEleM oTBeTunka. Kakux-mmbo
CBEJICHUM O TOM, 4YTO NPOTHUBONpPABHbIE JIEUCTBUS, BMEHSEMble B BHUHY
MOJ03PEBAEMOr0, COBEPIIAIUCH, UM MO YKa3aHUIO WM C BEIOMa OTBETYMKA, B
MPEJCTABICHHBIX B apOUTPaKHBINA Cy/ JOKa3aTelabCTBaX HeT. DaKT HaXOXKIACHUS
OTBETYMKA B JIOTOBOPHBIX OTHOILIECHHUSIX C OpraHu3aiuen, 0O0CITyKUBAIOIICH
YCTaHOBIIEHHOE y HETO MporpaMmmMHoe o0ecreueHune, caM 1o cede He yKa3bIBaeT HU
Ha OCBEJIIOMJICHHOCTb OTBETYHMKAa O CIOC00aX, KOTOPbIMH PaOOTHUKHU ATOM
oOCITy’>KUBAIOIE OpraHU3alliy BBITIONHSJIM IOCTaBJIEHHBIE 3aJaud, HU Ha
0J100peHrEe OTBETYMKOM Ha3BaHHBIX IPOTHUBOIPABHBIX JICHCTBUIA.

BeiBompl W ucciegoBaTenbCKash — 4acTh  OKCIEPTHBIX  3aKIIOYEHUH,
MPEJCTABICHHBIX B MaTepuaibl Jeia HCTIOM, COAEpKaT JIOTMYECKUE MOPOKH,
KOTOpbI€ HE CTalld MpeaMeToM BHHUMaHUsA cyna. CoOCTBEHHas SKCHepTH3a B

paMKax pacCMOTPEHMsI [IeJIa HE IIPOBOINIIACS.



N3 npoTokosoB U OOBSCHEHHM IMOJ03PEBAEMOr0 IO YrOJIOBHOMY €Ny HE
CJIeyeT C OJHO3HAYHOCTHIO, YTO OH Mpu3HAN (PaKT BHECEHHsS] M3MEHECHHUU B
MpOTpaMMHBIM  MPOAYKT, TeM Oojee B MOPAJIKE MCHOJHEHUS YyKa3aHUU
PYKOBOJICTBA OTBeT4YWKa. [Ipm 3TOM HCTEI] HE XOAAaTaliCTBOBANI, a apOUTPaKHBIN
CyJl HE CTaBWJI BOIIPOC, O BBI30BE U JOIPOCE JAHHOIO JIUIIA B KAU€CTBE CBUJETENS.
Hukakux cBeneHUl 0 TOM, YTO OH HE MOT OBITh JIONPOIIEH HEMOCPEICTBEHHO B
apOUTpaXHOM CyJie, MaTepuaJbl Jeja He COAepKaT.

Uto kacaercs akTa HCIOIB30BAHUS OTBETYMKOM MOAUMDUIIMPOBAHHOTO
MPOTrPaAaMMHOTO TMPOAYKTa, TO ITO OOCTOSITENILCTBO HE BMEHSJIOCH €My B BHUHY.
Mexnay Tem u cam (akT MoauduKanuu HE JOKa3aH MCTIIOM, 3aKIIOYUI CY]
aneuIsIMMOHHON MHCTaHIuu (moctaHoBieHue oT 15.06.2009 nmo memy No A31-
4968/2008).

OmHaKo CTOUT OTMETHUTh, YTO B UMCIIE MIPOUYETO BTOpas Cy/ieOHasi HHCTAHIIUS
yKa3ajla Ha HOBBIE OOCTOATENbCTBA, BBITEKAIOIIME W3 3KCHEPTHOIO 3aKIHOYEHUS,
OPEACTAaBICHHOIO OTBETYMKOM HMMEHHO B 3Ty HMHCTaHUuuioo. [IpuuuHsl,
MPENsSTCTBOBABIINE OTBETUMKY MPEICTaBUTh HA3BAHHOE 3aKJIIOYEHUE B IEPBYIO
CyneOHyI0  WHCTaHIMI0, ObUIM  TPU3HAHBI  ANEIUISIMOHHBIM  CYIOM
yBaxuTenbHbIMU. HOBOE 3akitoueHue skcrnepra ObUIO MPOBEACHO B PaMKax TOTO
K€ YrOJIOBHOTO Jiela M OHO HE YCTaHOBWIO (pakTa MOAM(PUKALHMH CIIOPHOIO
IPOrpaMMHOTO 0OecTIeueHHUsI.

[Ipu paspemennn apyroro nena (Ne A31-896/2008) cyn mepBoil MHCTAHIIMU
HE NPUHSJI BO BHHMAaHUE NPEACTaBICHHbICE B MaTepuabl Jejia JOKYMEHTHl U
cAenang MpeXJACBPEeMEHHBIM BBIBOJ O TOM, 4YTO 3asBUTENEM IO Jely 00
OCIApYBAHUK MPABOBOTO aKTa HE MPOMYIIEH CPOK JUIsl OJIayu B CY[ 3asiBICHMUS,
npexycMoTpeHHbIN yacTbio 4 ctathu 198 AIIK PO.

B pe3ynbTaTe NOCTAaHOBJIEHUEM OKPYXKHOIO CyJa pPENIEHUE cyAa NEpBOM
MHCTAaHUMU OBLJIO OTMEHEHO, a [IeJ0 HalpaBJIE€HO HAa HOBOE PACCMOTPEHUE.
VYuuThiBasg, 4T0 ¢ MOMEHTA MPUHATHS OCHAPUBAEMOrO IMPABOBOr0 aKTa MPOIILIO
O6onee 10-Tu J5eT, KacCalMOHHBIA CyJI PEKOMEHJOBajl CyAy MpU HOBOM

pPaCcCMOTPCHUMN JiCJIa OLUCHUTL BOIIPOC O IMPOITYCKEC CpOKa Ha IIoJady 3asiBJICHUA C



yueroM onpeneneHus Koncrutynumonnoro Cyna Poccuiickoit denepaiiuvi OT
18.11.2004 Ne 367-O o0 HEOOXOAUMOCTH OOECIeueHUs] CTaOWIBHOCTH |

OMPEIeICHHOCTH Iy OJINYHBIX MPABOOTHOIIECHUH.

II. CynebGHble axThl, MEPECMOTPEHHbIE IO MOTHBAM HENPABUIBLHOTO
MPUMEHEHUS MO0 HEMPUMEHEHUSI HOPM MaTE€pUaIbHOrO MpaBa.

* Cratba 312 'K P®D B kadectBe 00IIero mpaBujia yCTaHABJIMBAET, YTO
JOJDKHUK  BIOpaBe MOTpeOOBaTh  JIOKA3aTeNIbCTB TOTO, YTO  HCIOJHEHHE
MIPUHUMAETCS CAMUM KPEAUTOPOM WM YIPABOMOYEHHBIM UM Ha 3TO JIMIIOM, U
HECET PUCK MOCEACTBUN HEMPEAbIBICHUS TAKOTO TPEOOBaHUSI.

[Ipy sroM  ucnoiaHeHue  oO0sA3aTeNbCTBA  HEHAJIEXKAIIEMY  JIMILY
NPUPABHUBAETCS K HEHCIIOJHEHUIO 00s3aTeNbCTBA M BJICYET COOTBETCTBYIOIIWE
MIPaBOBBIE MOCIEACTBUS.

[Ipesuanym Beiciiero ApoOutpaxnoro Cyaa Poccuiickoit ®epaeparuu 1o
OJIHOMY U3 JeJl TpsMO TMpu3Hai, 4to B cuiay crateu 312 'K PD Opems
J0Ka3bIBaHUA (paKTa MOJydeHUs TOBapa OTBETYMKOM JIEKUT HA HCTIIE, MTOCKOJIbKY
UM TIPEIbSBICHO TPeOOBAaHUE O B3BICKAHUU 33J0JKEHHOCTH (TIOCTAHOBIIEHHE OT
30.01.2001 Ne 4106/00).

B Tekymem roay B npaktuke Broporo apOUTpaxHOro aneuisiiMOHHOIO Cy1a
SCHO TIPOCJIEKMBAETCS YKIOH K (opMalbHOMY TMOAXOAY IO BOIpocy o0
UCIIOJIHEHUHM 00sA3aTeNlbcTBA [0 [OCTaBKE TOBapa M BBINOJHEHUIO pPadoT
ynopaBoMoyeHHOMY July (mocrtaHoBiieHus oT 12.02.2009 no nemy Ne A29-
3386/2008, ot 07.05.2009 o gemy Ne A31-5076/2008, ot 27.08.2009 no nemy Ne
A28-2045/2009, ot 07.10.2009 no nemy Ne A29-1580/2009, ot 14.10.2009 no
nery Ne A28-7510/2009).

Tak, NpPUMEHUTEIBLHO K IIOCTaBKE TOBapa »JTOT NOAXOA CBOAUTCA K
CIIEIyIOLIEMY.

Cratbu 486 u 516 'K P® 00s3bIBatOT MOKYyINaTENs OIUIATUTH MOJYYEHHBINA OT

npojaBiia (MOCTaBIUKa) TOBAp.



Takum 00pa3oM, OCHOBHBIM OOCTOSATEIHCTBOM, BXOJALIUM B IpPEAMET
JIOKa3bIBaHUA TIO0 CIOpaM TakKoro poja, sBiseTcs (akT mnepemaaun ToBapa
OTBETYHKY.

B cootBerctBum co cratbeit 312 'K P® pomkHUK Mpu HCHOJHEHUH
oOs3aTeNnbcTBa BIpaBe NOTPEOOBATh JOKA3aTENbCTBA TOrO, YTO HCIIOJHEHHE
MPUHUMAETCS CaMUM KPEIUTOPOM WM YIPABOMOYEHHBIM MM Ha 3TO JIMLOM H
HECET PUCK MOCTEACTBUN HEMPEAbIBICHUS TAKOTO TPEOOBaAHUSI.

Cornacno cratee 9 denepasibHOro 3akoHa «O OYyXTaNTEPCKOM YYETe» BCE
XO3SIICTBEHHbIE OMepaluy, MPOBOAUMBIE OpraHU3anueil, JOHKHBI 0QOPMIISTHCS
ONpaBAATEIbHBIMU  JOKYMEHTAMH, CIY)KAallUMH  TMEPBUYHBIMU  YUYETHBIMHU
JOKYMEHTaMH, B COOTBETCTBHH C KOTOPBIMU BEJIETCSA OyXTalITepCKHUM yUeT.

K TakuM AOKymMeHTaM OTHOCSITCA HakjIaJHble, aKThl IpUEMa-Iepe/layHu,
JNOBEPEHHOCTHU Ha NOJIyYEHUE TOBAPHO-MaTE€pPUAIbHBIX LEHHOCTEN
YIOJHOMOYEHHBIMU JIMLIAMH. [lepBUYHBIM YYETHBIA JOKYMEHT JOJIKEH OBITh
COCTaBJIEH B MOMEHT COBEpPIICHUS OINEpalNH, a €CIU 3TO HE MPEACTaBISAETCS
BO3MOKHBIM - HETIOCPEJACTBEHHO MOCIIE €€ OKOHYAHUS.

[lepBuyHbIE y4YETHBIE JIOKYMEHThl IPUHUMAKOTCS K YYETy, €CIH OHH
cocTaBlieHbl TI0 (popme, coaepskaieiics B amp0oMax yHUGPUIIMPOBAHHBIX (HOpM
IIEPBUYHON YYETHOM NOKYMEHTAllMH, YTBEPKIAEHHBIX I ockomcTaTom Poccuiickon
@denepanuu MO0 TPaBOBBIMU akTaMu MuHuctepcTBa (puHancoB Poccuiickoit
®enepauuu (CCCP), a nokymeHThl, (hopMa KOTOPBIX HE MPEAYCMOTPEHA B ITUX
anbOoMax, JOJDKHBI — COJEP)KAaTh  CIENyIOLUEe 00s3aTelIbHble  PEKBU3UTHI:
HAaMMEHOBaHUE JOKYMEHTa; [JaTy COCTAaBJIEHUA JOKYMEHTAa; HAaUMEHOBAHUE
OpraHu3aluyd, OT HWMEHM KOTOPOM COCTAaBJEH JOKYMEHT; COJEpKaHHE
XO3SIICTBEHHOU OIEPALMN; U3MEPUTEIN XO35IMCTBEHHON ONEpallii B HATYPAIbHOM
U JICHE)KHOM BBIPAKEHUU;, HAaUMEHOBAHUE HOJKHOCTEW JIMI], OTBETCTBEHHBIX 3a
COBEPILIEHNE XO34CTBEHHOW ONepalyy U NPaBUIBHOCTh €€ OPOPMIIEHUS; TNUHbIE

IMOAIMNCHU YKA3aHHBIX JIWII.



[lepedeHs ML, UMEIOIIKUX TPABO MOANUCH IEPBUYHBIX YUYETHBIX IOKYMEHTOB,
YTBEPKIAET PYKOBOAUTEIb OpPraHU3allMd [0 COIJIACOBAHUIO C TIJIaBHBIM
OyXraiaTepoM.

JIOKyMEHTBI, KOTOPHIMH O(OPMIISIOTCS  XO3SIIICTBEHHBIE  ONEpAldd  C
JEHE)KHBIMU CPEJICTBAMM, MOJANMMUCHIBAIOTCS PYKOBOAMUTENIEM OpraHu3alud |
IJIaBHBIM OyXTaJIT€pOM WM YIOJHOMOUYEHHBIMHU Ha TO JIUIAMHU.

Takum 00pa3oM, MO MHEHHUIO BTOPOW CyAeOHONM WHCTaHIMU, TOBApPHBIC
HaKJIaJHbIe, MIPEACTABIIIEMbIE UCTIIOM B MOATBEpPKIAeHUE (haKTa MOCTABKU TOBapa
OTBETYMKY, [JOJDKHbI B IIOJIHOM MeEpE COOTBETCTBOBATH 3THM CTPOTHM
TpeOOBaHMAM K (hOpPME U COJEPIKAHUIO.

IMeHHO Takoe paccyX JeHHE ObUIO IMOJOXKEHO B OCHOBY OTMEHBI BTopbhiM
apOUTpaXHBIA  aNeUIALMOHHBIM  CyJIOM  pemeHus ApOuTpaxHOro  cya
Koctpomckoit obnactu ot 02.03.2009 no geny Ne A31-5076/2008 (moctanoBiIeHUE
ot 07.05.2009).

Mexy TeM B IOPUANYECKOU JINTEPATYPE MBI HAXOAHMM CIEAYIOLIEE MHEHHUE:
«...cdepa peryJMpoBaHus YIIOMSHYTBIX IPABOBbIX AKTOB HE BIIOJHE COBIAJAET CO
chepoit Tpa)xJAaHCKO-IIPABOBOTO PEryJMpPOBaHUsA, MO0 OTHOCHUTCA CKOpee K
OyXTanTepcKoMy y4deTy W MOpsSAKy OGOpMIICHUS BHYTPEHHEH JOKYMEHTAIUH
IJIaBHBIM 00pa3oM Ui (QMCKAIBHBIX M MHBIX MyOIMYHBIX LENEH» .

K ckazanHoMy MokHO n00aBuTh, uTo0 'K P® He comepkuT momoOHBIX
CTpOrux TpeOoBaHUN K OQOPMIEHUIO COOTBETCTBYIOLUIUX JOKYMEHTOB H
KOHLIEHTPUPYETCS Ha JPYTrdX MOMEHTaX, KOTOpPbIE OTHOCSTCS K KaTeropuu
CYIIECTBEHHBIX [UJII TOW WM HMHOW TPaKJAHCKO-TIPABOBOM KBadU(UKAIIMH
IIPAaBOOTHOLLICHUH.

MoskHO cHOBa cornacutbes ¢ Capbamem C.B., KOTOpBIif nHIIeT, 4T0 B CaMOM
IIMPOKOM CMBICJIE yIPAaBOMOYMBAHUE KPEAUTOPOM TPETHETO JIMIA HA MPUHATHE
WCITOJIHEHHSI 110 CYIIECTBY OCHOBBIBAETCS Ha BoJie KpeauTopa. OObEKTUBUPYSICH
BOBHE, BOJISI KpeauTopa BbIpakaeTcsi B GopMme BoJieusbsiBieHus. [loaTomy cymabl

IPY PACCMOTPEHUH CIIOpa 00 UCIIOTHEHUH 00s3aTeNbCTBa HE CAMOMY KpEIUTOpY,

! Capbam C.B. McnonHeHre JOroBOpHOTro obssaTenbctsa. — M.: Craryt, 2005. C. 221



a TPEThEMY JIMILY, BEPHO YKa3bIBAIOT HA TO, YTO JOJDKHUKY CJIENYyEeT IPEICTaBUTh
JI0Ka3aTeNIbCTBA, MMOATBEPKIAI0IINE HAJTMUME Ha 3TO BOJIM KpeauTopa (fajiee uaeT
CChUIKa Ha mocraHoBieHue PenepanbHoro apoOutpaxsHoro cyna Cesepo-
Kaskaskoro okpyra ot 20.01.2003 Ne ©08-4970/2002)>.

Takum 00pa3oM, MOKHO MOJBITOXUTH, YTO, HAMPUMEP, B OTHOLIEHUU
MIOCTaBKM TOBapa, TIJABHOE, YTOObl JOKYMEHTBI, KOTOPBIMU O(QOPMIIEHO
UCIIOJIHEHHE 00513aTeNNbCTBA, MMO3BOJISUIA YCTAHOBUTD, KTO ITOCTABIISAT TOBAp, KAKOU
KOHKPETHO TOBap ObUI MOCTaBJIEH (10 HAMMEHOBAHHUIO U KOJIMYECTBY), KOr/1a Obu1a
OCYLIECTBJIEHA IOCTABKA, KTO 3HAYMTCS B KadyeCTBE NOKyHaTess (IOIydaTelis)
TOBapa, KTO MPUHUMAJ TOBAp y MOCTaBLIMKAa OT UMEHM MoKynatens (hamMuiaus u
WHULMAJIbl) U HA OCHOBAHWU KAKOI'O MOJHOMOYHS, KOTOPOE MOXKET CIIEIOBATh U3
JOBEPEHHOCTH, CIEUUATBHOIO YKa3aHUs MOKYIATENs, €ro MOBEAEHUS 0 U MOCIe
MOCTaBKH, JOJKHOCTH HEMOCPEACTBEHHOTO IMOJydaTells TOoBapa, CIIOKHUBIIECHCS
MEXK]Ty CTOPOHAMH MPAKTUKH JIMOO 0OCTAaHOBKH (B TOM YKCJIE MECTA OTTPY3KH).

[Tpu 3TOM HMMEHHO OTBETYMK JOJDKEH JO0Ka3aTb CyJly U MMEHHO B IEpBOU
Cyae0HOM MHCTAHIMU®, YTO KOHKPETHBIE JIMIIA, TIOJYYUBLIAE TOBAP OT €r0 MMEHH
Y TOMMEHOBAaHHBIE B COOTBETCTBYIOIINX JOKYMEHTaX B KaUYeCTBE €ro pabOTHHUKOB,
B JICHCTBUTENBHOCTU HE SBJISUIMCH TAaKOBBIMH JIMOO MHBIM 00pa3oM OCHOPHUTH
JOKYMEHTBl O TIOCTaBKE (3asfBUTh O (anbcu(UKanuy, XO0JaTaliCTBOBATH O

Ha3HAYEHUH SKCIEPTU3HI U T.IL").

* Eme ogHa TeHAeHIUs B MPAKTHKE BBIIIECTOSIIMX CYIEOHBIX MHCTAHLIMMA
CBSI3aHAa C JejdaMH OO0 OKa3aHWW BO3ME3AHBIX YCIYr, KOHKPETHO, C OoJjee
TpeOOBATENbHBIM MOXOAOM K JOKa3bIBaHUIO (PaKkTa COBEPIICHHS HUCTIOJHUTEIEM B
JOCTaTOYHOM CTEMEHU ONpEIEICHHBbIX JACHCTBUH, M BbI3BaHA OYKBaJIbHBIM

cMbIciIoM Tonoxkenuit cratbn 779 'K P®, cormacHoO KOTOpPOMY HCIOJIHUTEIb

2 To xe. C. 207.

’ B GONBUIIMHCTBE CJIy4aeB OTBETYMK H3OMpAET MACCHBHYIO (OPMy 3allMThl JO TeX II0p, MOKa JIENo
paccMaTpuBaeTCs 10 NMEepBON MHCTAHIMHM, HE IMPEACTaBIssl B Cy/A Ja)Ke OT3bIBA, a, ITOJYYHWB KOIMHUIO PEIICHUS O
B3BICKAHUM C HETO COOTBETCTBYIOLICH IEHE)KHOW CyMMBI, 00KaJlyeT 3TOT CyINeOHBIH aKT, yKa3blBas Ha MOPOKH B
odopMIIEHHHN TOKYMEHTOB, CBHJIETEIBCTBYIOLIMX O IOCTAaBKE TOBApA.

* Mocranosnenus PenepanbHOro apOUTPaKHOro cyxa Bomro-Bsrckoro okpyra or 15.12.2008 mo memy Ne A79-
1657/2008 n ot 01.09.2009 no nemy Ne A43-33532/2008.



MOXXET CUYMTAThCS HAJJIEKAIEe WCIOJHUBIIUM CBOM 0053aTE€NbCTBA TOJBKO TPH
COBEPILICHNUN YKa3aHHBIX B JIOTOBOpE JEHCTBUN (OCYIIIECTBICHUU NESITEILHOCTH).
B cBoto ouepeny cratbs 781 'K PD o00s3piBaeT 3aka3uuka OIUIATUTH JIMIIb
(haKTHYeCKN OKa3aHHBIE YCITYTH.

B pamkax gema Ne A31-4774/2008 ycTaHOBIEHO, YTO MEXIy OOIIECTBOM
(3aKka3uyuKoM) W IpeAnpUHUMAaTEIeM (MCIOTHUTENEM) ObLT 3aKIIIOUEH JIOTOBOpP Ha
OKa3aHME KOHCYJbTAllMOHHO-TIPABOBBIX YCIYr, IO YCJOBHUSIM  KOTOPOIO
UCIIOJIHUTEIh  00s3aJics  OKa3aTh 3aKa3uuKy B TEYEHUE [JBYX MECAIIEB
KOHCYJIbTATUBHBIC YCIIYTH: TPOBEICHNE (PMHAHCOBOTO aHAIIN3a; OKA3aHUE TIOMOIIIH
B OlIEHKE OM3HEeca, MOHUTOPUHIOBBIX YCIyrax, B MOJ00pe MapTHEPOB MO OM3HECY,
MHBECTOPOB; OCYLIECTBICHUE IOPUANYECKOTO COMPOBOXKICHUS CIIEJOK 3aKa3uuKa,
KOHCYJIbTHPOBAHUE 3aKa34YHKa 10 BOIMPOCAM HECOCTOSITEIbHOCTH (0aHKPOTCTBA), a
3aKa34yuK 0053aJICs BBIILJIAYMBATH MCIOJHUTEIIO €KEMECAYHOE BO3HArPAXKIEHUE,
KOTOpOE€ JOJDKHO OBITh YIUIAYEHO B IOJHOM OOBEME MOCIE HCTEYEHHUS CpOKa
JIOTOBOpA Y MOANKUCAHMS aKTa IpHeMa-cliayu.

B akTe mpuemKH-cauu BBITIOTHEHHBIX PadOT, MOAMUCAHHOTO CTOPOHAMHU, B
oOmiet (hopMe OTMEYEHO O BBITIOJIHEHWH HCTIIOM pabOT B MOJTHOM o0beme 0e3
OPETEH3UIl CO CTOPOHBI 3aKa3uWKa, a TAaKXKE YyKa3aHa JaTa [0 HaCTYIUICHHUS
KOTOpPOM OyJeT mpou3BeAeHa oriaTa padoT.

HeomnnaTta OTBETUYMKOM OKa3aHHBIX YCIYyr SBWJIach OCHOBAaHHEM JUIs
oOpalleHust UCTIa B apOUTPaKHBIN CYJl C HACTOSAIIUM HCKOM.

Cyn nepBOi MHCTAHIIMM yI0BJIETBOPUI UCKOBBIE TPEOOBAHMSI.

Btopoit apOuTpakHbIli aneJUIALMOHHBIA CyJ OTMEHWJ COCTOSBIIEECS
peleHre, yka3zaB, 4YTO B akKT€ MPHUEMKHU-CIAuYMd BBIMOJHEHHBIX paboOT He
COJICPKUTCSI CBEJAEHUNW O KOHKPETHBIX JCHCTBUSX COBEPLICHHBIX MCTIIOM BO
UCIIOJIHEHHE  00s3aTeNbcTB MO goroBopy. Kakux-nmubo  /10Ka3aTenbCTB,
MOATBEPKIAIOIIUX PEaJTbHOE BBINOJIHEHUE PadOT M YCIYr, HCIOJHUTEIEM HE

npeacTaBiieHo (moctanoBieHue ot 31.03.2009).



OxkpyxHoit cyn (moctanosienue ot 10.06.2009) u koyterus cyneut Briciiero
Apburpaxunoro Cyna Poccuiickoit @enepanuu (onpeaenenue ot 07.08.2009 Ne
BAC-9587) npuzHanu BbIBO/bI BTOPOM Cy1€0HOI MHCTAHIIMU PABUIbHBIMHU.

[TocranoBnennem ot 10.04.2009 mo nmemy Ne A31-4312/2008 Bropoit
apOUTpaXHBIN aNEJUIIUOHHBIA CyJ] IEPECMOTPEN pelieHne ApOUTPaKHOTO cyAa

KoctpoMmckoit 001acTu 1o TeM *e MOTHUBaM.

* CornacHo nyHKTY | ctatbu 23 @enepaibHOTO 3ak0Ha «O TOCYIapCTBEHHBIX
U MYHULUIAIBHBIX YHUTAPHBIX NPEANPUATUAX» KPYIMHOW SBISIETCS CAEJIKA WIH
HECKOJIbKO  B3aMMOCBSI3aHHBIX  CJIEJIOK, CBSI3aHHBIX C  [PUOOpETEHUEM,
OTUY)KJICHHUEM WM BO3MOXKHOCTBIO OTUYXIECHHUS YHUTApHBIM MPEANPUITHEM
OpsIMO WJIM KOCBEHHO MMYIIECTBA, CTOMMOCTh KOTOPOTO cocTamiser Ooisee 10
MPOLIEHTOB YCTaBHOTO ()OHAA YHUTAPHOrO Mpeanpustuss win Oonee yem B 50
THICSIY pa3 MPEBBIIIAECT YCTAHOBIEHHBIN (enepaabHbIM 3aKOHOM MHHUMAJIbHBIN
pa3Mmep OIuIaThl Tpya.

B cuny nynkra 3 yka3aHHON CTaTbu pEIIEHHE O COBEPUICHUU KPYMHOU
CIENKW TMPUHUMAETCS C COrjacusi COOCTBEHHHMKAa HMYIIECTBA YHUTAPHOTO
OpEeIIpUITHUS.

Paspemas nenma Ne A31-5275/2008 u Ne A31-5276/2008, cyn nepBoi
MHCTAHIIMM CO CCBUIKOM Ha TO, YTO JOrOBOP 3aKIIOYEH B paMKax OOBIYHOMN
XO35IUCTBEHHON  JIEATENBHOCTH  MYHHMIIMIAIBHOIO  MPEINPUSATUS — OTKa3ajcs
MIPU3HATH €r0 HEJIEUCTBUTEIBHBIM, HE CMOTPSl HA HECOOTBETCTBHE OCIApUBAEMOT0
J0roBOpa TpeOOBaHUSM 3aKOHA O COBEPLICHUM YHUTAPHBIM MPEANPUSTHEM
KpynHbIX caenok (pewenus ot 12.03.2009 u ot 02.04.2009).

Bropas cyneOHas wuHCTaHIUMS HE CoIJlacMiach C BBIBOJIOM cyAa 00
OTCYTCTBUM OCHOBAHHWM /Jii NPUMEHEHHs B MOAOOHOW CHUTyallMM cTaTbu 23
®enepanbHoro 3akoHa «O rocyJapCTBEHHBIX M MYHHUIMNAIBbHBIX YHUTAPHBIX
NPEANPUATHAX», TOCKOJIBKY M3 CMbICIA Ha3BAHHOM HOPMBI CIEAYET, YTO PEXUM
COBEPILIEHUS YHUTAPHBIM MPEANPUATHEM KPYMHBIX CIAEIOK PachpoCTpaHseTcsl Ha

MOObIE CHENKU, OTBEeYawlluue (GopMalibHbIM KpPUTEPHUSM, YCTAHOBJIEHHBIM B



nyHKTe | yka3aHHOU CTaThH, 1a)ke, €CJIM CIEIKH COBEPIIICHBI B MTPOIIECCe OOBIYHOM
XO3SMCTBEHHON JIEATEIbHOCTH, MO0 O5TO IPOJMKTOBAHO BOJICH 3aKOHOJATENs
YCUJIUTh KOHTPOJIbHBIE MOJTHOMOUYHMSI COOCTBEHHHUKA 32 JACSITEIbHOCTHIO YHUTAPHBIX
NpeAnpUSATANA. 3aKOH HE COJEPKUT YCIOBUSI O TOM, YTO K KPYIIHBIM HE OTHOCSITCS
CHCJIKH, COBEpIIaeMble B paMKaxX OOBIYHOW XO3SMCTBEHHOW JI€SITEIIBHOCTH
YHUTAPHOTO MPEINPUATHS, TTOITOMY B IEISAX OTHECEHHUs CHCJIKH K KPYIHOH IO
CMBICITy CTaTb 23 3aKOHa HE MMEET 3HAYEHUs, COBEpLICHA JU OHAa B MPOLECCE
OOBIYHON XO3SIMCTBEHHOM JIEeATEeNIbHOCTH JIMOO HET (mocTaHoBiieHHs Broporo
apOuTpakHOTro aneysauoHHoro cyaa ot 27.05.2009 u ot 04.06.2009).

CyneOHo-apOuTpakHasi TMpakKTHKa B OCHOBHOM TakKKe HCXOJHWT W3
HEBO3MOXHOCTU MPOTUBOMOCTABJIEHUS JIOBOJY O HAPYIICHUU NPHU 3aKIHOYECHUU
CHEJIKH TIPABWJI O KPYITHBIX CIETTKaX YHUTAPHBIX MPEANPUATAN CCHUIKU Ha (PakT ee
COBEpIIEHUA B paMKaxX OOBIYHOW XO3AWCTBEHHOW IEATEIBHOCTH MPEANPUSTHS
(onpenenenust Beiciiero ApOutpaxnoro Cypaa Poccuiickoit ®depeparuu  oT
28.11.2007 Ne 15365/07, ot 31.08.2007 Ne 10466/07, ot 06.04.2007 Ne 3974/07,
noctranoyeHue denepanbHoro apouTpaxHoro cyaa Ceepo-3anagHoro okpyra ot
14.11.2007 mo memy Ne A42-1590/2007 u ot 12.07.2004 mo nmemy Ne AS56-
45100/03, mnocranoBnenue DdenepanbHOro apOUTPaX]KHOTO CyAa YPaIbCKOTO
okpyra ot 06.08.2008 Ne ®09-5500/08-C4 no neny Ne A34-7996/2007).

OmHako BCTpPEYAIOTCS W JIpyrue CyAcOHbIE aKThl, COJAEpXKAIINe BBIBOI,
AQHAJIOTUYHBIN CIEIaHHOMY CYJIOM TMEpPBOM WHCTAHIIMU B MPUBEICHHOM IMPUMEPE
(noctanoBieHue denepanbHOTO ApOUTPAKHOTO Cyna YpaabCKOro OKpyra oOT
13.03.2008 Ne ©09-1448/08-C5 mo gemy Ne A50-12171/2007-1'26, mocTaHOBICHUE
denepanbpHOro apouTpakHoro cyna Cesepo-3anagHoro okpyra ot 21.09.2007 o
nemy Ne  A26-208/2007, mocraHoBieHne TpwHAANATOTO  apOUTPAXKHOTO
aneusiguoHHoro cyga ot 20.06.2007 mo ToMmy K€ Jelly, IOCTaHOBJICHHE

Cemuaauaroro apoutpaxknoro amnessiiuoHHoro cyga ot 03.06.2008 Ne 17AITl-

3273/08-'K no nexy Ne A50-199/2008).



* B mepBom moayrogum 2009 roma pemeHue ApOHTpakHOrO cCyjaa
Kocrpomckoit o6mactu ot 10.07.2008 no nemy Ne A31-333/2008, octaBieHHoe 0e3
M3MEHEHUs] TTOCTAaHOBJIEHHEM BTOporo apOMTpakHOrO amneuIsiiuOHHOIO CyJia OT
24.09.2008 wu moctaHoBieHueMm @DeaepanbHOTO apOUTpakHOrOo cyma Bomro-
Bsrckoro okpyra ot 01.12.2008, siBHJIOCh €TUHCTBEHHBIM CPEIM CYJICOHBIX aKTOB
CyJia pellleHreM, KOTOpoe ObLIO OTMEHEHO B Haj3opHOM nopsiake ([ToctanoBienue
Briciiero Apo6utpaxuoro Cyna Poccuiickoit @enepannu ot 09.06.2009 Ne
525/09).

[Ipu sTom BbICHIast cyaeOHas WHCTaHIMS copMyIHpoBana CIEIYIONTYIO
OPaBOBYIO IMO3MIMIO JJISI CJIy4YaeB, KOIJa DSHEprocHa0karomas OpraHu3alus
MOCTABJISIIA DJIEKTPUUYECKYIO (JIMOO TETUTOBYIO YHEPTHIO) B PsI/I KUJIBIX JIOMOB, KOTOPBIC B
nepuoJ MTOCTaBKM OSHEPTHM HAXOAWIIMCh B  YIPABJICHUMW  CIICOHUATIU3UP OBaHHOM
yIpaBJsiionieil OpraHu3amum; J0roBop Ha MOCTABKY JHEPIHMH He 3aKJII0YAJICH HH C
ynpaBsiionieid opraHu3anueil, HU ¢ KUJIbIAMH; NPUOOPHI y4eTa YHEPrHH, B TOM
quciie 0011eI0OMOBBI€E, 0TCYTCTBOBAJIH.

Hcnonuurens KOMMYHaIbHBIX YCIYT (TOBapUIIECTBO COOCTBEHHUKOB KHUJIbS,
KWIHIHO-CTPOUTENbHBIA WM HWHOW CHEIUATU3UPOBAHHBIA MOTPEOUTETHCKUI
KOOMepaTuB JUOO YINpaBisiollas oOpraHu3alus) NPHOOpPeTaeT KOMMYHabHBIH
pecypc y pecypcocHabKarolie OpraHu3alyyd HE B LENSIX MEepenpoaaku, a Uit
MPEIOCTABICHUS TPaK/IaHaM — MOTPEOUTENSIM KOMMYHAJIBHOU YCIYTH, B CBSI3U C
yeM  ero  oOs3aTenbcTBa  MEpel  OpraHu3alusMH,  HEMOCPEICTBEHHO
OKa3bIBAIOIIUMH YCIYTH (BBITOJTHSIOMMMU paOOThl), HE MOTYT OBITh OOJIBIINMU,
YeM B Ciyyae 3aKJIIOUYeHUsI STUMHM OpraHU3alUsIMH MPSIMBIX JOTOBOPOB C
KUJIbIIAMH, B CBSI3U C YE€M IMPU peaIu3allu yCIYyr IO PEryJIUpPyEeMbIM I€HaM
(Tapudam), HarpuMep yCIyT MO SHEProCHAOKEHUIO, UCTIONHUTENIb KOMMYHATbHBIX
yCIIyT OIUIaYMBAET TaKWE€ YCIYTrH, MpeJHa3HaYeHHbIE >XKWIbllaM, MO Tapudam,
YTBEPIKJIEHHBIM JIJIsl HACEJICHHUS, a HE JIJISl FOPUIUYECKUX JIMII.

Kpome Toro, B ab3ame BropoM mnyHktra 15 IlpaBun mnpemoctaBieHus
KOMMYHaQJIbHBIX  yCIyI  TpaxkJaHaMm,  yTBepxkAeHHbIX  [locTaHoBieHHEM

[IpaButensctBa Poccuiickoii ®enepaumu ot 23.05.2006 Ne 307 (manee —



[IpaBuna), umeercs mNpsMOe yKazaHUE Ha MNPUOOpETEHHE HUCHOIHUTEIEM
KOMMYHQJIBHBIX  yCIYT B JMUE  yOPaBIAIOIIEH  OpraHu3zaluu  y
pecypcocHabOkaromed OopraHu3alud ropsiieil BOABI W TEIJIOBOM HHEPTUM IO
tapudaM, yCTAaHOBIICHHBIM JIJIS TPAXK/IaH.

B wactm omnpeneneHus KONMYECTBA IOCTaBJIEHHOIO  JHEpropecypca
[Ipesunuym Bricero Apourpaxnoro Cyna Poccuiickoit @enepanny BbICKa3aics
B MI0JIb3y HOPMATUBOB MOTPEOICHUS KOMMYHAJIbHBIX YCIYT.

CtouT yyuThIBaTh, YTO BOIIPOC O METOE OMNpeaesieHruss 00beMa U CTOUMOCTH
TEIUIOBOM »HEPruM, NPUOOPETEHHOW HCIOJIHUTEIEM KOMMYHAJIBHBIX YCIYT Yy
HHEeprocHadkarolell opranu3anuu 0e3 OTAENbHOr0 MHUCbMEHHOI'O J0roBOpa U B
OTCYTCTBHE NMPUOOPOB ydeTa M MOTpeOIeHHOW rpaxkaaHaMu 10 IloctaHoBieHus
[Ipesunguyma Breicmiero ApOutpaknoro Cynma Poccuiickoit ®enepanuu  OT
09.06.2009 Ne 525/09 octaBajicsi AMCKYCCUOHHBIM B Cy1€0HOM IPAKTHUKE.

[Tomumo mpoyero 00 AaKTYaJlbHOCTH M CJIOXHOCTH pPacCMaTpUBAEMOU
npo0sieMbl TOBOPUT TOT (DAKT, YTO 3TOT BOMPOC ObUI BHIHECEH Ha OOCYXKICHHE
COBMECTHOTO 3acenanuss HayuHo-koHCynbTaTuBHBIX COBeTOB Npu PenepanbHOM
apoutpaxkaom cyzae Bonro-Bstckoro okpyra m ®enepanbHOro apOUTpPa)KHOTO
cyna IloBomkckoro okpyra. Beipaborannbie pexomenganuu CoBeTOB OT
25.03.2009 coOTBETCTBOBaNIM IMO3ULMH, BBIPAXKEHHOW B  IIOCTAaHOBJICHUU
[Ipesunguyma Breicmiero ApOutpaknoro Cynma Poccuiickoit ®enepanuu  OT
09.06.2009 Ne 525/09, ogHako COCTOSINCH OHU 3HAYUTEIBHO IT03)KE BBIHECCHMS
CyJlaMH COOTBETCTBYIOIINX CyA€OHBIX aKTOB.

B T0 xe Bpems ocTaercs OTKPBITBIM BOIIPOC, NPUMEHHMA JHU
chopmynupoBaHHas B noctaHoBieHUU Ne 525/09 mpaBoBasi MO3UIMS K CIIydasM,
KOrJla B OTCYTCTBMM MpPHOOPOB yueTa MEXKIY HCIOJHUTENIEM KOMMYHAaJIbHBIX
yCIyr W DHEprocHalaromield opraHu3anueldl MMEEeTcs JI0rOBOp, B KOTOPOM
CTOpPOHBI COIrJIacOBAJIM MHBIE MO cpaBHEHUIO ¢ [IpaBuiamu croco® omnpeaeneHus
KOJIMYECTBA IIOCTABJICHHOM OJHEPIMM M €€ CTOMMOCTh. IIpm 3TOM wuHTEpec
MIPEACTABIAECT CUTyalMsl, IPU KOTOPOM JOTOBOP 3aKIIOYEH IOCJE BCTYIUIEHUS B

CHJ1y Ha3BaHHBIX HpaBI/IJ'I.



Nmeromascs B HacTosllee BpeMsl MpaKkTHKa JAeT OTPUIIATENbHBIA OTBET Ha
»ToT BoOmpoc (mocranoBineHue @DenepanbHOro apOuTpakHoro cyna Bomro-
Bsarckoro okpyra ot 20.08.2009 mo nmemy Ne A29-9117/2008, ompenenenus
Bricuiero Apourpaxnoro Cyna Poccuiickoit @enepanuu ot 15.04.2009 Ne BAC-
3721/09, ot 28.04.2009 Ne BAC-4683/09 u ot 03.08.2009 Ne BAC-9077/09), uto
MOXXET OBITh OOBSACHEHO MpaBUJIaMU O CBOOOJE JOTOBOPOB M IMOTEHUHUAIBHOM
BO3MOXHOCTBIO i1l 3aMHTEPECOBAHHOM CTOPOHBI IMOCTaBUTh BOMPOC 00
U3MEHEHUM KOHKPETHBIX YCJIOBUM  JIOTOBOpa, KOTOPOM  MOCHENHssl He
BOCII0JIb30BAJIACh.

Mexnay TeM OyKBajdbHOE MPOYTCHHE YKa3aHHOM MO3UIMU BBICIICH CyleOHON
WHCTAaHUMU  TO3BOJSET  chenarb  BbIBOA 00 €€  HMMIIEpaTUBHOCTH,
CBUJETENBCTBYIOIIEH O HHMYTOXHOCTH COOTBETCTBYIOIIMX YCJIOBUH JIOIrOBOPOB,
OTJIMYAIOUIUXCS [0 BOMpocaM 00 00beMe U IIEHE dHepropecypca OT MOJOKEHHM

IIpaBuiL.

e CormacHo nyHkrty | craten 956 'K P® crtpaxoBarenb BIpaBe 3aMEHUTH
BBITOIONIPUOOpETaTeNsl, HA3BAaHHOIO B JIOTOBOPE CTPAaXOBaHHUS, APYTUM JIUIIOM,
NUCbMEHHO YBEJIOMHUB 00 3TOM CTPaXOBLIUKA.

Hopma gactu 2 craten 956 I'K P® cyxkaer npaBa cTpaxoBaTens Ha 3aMEHY,
HE JIOMyCKas €€ TIOCIIe COBEPIICHUS BBITOJONpPHOOpETaTEIeM JCHCTBUH,
HalpaBJI€HHBIX HA BBHINOJHEHHE OO0S3aHHOCTEH [0 JOrOoBOpY, WM TOCHE
MPEABABICHUS NIPETEH3UU CTPaxOBUIUKY. [loHMMaeTcs, 4To TaKMMU JIEUCTBUSIMU
BBITOJ0NIPHOOpETATENb MPU3HAET CE0sl YHACTHUKOM CTPaXOBOT'O MPABOOTHOIICHHUS
U BBIPAXAET CBOIO BOJIIO, HAMPABIECHHYIO HA peau3alMI0 MPUHAJICKAIIUX €My
IpaB U BBHINOJHEHHE BO3JIOKEHHBIX Ha HEro oOs3aHHOCTeW. B Takux ciydasx
BBITOZIOTIPHOOpETATENh MOKET OBITh 3aMEHEH TOJBKO 0 €r0 COOCTBEHHOM BOJIE.

bparunckuii M.M. nmaer crenyroomniee CHUCTEMHOE TOJIKOBAaHHWE HA3BaHHBIX

HOPM”.

> Bparuackuii M.U., Butpsuckuit B.B. Jloropoproe mpaso. Kuura TpeTbs: J[OrOBOpPHI O BBIIOJHEHHH paboT H
OKa3aHuHM yciryr. M3ganne nomoiHuTenbHoe, cunpaBienHoe. — M.: Craryt, 2002. C. 533, 534.



Cornacue (HamepeHHE) BOCIOJIB30BaTHCS CBOMM IIPABOM, BBITEKAIOIIUM U3
JIOTOBOPA, BHITOAONPHUOOpPETATENHL MOXKET BBIPA3UTh B (JOPME CACIAHHOTO Ha 3TOT
cuer 3asdBieHHs. Takod ke pe3yJbTaT HACTYNAeT MU B CHIIy COBEPLIEHHOTO WM
KOHKJIFOJICHTHOT'O JI€MCTBUS, MO3BOJISIOLIErO CyIUTh O €ro BoJie. limeercs B BUILY
BBITIOJTHEHHE UM KaKOU-JIMOO0 00SI3aHHOCTHU IO JOTOBOpPY (Hampumep, BHECEHHE
OUYEpETHOTO CTPAXOBOI0 B3HOCA) WM OOpallleHUE K CTPaxoBaTelto ¢ TpeOOBaHUEM
0 cTpaxoBod Beliate. Jlo 3TOro BBITOJONPUOOpPETATENh, HA3HAYCHHBIM
CTpaxoBaTeJIeM, MOXKET ObITh UM K€ U 3aMEHEH.

3amene BeIrogonpuoOpeTaTesns nocsiena cratbs 956 'K PD. Ona obnanaet
psaaom ortinumii ot nmyHkra 2 crarbu 430 'K P®. B uwactHoctH, ctatha 956
MPUAAET pelIatonee 3HaYeHUe OJHOMY U3 IBYX IOPUINYECKUX (PAKTOB, O KOTOPBIX
[IJIa peYb BBIIIE: 3asBICHUI0O COOTBETCTBYIOIIETO TPEOOBAHUS CTPAXOBIIUKY WU
BBINIOJIHEHUIO KaKOU-Tn00 13 00s13aHHOCTEN cTpaxoBarens. [Ipu aTom ecnu cTaTbs
430 I'K P® 3anpemaer n3MeHEHHE JOTOBOpA MOCIIE YKAa3aHHOTO B HEM MOMEHTA B
BUJIC€ JMCIO3WTUBHON HOPMBI, JONMYCKash TEM CaMbIM MHOE B 3aKOHE, JPYroM
IPaBOBOM aKT€ WJIH AOTOBOpe, TO cTaThd 956 'K P® ycranaBiamBaeT mpu TakuX
e OOCTOATENbCTBAX 3alpeT 3aMEHbl TPEThEro JHIla HOPMOM, KOTOpas HOCHUT
UMIIEPATUBHBIN XapaKTep.

Jo ykazamHoro B crarbe 956 IK PO wMomeHTta i 3aMeHbI
BBITOI0NIPUOOpETATENs TOCTATOYHO BOJIM CAMOT'O CTPaxoBaTelis; eMy HE0OX0AUMO
JUIIb COOOIIMTh O TMPOM3BEICHHOM 3aMEeHE, NPUTOM HENPEMEHHO IMUCHbMEHHO,
CTPAaXOBUIUKY.

[Tpumep Takoro e moaxoja BOIUIOUIEH B Cy/IEOHBIX aKTaX BTOPOUM U TpeThel
cyneOHbIX nHcTaHui o aemy Ne A31-1473/2008.

CrpaxoBarenb 00paTWiCs B apOUTPaKHBIN CyJl C UCKOM K CTPAaXOBIIUKY O
B3bICKAHUHM CYMMBbI CTpPaxOBOrO BO3MELIEHUS MO JOrOBOpaM CTPaxOBaHHUS
TPAaHCIOPTHBIX CPEJCTB.

K ygacturo B fiesie B KauecTBE TPEThETO JIMIa ObLIT IPUBJICUEH OaHK.

PykoBoactBysice cratbsimu 430, 929 u 956 I'K PO, cyn nepBoii MHCTaHLIHUU

pemienrem oT 17.09.2008 otkazanm B yzaoBierBopeHuM wucka. CyaeOHbIA akT



MOTHUBHPOBAH TEM, YTO Y CTpaxoBaTesi OTCYTCTBYET IMPaBO Ha MOJy4YEHUE
CTPaxoBOI0 BO3MENIEHUS, MOCKOJIBKY OH MOET BOCIOJIb30BATHCSI TAKUM IPABOM
TOJIBKO B CJy4ae, KOI/la TPEThEe JIMLO, SIBISIOLIEECS BBIFOJIONPOUOOpETATEIEM 10
JIOTOBOpaM CTPaxOBaHMs, OTKAa3aJloCh OT 3TOro mnpasa. Kpome Toro, ucren He
MpEeACTaBWII  JIOKA3aTeNIbCTB  MOTAlleHUs]  3aJ0JDKEHHOCTH IO  KPEIUTHBIM
JIOTOBOpaM, 3aKJIIOUYCHHBIM ¢ OAHKOM.

Btopoit apbutpakHbplli aneIssUuOHHbINA cya nmocrtanoBienrem ot 05.05.2009
n3Mmenun peuenue ot 17.09.2008 no ciienyrommum MOTUBAM.

CrpaxoBarenb oOpaTWICS K CTPaxOBIIUKY C 3asBICHHEM O BBIIJIATE
CTpaxoBOro Bo3melieHus. Mest cBenenns o0 3ToM (akTe, BBIrOJA0MPHOOpETATENb
HE TPEANPUHST ACHUCTBUM, HAMPABICHHBIX HA MOJYYEHUE CTPAXOBOW BBIILIATHI
WIA 10 WCHOJHEHUIO O0S3aHHOCTH MO JOTOBOPY CTPaxoBaHMs, TpeOOBaHUE O
BBIIUIATE CTPAXOBOM CYMMBI CTpPaxoBIIMKY He 3asBuil. COOTBETCTBYIOIIUX
CaMOCTOATENBHBIX TpPEOOBaHUII B HMCKOBOM MOpsAAKe baHK Takke HE 3asiBUIIL.
HampotuB, B 0T3bIBE Ha HCKOBO€ 3asBieHHEe baHK TmoIIEpKan HMCKOBBIE
TpeOOBaHUSI HCTIIAa B TIOJHOM O0O0BbEME; B IHCHbMEHHBIX TOSICHEHUSX Ha
aneJUIANUOHHYI0 Jkamo0y baHk ykazan, 4To HaMepeH BOCIOJIB30BATHCS MPABOM
BBITOZIONIPHOOpETATENsl, & HWMEHHO: MPOCHUT TMEPEUYHCIUTh CTPaxOBYIO CyMMY,
B3bICKAHHYIO0 CO CTpaxoOBIIMKAa [0 HACTOSIIEMY HCKY, Ha OaHKOBCKMH CYET
CTpaxoBaTesl B CYET MOTAIEHUS €r0 KPEAWTHBIX 00s3aTenbcTB. Kpome Toro,
pelieHreM oOIel IOPUCIUKIMM CO CTpaxoBarTels B3bICKAHO B MoJib3y banka
3aJI0JKEHHOCTh 11O KPEIUTHBIM JI0rOBOpaM, MOANUCAHHBIM UCTLOM U baHkOM.

[ToctanoBnennem ot 17.08.2009 denepanbHbii apOuTpakHbIM cya Bosro-
BsTckoro okpyra mpu3Hai, 4TO aneJUIIMUOHHBIA CyJl MPAaBOMEPHO MpHILEN K
BBIBOJIy, YTO B pacCMaTpUBacMOM MPaBOBOM CHUTyallud UMeEIach 3aMeHa
BBITOZ0NIPHOOpETATENS; BBIILJIATa CTPaxoBOTO BO3MEUICHUS JOJIKHA

IMPOU3BOAUTHLCA MMCHHO CTPaxoBaTCJIIO.

* MyHunMnadbHOE MPEANPUSTAEC B JHUIE KOHKYPCHOTO YIPAaBIISIIOIIETO

o0patuiiocs B apOUTPaKHBIN CyJ ¢ UCKOM K aJIMUHUCTpanuu ropoaa u Komurery



[0 YOPaBJICHUIO MYHULUNAIBbHBIM HMMYIIECTBOM aJIMHHUCTpPAllMd Tropoja o
MPU3HAHUM HEJIEUCTBUTEILHOM ClIeNIKU, coBepiieHHoW B 2005 roay, mo nepenaye
MMYILIECTBA TPEANPUATUS B MYHULHMNAIBHYIO Ka3Hy TopoJa U O NPUMEHEHUU
MOCJIC/ICTBUN €€ HEJIEHCTBUTEIHLHOCTH B BUJe 00s3annst Komurera BepHYTh paHee
U3BATOE JIBUKUMOE U HEJIBMHKUMOE UMYIIIECTBO Ha 0ajlaHC UCTIIA B XO3UCTBEHHOE
Benenue (zeno Ne A31-3940/2008).

TpeOoBanus wucTHa OBUIM OCHOBaHBI Ha mocraHoBieHuu [lmenyma
BepxosHoro Cypa Poccuiickoit ®@enepauuu u Beiciiero Apoutpaxksoro Cyna
Poccuiickoit ®Deneparuu ot 01.07.1996 No 6/8 «O HEKOTOpPHIX BOIPOCAX,
CBSI3aHHBIX C MPUMEHEHUEM 4acTu IepBou I'paxaanckoro xoxekca Poccuiickon
Oenepaunny», DenepanbHoM 3aKkoHE «O TOCYIAPCTBEHHBIX M MYHHUIMNAIBHBIX
YHUTApHBIX MNpeanpuarusx», cratbe 168 'K PD u MOTUBUpOBaHBI TE€M, 4TO
U3bSITHE COOCTBEHHHUKOM CIIOPHOTO HUMYIIECTBA TIPUBEIO K YXY/AIICHUIO
(bMHAHCOBO-XO3SIUCTBEHHOW  JCSATEIBHOCTH  YHUTAPHOTO  MPEANPUATUS U
PU3HAHUIO CYJIOM €r0 HECOCTOSITEIIbHBIM (OaHKPOTOM).

Cyn pemienueM ot 25.01.2009 oTkazan B MCKE U yKa3ajl, YTO MyHULIUIIAJIBHOE
MPEANPUITAEC HE NPEACTABUIIO J0KA3aTENIbCTB TI'OCYJAAPCTBEHHOM PETUCTPALUU
paBa XO3WCTBEHHOI'O BEJCHUS HA Ty YaCTh U3BATOIO MMYIIECTBA, YTO SIBISETCS
HeIBMKUMBIM. Cle0BaTEIbHO, CAEIKA M0 MPUHATHIO 3TOT0 UMYIIECTBA B KAa3HY
MYHUITUTIATFHOTO 00pa30BaHUsl HE HAPYIIWIA €T0 MPaB U 3aKOHHBIX HMHTEPECOB.
OTka3 oT mpaBa XO34MCTBEHHOTO BEJCHUS HA JABMKUMOE MMYILECTBO U Mepeaaya
€ro B Ka3Hy MYHHUIMNAIHHOTO OOpa3oBaHUsi HE MPUBEIM K HEBO3MOXXHOCTH
OCYILIECTBJICHUSI YCTABHOU JIEATEIIbHOCTH MPEATIPUSITHS.

He cornmacuBmuch C CyAeOHBIM aKTOM, MPEANpUATHE O0OpaTUioCh B
denepanbHbli apOuUTpakHbI cya Bonro-Bsitckoro okpyra ¢ kaccarmoHHOM
XKano0oi, B KOTOPOW MPOCWIO OTMEHUTH PEUICHUE U MPUHATH O /ey HOBBIM
CyneOHBIN aKT.

[TepecMoTpeB cocTosiBIIeecs Cy/1eOHOE pEelIeHHe MO CYIIECTBY, CyJ OKpyra B
nocraHoBjaeHuu oOT 26.05.2009 ykazan Ha cleayluye 3HAYUMBIE IS

IIPABWJIBHOT'O pa3pelIeHus Jesa 00CTOSTENbCTBA.



[Ipennpustue yupexiaeHo B 1996 romy, korgja W HaJENCHO YCTaBHBIM
KalUTaJIOM, [PU 3TOM JOTOBOP O 3aKPEIUIEHUU JBUKHMOTO M HEABUKHUMOTO
MYHULIMIAIBHOTO MMYIIECTBA Ha IMpPaBe XO3SMCTBEHHOTO BEJCHUS 3aKIIIOYEH
toibKo B 2001 romy.

@enepanbHblii  3akOH  «O  TOCYyIapCTBEHHOM pETHCTpallMM IpaB  Ha
HEJIBXKMMOE UMYIIECTBO U CJIEJIOK C HUM)» BCTYNWI B 3aKOHHYIO CHUJIy B SIHBape
1998 roma m B cuiny cratbu 6 yKa3aHHOrO 3aKOHAa IIpaBa Ha HEIBHKHMOE
UMYIIIECTBO, BO3HUKIIKME JO MOMEHTA BCTYIUICHUS B CHJIy HACTOSIIErO 3aKoHa,
MIPU3HAIOTCS FOPUIUYECKH I€UCTBUTEIbHBIMH.

Bompoc o ToMm, kKakuM HMyIIECTBOM ObLIO HajeneHO mpennpusitue B 1996
rojly He Halleqa oTpaxkeHus B cyneOHoM akrte. [loaTomy BBIBOJ Cylia O TOM, YTO
MpEeANpUATAEe HE O00JIalaeT BEIIHBIMU TIPaBaMU Ha HEIABHKUMOE HMYIIECTBO,
CJIeIyeT CUMTATh MPEKIECBPEMEHHBIM.

[Tocne mepenaun COPHOTO MUMYILECTBA B Ka3HY B XO3SUCTBEHHOM BEJCHUU
NPEANpPUsATUS OCTAIUCH, TI0 CYIIECTBY, TOJbKO OOBEKTHI UMYIIECTBA, MEXAHU3MBI,
obopynoBaHWe MW JIpyroe JABMXKUMOE HMYIIECTBO, HEOOXoauMoe IS
oOCTy>KUBaHUS YKa3aHHBIX O0OBEKTOB, NIEPEIaHO B Ka3HY, YTO CBUAETEIHCTBYET O
HAJIMYUU CUTYyalHUH, NPU KOTOPOW BO3MOYKHOCTh MPOJOJDKEHUS MPEAINPHUATHEM
NEATEbHOCTH, IIEJHM, MPEAMET M BHJAbl KOTOPOW OMpeNeNIeHbl YCTaBOM, cCTaja
npoOnemaTuyHON. [laHHBIN (DakT TOATBEPKIAET, IO MHEHHUIO Cylla OKpyTa, H
3aKJIIOUYCHHME JIOTOBOpA apeHbl C JIPYTUM JIUIIOM CIYyCTS MECSI] MOCe TMepeaadu
MMYIIECTBA B Ka3HY Ha 3TO K€ UMYILECTBO.

Takum 00pa3om, BBIBOJ CyZa O BO3MOKHOCTH BBITIOJIHEHUS MPEINPUSTUEM
cBOMX (YHKIMHA HE COOTBETCTBYET UMEKIIMMCI B MaTepHajiax Jeia
JI0Ka3aTeIhCTBAM U (DAKTUIECKUM 0OCTOSATEITHCTBAM.

Kpome Toro, cyn okpyra chopMyarpoBai B OCTAHOBICHUU PSiJl BAKHBIX JIJIS
MPAKTUKU Pa3pelIeHUs TOJA0OHBIX CIIOPOB MPABOBBIX MO3UIUH.

Bo-nepBoix, Hu 'K P®, nu ®dexnepanbubiii 3ak0H «O TOCyJapCTBEHHBIX U
MYHULIMNAIBHBIX YHUTAPHBIX MNPEANPUITHSIX» HE MPEIOCTABISIOT COOCTBEHHUKY

MMYIIECTBAa YHUTAPHOI'O MPEANPHUATUs, 0OPa30BaHHOTO Ha MPaBe X034iCTBEHHOTO



BEJICHUs, MpaBa M3bIMaTh y Hero umyiiectBo. OO 3ToOM ke TOBOpHUT MyHKT 40
ITocranosnenus I1nenyma BepxoBaoro Cyna Poccuiickoit @enepanuu u Briciiero
ApbOutpaxnoro Cyna Poccuiickoit ®enepaunu ot 01.07.1996 Ne 6/8 «O
HEKOTOPBIX BOIpOCaX, CBA3AHHBIX C MPUMEHEHUEM YacTH MepBoi I'paxkaaHcKoro
kozaekca Poccuiickon denepauum.

Bo-BTOpBIX, € yueTOM noJIO)KEHNM cTaTh 295, myHkTa 2 ctatbu 296 U IyHKTa
3 crarbu 299 I'K PO u3zbsATHE U3IUIIHETO, HEUCIIOAB3YEMOT'0 WA UCIIOIb3yEMOTO
HE M0 HA3HAYEHHWI0 MUMYUIECTBA JIOMYCKAETCS TOJIbKO B OTHOIIEHUHM MMYIIECTBA,
3aKpEIUIEHHOTO 3a KAa3€HHBIM MPEANPUATHEM WIM YUYPEXKICHUEM Ha MpaBe
ONEPATUBHOIO YIIPABIICHHUS.

B-tpetbux, AOOpOBOJIBHBIM  OTKA3  MOPEANPUITHS  OT  UMYIIECTBA,
3aKpEIUICHHOIO 332 HUM Ha IpaBe XO3SMCTBEHHOIO BEJIEHHS, HE JOIYyCKAaeTCs B
CWIy TIOJIOKEHMM nyHKkTa 3 cratbm 18 ®epepanmpHoro 3akoHa «O
rOCYJJapCTBEHHBIX M MYHUIMNAIbHBIX YHUTAPHBIX MPEINPUATHIX», KOTOPHIN
npsiMO OOSI3BIBACT MPEANPUITHE PACHIOPSIKATHCS CBOMM HMMYIIECTBOM TOJBKO B
npenenax, He JIMIIAIIIKUX €ro BO3MOKHOCTU OCYLIECTBUThH ACSATENbHOCTD, LENH,
IIPEAMET, BUJIbI KOTOPOU OIPENEIIEHBI YCTaBOM.

CnenoBatenbHOo, B coOTBeTcTBMM co cTarbeli 168 I'K P® cmenka mno
MPEKPAIICHUIO MpPaBa XO3SHUCTBEHHOTO BEACHUS MNPEANPHUITHS HMYLIECTBOM
SABJISIETCS. HUYTOXXHOM HE3aBUCHUMO OT TOrO, COBEpIIEHA OHA MO HWHUIIMATUBE

MPEeANPUATHS MO0 MO PELICHUIO UK C COracusi COOCTBEHHMKA.

« B nynkre 3 crateu 28 ®enpepanbHoro 3akoHa «(O mpuUBaTU3ALUA
rOCYJJapCTBEHHOTO W MYHHUIIMIAJIBLHOTO HUMYIIECTBa» M B IMyHKTe 4 crtaThu 28
3emensHOro Koaekca Poccuiickoit ®denepanuii yCTaHOBIEHO, YTO OTKa3 B
NPEIOCTaBICHUU B COOCTBEHHOCTh TPaXXJaH W IOPUAMYECKHUX JIMI[ 3€MEJIbHBIX
y4aCTKOB,  HaxOASIIMXCS B TOCYJapCTBEHHOW  WIM  MYHUIUINAIbLHOU
COOCTBEHHOCTH, HE JIOMyCKACTCH.

CornacHo nyHKTy | crarsu 36 3emensHoro koaekca Poccutickoint deaepanun

rpakJaHe W IOPUJIMYECKUE JIHUIA, UMEIOIINE B COOCTBEHHOCTH, O€3BO3ME3THOM



MOJIb30BAHUH, XO3SIMCTBEHHOM BEJICHUW WJIM ONEPATUBHOM YMpPaBJICHUHU 3JaHUS,
CTPOEHUSI, COOPYKEHHUSI, PACIIOJI0KEHHBIE Ha 3€MEJIbHBIX y4acTKaX, HaXOISIIIUXCS
B rOCYyAapCTBEHHON WJIM MYHUIIUMIIAIbHOW COOCTBEHHOCTH, TPUOOPETAIOT MpaBa Ha
3THU 3€MEJIbHBIE YYaCTKU B COOTBETCTBUU € HacTos UM Koaekcom.

HckmounTenbHOE TPaBO Ha MPUBATHU3ALMIO 3€MEIBHBIX YYaCTKOB WM
MpUOOpETeHUE TMpaBa apeHJbl 3E€MEIbHBIX YYaCTKOB UMEIOT TpaxaaHe U
IOPUINYECKHE JIUIA - COOCTBEHHUKH 3/ITaHUM, CTPOSHUM, COOPYKESHUM.

B cuny wactu 4 crateu 28 3emensHoro kojaekca Poccuiickoin @enepanuu
OTKa3 B TIPEAOCTABICHUU B COOCTBEHHOCTh TpaXkJAaH M IOPUIUYSCKHX JIHIT
3€MEJIbHBIX YYaCTKOB, HAXOJSIIUXCA B TOCYJAapCTBEHHOW WM MYHUIIMNAIBLHOU
COOCTBEHHOCTH, IOMYCKAETCS TOJILKO B CIEIYIOIMINX CIydasiK: U3bSITUS 3eMETbHbBIX
Y4acTKOB M3 000pOTa; yCTAaHOBJICHHOTO (elepaibHbIM 3aKOHOM 3ampera Ha
MPUBATU3ALMIO  3€MEIBbHBIX  Y4YaCTKOB;  PE3EPBUPOBAHUS  3€MENIb A
TrOCYIapCTBEHHBIX WJIM MYHULIMTIATBHBIX HYXK]I.

B nocranoBnenuu ot 11.06.2009 o gemy Ne A31-2560/2008 denepanbHbIit
apoutpaxubsiii ¢y Bonro-Bsarckoro okpyra obpatusi BHUMaHue ApPOUTPaKHOTO
cyna Koctpomckoit obmactu u Broporo apouTpaxHOTO aneiisiiuOHHOTO cya Ha
TO, YTO TOJIOKEHUSI CTaThbU, IPUBEJACHHON MOCJIEAHEN, COIEPKAT UMIIEPATUBHYIO
HOPMY, 3alpellarollyl0 OTKa3 B MPEIOCTABICHUH B COOCTBEHHOCTh Tpa)KJaH M
IOPUANYECKUX JIUI[ 3EMEJIBHBIX YYaCTKOB, HAXOJSIIMXCA B TOCYJAPCTBEHHOM U
MYHUILIMIATBHON COOCTBEHHOCTH, 3a UCKJIFOYEHHUEM CIIy4aeB, YKa3aHHBIX B JaHHOU
HOpME MpPaBa U HE MOJICKAIUX PACIIUPUTEIIBHOMY TOJTKOBAHUIO.

CrnenoBarenbHO, pa3perias jaelio o0 ocmapvBaHUM OTKa3a PErHMOHAIbHOTO
roCyIapCTBEHHOTO OpraHa B MPUBATU3ALIMHU 3€EMEJILHOTO y4acTKa U MPU3HaBasi €ro
3aKOHHBIM, CYJbI TICPBON W BTOPOH MHCTAHIIMK HE JOJDKHBI OBUIM MPHHUMATH BO
BHUMAaHHUE JIOBOJ 3aMHTEPECOBAHHOIO JIMI[Aa O TOM, YTO HEIOIYCKACTCA
WCMOJIb30BAHUE 3EMEIIBHOTO y4YacTKa HE B COOTBETCTBHM C BHJIOM €rO
pa3peIIeHHOTO HCIIOJIb30BaHUS, YCTaHOBJIEHHOTO rpaioCTPOUTEIbHON
JOKyMEHTAIlMeH, TO €CTh 00CTOSATEIbCTBA, HE TOMMEHOBAHHOTO B YacTH 4 CTaThu

28 3emenbHOrO0 Koaekca Poccuiickont denepannu.



[Ipr 3TOM OKpPYXHOW CyJl OTMETWI, YTO PETHOHAIBHBIN T'OCYIapCTBEHHBIN
OopraH He MPEeJCTaBUJI Cyay J0Ka3aTelIbCTB, MOATBEPKIAIONINX OOOCHOBAHHOCTD
OTKa3a B MPEJOCTABICHNHN 3asBUTENI0 HCIPAMINBAEMOI0 UM 3€MEIBHOTO y4aCTKA B
COOCTBEHHOCTh M0 HAAJEXKAIIUM NpUYUHAM (M3BSTUS 3EMEJIBHOTO ydacTKa W3
o0opoTa, 3ampeTa Ha MPUBATU3ALMUIO, PE3EPBUPOBAHMUS 3E€MEJBHOIO Yy4dacTKa,
IIPEAYCMOTPEHHOTO TE€HEPAIbHBIM IUIAHOM NPEIHA3HAYCHHS 3EMEJIBHOIO y4acTKa
JUTSL UCTIOIB30BAaHUS B TOCYIAPCTBEHHBIX MJIU OOIIECTBEHHBIX HHTEPECAX).

CooTBeTCTBEHHO peuieHue cyaa nepBod uHcTaHuuu ot 14.11.2008 wu
MOCTAaHOBIICHHE amneuanuoHHoro cyna ot 11.03.2009 Osuti  OTMEHEHHBI,

Tp€6OBaHI/IH 3ad4ABUTCIIA — YAOBJICTBOPCHBI.

* Otmensas pemenue ApOutpaxsoro cyna Koctpomckoidt obimacté OT
15.08.2008 mo gemy Ne A31-726/2008 u moctaHoBienue Broporo apOuTpakHOTO
anesuisiuonHoro cyaa ot 30.10.2008, cyn okpyra B 4uciie Ipouero OTMETUII: 00€
CylneOHbIE WHCTAHIIMM HE YWIM, YTO TPAXIAHCKUM 3aKOHOJATEIHCTBOM HE
IPEIyCMOTPEHO TPUMEHEHHUE JBYX MEp OTBETCTBEHHOCTH 3a OJHO W TO IXKE
MpaBOHAPYIICHUE, B JTOW CBsA3M TPEOOBAHHWE 3aKa3uWKa, ITOATBEPKICHHOEC
CyllaMH, O B3BICKAHMH C TMOJpsAYMKa mrpada MPUMEHUTEIHHO K TEPUOy, 3a
KOTOPBI OJHOBPEMEHHO HAYHCIICHBI TEHU SBIsETCS HE0OOCHOBaHHBIM. Jlamee
KacCalMOHHAs KOJUICTHSl yKa3ajga, 4TO MPU HOBOM PACCMOTPEHHH CYyHIy IEpPBOM
WHCTaHIIMM HEOOXOAMMO OIEHUTh MPABOMEPHOCTh MPUMEHEHHS K TMOAPSIIYUKY
JIBOMHOM MEpPBI OTBETCTBEHHOCTH, UCCIICIOBATH JICUCTBUTEIIbHYIO BOJIIO CTOPOH Ha
YCTAaHOBJICHME  JTOW  OTBETCTBEHHOCTH  TPH  3aKIIOYCHWH  JIOTOBOpa
(moctanoBnenne deneparbHOTO apOUTpaKHOTO cyaa Bonro-Bsitckoro okpyra ot
13.02.2009).

Mexnay TeM u3 OOIIero mnpaBwjia O HEJOIMYCTUMOCTH OJIHOBPEMEHHOTO
NPUMEHEHUS K JIOJDKHUKY 32 OJHO W TO K€ HapylIeHHE IEHEKHOTO 00s3aTeIbCTBA
JIByX MEp OTBETCTBEHHOCTH €CTh HCKJIIOYEHHE. DTO MPABWIO HE 3aTparuBacT
Clly4aeB, Korja JOTOBOPOM WIIM 3aKOHOM MpeayCcMOTpeHa ImrTpadHas HEeyCTOWKa.

Peun nacr o HGYCTOP'IKC, KOTOpas MOIAJIC)KUT B3bICKAHUIO HE3aBUCUMO OT



BO3MEUICHHs] YOBITKOB, B TOM 4YHCJI€ MU CBEPX MPUUYMHEHHBIX YOBITKOB (CM.
Burpsuckuit B.B. TIporieHTsl 32 10J1b30BaHUE YY>KUMH JCHEKHBIMU CPEJICTBAMHU//
XozsiictBo u npaBo. 1998. Ne 12. C. 30).

B mnactosmem cnydae, GopmanbHO, MPEABSIBICHHBIE K TOIPSAYUKY MEPbI
IPa)KJaHCKO-IIPABOBOM OTBETCTBEHHOCTH SIBIISIIOTCA KaK pa3 HEyCTOMKaMu (MX
PO3HUT TOJBKO Pa3HbIA CIOCOO MCUMUCICHHS M IITpadHOM XapakTep OAHOU u3
HUX), B CBA3M C uYeM oOIlIee NpaBWIO O HEJOMYCTUMOCTH OIHOBPEMEHHOIO
NPUMEHEHUS K JODKHHUKY 32 OJTHO M TO K€ HApYyIICHHE JICHEKHOTO 0053aTebCTBA
JBYX MEp I'paKJaHCKO-IIPaBOBOM OTBETCTBEHHOCTH HE JEHUCTBYET.

Kpome Ttoro, mo cBoeidl mpaBoBoil mpupoje mTpad B TBEpIOH CyMMe U
mTpadHas MHeHs SBISIOTCS HEYCTOMKOH, coryiameHue o0 UX OJHOBPEMEHHOM
B3bICKAHUM COBEPIIEHO B JOrOBOPE, 3aKIOYEHHOM CTOPOHAMM, YTO HE
npotuBopeunt ctaThsim 330, 331 u 421 I'K PO.

Ctoutr OTMETUTh, YTO NPU HOBOM BHUTKE CYyJA€OHOro pa3doupaTebCTBa
aneJUIAlMOHHAs W KAacCallMOHHAsg WHCTAHIIMM HE OBUIM CTOJIb KAaTerOpUYHBI,
OTKa3aB B NPUMEHEHUM Hapsy C HEYCTOMKOM B BHUJIE IEHHU BTOPOH MeEphI
OTBETCTBEHHOCTH TOTO e poma, HO B ¢dopme mTpada, MO MOTHBY
HECOIJIaCOBAaHHOCTH CTOPOHAMHU OJHOIO M3 3JIEMEHTOB COCTaBa, HEOOXOIUMOTO
JUIsL  ONpeNeNeHusl MocienHerd (moctaHoBieHue Broporo apOutpa)xxHOro
anejusinioHHoro cyna ot 08.09.2009 u nocraHoBineHue dDenepanbHOro

apoutpaxknoro cyna Bonro-Bsarckoro okpyra ot 16.12.2009).



