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BukTopus MNMeTpoBa
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K kakMum MMeHHO NpPaBOOTHOLEHUAM NpuMeHsieTca cT. 222 K P®?

BaxeH nu roa Bo3BeAeHNA CTPOEHUA ANA ero Npu3HaHus camoBonbHbIM? Kakue o6cTosiTenbcTBa BXOAAT B
npeaMeT AoKa3bliBaHUSA MO crnopy

0 CHOCe CaMOBOJSIbHOW NOCTPOMKU (HAOCTPOMKU, NPUCTPOMNKHK)?

EcTtb nn ocHoBaHua?

HekanutanbHbI XxapakTep CMOPHOro CTPOEHUS SIBINISIETCS YCIIOBUEM, UCKITHOYaKLLUM BO3MOXHOCTb obpalleHuns B cyz
¢ TpeboBaHMEM O CHOCE CaMOBOSIbHON NMOCTPOMKM, MOSTOMY BaXHO pa3obpaTbCs B BONPOCE O TOM, K KAKUM UMEHHO
NPaBOOTHOLLEHUSIM NPUMEHSiETCA CT. 222 K PO.

B xoge ogHoro 13 aen cyd KaccauMoHHOW MHCTaHLMK, OTMEHSISt COCTOSIBLUMECS MO HEMY cyAeOHble akTbl 1
Hanpaensis ero Ha HOBOE PacCMOTPEHUE, yKa3ar, YTo Aaxe ecnuv uctel, npeabsasnaga TpeboBaHne 06 ocBOGOXAEHUM
3eMenbHOro yyacTka, B ero o060CHOBaHWeE CCbINlaeTcs Ha B3auMouckIoyatoLLme ob6CToaTenbCTBa, OTHOCALLMECS KaK

K MONOXEHUAM CT. 222, TaK U kK nonoxeHuam ct. 304 'K PO n, cCOOTBETCTBEHHO, MMEILLIME Pa3nYHBIN NpeameT
[OKa3blBaHWSA, cyay crieqyet NpeanoXuTb YTOUYHUTL 3asBIEHHbIE CKOBbIE TPeOoBaHUS.

Mpw aTOM CyA OTMETWIT, YTO NPU UX PACCMOTPEHMU C YH4ETOM NMPUHLMMA NCMOMHUMOCTM cyaebHoro akra cneagyet
yCTaHaBMMBaTh, OT KAKOro MMEHHO MMYLLIeCTBa HEOBXOAMMO 0CBOOOXAATE CMOPHbLIN 3€MefbHbIN Yy4aCTOK
(xapakTepuCTMKN pacrnonoXeHHbIX Ha HEM CMOPHbLIX MOCTPOEK — rof X BO3BEAEHNS, KONMYECTBO, Ha3HayeHme,
nnowagb 1 T. n.), B T. 4. ABASTCA N OHN 06BbEKTaM1 ABWXUMOTO U HEABWKUMOTO MMyLLecTBa ([locTaHoBneHne
®AC Mockosckoro okpyra ot 24.09.2012 no geny Ne A41-20991/11).

2 BaxHenwunx PasbacHeHus

* MognyHkTbl 22—-31 MNocTaHoBneHus MNneHyma BC P® Ne 10, NMnenyma BAC P® Ne 22 ot 29.04.2010.
* HdopmaumoHHoe nuceMo lMpesngnyma BAC PO ot 09.12.2010 Ne 143.

OpHako cnegyet OTMETUTb, 4TO B cuny n. 52 MNMoctaHoenexus MNMneHyma BC P® Ne 10, MNneHyma BAC PO Ne 22 ot
29.04.2010 «O HekoTOpbIX BOMPOCaXx, BO3HUKAKOLWMNX B CyAeBHOM NpakTuKe Npu paspeLLeHnn CnopoB, CBA3aHHbIX
C 3aLMTON NpaBa COOCTBEHHOCTM 1 OpYyruxX BelHbIX NpaBy» (ganee — MNMoctaHoBneHne Ne 10/22) HekanuTanbHbIN
XapakTep CropHOro CTPOeHNs MPU3HaEeTCA OCHOBaHUEM A YAOBMETBOPEHMSA UCKa O MPU3HaHWUM nNpaBsa
OTCYTCTBYIOLLMM B Cry4ae, KOrga OCyLLECTBeHa rocyAapCTBEHHAsa perncTpaumns npasa Ha obbekT, ABNsoLwUncs
ABWwkMMbIM MyLectBoM (MoctaHoBneHue Mpesngunyma BAC P® ot 24.01.2012 Ne 12576/11 no geny Ne A46-
14110/2010).

lMockonbky Mbl paccmaTpyMBaeM BOMPOChl NpaBonpuMeHeHus cT. 222 MK P®, cBa3aHHble He TONbKO C CaMOBOSIbHO
BO3BeAeHHbIMU NOCTPOMKaMM, HO U NPUCTPONKaMu (HaacTpomrkamm), To HeobxoamMMo obpaTuTb BHUMaHUe Ha
cneayowee. B nyHkTe 28 MNMoctaHoeneHus Ne 10/22 pasbsicHAETCS, YTO nonoxenus ct. 222 K PO
pPacnpoCTPaHATCA Ha CaMOBOJTbHYK PEKOHCTPYKLNIO HEABMXXMMOIO MMYLLIECTBA, B pe3ynbraTe KOTOPOW BO3HMK
HOBBbI OOBEKT.

Mpu aTom cya 06s3bIBAET NULIO K CHOCY CaMOBOJTbHO PEKOHCTPYMPOBAHHOIO HEABWKMMOIO MMYLLIECTBA NWLb B TOM
cnyyae, ecnv 6yaeT yCTaHOBMNEHO, YTO OOLEKT HE MOXET ObITb NPMBEAEH B COCTOSIHWE, CYLLIECTBOBaBLUEE 0
npoBeaeHus Taknx padoT.



[MoaTomMy MCxoas M3 CUCTEMHOIO aHanm3a NonoXeHWn AeNCTBYIOLLErO 3aKOHOAATENbCTBA, a Takke NPUHMMas BO
BHMMaHMe n. 28 MNMocTtaHoBneHusa Ne 10/22, MOXHO caenaTh BbIBOA, O TOM, YTO B Cry4ae NpoBeAEeHUsi PEKOHCTPYKLIUN,
B pesynbrate KOTOPOW HE BO3HMK HOBbIV OOBEKT, OCHOBaHWIA AN NPYMEHEHUst NonoXeHui cT. 222 MK PO He
nMeeTcs.

Tak, Npy paccMOTPEeHUN OAHOrO M3 Aen KacCauWOHHBIV Cyd OTMEHUI NOCTaHOBMEHWe cyaa anennsaLMoHHON
MHCTaHLMWN 1 HanpaBun Aeno Ha HOBOE PacCMOTPEHUE, NMOCKOMbKY YCTaHOBMEHHbIE NocnegHM obCcToATenbLCTBa
MOXHO TOMnKoBaTb ABosK0. OTkasbiBas B y4OBNETBOPEHUN NCKOBbLIX TpeBoBaHW O NPU3HaHUM OOMOMHUTENBHO
BO3BEAEHHbIX MroLianew 3naHus (MpUCTPOVKM, HaACTPOVKU U MaHcapabl) CaMOBOMbHBIMW MOCTPOMKaMM 1 UX CHOcCe,
anennsiLMoHHbIN Cya, C OAHON CTOPOHbI, UCXOAMIT U3 NonoxeHun cT. 222 MK PO, n. 28 MNoctaHoenenusa Ne 10/22, T. k.
CaMOBOJIbHO PEKOHCTPYMPOBaHHOE HeABUXMMOE VMYLLIECTBO He MOrJ10 ObiTb NPMBEAEHO B COCTOSIHME,
CylllecTBOBaBLUee [0 NMPOBeAeHVs Takux paboT, a ¢ ApYrovi CTOPOHbI, yKasar, YTO MOCKOSbKY He MPeAcTaBneHo
[0Ka3aTenbCTB BO3HUKHOBEHMS HOBOTO OObeKTa HeABMXUMOCTY B pe3ynbraTte PEKOHCTPYKLMM, MPaBOBbIX OCHOBaHWN
ansi npumeHeHus ct. 222 MK P® He nmeetcs (MoctaHoBneHne PAC MockoBckoro okpyra ot 27.09.2012 no geny

Ne A40-107329/10-53-922).

[encTtene 3akoHa BO BpeMeHU

lMoHsTNe «camMoBOnbHasi MOCTPOKiKa», PacnpOCTPaHEHHOE Ha 3a4aHus (CTPOEHWS, COOPYXXEHUST), HE ABMSAOLLMECS
MHAUBMAYANbHBIMU XUNbIMU AoMaMu, cT. 222 K PO npumeHsietcs ¢ 1 aHBaps 1995 r. B aT0M cBA3M BO3HMKaET
BOMPOC: MOXET I AaHHas HopMa npaBa NPUMEHATLCS K MPABOOTHOLLEHWSIM, BO3HUKLLUM [0 €€ BBEAEHUS B
nevictBue? C y4eToMm NpuHUMNa OENCTBUS 3aKOHA BO BPEMEHW M NMONMOXEHUA AECTBYOLLEro 3aKoHoA4aTenbCcTBa
MOXXHO MPUIATU K BLIBOAY O TOM, YTO 3[aHUS (CTPOEHWS, COOPYKEHUS) HEXMIMOrO Ha3HaYeHNs!, MOCTPOEHHbIE [0
yKasaHHOW Aatbl, He MOryT GbITb NPU3HaHbI CAMOBOIbHBIMY NMOCTPOMKaMU U CHECEHbI Ha 3TOM OCHOBaHWUM
(noctaHoenenus Mpesnanyma BAC PP ot 24.01.2012 Ne 12048/11 no geny Ne A65-26122/2010, ot 25.09.2012
Ne 5698/12 no pneny Ne A41-9398/11).

Tak, Npu paccMOTPEHNW OHOIO U3 AeN CyAbl, COCNaBLUUCh B T. Y. HA pa3bsACHEHWS, coaepallmecs

B noctaHoBneHun Mpesungunyma BAC P® ot 24.01.2012 Ne 12048/11 no geny Ne A65-26122/2010 oTkasanu B
YO,OBNETBOPEHUM 3asABIEHHbIX UCKOBbIX TPEOOBaHU O NPU3HaHUM 0ObeKTa HeABMKMMOrO MMYLLLECTBA CaMOBObHOM
NocTporikor 1 06 0653aHUM OTBETYMKA OCYLLIECTBUTL CHOC AA@HHOro oObekTa.

Cyabl OTMETUMM, YTO UCTEL, JOKYMEHTArNbHO HE NOATBEPAWI TOT (aKT, YTO CMOPHBIA 0OBLEKT HE3AaKOHHO MOCTPOEH
oTBeT4MkoM nocne 1 aHBaps 1995 . U, COOTBETCTBEHHO, YTO K CMOPHBIM NMPaBOOTHOLLEHUSIM NMPUMEHVMbI NMOMOXEHUS
cT. 222 K P®, BBeaeHHble B aerictBue ¢ 1 aHBaps 1995 r. (aeno Ne A40112944/11-29-1009. OnpegeneHnem BAC
P® ot 15.04.2013 Ne BAC-2241/13 6bino oTka3aHo B nepefave gena B lNpe3ngnym BAC P®).

Cnepnyet Takke OTMETUTb, YTO BO3BEAEHNE OObEKTA, ABMSAIOLLIErOCA CaMOBOSIbHOM NOCTPOMKON, HE BNeYeT
nprobpeTeHns npaBa COOGCTBEHHOCTU Ha 3TOT OOBLEKT, BHE 3aBMCMMOCTHM OT TOro, NPOM3BEAEHA NN rocyAapCTBEHHAs
perucTpauust npasa unu Het (n. 23 MNoctaHosneHus Ne 10/22).

[okasaTenbcTBa 1 gokasblBaHue

Mo cmbicny cT. 222 [K PO, a Takke MNMoctaHoBneHust Ne 10/22 n NHdopmaumoHHoro nucema MNpesnanyma BAC PP ot
09.12.2010 Ne 143 «O630p cynebHoM NpakTUKM N0 HEKOTOPbLIM BOMPOCaM NPUMEHEHNsT apOUTPaXKHbIMW Cyaamm
ctaTtbm 222 [paxxgaHckoro kogekca Poccuiickon ®enepaunn» (aanee — MiHngopmaumoHHoe nucbmo Ne 143)

B NpegMeT JOoKa3blBaHKS MO CNOPY O CHOCE CaMOBOSbHOW MOCTPONKM (HAACTPOWKN, NPUCTPONKA) BXOAAT, B
YaCTHOCTK, cnepyloLme obcTosTensbCTBa:

* OTBEEHMNE 3eMENbHOro y4acTka B YCTaHOBMEHHOM MOPSAKE UMEHHO C NPaBOM BO3BEAEHWSI HA HEM CMOPHOW
NMOCTPOVKM (HaACTPOWKN, MPUCTPONKN);

* cobnogeHne OTBETYMKOM rpagoCTPOUTENbHbIX, CTPOUTENbHBLIX HOPM M NPaBui NPy BO3BEAEHNM COOTBETCTBYHOLLIETO
CTPOEHUsI (HAACTPOWKU, MPUCTPOWKN);

* baKT HapyLLEeHWs NpaB 1 UHTEPECOB UCTLA.

MockonbKy Npu paccMOTPEHUN UCKOB O CHOCE CaMOBOJIbHOM NMOCTPOVKM HEOBXOAMMO B T. Y. BbISICHATb BOMPOC O TOM,
OTBOAMIICS N 3eMESbHBIN Y4aCcTOK, Ha KOTOPOM OHa BO3BeAEHA, MMEHHO A1l ee CTPOUTENBLCTBA, TO HEOOXOAMMO U
onpeaensiTb, K KakoMy MMEHHO YPOBHIO COOCTBEHHOCTU (B HACTOSILLEE BPEMS OCHOBaHUSI pasrpaHnyeHus
rocyaapCTBEHHON COGCTBEHHOCTM Ha 3eMI0 YCTaHoBMEeHbI CT. 3.1 PegepanbHoro 3akoHa ot 25.10.2001 Ne 137-03
«O BBeaeHun B fencrene 3emenbHOro kogekca Poccuickon ®egepaummy», a KpuTepuy pacrnopsikeHns
COOTBETCTBYIOLLMMY 3€MENbHBbIMU yyacTkamu — CT. 3 Ha3BaHHoro ®efepanbHOro 3akoHa (B pefakummn nocrneayoLmx
M3MEHEHUIN N AOMOMHEHUIN) OTHOCUTCS 3EMESbHbIN YY4aCTOK, 3aHATLIV CMOPHLIM 06 LEKTOM HEABMXKXUMOCTU, O CHOCE
KOTOpOro 3asBrneHo (K deaepanbHon cobcTBEHHOCTHN, COBCTBEHHOCTU cyObekToB Poccuickorn ®enepauun,
COBCTBEHHOCTM NMOCENEHUI, TOPOACKUX OKPYroB, MyHULIMNANbHbLIX PANoHOB NMO0 3eMerbHbIN y4acTOK OTHOCUTCS K
3eMerbHbIM y4acTkaMm, rocynapCTBeHHast COOCTBEHHOCTb Ha KOTopble He pasrpaHuyeHa) (MoctaHoeneHne ®AC
MockoBckoro okpyra oT 18.10.2012 no geny Ne A41-39574/11).

Kpowme Toro, cneayer yu4uTbiBaTh, YTO NO CMOPY O CHOCE CaMOBOSbHOW HAACTPOMKMN (MPUCTPONKM) NOANEXUT
BbISICHEHMWIO TaKXe BOMPOC O BO3MOXHOCTU €€ CHOCa, T. €. 0 BO3MOXHOCTU NpuBefeHnst obbekta B nepBoHayansHoe
COCTOSIHME, CYLLIEeCTBOBaBLUEE 40 BO3BEAEHUS yKa3aHHOW HaACTPOWKM (MPUCTPONKM). Kak yxxe yka3blBanoch BbILLE,



B n. 28 MNMocTtaHoBneHusa Ne 10/22 pas3bsicHEHO, YTO Cya 06A3bIBAET NMULO K CHOCY CaMOBOMbHO PEKOHCTPYMPOBAHHOIO
HEABVXMMOrO MMYLLECTBA MULLb B TOM Cly4yae, ecnu OyaeT yCTaHOBMNEHO, YTO OOBbEKT HE MOXET ObITb NPUBEAEH B
COCTOsIHUE, CYLLIECTBOBaBLUEE 40 NPOBeAEHMUS Takmx paboT. B cuny aToro Ans ycTraHoBNEHUsI BO3MOXHOCTU
NpVBeAEHUS HEOBMXMMOIO MMYLLECTBA B COCTOSIHUE, CYLLECTBOBaBLUEE [0 PEKOHCTPYKLMMW, CYAY MPU PacCMOTPEHUN
CMOPOB O CHOCE CaMOBOSbHbIX HAACTPOEK (MPUCTPOEK) crieayeT ob6CyxaaTh BOMPOC O Ha3HayeHumn cyaebHo-
TexHu4eckomn akcneptusbl (noctaHosrneHmns PAC Mockosckoro okpyra ot 21.11.2011 no geny Ne A40-47239/10-40-
401, ot 05.12.2012 no geny Ne A40-83197/10-49-721). OgHako HEOBXOAUMO OTMETUTb, YTO B CUITY MONOXEHUIA
OENCTBYHOLLErO 3aKoHOAaTeNbCTBa NPaBOBbIE BOMPOCHI HE MOTYT peLLaTbCs NyTem NpoBeAEHNs AKCNepTuU3bl
(MoctaHoBneHwue Mpesngnyma BAC P® ot 06.02.2001 Ne 8009/98 no geny Ne A76-2513/98-8-237/99).

PaccmaTpuBasi BOMpOC O CHOCE CaMOBOJbHbIX MOCTPOEK, HeMb3si He 06paTUTbL BHUMaHUe 1 Ha M. 23 MocTaHoBNeHWs!
Ne 10/22, cornacHo KOTOPOMY, ECIN CAMOBOJIbHas NOCTPOViKa Gbina oGpemeHeHa NpaBaMu TPETbUX UL, (HanpumMep,
npaBamu 3arorofepxarters, apeHaaropa), COOTBETCTBYHOLLME 0BpeMeHeHUs Takke npekpatyatotes. Mpu aTom nuua,
npaBamu KOTOPbIX 06PEMEHEH CMOPHbI 0GLEKT, AOMKHbI BbITh MPUBIIEYEHbI K y4acTuio B Aefe B Ka4yecTBe TPeTbux
L, He 3aABMALLNX CAMOCTOATENbHbLIX TPEBOBaHMI OTHOCUTENBHO NPEAMETa Cropa, Ha CTOPOHE OTBETUVIKA,
MOCKObKY CyAeBHbIN akT MOXET MOBMUATL Ha KX Mpasa.

O6paTtumcsa k MNMoctaHosneHnto PAC Mockosckoro okpyra ot 09.08.2011 no geny Ne A40-177012/09-16-1202. Cya
KaccaLMOHHOW MHCTaHLUMN paccMoTpen B cyaebHOM 3acefaHum kaccaumoHHbIe anobbl OTBETYMKA M Nnua,
nopasLuero xanoby B nopsagke cT. 42 AlNK P®. Npu aToM cya KaccaumoHHON MHCTaHLUM OTMEHWUI NMPUHATLIE MO
yKasaHHOMY Aeny O MpU3HaHnM NOCTPONKN CaMOBONbHON 1 06A3aHUK ee CHeCTU cyaebHble akTbl U Hanpasun Aeno
Ha HOBOE PaCCMOTPEHWME, NOCKOMbKY HUXKECTOSALLMI CyA He 1ccrnenosasn BONpoc O ToM, 6bina finm cnopHas nocTpoiika
obpemeHeHa npaBaMu TPETbUX ML, U COOTBETCTBEHHO He 06CyAMN BonNpoc 06 ero (Mx) NpuBneYeHnm K y4acTumio B
Jerne B COOTBETCTBYIOLLEM MpoLeccyanbHOM cTaTyce.

Yymume

MpumeHeHmne n. 26 MocTtaHoBneHusa Ne 10/22 npw paspelueHn en o CHoce CaMOBOSbHbIX MOCTPOEK (HaaCTPOeK,
NpUCTpOeK) NpeacTaBnseTcst HeOOOCHOBaHHbLIM. B AaHHOM NyHKTe pa3bsCHEHO, kakne obcToATeNbLCTBA HEO6X0AMMO
YCTaHOBWTb CyAY NPU PacCMOTPEHUM UCKOB O NMPU3HaHNW NpaBa COBCTBEHHOCTU Ha CAMOBOMbHYIO MOCTPOWKY (B T. Y.
npeanpuHMMano Ny Nuuo, co3nasllee CaMOoBOMbHYO NMOCTPOWKY, HaANexalune Mepbl K ee neranusauum), a no uckam
0 CHOCe CaMOBOJfIbHbIX NMOCTPOEK (HAaACTPOEK, MPUCTPOEK) UCCINEAYETCS MHOM BOMPOC — O CHOCE CaMOBOSbHO
BO3BeAEeHHOro obbekTa NMMBO caMoBOMbHON HAACTPONKM (MPUCTPOKKK), T. €. O NpUBEAeHNM obbekTa B COCTOSIHME,
cylllecTBOBaBLUee [10 NPOBEAEHNS COOTBETCTBYIOLLMX PaboT.



