Bonpochsl K 3acegaHn0 HaAYyYHO-KOHCYJIbTaTUBHOTO COBeETa
nmpu PegepanbHOM apObUTpaxxHOM cyme MOCKOBCKOTO OKpyTa

19.11.2010 rona

ITpoGieMbl TEOPUM U MPAKTUKU PACCMOTPEHUS apOUTPaXHBIMU CydaMu

CIIOpPOB O 6aHKpOTCTBC

1. KBanudukanus oTAENbHBIX BUIOB JEHEXHBLIX 00S3aTeIbCTB MPU OIpeAeIeHUN

MPpU3HAKOB OAHKPOTCTBA M BKJIIYEHUMN B PEECTpP TPeOOBAHUN KPEIAUTOPOB.

1.1. Ilpupona TpeTelickoro cbopa; KakK JaHHAasd CyMMa JOJIKHA YYUTHIBATBCI B

peecTpe TpeOOBAaHUIN KPEeOIUTOPOB - B TPEThbENW OUEpEIU B COCTaBE OCHOBHOTIO AOJITa WU
OTAEJIbHO?

CornacHo cratbe 2 PemepanbHOTo 3aKoHaA «O HECOCTOSATENBHOCTU (OAHKPOTCTBE)»
HEeCOCTOSTeNbHOCTh (OAaHKPOTCTBO) - 3TO TNpU3HAHHAd apOUTPaXHBIM  CyAOM
HEeCIOCOOHOCTh JOJXKHHWKA B IMOJHOM O0ObeMe YINOBIETBOPUTb TpeOOBAHUS KPEOIUTOPOB
Mo JeHeXHBbIM o0sg3aTtenbcTBaM U (MJAM) HWCIOJHUTHL O0O0I3aHHOCTb [0 YyIiaTe
o0sd3aTesibHbIX TIdaTexeil. JlaHHOe TMOJOoXeHHe sBAsSeTcsd OTHpaBHOW TOYKOW AN
omnpeneseHus TpeOOBaHU, MO3BOJSIOUIUX KPEAUTOPY OOpaTUThCS B apOMTpaXHbBIU cya ¢
3asBlieHneM O OaHKpOTCTBE JOJXHWUKA - 3TO0 TpeOoBaHUA IO JAE€HEXHBIM
00s3aTeIbCTBAM.

IToHuMaHue CYHWHOCTUM JAEHEXHOro o0s3aTeJbcTBA B TIpaxXIaHCKO-IIPaAaBOBOM
CMbICJIE M B KOHTEKCTe 3aKoHa O OaHKpPOTCTBE pa3jvyaeTcsi. B mepBoMm ciyyae oObeM
JAHHOTO MOHSTUS ILIMPE, MOCKOJbKY MMEHHO <«JIE€HEXHOCTb» SBJSETCS OINpeaesaioluM
CBOMCTBOM JaHHOTO MHCTUTYTa. ODTa KaTeropus OXBaTbiBaeT U CTPOTO JAE€HEXHbIe
00s3aTeIbCTBEHHbIE  MPaBOOTHOIIEHUS, U  OTAeJNbHBIE  00s3aTeNbCTBAa  BHYTpPU
npaBooTHOIIeHUs1 (00s43aTeNbCTBO MO YyIJjaTe ToBapa), M O00sS3aHHOCTH, CJlyXallue
CaHKIMSIMU 3a HapyllleHue 00s3aTeabCTB.

CormacHo crtathe 2 PenmepanbHoro 3akKoHa «O HECOCTOATENbHOCTU (OAHKPOTCTBE)»
JIEeHEXXHOoe 0053aTeJIbCTBO COCTOUT B OOSI3aHHOCTM JOJIXKHUKA YIJIATUTh KpPeauTopy
OTpeleeHHYI0 AEHEXHYI CYMMY IO TIpaXJaaHCKO-TIpaBOBOW caenke U (MJIHU) UHOMY
npenycMoTrpeHHoMy [paxmaHckuMm KomekcoM Poccuiickoit @Pemepanuum, O0OIXKETHBIM
3akoHomaTtelbcTBOM Poccuiickoit Penmepanmum ocHoBaHmio. OmHakKo B pe3yabTare
CUCTEMHOTO TOJIKOBaHHUS JaHHOTO TIOJOXEHUS U TOoJOoXeHul ctatbu 4 3akKoHa O
0aHKPOTCTBE, MOXHO caejlaTb BbIBOJ, UTO 3TO NMOHSTUE IJd LeJeli 0aHKpPOTCTBA ropasio
yXe, MOCKOJIbKY CMBIC] BbIJEJEHUS KAaTEeTOpPUMU JEHEXHBIX 0053aTEJIbCTB COCTOUT B TOM,
yTOOBl yKa3aTh, KaKMe M3 HUX 3HAUUMBI AJI51 OTNpeleeHus] NpU3HaKoB OAaHKPOTCTBA.

ITpu paccMoTpeHMU Bolpoca O KBaluduKaluMu TPEeTEHCKUX PacXoJ0B, BO3MOXHBI
JIBa BapuaHTa e€ro pelleHus:

1) Tpertelickuit cbop BKIWOUYaeTcsd B Kpyr TpeOoBaHUU, 3HAYUMBIX MpU
omnpenesieHUM TNPU3HAKOB OaHKpPOTCTBAa, M YUYMUTHIBAeTCsI B peecTpe
TpeOOBaHUI KPEOAUTOPOB B COCTaBE OCHOBHOM 3aJ0JXKEHHOCTH.



B manHOM ciydyae ero MOXHO paccMaTpuBaTh KakK YOBITKM KpeauTopa (B
yKa3aHHYI0 MO3UIIMI0 BKJIIOYAETCSI M TOYKa 3pEHUS O TOM, YTO TPETCHCKUiIl cO60p MOXKHO
paccMaTpuBaTh B KauyeCTBe CYAEOHBIX pacXom0B, KOTOpbIe IO CBOCH MPUPOIE SBISIOTCS
yOBITKAMMU).

ITockonpKky mepemaya Jdejla Ha pacCMOTpPEHHE TPETEMCKOTO cyaa SIBISIETCS
CJICICTBUEM BOJICU3BIBICHMUS CTOPOH, COIJacCOBAaHHOTO B TpeTelickKoM (apOUTpakHOM)
corlameHUMM (MJIM OTOBOPKE), TO BCE IIPaBOOTHOIINEHHWS, CBSI3aHHBIE C pealu3anueit
OaHHOTO COTJIAIleHMs ITOIJIeXXaT IpaXkJaHCKO-IIPaBOBOMY PEryJIMPOBaHUIO.

Tperteiickue pacxombl BKIIOYAlOT B cebsS TOHOpap TpeTeMCKUX cyoeil, pacXomml,
IIOHECEHHBIE TPEeTEHCKUMMHU CyObSIMHM B CBSI3M C y4yacTHEeM B  TPETEUCKOM
pa3bmpaTea bCTBE, CYMMBI, ITOIJieXalllde BBIIJIATE 3KcIlepTaM M IepeBOmYMKaM M T.II.
(nyHKT 1 ctatbu 15 3aKoHa O TpeTeWCKUX cydax).

B mocTossHHO neiicTBYIOIIEM TPEeTEWCKOM Cylde pa3Mep TOHOpapa TpeTeMCKUX
Cymeli, o oOIIeMy IpaBUIY, OIpeaesIeTCsI COCTaBOM TPETEMCKOTO Cyla B COOTBETCTBHUH
CO IIKajJoil TOoHOpapoB, IIPEAYCMOTPEHHON IpaBWJIaMM TIOCTOSHHO IEHCTBYIOIIETO
TpeTelicKoro cyma. B TpeTelickoM cyme, CO3mJaHHOM s pa3pellieHus KOHKPETHOTO
crmopa, pa3Mep roHopapa, o o0IIeMy IpaBUIIy, ONMpPEAEIsIeTCS COTJIallleHueM CTOPOH.

Takum o6pa3oM, TIpu 3aKIIOYEHUM TPETEHCKOrO  COIJIAIIEHUSI  CTOPOHBI
CaMOCTOSITEJIbHO COIJTAacyYIOT CTOMMOCTh TPETEMCKOTO pa3bupaTeslbcTBa M TOOPOBOJBHO
NMPMHMMAIOT Ha ce0sS maHHBIE PacXonbl, SBIAMIIMECS, IO CYTH, ILUIATOM 3a OKa3aHHUE
YCIIYTHU 10 PacCMOTPEHMIO CIOpa.

B cyme6GHOIT mpakTMKe BCTpedyaeTcs TOYKa 3pPEeHUSI, COIJIACHO KOTOPOM TpeTeiicKoe
COTJIallleHHWE - 3TO TIpaxXJIaHCKO-IIPaBOBOM OOTOBOpP, B KOTOPOM B KayeCTBE TPEThETO
WA Yy4acTBYeT MOPUAMYECKOE JHUI0, IPpU KOTOPOM o0OOpa3oBaH TPETEHMCKUU cym, ¢
nmpaBaMH, TIPeIyCMOTPeHHBIMM ab3aleM BTOpHIM MyHKTa 3 cratbm 308 T'K P®. B
COOTBETCTBMU C yKa3aHHOW HOPMO#l B psiie ciayd4aeB 0053aTeJIbCTBO MOXET CO31aBaTh
IJIsI TPEThbMX JHUI[ IIpaBa B OTHOIICHWM OJHOW MAM 00euX CTOPOH 00s13aTeIbCTBA
(ITocranoBieHue [ eBITOro apOMTPaxXHOTO aleaSAIMOHHOTO cyaa oT 25.06.2009 roma Ne
09 AIT-11311/2009-T'K).

YuuThBasg M3JI0XEHHOE, TpeTeHCKUU cOOp HAIJIEXUT MOHUMAaTh B  KOHTEKCTE
3akoHa 0 OaHKPOTCTBE KakK TpeOOBaHME, OCHOBAaHHOE Ha I'paXIaHCKO-IIPaBOBOM CHENKE.

B c¢BsI3u ¢ 3TUM nMI00BlEe YIIEMJCHHMS HMYIIECTBEHHOM cdepbl, CBI3aHHBIE C
peanusalideil TpeTeMCKOro corjalleHWs B YacTH YyILUIaThl TpeTeiickoro coOopa, OymyT
MMpHU3HABaThCs 3apaHee OIpeNeJeHHBIMU YOBITKAMU B (popMe pealbHOro ymepoa.

ITockonpky 3akoH O OaHKPOTCTBE MCKIIOYAaeT U3 CYMM, YYUTBIBAaeMBIX IIpH
oIpenejieHUU HaJIWIUs NMPU3HAKOB OAHKPOTCTBA M OIPEICJCHUM KOJHMUYECTBa TOJIOCOB Ha
coOpaHUM KPEIMTOPOB, TOJBKO TakKyl (GopMy yOBITKOB KakK yIyIIeHHas BHIroma, €cThb
OCHOBAaHMS CUYMTaTh, YTO B JAaHHOM CJIy4ae CyMMa CYIeOHBIX PacXOIOB MOIJICKUT YUETy
B pacCMaTpMBaeMBbIX IICJISIX.

IMo menmy Ne A40-26868/08-102-286 O6bI10 3agBIeHO TpebGOBaHWE O B3BICKAHUU
yOBITKOB B BHUIE TpeTelicKoro cbopa m HeycToiiku. Cymbel TpexX MHCTAHIMI OTKasalud B
€ro YyAOBJETBOPEHUM, MCXOAS U3 HEIOKa3aHHOCTH IIPUYMHHO-CJCIACTBEHHON CBI3H
MeXIy OTKa30M MCTIa OT 00s3aTeJbCTBAa M BO3ZHMKIIMMU y Hero yomiTKamu. Ilpu stom
ImpaBoBasl IpuUpoda TpeTeiickKoro cbopa KakK yObITKa He OblJIa ITOJABEPTHYTAa COMHEHUIO
(moctanoBieHue PDegepanbHOoro apobUTpaxkHOro cyma MOCKOBCKOIO OKpyra oOT
13.03.2009 roma Ne KI'-A40/664-09; aHamornyHo - ItocTaHoBIcHHUEe PemaepalbHOTO
apoutpaxHoro cyma CeBepo-3amamHoro okxpyra ot 04.11.2002 roma mo meay No AS56-
13615/02).



PaccmatrpuBaeMblii MoAX0d K MHpUpOJe TpeTelickoro cbopa oTpaxeH B CYIeOHBIX
aKTax cygoB MOCKOBCKOIO OKpyra, BbIHeCeHHBIX Mo meay Ne A40-68845/05-53-605. B
JaHHOM cJjiyyae NMPUUYMHOU oOTKa3a B yAOBJETBOPEHUM MCKOBBIX TpeOOBaHUI cTajlo UX
HecooTBeTcTBUE cTaThe 15 'K P®, mocKoabpKy 3asBIeHHBIC YOBITKHM €Ille HEe MOHECEHBI

NCTOOM.

OTHOCUTEIbHO BO3BMOXHOCTHU MPOBEAEHUS aHAJOTUU C U3AEPKKaAMU, CBI3aHHBIMHU C
OIJIATOM YyCJIyr TIpeiAcTaBUTeNid IO [AejdaM O TMpUBJIeYeHUM K aIMUHMUCTPATUBHON
OTBETCTBEHHOCTHU, OTHOCHMBIMHU CydaMM K yObITKAM W TOAJeXallMMMW B3bICKAHUIO B
nopsgake cratbu 15 'K P®, HeoOX0OOMMO OTMETUTH CIEAYIOIIEE.

CornacHo nyHKTy 26 Ilocranosinenus Ilmenyma BepxoBHoro Cyma Poccuiickoii
®enepaunu ot 24.03.2005 roma Ne 5 «O HeKOTOpPHIX BOIIPOCaX, BO3HUKAIOMMUX Yy CYIOB
mpu npumeHeHun Komekca Poccwmiickoit @emepanum 00 aIMUHHCTPATHUBHBIX
MpaBOHApyLIEHMUSAX» pacxXxoldbl Ha OIJaTy TpyAa ajBokaTa WJIM HWHOrO JHIa,
yyacTBOBaBIIero B TNPOU3BOJACTBE MO JejJy B KayeCTBE 3alllUTHUKA, HE OTHECEHBbl K
u3aepxkKkaMm Mo geiay o0 aIMUHUCTpAaTUBHOM MpaBoHapyuieHUU. [TocKOJbKY B ciydae
OoTKa3za B TMpUBJIEYEHUM Jula K aIMUHUCTPATUBHOU OTBETCTBEHHOCTU JUOO
YIAOBJETBOPEHHUS €ro XajoObl Ha MOCTAaHOBJEHME O TMPUBJEYEHUN K afMUHUCTPATUBHON
OTBETCTBEHHOCTHU 3TOMY JIMIY MPUUYUHSIETCS Bpel B CBSI3M C pacxojaMM Ha OIJaTy Tpyla
Jivlla, OKa3blBaBIIEro IOPUIMYECKYIO MOMOIIb, 3TU PacXOoAbl Ha OCHOBaHMM cTaTeir 15,
1069, 1070 I'paxmanckoro kogekca Poccuiickoit @emepaliuu MOTYT ObITh B3BICKAHBI B
MOJIb3y 3TOTO JMlla 3a CYeT CPEeACTB COOTBETCTBYyMOIell Ka3Hbl. JlaHHasg mnpaBoBas
mo3unus oTpaxeHa B mocrtaHoBieHuW I[Ipesmamyma BAC PD ot 03.03.2009 roma Ne
13456/08.

B otTauume oT cTaTtyca M MoOpsdAKa pacnpelesieHus] pacXoJOoB Ha OIJaTy ycCayr
aJjBoKara, NMpeayCcMOTPEHHbIX ApOMTpaXHBIM IpolleccyalbHbBIM KoaekcoM Poccuiickoi
®enepauuu (ctatbu 106, I10O), Bompochl, CBSI3aHHBIE C TAKMMH pacxXxomaMM IO dejiaM,
paccMmaTpuBaeMbiM B cyjaax oOlleld OPUCAUMKIKUM B TMOpPSAKE aIMUHUCTPATUBHOTO
MPOU3BOACTBA, 3aKOHOATEJIbHO HE YPETYyJIUPOBaHBHI.

OTcona MOXHO cAejaTb BbIBOA O TOM, 4YTO TMOCKOJbKY apOMTpakKHbIM
NnpoleccyajlbHbIM 3aKOHOJATEJIbCTBOM OMpeaeseH IOpPSAAOK pacnpeaeleHUs cyaeOHBIX
pacxonoB, a TpeTelcKuil cOop MpsIMO K HUM HE OTHECEH, TO OH MOMJEXUT B3bICKAHUIO B
cocTaBe YOBITKOB.

IIpumeuarenbHo, uto BepxoBubiit Cynm Poccuiickoit denepanuu B ompenaeIeHUNA OT
26.12.2007 roma Ne TKIITMO07-658 mpu3Han He MMEOIIUM IOPUANYECKOTO 3HAYEHUS, B
KakKoM MOpsjaKe NpeabsBiisgeTcss TpeboBaHMEe O BO3MEUIEHMM PacXodoB - Ha OCHOBAHUU
MpolliecCyadbHBIX HOPM MM B IMOpsaKe B3bIcKaHUA YOBITKOB. [Ipu aToMm BC P® oTmeTn,
yTo cyneOHble pacXxoAbl, MO CYTU, SABJISAKTCS yObBITKAMM, MPUUYMHEHHBIMMU BCJEACTBUE
U3JaHUS BBICIIMM MCHOJHUTEIbHBIM OpPraHOM TOCYAapCTBEHHOW BJIAaCTU HE3aKOHHOTO
HOPMATUBHOTO MPaBOBOTO aKTa, W BXOIAT B cocTtaB Bpema (ctathg 15 T'K P®D),
IMOJJIeXKalIero BO3MEIeHUIO 3a cueT KasHbl Poccuiickoit Pemepanu He3aBUCHUMO OT
TOTO, B KAKOM MOPSAKe 3asBJI€HO TpeOoOBaHWE O BO3MEIIEHUU CYMMBbI.

Takum oOpa3om, TpeAcTaBAsSeTcs BO3MOXHBIM paccMaTpuBaTh [Jisg LeJiei
0aHKpOTCTBa TpeTelcKuii cbop B KaueCTBE CYMMBI, COCTaBJSOIIEH pealbHbIl yiiepo, u
noajexaliei ydyeTy TIpM OIlpelesieHUM MNPU3HAKOB OaHKPOTCTBA, KOJMYECTBAa rOJIOCOB



Ha coOpaHUU KpeaAuTOpOB, M BKJIWOUYAeMOUl B peecTp TpeOOBaHUN KPEeIAUTOPOB TpeTbeit
ouepeayd HapaBHE ¢ OCHOBHOM 3a10JI)KEHHOCThHIO.

2) Tpertelickuii cObop He BKJIWOYaeTCcsl B Kpyr TpeOOBaHUIN, 3HAYUMBIX IpU
omnpeaesieHUU TPU3HAKOB OaHKPOTCTBA, M YUYMUTHIBAeTCsd B peecTpe
TpeOOBaHUN KpPEeAUTOPOB OTAEIbHO, TMOCKOJbKY OH SIBISIETCS CyAeOHBIMU
pacxogaMu, KOTOpble He MOTYT ObITh MPU3HAHBI pealbHBIM ylIIEepPOOM.

Cyne6HBIE pacxXonbl CBsS3aHBI C pealm3amWeid He TpaxXIaHCKO-TIPaBOBHIX, a
MpollecCYyaNbHBIX TpaB M O0O0S3aHHOCTEW CTOPOH, YPeTYIUPOBAHHBIX ApOUTpaKHBIM
mpolleccyanbHBIM KomekcoM Poccuiickoit ®Demepanuum um  HamoroBsIM KoAeKCOM
Poccuiickoit @emepannu, a, ciaedoBaTebHO, He SABIASIOTCS yOBITKAMH. AHAJIOTUYHON
ABJISETCA CUTyallus ¢ TPETEMCKMMHM pacXxoJaMU, HeCeHMEe KOTOPHIX OCHOBAHO Ha 3aKOHE
o Tpereiickux cygax. Kpome Toro, paccMoTpeHue TpeTeilckKoro cbopa B KayecTBe
yOBITKOB MMPOTUBOPEYUT MPUHIINAITY ITUCIIO3UTUBHOCTH apOUTPaxXHOTO
CYIOTIPOM3BOACTBA, ITOCKOJNBbKY MJaHHBIE pacXOObl B3BICKMBAIOTCA 03 3adBICHUS
CTOPOHBI, YTO MPUMEHUTEIBHO K YOBITKAM HEBO3MOXHO.

Hamo oTMeTUTh, YTO OTHeceHMWe K YOBITKAM CyIOeOHBIX pacxXxoJoB, B IeJOM, U
TpeTeiickoro cbopa, B 4YaCTHOCTU, IIPOTUBOPEUYUT OTIpeNeIeHNI0 JeHEeXHOTO
00g3aTeNbCcTBa, ITOJ KOTOPBIM JJIg 1IleJeld OaHKpPOTCTBA MOHUMAaeTCd OO0SI3aHHOCTH
JOMXKHWKA YIJIATHTHL KPEeIUTOPY OIpeAeTeHHYI AEeHEXHYI CYMMY II0 TpaXIaHCKO-
MMpaBOBO# caenke W (WMIW) WHOMY TIpeAyCcMOTpeHHoOMY [I'paXmaHCKUM KOIEKCOM
Poccuiickoit ®demepanuum, OOIXKETHBIM 3aKoHomaTelbcTBOM Poccuiickoit ®emepanum
ocHoBaHuI0 (ab3al 4 cratbu 2 3aKOoHa 0 OAHKPOTCTBE). YUeT B KauecTBe JEHEXHBIX TeX
TpeOOBaHMI, KOTOPBIE BO3HUKIM II0 OCHOBAHWUAM, TIPEAYCMOTPEHHBIM WHBIM
3aKOHOJATEJIbCTBOM, 3aKOHOM O OAHKPOTCTBE HE MPEAYCMOTPEH.

XOoTS, CTOUT OTMETUTh, YTO cyAeOHasT TmpakTMKa B MacmTabe Poccuiickoit
Denepaniim B OCHOBHOM CKJIaIBIBACTCS B HalpaBJIeHUHM OTHECEHMS CYIeOHBIX pacXxomoB
K ocHOBHOMY pmoiary (moctaHoBiaeHns ®AC MO or 06.09.2010 roma Ne KI'-A40/10040-
10-TT; 9AAC Ne 09ATI1-2728/2006; ®AC C30 ot 01.12.2009 roma mo meay Noe A21-
2167/2009, ot 03.06.2009 roma mo nemy Ne A52-4537/2007 n op.).

1.2. KakoBa mpaBoBagd Tmpupola TpeOOBAaHUI 4YJjieHa MMaeBOTO WHBECTUIMOHHOTO

KOOoIMepaTuBa O BO3BpaTe MaeBBbIX B3HOCOB? [lomieXuT K 3aJ0JXKEHHOCTh MO AaHHBIM

B3HOCAM Y4YeTy NPH OIpeAecIeHNN MPU3HAKOB OaHKpOTCcTBa?

CornacHo myHKTy 1 cratem 4 3akoHa o OaHKPOTCTBE IJII ONpeIcJeHUS HaJludusg
NpU3HAKOB  OaHKPOTCTBA JOJXHMKAa HE  YYUTHIBAIOTCS  o00sg3aTelbCTBa  Hepel
yupeauTeasiMu (ydaCTHUKaMU) AOJXKHUKA, BbITEKAKOI[1Me U3 TAKOTO ydyacTHus.

Bompoc o0 BO3MOXHOCTM TIpM3HAHMS  HJaHHBIX TpeOOBaHMI BBITEKAIIUMU U3
y4acTus B JeSITEJIbHOCTUM TMaeBOro MHBecTULMOHHOTro koomnepatuBa (I[TWUK) wunum
OTCYTCTBUM TaKOBOI, OOBSICHSIETCS HE BHOJIHE IMOHSATHBIM XapakKTepoM OTHOIIEHWI,
cknageiBaromuxcsa BHyTpu [TMK mo moBoay ocyniecTBIeHUSI UM CBOEi AeSITETbHOCTH.



1 mno3umusa: oOsa3atenbctBa [IMK no Bo3BpaTy maeBbIX B3HOCOB BHITEKAOT U3

y4acTus B KOOIlepaTUBE.

ITo cBoum wnenssm ITUK cXxoaHbl ¢ XMJIMUIIHO-HAKOMUTEIbHBIMU KOOIEpaTUBAMU
(XKHK). Cormacio nyHkrty 1 ctatbu 1 @egepanbHoro 3akoHa «O XKUIMIIHO-
HakonuTedbHBIX KoomepaTtuBax» KHK - moTrpebutenbckuii KoomepaTuB, CO3AaHHBIN Kak
J100pOBOJIbHOE O0BEeAMHEHUE TIpaxXkJaH Ha OCHOBE YJEHCTBAa B ILIEJSIX YIOBJIETBOPEHUS
MOTPeOHOCTE YJEHOB KoOoMepaTuBa B XKUJIBIX TMOMEIIEHUSIX MNyTeM OO0beIUHEHUS
yjJeHaMM KoollepaTuMBa MaeBbIX B3HOCOB;

WX nesaTebHOCTh COCTOUT B MPUBJICYECHUHU W MCHOJIH30BAHUM NEHEXHBIX CPEICTB
rpaxiaaH - 4YJEHOB KooOllepaTHUBa M HWHBIX IPUBJICYEHHBIX KOOIMEPATUBOM CPEICTB Ha
NpuoOpeTeHUe MJU  CTPOUTEILCTBO  XKMJBIX TNOMELIEHM (B TOM  4YHCIE B
MHOTOKBapTUPHBIX OOMax) B ILeJsIX Mepegayd MX B MOJb30BaHME UM IOCJE BHECEHUS
MmaeBbIX B3BHOCOB B MOJHOM pa3Mepe B COOCTBEHHOCTb YJeHAM KOoIepaTuBa.

IlpencraButenu IIMK Hepeako yka3bplBalOT YTO NPUHLUMUIIMAIBHOU pazHULEH MeXIy
ITNK u KHK gBasietrcsa To, 4To NIpuoOpeTeHUEe YydaCTHUKAaMM IIpaBa COOCTBEHHOCTH, KakK
MpaBUIO, HE CTABUTCSI YJIEHCKMMHU JOTOBOPAaMM B 3aBUCUMOCTb OT MOJHOHN yIJIaThl
B3HOCOB; C YIJIATON yCTaHOBJIEHHOTrO B YJEHCKOM OOroBope oObeMa BBHIIJIAT YyYaCTHMK
npuobpeTraeT COOCTBEHHOCTb Ha KBapTUpPy, OIHOBPEMEHHO ¢ YeM KOOIlepaTuB
CTAHOBUTCS 3ajorojaepxkareyieM IOCAeIHE.

OngHako ciaedyeT OTMETUTh, 4To, Bo-TiepBhiX, [IMK ucmonan3yloT oba BapuaHTa, BO-
BTOPBIX, BPSA JIU 11€J1eCO00pa3HO MPOBOAUTh pa3inuue MEXAYy JaHHBIMU IOPUAMYECKUMU
JUIlaMM, OCHOBBIBAsIChb TOJbKO Ha MOMEHTE IPEIOCTAaBJICHMS XUJIbS B COOCTBEHHOCTD.
IlpencraBisgeTcd, 4TO ONpeAeNSIOIIMM MOMEHTOM B JaHHOM CJy4yae HOJIKEH CIYXUTb
(bakT mpuBAEYEHUS OEHEXHBIX CPEACTB IrpaxkiaH C leJbl0 NaJbHEHIIEero MoJy4eHUsI UMU
KUJIbS.

CornacHo myHKTy 2 cratbu 1 ®egepanbHoro 3akoHa «OO0 yyacTUM B J0JEBOM
CTPOUTEJIHLCTBE MHOTOKBAPTUPHBIX OOMOB UM HHBIX OOBEKTOB HEABMXHMOCTU U O
BHECEHUU HM3MEHEHUN B HEKOTOphblie 3aKOHOAaTelibHble akKThl Poccuiickoit depepaunn»
MpUBJIIeYeHUEe  JTEHEXHBIX CpPeACcTB  TIpaxaaH [JiI  CTPOMTEJNbCTBAa  (CO3MaHUS)
MHOTOKBapTUPHBIX AOMOB M (MJM) MHBIX OOBEKTOB HEIABUXUMOCTU IOPUIMUYECKUM
JUIIOM C MIPUHSTUEM Ha cebs 0053aTeJbCTB, MOCTAE MCHOJHEHUS KOTOPBIX Y rpaxXkaaHuUHa
BO3HHMKAeT NMpaBO COOCTBEHHOCTM Ha XXWJIOE IMOMellleHue B cTposiieMcs (Co3aaBacMoOM)
MHOTOKBapTUPHOM AOMe, AONMYCKaeTCsd B CliyyasX: a) 3aKJIOUYeHMS JOTOBOPOB NOJIEBOTO
y4acTUsl B CTPOMTENbCTBE; 0) MyTeM BBIMYyCKa 3MUTEHTOM, UMEIOIIUM B COOCTBEHHOCTU
WM Ha MpaBe apeHIbl 3eMEJbHBI YyYaCTOK U IOJYYMBIIMM B YCTAHOBJIEHHOM IIOpSAKE
paspelieHre Ha CTPOMTEJbCTBO Ha 3TOM 3eMEJbHOM YYyacTKe MHOTOKBapTHUPHOIO AoMa,
obJuralMii ocoboro BulIa - XWIMIIHBIX CepTUOUKATOB, 3aKPEIJISIOIIUX IMPaBO HUX
BJadesiblleB Ha IOJyYeHME OT OMMTEHTa XWJIbIX IOMEIIeHUNH B COOTBETCTBUM C
3akoHonmareJbcTBOM Poccuiickoii @Pegepanum o0 ILEHHBIX OyMarax; B) KWJIMIIHO-
CTPOUTEIbHBIMU M XKMJIUIIHBIMU HAKOMUTEIbHBIMM KOOIlEpaTUBaAaMU B COOTBETCTBUM C
(benepasbHBIMU 3aKOHAMM, PETYJIUPYIOIUMHU AEATEJbHOCTh TAKUX KOOMEPaTHBOB.

HoroBopsl goaeBoro ctpourtenbctBa IIMK He 3akinouyamTcsa (3aKI04aloTcsa
YJIeHCKHME JTOTOBOpHI), oOauraluMuM He BbIIIycKawTcsa, mnepepeructpauus B 2KHK,
npeaycMoTpeHHasl cratbeit 57 3akoHa o 2KHK, kak mnoka3biBaeT MNpakTukKa, He
MPOBOIUTCS.

Takum o6pasom, nonoxenue IIMK xapakTepusyeTcs TPYIHOCTbIO OIpeaeaeHUs
HOPMAaTUBHO-NPaBOBOro akTa, MPUMEHUMOTO K PeryJIMpPOBaHUIO UX OESITEJIbHOCTHU.



MHeHUI0O O TOM, UYTO 1lieJib YJIEHOB KOOIlepaTuBa, COCTOsIlas B NPpUOOpPETEHUU IO
pe3yjbTaTaM ymjaThl B3HOCOB IpaBa COOCTBEHHOCTHW Ha HEABUXMMOCTb, CBOJUT JaHHBbIE
OTHOIIEHUS K 005A3aTeIbCTBEHHBIM, MOXHO MPOTUBOIOCTAaBUTH CclieAylolllee, IPOBeas
aHaJOTHI0O C OTHOIIEHUSIMU ydyacTHsl B aKIIMOHEPHBIX OOlIecTBax, rae Lejblo aKliMoHepa
SIBJIIeTCS MoJydeHue auBuiaeHaoB. Ho mnpu >ToM mnpaBo Ha AUBUAEHIBI He JaeT
OCHOBaHUK TOBOPUTh O TpaHchopMalUUU KOPMNOPATUBHBIX IPAaBOOTHOIIEHUN B
obOs3aTenbCcTBEHHbIe. IIpaBo Ha mMojJdydyeHUe JAUBUIEHAOB B KOHKPETHOM pasMepe
peanusyeTcs MOCPEACTBOM JIOMOJHUTEIbHOTO IOpUAMYECcKOro ¢dakTa B BUIE pelIeHUS
obmero cob6bpanusi; B I[IMK TakuM NOMOJHUTENbHBIM lOpUAMYECKUM dakToM Oyaer
BHeCeHHUEe HeoOXOoAuMOI CyMMBbl MaeBbiX B3HOCOB. COBOKYMHO JaHHbIe MPaBOOTHOIIEHUS
OTHOCSTCS K KOPIIOPaTUBHBIM.

ITo aHanorum ¢ Xo03sIMCTBEHHBIMU OOIIECTBAMMU MOXHO pacCMOTpPETh TakKXe BOIMPOC
Bbixojga ujeHa u3 [IWUK. Ilpu Bbixome u3 coctaBa ydyacTHUKOB AO wuiau oOliecTBax c
OTpaHUUYEHHOW OTBETCTBEHHOCTbIO, akuuoHep wujiuh ydyacTHUK OOO, COOTBETCTBEHHO,
peanu3yeT aKUMU WU OTUYXKJAeT AOJI0 B YCTABHOM KaluTaje, SIBASIOUIMECS YCIOBUEM
Takoro yvyactus. B unenckux pgorosopax IIMK mnpsimo ykaswsiBaeTcsi, 4To dopmoii
yyacTusl B 1esTeJbHOCTU KOooTllepaTuBa SIBJASIETCS yIljiaTa IaeBoro B3HOCA.

Takum o0Opa3oM, NeHexXHble 00s3aTeIbCTBA OTBETUYMKA IEpel HCTUOM B pa3Mepe
BHECEHHOI0 MaeBOTro B3HOCA, MBJISIOTCS o00sg3aTelbCTBaAMMU, CBSI3aHHBIE C YdyacTUEM
(yneHCcTBOM) 3asiBUTENSI B AESITEJIbHOCTU NOJIKHMKA, CleaoBaTelbHO, HE MOoajexar yuyeTy
Mpu ONMpeJesIeHUU HaJIU4Yusl MPpU3HAKOB OAHKPOTCTBA.

2 Nno3umus: OTHOIIEHUS MEXIY MK u ero YyJeHaMM  SBJISIOTCS
00513aTeIbCTBEHHBIMHU, CBSI3AHHBIMU  C WHBECTULIMOHHON  NESITEeAbHOCTHIO, a,
clemoBaTeIbHO, 3aJOJKEHHOCTh IIO MaeBBIM  B3HOCAM  IIOMJICKUT ydeTy IIpu
OoIlpeieIeHNN HaJu4us NPU3HAKOB OaHKPOTCTBA.

ITomuMo aHajmorum ¢ YKa3daHHbIM BbIIIE€ JOroBOpOM HJOJEBOTO Yy4dyaCTud B
CTPOUTECIBCTBE OJAaHHBLIC OTHOIICHUA TCPHUOANMYECCKHN TIPU3HAIOTCA BbITCKAIOIIMMU U3
JOTOBOPOB:. mmoapsima, arcHTUPOBAaHUA, KYIIJIU-TIPOAAXHNW B paCcCpoOUYKYy. ITomuMo 3TOrO MX
MOXHO paCO€HHMBATb KakK aJ'[bTepHaTHBHbIﬁ croco0 HpI/IO6peT€HI/IH XNjiabd B HMIIOTEKY, C
TOU JUIIb paBHHHeﬁ, YTO Ha CTOPOHEC Kp€AMUTOpPA BBICTYIIACT HEC 6aHK, a KOOoIlepaTus.

2. KakoB KpyT JUIl, UMEIOIIUX MPaBO OCIMAapWBaTh CAEIKHU JOJKHUKA B MOPAIKE U
no ocHoBaHusaM riaaBbl  [11.1 DepepanbHoro  3akoHa «O  HeECOCTOSTEIBHOCTHU
(bankpoTcTBe)»? BnpaBe Jau KpeauTop oOxajloBaTh OIpelieieHUue cyjaa, MPUHATOE B
paMKax jgeila o GaHKPOTCTBE MO pe3yJbTaTaM TPOBEPKH HEWCTBUTEIbLHOCTH CHEJIKU B
MOopsIIKe YKa3aHHOM TJIaBbI?

1 moaxoa: KpeAUTOpPHI, KOHKYPCHBIE KPEIUTOPhl HE BIIpaBe OCIIapMBaTh CIACJIKHU IO
ocHoBaHUsAM M B mopsake riaBbl III.1 3akoHa o OaHKpPOTCTBE M, CJEIOBAaTECIbHO, HE
BIpaBe 00XaJlIoBaTh OIIPEACICHMSI, MPUHSITHIC IO pe3yJibTaTaM OcCIapuBaHUA.

B coorBerctBUM ¢ mOyHKTOM 1 cratem  61.8 @DemepanbHoro 3akoHa «O
HECOCTOSITEJIbHOCTU (0aHKPOTCTBE)» 3asiBJIeHMEe 00 ochmapuBaHUMU CHEJIKU JTOJXKHHUKA



nopaeTcss B apOUMTpaxXHBI Cyln, paccMaTpuBalOIIUMi Aed0 O OaHKPOTCTBE AOJKHUKA, U
MOIJIEXKUT PACCMOTPEHUIO B ejie 0 OAHKPOTCTBE MOJIXKHUKA.

CornacHo crathe 61.9. 3akoHa 0 OaHKPOTCTBE 3asBJIeHME 00 OCIapUBAaHMM CIOEIKH
JOJXKHUKA MOXET OBITh IMOJAHO B apOMTpPaXHBI Cyd BHEIIHUM YNPaBASIOIIUM WU
KOHKYPCHBIM YIpaBJISOIIUM OT HMMEHHU AOJKHMKA IO CBOEM HMHULMATUBE JUOO IO
pellieHu0 coOpaHUs KPEAUTOPOB WMJIM KOMUTETAa KPEIMTOPOB, MPU 3TOM CPOK MCKOBOM
JaBHOCTM MCUHUCIISIETCS C MOMEHTa, KOorga apOuTpaXHbIl yHpaBaSIOIWNA y3HAT WU
JOJXKeH Obl1  y3HaTh O  HaJWYMM  OCHOBAHMUM  IJigd  OCHapuBaHUS  CHEJKH,
npeaycMOTpeHHbIX HacTodmuM PenepalbHbIM 3aKOHOM.

MHoe, xpoMe Kak OyKBaJibHOE€ TOJKOBaHME HOaHHOW  CTaThbU, JMIIAET
11eJecoo0pa3sHOCTM BHECeHME B 3aKOH JaHHBIX M3MEHEHMiI, Kacamliuxcs Kpyra
CYyOBEKTOB OCHapuUBaHMUS.

B orHomeHuuM KOHKYpPCHBIX KpenutopoB IIpoextom IlocranoBiaeHus Ilienyma
Briciiero ApoutrpaxHoro Cyna Poccuiickoit @emepanuum «O HeKOTOPBIX BOMNpocax,
CBA3aHHBIX ¢ npuMeHeHueM riaaBbl III.1 ®enepanbHoro 3akoHa «O HECOCTOSATEIBHOCTU
(6aHKPOTCTBE)» a MPEAJIOXKEH CACAYIOIIMA BapuMaHT pellleHUs MPOOJIeMBbI.

Bomnpoc 00 ocmapuBaHUM CHEAKM MOXET ObITh MHULMMPOBAH TOJbKO COOpaHUEM
kpenutopoB. IIpoexT mpeaycMarpuBaeT, 4YTO B cJydyae YKJIOHEHUS BHEIIHEro WIHU
KOHKYPCHOI'O YIpPaBJSIONUIEro OT BHIMOJHEHMS JaHHOTO pellleHUs KOHKYPCHBIN KpPeauTop
WM YIOJHOMOYEHHBII opraH BIIpaBe OOpaTUTLCSI B Cyld C XajJobOoif Ha HelCTBUMA
yIpaBasgIoOmero B nopsaake crarbu 60 3akoHa o 6aHKpoTcTBe. OTAENbHBIA KPEeAUTOP UK
YIIOJIHOMOYEHHBIM OpraH BIIpaBe OOPaTUThCI K YyIpaBasgioluleMy C MpeajoXeHUueM o0
ocllapuBaHUMU CHOEJKHW; TPpU YKIOHEHUM YHOPaABASIONIET0 HWHUIIMATOP TakKxke MOXeT
HWCITOJIb30BaTh MPEAYCMOTPEeHHYI0 cTaTbeii 60 Ha3BaHHOro 3aKoHa BO3MOXHOCTH (IMYHKT
33 IIpoexra [1nenyma).

I[Ipy TpuHATUM OaHHOTO BapuaHTa BO3HMKAaeT NpoOjJeMa BO3MOXHOIO JMIIEHUS
KpeIUTOpOB IIpaBa Ha 3alllUTy UX uHTepecoB. M3 mpennaraemoro Ilpoektom IlieHyma
pelIeHusl caenyeT, YTO KOHKYDPCHBIM KpeauTop BIpaBe peaiu30BaTh IpaBO Ha 3allUTy
WCKJIIOYUTEIbHO MOCPEACTBOM XajdoObl Ha NEHCTBUSA YIPaBISIOIIETro, YKJIOHSIOIIErocs
OT peajluM3allud pelIeHUus] coOpaHMUsS KpeauTopoB 00 ocmapuBaHUM caejJku. OmHakKo
OCTaeTCsl HESICHBIM, KaKue yKaszaHus AOJKHBI OyAyT codepXaThbCs B pPE30JIOTUBHON
YacTu OMNpeaeJMHUS Cyaa MpU YCIOBUU YAOBJIESTBOPEHMS NAaHHOW XanoObl. Bpsnm au B
JaHHOM cJjlydyae AOMNYCTHUMO TOBOPUTHh 00 00s3aHUMU YIIpaBJISIOIIEro oOpaTUThCI B Cyd C
3asiBJieHueM 00 ocmapuBaHUM CHEJAKHM, TOCKOJbKY TaKoe YyKa3zaHue BCTYNUT B
NMPOTUBOpPEYNE C MPUHIUIIOM TMCITO3UTUBHOCTH apOUTpaxxHOTro Ipolecca.

OTHOCUTeNbHO KpeauTopoB I[IpoekT Takxke yKa3blBaeT Ha BO3MOXHOCTL IOJayu
VMU aHaJOTUYHOUN XaaoObl B CBSI3M C OTKa30M WM Oe3leiiCTBMEM YNpaBJSIOIIero IO
pe3yiabTaTaM  HUX  oOpalleHus ¢  IpeajoxkeHueM 00  ocrmapuBaHUM  CHEJKH.
I[IpuMeHUTETbHO K STOMY BO3HMKAaeT cieaylomuii Bompoc. Eciam 3akoHomartelsb
UCKIIIOUUII KPeJUTOPOB U3 cyObeKToB ocmapuBaHusa (a IIpoekt I[lneHyma moaaepKuBaeT
JaHHOE TOJKOBaHHUE), TO yKa3aHHOE pas3pellieHHe IMpoOJeMbl, MO CYTH, NpeacTaBseT
coboii 06xon HOpMHI ctaTthu 61.9, mocpeacTBOM no00aBeHHs B LEMOYKY OCIHapHBaHUS
JIMIITHEro 3BeHa B BUIE YNpaBASIONIEr0, KOTOPOrO MOXHO INPUHYIUTh K COBEPIICHUIO
JaHHoro pelicTBus. I[Ipu MONOXUTENIbHOM pe3yJibTaTeé PacCMOTPEHUS XajJloObl BHOBb
BCTaeT YKa3aHHBIH BbILIE BOIPOC O CONEPXKAHUU PE3OJIOTHUBHOM YacCTH.

B pesyabraTe u3MEeHEHUN TMpaBO Ha oOCHapuBaHUE CHAEJOK COXPaHUIOCh ¥y
KpEeIUTOpOB B JOCTaTOYHO YCEYEHHOM BuUAe. 3aKOHOIATEJbHBIX TMPEMITCTBUN K
OoCllapMBaHUIO CHEJOK MJOJKHHUKA IO OO0IlerpaXiaHCKMM OCHOBaHUSAM B HCKOBOM



nopsake HeT. [ToMmuMo atoro, corjacHo MyHKTY 11 cratbu 142 3akoHa o GaHKpPOTCTBeE
KpeaAUuTOpbl, TpeOOBaHUS KOTOPbIX He ObLIM yAOBJETBOPEHBI B MOJHOM OO0BEME B XOje
KOHKYPCHOIO TMpOM3BOJACTBA, MMEIOT INpaBo TpeboBaTh oOpallleHUs B3bICKaHUS Ha
WMYIIECTBO JOJXHHUKA, HE3aKOHHO TMOJyudeHHOe TpeTbMMM JIMIlaMU, B pasMepe
TpeOoBaHUl, OCTaBIIMXCS He MOTralleHHbBIMU B Jeje 0 OaHKPOTCTBE.

Takum o0Gpa3oMm, yuyuTbiBas UCKJIOUYeHUEe 3aKOHOM O OaHKpPOTCTBE KPEAUTOPOB U3
Kpyra cyobeKTOB ocHapuBaHUS CHEI0K, MOXHO CHejlaTh BbIBOJ 00 OTCYTCTBUU y HUX U
npaBa Ha o0OXxajloBaHHUE oOINpeAeseHUl, MPUHATHLIX MO pe3yJbTaTaM oclapuBaHus. B
MPOTHBHOM cJiyyae TakKoe MpaBo NpUBeJo Obl K (paKTUUYECKOU OTMeHEe 3aKOHOIIOJIOXEHMU S
cratey 61.9 3akoHa 0 GAHKPOTCTBE.

IToaBoasi UTOr, CTOUT OTMETUTH cieaywinee. HecMoTpss Ha TO, YTO y KPEeaAUTOPOB
ocTajoch IIpaBO Ha OCIlapuBaHUE CHEJOK JOJXHUKA B OOIIEMCKOBOM IMOPSIKE I10
ocHOoBaHUAM, TnipeaycMorpeHHBIM ['K P®, numeHwe ero BO3MOXHOCTH pealu3alluu
Takoro nmnpaBa no ocHoBaHusaM rhaBbl III.1 3akoHa o OaHKpoTcTBe (OCHOBaHMS,
NpenycMOTpEHHBIE €10, SABJISIOTCS, MO CYTU, OCHOBHBIMMU) YIlIEMJIIET, B MePBYIO ouepelb,
KOHCTUTYLLMOHHOE TpaBO Ha CyAeOHYIO 3alluTy.

2 moAXOon: OINpelesieHUs, TPUHSATbIE IO pe3yJbTaTaM OCMapUBaHUS CHEJIOK B
nopsake riaaBbl II1. 1 3akoHa o GaHKpPOTCTBE, MOTYT OBITh 00XajlOBaHbl KpeauTOpaMH,
MOCKOJIBKY MYyHKTOM 3 cTaTbu 223 yKa3aHHOTO 3aKOHa He MpeaycMOTpPpeH KOHKpPETHBIN
KpPYT cyObeKTOB 00XaJloBaHUS OIpeJesieHUil, BBIHECEHHBIX B JieJie 0 OaHKPOTCTBE.

Taxum o6pa3oM, HAelcTBYdS OT o0OpaTHOTro, MOXHO TIPUUTU K BBEIBOAY O
BO3MOXHOCTU pacIIMPUTENbHOTO TOJIKOBaHMM cTaThu 61.9 3akoHa 0 OAaHKpPOTCTBE, Kak
MpedoCTaBIAOINIEeH TTpaBo Ha OCIapuBaHMWE CHEJIOK He TOJBKO YKa3aHHBIM B Heil IWIIaM.

OaHako AaHHBIM BapuaHT MNPEACTABISIETCS He UMEIOIIUM IT0J cOO0O0M JIOTMYECKOH
OCHOBBI B CBSI3U C TeM, 4YTO IIpU €ro IPUHIATHUM BHECEHHME H3MEHEHUH B 3aKOH O
GaHKPOTCTBE yTpayuBaeT CMBICIOBYIO Harpy3Ky.

3. KakoB o00beM IpaBa KpeAUTOPOB B Jeje O OaHKPOTCTBE Ha o00xXajloBaHUE
CYyIeOHBIX AaKTOB B OTHOIIEGHUMW JOJKHUKA, TIPUHATHIX B paMKaX MCKOBOIO
Npou3BoJCcTBA?

8 mionsa 2010 roma Ilpesuamymom Bricmier o ApourpaxHoro Cyaa Poccuiickoii
®enepanum OBIIO TPUHATO mocTaHoBIeHWe No 2751/10, B KOTOpOM cCym HaA30pHOM
WHCTAHLUMM BbICKa3aj MPaBOBYIO MO3UIIMI0 O HaJIUUYUKU Yy KOHKYPCHOTO KpeauTopa IpaBa
Ha o0XajJoBaHME aKTOB, NPUHSITHIX B OTHOILIEHMM AOJXKHUKaA (0aHKpoTa) IO Jeay B
nopsiiKke UCKOBOTO MPOU3BOJCTBA.

Tax BHepBble 0Ka3aloCh O(PULUMAIBLHO INPU3HAHO IpPaBO KpeauTopa MNpeacTaBUTh
CBOM BO3paXxeHusi IMPOTUB TpeOOBAaHUKW APYyruxX KpeaUuTOpPOB BHE paMoOK jeja o
0aHKPOTCTBE NOCPEACTBOM 0O0OXaJloBaHWs aKTOB, Ha OCHOBAaHWUU KOTOPBIX TpeOOBaHUS
KpPEeIUTOPOB BKJIIOYEHBI B peecTp TpeboBaHuUii. 1o mpuHATUSA mocTaHoBIeHUST Ne 2751/10
B CyJdeOHOM MpaKTUKe Mpeobiianan Moaxo], COraCcHO KOTOPOMY Bce MpaBa, B TOM YuCIIE,
NnpaBO Ha IpeJcTaBlieHWE BO3PaXXeHUU OTHOCUTENbHO TpeOOBaHUIW OAHOTO KpeauTopa,
IPpYyroii KpeauTop MOXET peaju3oBaTh TOJbKO B paMKax jaejda 0 0aHKPOTCTBE AOJKHMKA.
CinencTtBueM 5TOro ObLIO BO3BpallleHUWE Xajlo0, MOJaHHBIX Ha aKThl, MNPUHSTHIE B
OTHOIIEHUM JOJKHUKA B MOPSAIKE MCKOBOTO MPOU3BOJCTBA, HA OCHOBAHUU OTCYTCTBUS Y



KpeauTopa TaKoTo MpaBa Ha obOxaJloBaHWe B mnopsaake cratbu 42 ApOUTpaxHOro
nmpolieccyaqdbHOTO Komekca Poccuiickoit Penmepallid TaKUX CyAeOHBIX aKTOB.

BmecTte ¢ TeMm, oueBUIHOU Oblda ¢dakTUyeckKass HEBO3MOXHOCTb KOHKYPCHOTO
KpeauTopa MOpeAcTaBUThb CBOM BO3pPaXeHMUS OTHOCUTEJNbHO TpebOBaAaHUU Apyroro
KpeAuTOopa, MOATBEPXKAECHHBIX B 3aKOHHYIO CUIY CyAeOHBIM akToM (cTathsa 16 AIIK P®).
ITocTanoBieHUEM IIpe3suguyma No 2751/10 OnLi1a yCTpaHEHa npaBoBas
HeoIllpeaeJeHHOCTb MO0 BOIPOCY O clocofax pealu3allMu KpeIUTOPOM yKa3aHHOTO MpaBa
U TIpM3HAaHO TIpaBO KpeauTopa Ha o0XajloBaHUE CYIeOHBIX akKTOB, TPUHSATBHIX B
OTHOULIEHUM MOJIKHMKA B paMKaxX MCKOBOro mpoudBoacTBa. Ilpu 3tom copepxalieecs B
MOCTaHOBJIEHUU TOJIKOBAaHME SABJIsAETCS 00g3aTeIbHBIM U MOMJEXUT NMPUMEHEHUIO IIPpU
pPaccCMOTPEHUM yIaMW aHaJOTUYHBIX JeJ.

IIpaBoBas mo3unuss BAC P® cpa3y ke moayuymia HIAPOKOe MPUMEHEHHE, BO3POC
MOTOK KaCCallMOHHBIX XajJo0 KpeauTOpoB, KOTOpbie, CChIIasich Ha paccMaTpuBaemoe
MOCTaHOBJIEHME, MoOJlaraloT MpaBo Ha o0XajloBaHNWE aOCOJNIOTHBIM.

BMecTe ¢ TeM, mpencraBiasieTcsa, 9TO B ImocTaHoOBAeHUM Ne 2751/10 comepXuUTCS psim
KpUTEpUEB, TMO3BOJSIOIIMX cAedaTh BBIBOABI O TOM, UTO HE€ BCE KPEAUTOPHl SBIASIOTCS
cybbekTaMu o0XaJloBaHMUSI, M He Bce cyneOHble aKTbl, IPUHATHIE B OTHOLIEHUU
JOJKHUKa BHE paMOK Jejla 0 0aHKPOTCTBE, MOTYT ObITh 00KalOBaHBI.

B cBsizu ¢ 3TMUM HeoOXOoAMMO OOCYAWTH BOIPOCH O TIIpaBe KpeaAuTOpPOB Ha
obOXajloBaHME - OrpaHMYEeH O JIM OHO, - a TakXe O MpolieccyalbHbIX IOCHEICTBUIX
obxanoBaHusi. B ToM ciayyae, ecau pe3yabTaToM OOCYXJIeHUS CTaHeT BbIBOA 00
OTPaHMUYEHHOCTU JIaHHOTO MpaBa, AJs1 (GOopMUPOBaAHUS €AMHOOOPA3HOW MPaKTUKU I10
PacCMOTPEHUIO aMleJIISILMOHHBIX M KacCallMOHHBIX Xajo0 KpeAuTOpPOB IeJecoo0pa3Ho
0003HAUYUTh KPUTEPUU, MO3BOJSAOIIME ONPENETUTh KPYT CyObeKTOB 00OXaJloBaHUS.

Ha ocnoBe ananm3a moctaHoBaeHusd I[lpe3umamyma Ne 2751/10 MOXXHO BBIIECIUTH IBa
KpUTEPUS: CTaTyC KpeauTopa U MOMEHT MPUHATUS 00XaJlyeMoOro akrTa.

1 kpurepmii: B mnocranoBieHun BAC P® ykazamr Ha TO, 4YTO NpaBO Ha
ob6XafoBaHMe OOYCJOBJIEHO HaJlMYMEM y KOHKYPCHOTO KpeIuTopa MpaBa Ha BO3paXKeHUs
OTHOCUTEJIbHO TPeOOBAHUU NPYTUX KPEeAUTOPOB, KOTOPOTO OH HE MOXET OBbITh JIUIIEH.

NUcxonst M3 3TOro MoOJOXEHMS, MOXHO cHejlaTb BBIBOJA O TOM, UYTO €CJIU JULY B
paMKkax aejga o 0aHKPOTCTBE He IMpeaoCTaBJIeHO IMpaBO Ha 3asiBJIeHUE BO3pPaxXeHMUU, OH MO
cmeicny IlocranoBinenus BAC P® He BmpaBe o0XanoBaTh akThl, TPUHATHIE B
OTHOULIEHUM MOJXHUKA B HCKOBOM IpousBoacTBe. CiemoBaTelbHO, KpPEAUTOPHI, He
OTHOCSIIIMECS K KOHKYPCHBIM, MCKJIOUYAOTCSd U3 Kpyra cy0beKToB 00KaJloBaHMS.

2 KpHTepHii: MO CMBbICIY TMoOcTaHOBJeHUS Ilpe3uamyma BTOpPHIM YCJIOBUEM
SBJIsIeTCd MNPUHSTHE O00XalyeMOoro akTa Iocjie BO30yXIeHUsS MNPOU3BOACTBA MO Oeay O
6ankporcTtBe. Tak, BAC P® yka3wmiBaeT: yUYMTHIBasi, 4YTO JAeJ0 O OAHKPOTCTBE OOIIECTBa
BO30YXIEHO 10 PACCMOTPEHUS HACTOSIIEro cropa Mo CyUecTBY, NPUHSITHUE pellleHUus Mo
JaHHOMY JieJy 3aTparuBaeT IpaBa U 3aKOHHbIEe HHTepechl 0aHKa KakK KOHKYPCHOTO
KpeauTopa, KOTOPbIM He MOXeT ObITh JIMIIEH CBOero IipaBa Ha BO3paXeHUs
OTHOCUTEJIbHO TpeOOBaHUN APYTruX KpeaAUTOPOB, MPEAYCMOTPEHHOro MYyHKTOM 3 cTaTbu
100 ®epmepanpHOoro 3akoHa oT 26.10.2002 N 127-®d3 «O HeCOCTOSATEIbHOCTH
(0aHKPOTCTBE)».

IIpyuMeHUTENbHO K JAHHOMY KPUTEPUIO HEOOXOAMMO TakKXe OTBETUTh Ha BOMPOC O
TOM, CUUTaTh JU PACCMOTPEHMEM [ieJla MO CYLIEeCTBY MPUHSATHUE pEeIleHUs WUIU XKe ITOT
MOMEHT HaJ0 OINpeneasTh C YUETOM aleJUISILMOHHOTO 00XajloBaHUS.



Hapsany c BHIICTICHUEM JaHHBIX KpUTEpUEB TpebyeTcs YCTAaHOBHTH
IpolleccyaJbHbIC MOCICACTBUS NMPUHATHS XaJloOBl K IPOU3BOICTBY.

Bo3MoOXHBIE BapHUaHTHI:

- OTMEHSITh CyAeOHBIH aKT Ha OCHOBaHMM TIyHKTa 4 4actu 4 ctatbu 288
ApOuUTpaxkHOTO TMpolieccyalbHOTO Komekca Poccuiickoit Pemepanmu B CBSI3U  C
NPUHSITHUEM €r0 B OTHOIIEHUU JUlla, HE MIPUBJICYEHHOTIO K yYacTUIO B Jejie, U HampaBisITh
JeJIO Ha HOBOE PAaCCMOTPEHME;

OnmHako, yYHMTBIBass TO, 4YTO Yy CyIa, IPUHSBIIETO0 00XalyeMblii akKT, He OBLIO
00SI3aHHOCTH IIPOBEPSITh, HAXOOMTCS JIM CTOPOHA B COCTOSIHMM OaHKpPOTCTBa, BPSI U
MOXXHO IMPU3HATh TOMYCTUMBIM OTMEHY CYyIeOHOTO aKTa II0 JaHHOMY OCHOBAHMUIO.

- IPMHMMAaTh Xajao0y, MpUBJIEKaTh KpeAuTopa B KayeCTBe TPETbero JuIila JubO He
IIpUBJIEKaTh, HO paccMaTpUBaTh XajloOy Mo cymecTBy. IIpu 3TOM BaXHO OTMETUTbH, UTO
CCHIJIKa Ha HapylleHUe cydeOHBIM akKTOM IIpaB KpeauTopa SIBIASETCS TOJIbKO OCHOBaHUEM
ISl TPUHATHSA XKajloObl. OmHAKO JaHHBIE OOCTOSTENbCTBAa HE MOILYT caMH IO cebe
CIIyXHTh OCHOBaHMEM IJsI OTMeHBl Takoro akTa (mocrtaHoBieHue PDPAC MO ot
14.09.2010 roma Noe KA-A41/8745-10). DTo Xe Hamo yYUThIBAaTb M IIPU IOCTYIJIEHUU
Kajmo0bl, OCHOBAaHHOM TOJBKO Ha HAIUYMU O€3yCIOBHOTO OCHOBAHMS JIJI OTMEHHI.

Kpome  ToTO, HeoOXOIMMO  OIpEeNeHUTh  IpoIecCyalbHbie  ITOCJHCIACTBUS
YCTAHOBJICHHMS CYIOM aNeISIIMOHHON MO0 KacCallMOHHOW WHCTAHIIMM OTCYTCTBUS
HapylmieHUs o0O0XaJyeMbIM aKTOM TIIpaB Kpeautopa (ecaud mgello O OaHKPOTCTBE
BO30YXIEeHO TIIOCJe TMPHUHATHS O00XaJlyeMoro cyaeOHOro akra) - IIpeKpalleHue
IIPOM3BOACTBA IO Xajxobe MJIM Xe& pacCMOTpPEHHE XaJoObl IO CYIIECTBY M OTKa3 B €€
YIOBJIETBOPCHHUH.

I[Ipn ymoBIETBOPEHUU CYIOM XKaJloOBl KpeauTopa U OTKas3e B YIOBJIETBOPEHUU
WCKOBBIX TpeOOBaHWUN NOPYyroro KpeauTopa OIpeAesieHWe O BKIWYEHUU TpeOOoBaHUS
KpeauTopa B peecTp TpeOOBaHUM MOMIECXKUT IEPECMOTPY II0 BHOBb OTKPBIBIIMMCS
obcrogrenbcTBaM (Mo aHamorum c paszbsacHeHueM BAC P®, ganasiM B myHkTte 20
IMoctanosmenust Ilmenyma ot 22.06.2006 rtoma Ne 25 «O HeKOTOpPHIX BOIIpPOCaXx,
CBSI3aHHBIX ¢ KBaduuUKaludeil #W yCcTaHOBJIeHMEM TpeOOBaHMUN II0 00sSI3aTeIbHBIM
IUIaTexkaM, a TakXKe CAaHKIMSM 3a IyOJIMYHBIEe MpaBOHAPYIICHUS B Iejie 0 0AaHKPOTCTBE»).

4. CybcunuapHas OTBETCTBCHHOCTDb PYKOBOIUTEIEN JOJI2KHHMKa n JIWIL,

KOHTPOJUPYIONIMUX AOJXKHHUKA.

4.1. TlpoueccyanbHble OCOOEHHOCTU PACCMOTpPEHMS 3asBJIEHUN O MPUBIEYEHUU K

cyocuanapHOil OTBETCTBEHHOCTH:

- TIIpolleccyaJibHOE TMOJIOXKECHME JIHI[, YYaCTBYIOIIUX B pHede (KTO sBISETCS
BHITOIONpHOOpeTaTEIeM);

B coorBercTBMM ¢ TyHKTOM 6 cratbu 10 @PemepanpHoro 3akoHa «O
HECOCTOSITeJIbHOCTU (0aHKPOTCTBE)», 3asBJIeHHE O TNPUBJICYCHUU KOHTPOJHUPYIOIIUX
MOJKHUKA JHMII K OTBETCTBEHHOCTH IO OCHOBAHUSIM, MPEIYyCMOTPEHHBIM HACTOSIIUM
@enepaJlbHBIM 3aKOHOM, paccMaTpuBaeTCs apOUTPakHBIM CYyIOM B Aelie 0 OAHKPOTCTBE
MOJIKHMKA.

[Iyakr 7 cratbum 10 yka3zaHHOTO BHIIIe 3aKOHa IpeaycMaTpuBaeT, 4YTO JWIIA, B
OTHOIICHUU KOTOPBIX TOJAaHBI 3asBJICHUS O TMPUBJIEYEHUU K OTBETCTBEHHOCTU B



COOTBETCTBUM ¢ HactodmuMm @DenepalbHBIM 3aKOHOM, HWMEIOT TIpaBa W HECYT
00s13aHHOCTU JIMI1[, Y4YyacTBYIOLIUX B jaeje O OaHKpoTcTBe (MpaBa U 0O0S3aHHOCTH,
CBsI3aHHBIE C pPacCMOTPEHUEM YyKa3aHHOTro 3asiBJeHUSs, BKJOYas IpaBo o00XajloBaTh
cylneOHbIe aKThl, IPUHSTbIE B COOTBETCTBUM C HACTOSIIEH CTaThe).

IIyakt 12 cratem 142 3akoHa o O0aHKpPOTCTBE IpeAycMaTpuBaeT, 4TO B ciydae,
eciu TpeboBaHMUS KOHKYPCHBIX KPEIUTOPOB M YIOJHOMOUYEHHOIO opraHa He ObLIU
YIOBJETBOPEHBI 3a CUET KOHKYPCHOM Macchl, KOHKYPCHBIN YIMpaBAsSIOUIMK, KOHKYPCHbIE
KPEeAUTOPbl U YIMOJHOMOYEHHbBIN opraH, TpeOOBaHMUS KOTOPbIX HE ObIJIM YIOBJETBOPEHHI,
WMEIT IMpaBO [0 3aBeplieHUsT KOHKYPCHOro IIPOU3BOACTBAa IloAaTh 3asiBJI€HUE O
NMpUBJIeYEeHUU K cyOcuaMapHON OTBETCTBEHHOCTU JMIl, YKa3aHHBIX B cTaTbsax 9 u 10
Hactosgmero ®emepanbHOro  3aKOHA. Bo3Hukaer Bompoc -  KTO  SBJAsIeTCS
BbITOJONIpUOOpeTareseM IO ey O MpPUBJIEYeHUU K cyOCHAMapHOW OTBETCTBEHHOCTU B
ciydae, e€cJM 3asiBJeHHe I0JaHO KOHKYPCHBIM KpPEIUTOPOM UM YHOJHOMOYEHHBIM
OpraHoM B COOTBETCTBUM C MOJOXEHUSIMU cTaTbu 142 3akoHa o GaHKpoTcTBe? bynyt nu
BbIFOAOINIpUOOpEeTaTeIIMU B TakKUX CUTyallMsIX CcaMU KOHKpETHble KOHKYPCHBbIE
KPEeAUTOPHl WJIMU YIIOJHOMOUEHHBIE OpTraHbl, MOCKOJbKY OHHU IMOAAIOT 3asiBJEHUS B CBOUX
WHTepecax, JIMOO OHU TakKxXe KaK W apOuTpaxXHbI ynpaBiasSIlOUMIUMKA IMOJAal0T KOCBEHHbIE
WCKM - B 3alIUMTy BCEX KPEIAUTOPOB.

Oco0eHHOCTbhIO MOAaYM 3asIBJIeHUSI apOUTPaKHBIM YINPaBASIOIIUM O MIPUBJIEYCHUN
K cybcuauapHoOii OTBETCTBEHHOCTU COOTBETCTBYIOLIUX JIUIL SIBJISETCS, B MEPBYIO ouyepelb,
KOCBEHHBbI XapakTep ero tTpeboBaHuil. Tak, KOCBEHHble MCKM HaMpaBJeHbl Ha 3allUTy
WHTEPECOB TPYIIIbI JUI, MepPCOHAJbHBIN COCTAaB KOTOPOI 3apaHee ONpeaesicH.

CBoeoOpa3ue KOCBEHHOTO HMCKa 3aKaiyaeTcs B TOM, YTO MCTLHI 3allUIIAalOT CBOU
WHTEPECHl OMOCPEIOBAHHO, MyTeM NpeAbsBIEeHUS MCKa B 3alllUTy APYroro Julia.

Crnenyer OTMETUTh, UTO cyldeOHasl MpakTUKa UCXOAUT UMEHHO U3 3TOTO MOHUMaHMUS
Takoro poja TpebOoBaHUW - HajaejleHUe 3aKOHOM O OaHKPOTCTBE KOHKYPCHOTO
yOpaBisdiollero MnpaBaMM Ha I0Ja4y MCKOB O TMPUBJIEYEHUU OTIAEJbHBIX JHUIL K
cyocuamapHoid OTBETCTBEHHOCTM MO jgojram OaHKpoTa, C Y4YeTOM IIOJIOXKEHUH
rpaxjaaHCKoOro npasa o cyocunuapHoi OTBETCTBEHHOCTH, O3Hayvaer 4TO
COOTBETCTBYIOIIMI MCK SBJISIETCS KOCBEHHBIM, MOCKOJIbKY IOJAaeTCs BBICTYHNAKIIUM B
poJu  MpolecCyaJbHOTO MCTLUA KOHKYPCHBIM YIpPaBASIOUIUM, OCYLIECTBISIOUIUM
MOJHOMOYMS OPraHOB YIIpaBJIE€HUSI OCHOBHOIO AOJXKHHWKA, HO He B HHTepecax 3TOro
OCHOBHOT'O HECOCTOSTEJNbHOro JOJXHHWKA, a B HHTepecax MHBIX JUI - KPEeIUTOPOB
OCHOBHOTO  JOJI)XHMKA, KOTOPBIX U cieayeT  paccMaTpuBaTh B KayecTBe
BbIrOAONpuobOperaTeneidr mno Ttakoro poaa uckam (IlocraHoBiaeHue I eBsATOro
apbuTpaxHoro ameaanuoHHoro cyga ot 18.06.2009 roma No 09AI1-4287/2009).

VYuyuTeiBasg BBIIIEU3JIOXEHHOE, MPENCTABISETCS UYTO BBITOLONMpPUOOpETATEIEM, B
3aBUCUMOCTM OT CHUTyalMd OyayT 70O KOHKYPCHBIE KPEIUTOPHI JOJKHUKA U
YIIOJIHOMOYEHHBIE OPTaHbl, B CBA3M C T€M, YTO apOUTPaXHBIN YIIPaBISIOUIUNA TECTBYET
OT UMEHU JOJXKHHUKA B MHTEpPECAX BCEX KPEAUTOPOB, MO0 KOHKpPETHBIE KPEAUTOPHI MU
YIIOJIHOMOYEHHBII OpraH, IMOJaBIIME 3asgBJIE€HHE O 3aBepIIeHUS KOHKYPCHOTO
Mpou3BoACcTBa (CM. MOApPOOHEe OTBET HA CIEAYIOLIUI BOIPOC).

- cy0OBbekThl IMpaBa Ha oOpallleHUue ¢ 3asBlieHUMeM (BIpaBe JIM KpPEeAUuTOphbl, He
BKJIIOUEHHBIE B peecTp TpeOoBaHUI oOpallaThbCsi C 3asBJI€HUEM MO 3aBEPLIEHUU WU 10
3aBeplIeHUs TpoLeaypbl CaMOCTOSITEJIbHO W B KakKoM TOpsjaKe; TMojajexar Ju



YAOBJICTBOPCHUIO TpC6OBaHI/IH, YYTCHHBIC 3a pPEECTPOM U TpCGOBaHI/IH KpEaAuTOpPOB IIO

TEKYLIUM TIjaTexam);

Cratbgd 10 3akoHa o OaHKpPOTCTBE yKa3blBaeT ABa BMIA CyObEKTOB, Ha KOTOpbIE
MOXeT OBbITh BO3JOXeHa cybcuamapHas OTBETCTBEHHOCTb MO 00s3aTelbCTBAM JOJKHMKA
- PYKOBOJMTENM NOJXKHHWKA M JKWIA, KOHTPOJUPYIOLIME AOJXKHUKA (IMYHKTHI 5 u 4
COOTBETCTBEHHO).

BmMecTe ¢ Tem, ykaszbiBasg Ha BO3MOXHOCTb MOJayu 3asiBJEHUU O MPUBJIEYEHUU K
cyocuamapHOi OTBETCTBEHHOCTM, 3aKOH MPSIMO IpeaycMaTpUBaeT TakKyl BO3MOXHOCTb
TOJIBKO B OTHOLIEHMM JIML, KOHTPOJUPYIOLIMX MOJXHHMKA (MyHKT 6 cTraThd 3aKOHa O
0aHKpPOTCTRBE).

Tak, 3asgBJieHHWEe O TMpHUBJIEYEHUU K CYOCHMIMAapHOW OTBETCTBEHHOCTU JMII,
KOHTPOJIUPYIOIMIUX JOJXHHUKA, MOXET ObITh IMOJAHO apOUTpPaXKHBIM YNPaBISOIMIUM I10
CBOei MHMIMaTUBE JAUOO TNO pelleHUuw CcoOpaHUsi KpPeAUTOPOB WU KOMUTETa
KpeaAUTOPOB.

AHanu3 nojoxeHuit 3akoHa O OaHKPOTCTBE, CONdEpXallMXCsd B MyHKTax 7 u 8§
ctatbu 10 moO3BOJIgIeT chaegaTh BBIBOA O TOM, 4YTO IpHUBJIEeYeHUE K CyOCHMAMApHOU
OTBETCTBEHHOCTU PYKOBOIUTEJNEW MOJKHMKA OCYIIECTBASETCS MO TEM Xe MpaBujiaM, 4TO
U TIpUBJIeYEHHE K CyOCHUAMApHOW OTBETCTBEHHOCTM JIMI, KOHTPOJUPYIOIIUX AOJKHHUKA
(cm. takxe [TocranoBienue ®AC MO ot 21.07.2010 roga Ne KI'-A40/7385-10).

OagHako cyuecTByeT M MHasg Touyka 3peHMsI, B COOTBETCTBUU C KOTOPOU
apOuTpaxHble Cydbl He MOTYT paccMaTpuBaTh neja O INPUBJIEUYEHUU K cyOcuauapHou
OTBETCTBEHHOCTU pyKoBoaMuTedel (yupeauTteneil) MAOJXKHUKA, TOCKOJbKY pelIeHue
JAaHHOTO BOMNpOCa OTHECEHO K TMOABEJOMCTBEHHOCTHU CYIOB OOIIEell HWOPUCIUKIUU
(ITocranoBnenue ®AC 3CO ot 02.09. 2010 roma Ne A02-376/2010).

JdaHHas MoO3ULIUS MpeaAcTaBisieTcsl JOCTATOYHO CIIOPHOW BBUAY CJEAYIOIIEro.

ITyukT 12 ctatbu 142 3akoHa o OaHKpPOTCTBE NpeAycMaTpuBaeT, UTO B ciydae,
eciiu TpeOoBaHUSI KOHKYPCHBIX KPEIUTOPOB M YMNOJHOMOYEHHOTO oOpraHa He ObUIM
YIOBJETBOPEHbI 3a CUeT KOHKYPCHOM Macchl, KOHKYPCHBIU yNpaBASIOUIUNA, KOHKYPCHBIE
KPeAUTOPbl U YIOJHOMOUYEHHBIN OopraH, TpeOOBaHUS KOTOPHIX HE OBIIM yAOBIETBOPEHDI,
WMEIT TMpaBO A0 3aBepllieHUs KOHKYPCHOro TIIPOM3BOJACTBAa MOoAaTh 3asiBJE€HUE O
MpUBJIEYEHUU K CcyOCHUAMApHOU OTBETCTBEHHOCTM JIHUIl, YKa3aHHBIX B cTaThbiax 9 u 10
HacTosgmero MemnepalbHOTO 3aKOHA.

Takum o0Opa3om, ciaeayeT chaejaaTb BbIBOA O TOM, YTO C 3asiBJE€HUEM O
MpUBJIEYEHUU K CyOCUAMAPHOU OTBETCTBEHHOCTU PYKOBOAMTEJIEU MOJKHUKA U JIUIIL,
KOHTPOJIUPYIOIIUX [OJXHUKA [0 3aBeplIeHUs KOHKYPCHOTO TMPOM3BOACTBA MOTYT
obpaTtuThes apOuTpaxXHBbI yOpaBJISOUINAM, KOHKYpPCHBbIE KPEeAUTOPhI WIH
yOOJHOMOYEeHHbI opraH. [Ipu 3ToM yka3zaHHBbIe 3asiBJE€HUS NOJIKHBI pacCMaTpUBaTbCS B
apOUTpaxXHBIX Cyaax.

CrnenyeT OTMETUTb, YTO TMoOjaBasi 3asBJieHWE O MPUBJIEYEHUU K cyOocuamapHoOu
OTBETCTBEHHOCTU PYKOBOAMWTEJEW MOJKHUKA WIAM JUL, KOHTPOJUPYIOIIUX IJOJXKHUKA,
apOUTpaXHbIi YNpaBASAKIIUNA JeUCTBYyeT MCKIWOUYUTEIbHO B MHTEpecax KpeJauTOpOB,
MpuYyeM He TOJbKO KOHKYPCHBIX, BKJIUYEHHBIX B peecTp TpeOOBaHUI, HO U TexX
KpPeIUTOpPOB, UbM TpeOOBaHUS YUTEHBI 3a PEECTPOM, a TaKXe KPEeAUTOPOB IO TEKYLIUM
ob6s3arenbcTBaM (PemeHue ApoutpaxHoro cyga r. MockBbl ot 04.02.2009 roma mo nmeny
Ne A40-22082/08-123-70).

IIyakr 14 Pexomenmaumii HaydHO-KOHCYJIBbTaTUBHBIX coBeTOB mpu PDemepadbHOM
apourpaxHoM cyme 3amagHo-Cmbupckoro okpyra m @demepaJlbHOM apOUTPaKHOM CyIe



VYpanbckoro okpyra mo uTOraM COBMECTHOro 3acegaHus, cocTosBiierocsas 03 -
04.09.2009 roma B TromMmeHM yKa3bIBaeT clieAyIOIIce.

Kpenutop, TpeboBaHUS KOTOPOTO HE OBIJIM YAOBJAETBOPEHBI B XOJE& MPOLELYPHI
0OaHKpPOTCTBa, BIIpaBe OOpPaTUTLCS C KMCKOM O BO3MEILIEHUM Bpeaa, MNPUUYMHEHHOTO
MPOTUBOIIPABHBIMU OEMCTBUAMM JINI, HA3BAaHHBIX B MyHKTe 3 cTaTthn 56 'K P®.

Kpome Toro, B cyneOHOW MOpakTUKe MHPU3HAETCS NpPaBO KPEeJAUTOPOB Ha Iojaudy
3asBJ€HUSI O MPUBJEYEHUU K CyOCHAMAPHONW OTBETCTBEHHOCTHU, MCXOIS M3 MOJOXEHUM
nyHkra 3 ctatbu 56 'K P®. OmgHako JJig HUX YCTAHOBJIEH 0COOBI mopsaagok. CorjacHo
nosuuuu BAC P® (BelpaxeHHOI, B yacTHocTHU, B [ToctanoBnenue Ilnenyma BAC P® or
15.12.2004 Ne 29 «O HEKOTOPBIX BOIIpOcax IPAaKTHKU TIpuMeHeHUs PDemepaabHOTO
3akoHa <«O HecocTosTedbHOCTU (OAHKPOTCTBE)»), OTAEJIbHbIE KpPEAUTOPHl BIIpaBe
00paTUTbCS C MCKaAaMU O MPUBJIEYEHUU K cyOCHUIAMApHOU OTBETCTBEHHOCTMU TOJbBKO MpU
YCJIOBHUU, YTO COOTBETCTBYIOIIMNW MCK He ObIA MpeAbsBIEeH KOHKYPCHBIM YIPaBISIOUIUM
B X0Jle KOHKYPCHOTO MPOU3BOACTBA.

CrnenyeT OTMETUTbH, UTO BblllleyKa3aHHas MpaKTUKa CJHOXMJIAach 10 IOIMPaBOK B
3aKkoH 0 OaHKPOTCTBE, BHeCeHHBIX 3akKoHOM Ne 73-d3 ot 28.04.2009 roma. Tem He
MeHee, aHalilu3 HOpM, cojAepXallluX BbllIeyKa3aHHbIE IOIMpaBKU, ITO3BOJIIET cHelaTh
BBIBOJ O TOM, UTO TIOCJedHHWE He TOBJIUSAIM Ha BO3MOXHOCTb KpPEIUTOPOB IO
MNPUBJEYEHUIO COOTBETCTBYWIUIUX JHUI K CcyOcuauMapHON OTBETCTBEHHOCTM IIOCJIe
3aBepUIEHUS NpoLedypbl OaHKPOTCTBA.

- MOMEHT BO3HMKHOBEHHUS TIpaBa Ha oOpallleHUe C 3asgBieHUEeM (ecThb IpaKTHUKa,
Korga ¢ TpeboBaHMSIMM oOOpalmraercsd KOHKYPCHBIM yHOpaBAasiomui (B geidax o
0aHKpOTCTBe 0aHKOB 3TO, Kak mpaBujo, 'K ATEHTCTBO MO CTpaxOBaHUIO BKJIALOB) 10
3aBeplIeHUsT GOPMUPOBAHUSI KOHKYPCHOM MaccCHhl);

ITonoxenusa nyHkToB 4 u 5 cratbu 10 3akoHa 0 OAHKPOTCTBE YCTAHABIMBAIOT, YTO
npaBo Ha oOpallleHue C 3asiBJeHUEM O INMPUBJIEYEHUM K CyOCUIAMAPHOU OTBETCTBEHHOCTU
PYKOBOJIMTEE MOJXKHUKA WIAM JIML, KOHTPOJUPYIOLIUX JOJXKHMKA, YCTaHaBIMBAIOT
MOMEHTbl BO3HUKHOBEHUSI CYOCUAMAPHONW OTBETCTBEHHOCTHU COOTBETCTBYIOLIUX JMIL
cjaenymoiumM obpa3om.

PykoBonuTenb JOJIKHUKA HeceT cybcuanapHyto OTBETCTBEHHOCTb no
o0s3aTebCTBAM  JOJKHUKA, €CJIM JAOKYMEHTHhl OyxrajTepckoro ydyera W (WJIH)
OTYETHOCTU, OO0S3aHHOCTb IO COOpPY, COCTaBJEHUIO, BEJAEHUIO U XPaHEHUIO KOTOPHIX
yCTaHOBJICHA 3aKoHomaTelbCcTBOM Poccuiickoit @Pemepalmu, K MOMEHTY BBIHECEHHS
omnpeneJeHnusl 0O BBeAeHUU HAOJIOAEHUS WUJIU NPUHSATUS PEelIeHUs O MPU3HAHUU TOJIXKHUKA
0aHKPOTOM OTCYTCTBYIOT WJIM He cojAepxaT HHPopMamu 00 MMYylIecTBe MU
00s3aTeIbCTBAaX JOJIKHUKA M UX ABUXEHUM, cCOOp, perucTpauusi u obobluieHUe KOTOpoi
SIBJISIOTCSL  00si3aTeJIbHBIMM B COOTBETCTBUM C 3aKOHOJaTeldbCTBOM Poccuiickoii
Denepanuu, Tn6O eCIM yKazaHHasg MHGOpMAILIUsI UCKaxkeHa.

3asiBJleHUEe O MPUBJEUYEHUU KOHTPOJUPYIOUIMX NOJXKHUKA JUL K OTBETCTBEHHOCTHU
0 OCHOBaHUSIM, TIPeAYyCMOTpPeHHbBIM 3aKOHOM O OaHKpPOTCTBE, paccMaTpuBaeTcs
apOuUTpaXHBIM CYIOM B Jejie 0 OaHKPOTCTBE AOJXKHHUKA. YKazaHHOE 3asiBJI€HHE MOXET
ObITh MOJAHO B XOJe KOHKYPCHOIO MPOU3BOACTBA.

B coorBeTcTBMUM ¢ myHKTOM 12 cTtathu 142 3akoHa o OAaHKPOTCTBE B cjiydyae, €CIu
TpeOoBaHUS KOHKYPCHBIX KpPEJIMTOPOB W YINOJHOMOYEHHOro opraHa He OblIM
YIOBJETBOPEHBI 32 CYET KOHKYPCHON MaccChbl, KOHKYPCHBIM YNpaBasOmuii, KOHKYPCHbBIE
KpPeAUTOPhl U YIOJHOMOUYEHHBIN OpraH, TpeOOBaHUS KOTOPbIX HE ObLJIM YyIAOBJIETBOPEHBHI,



HUMEIOT TpaBO [0 3aBeplieHUWs KOHKYPCHOTO TIPOM3BOJACTBA TMoOIaTh 3asBIEHHUE O
MPUBJIIEYEHUN K CyOCHMIMApHON OTBETCTBEHHOCTM JMI, YKa3aHHBIX B cTaThsix 9 m 10
HacTosmero @emxepalbHOr0 3aKOHAa.

Ho mpenbsiBieHUsS TpeOOBaHUU K cyObeKTaM CyOCHUIMapHON OTBETCTBEHHOCTU B
paMKax Tpoleaypbl 0aHKPOTCTBA IOPUAMYECKOTO JMIla TaKXe MOJKHA OBITh 3aBeplleHa
Impoaaxa MMYIIEeCTBa OPUAMYECKOTO JHMIA - OOJXKHWKA W YEeTKO OIIpenesieH pa3Mep
cybcunmapHoii OTBETCTBEHHOCTM, MCXOAsS W3 Ppa3HUIBl MeEXAy OIpeaesisseMbiM Ha
MOMEHT 3aKpBITHSI peecTpa pa3MepoM TpeOOBaHMK KPEIMTOPOB, BKIIOUEHHBIX B PEECTp
TpeOOBaHUN KPEeOAUTOPOB, M pa3MepoM YIOBIETBOPEHHBIX TPeOOBAaHMI KPEeIMTOPOB Ha
MOMEHT TIpPMOCTAHOBJEHHUS pacyeTOB ¢ KpeauTopaMU WJIM MCIIOJHEHUS TEKYIIUX
00s3aTeNbCTB JOJKHHUKA B CBA3M C HEINOCTAaTOYHOCTHIO MMYIIEeCTBa HOJKHUKA,
COCTAaBJISIOINIEro KOHKYPCHYIO Maccy (IMyHKT 8 ctathbu 10 3akoHa 0 OAaHKPOTCTBE).

B oTHomeHMM BO3MOXHOCTH OOpaIlleHus KpPeaAUTOPOB C 3adBICHHEM O
MPpUBJIIEYEHUN K CcyOCHUAMapHON OTBETCTBEHHOCTH OO 3aBeplieHUs ¢GOpMUPOBaAHUS
KOHKYPCHO MaccChl, HEOOXOAMMO YYHUTHIBATh CJedyoliee.

ITockonbKy AJia NMpPpUMEHEHUS CcyOcuauMapHON OTBETCTBEHHOCTMU IIpU OaHKPOTCTBE
HeOOXOAMMO  OTCYTCTBHUE BO3MOXHOCTU  HUCIIOJHEHUS  00S43aTeIbCTB  OCHOBHBIM
IOJXKHUKOM, OHa HCITOJb3YEeTCS TOJBKO B paMKaX TaKoW mpoleaypbl 0aHKPOTCTBa, Kak
KOHKYpPCHOE TIpOM3BOIACTBO. B COOTBETCTBUM ¢ HOaHHOW NO3UIIMEel, oOpalleHue
3asgBJI€HUEM O TIPUBJIEYEHUM K CYyOCHMOAMApHON OTBETCTBEHHOCTHM HEBO3MOXHO W [0
OTKPBITUS KOHKYpcHoro npoussoactBa (ITocranoBnenue ®AC 3CO ot 04.08.2010 r. mo
nerny Ne A67-584/2010).

Ciaenyer OTMEeTUTh, 4TO NOYHKT 14 PexomeHmauuili BolIneynoMsHYThiX HaydyHo-
KOHCYJbTaTUBHBIX coBeToB mnpu DemgepadlbHOM apOUTpaxXHOM cyme 3amagHo-
Cubupckoro okpyra u ®@enepallbHOM apOUTPaKHOM cyae YpallbCKOTO OKpyra ykKasbiBaeT
cienyloiiee.

WUcxons u3 Ha3BaHHBIX IIOJ0XEHHUM 3akoHa O OaHKPOTCTBE, IIOCJE 3aBEpIIeHUS
KOHKYPCHOTO TIPOM3BOJICTBA M HCKIIOYEHUS OOJXKHHUKA M3 EOAMHOTO rocyaapcCTBEHHOTO
peecTpa IOpUIUUYECKUX JULl TpeOoBaHUS, OCHOBaHHBIe Ha NMyHKTe 4 ctathu 10 3akoHa o
0aHKPOTCTBE, HE MOTYT OBITH 3asIBJICHBI.

BMmecte ¢ TeM KpeauTop, TpeOOBaHMS KOTOPOro He OBIIM YAOBJIETBOPEHBI B XOJH€
mpoleaypsl O0aHKPOTCTBAa, BIIpaBe OOpaTUThCA C€ HCKOM O BO3MEIIEHUM Bpena,
MNPUYMHEHHOr0 IPOTUBOIPABHBIMU AEHCTBUSIMU JKI, Ha3BaHHBIX B IYHKTe 3 cTaThu 56
I'KPO.

KpoMe Toro, B COOTBETCTBUM CO CJIOXUBIIEHCS CyaeOHON MPakKTUKOM, OTAEIbHBIE
KpEeIuTOpHl BIpaBe 00OpaTUTHCSI ¢ MCKAMU O CYyOCHMIMApHONW OTBETCTBEHHOCTH TOJIBKO TIpHU
YCJIOBUM, YTO COOTBETCTBYIOIIMI MCK He OB MpeabsBIeH KOHKYPCHBIM YIPaBISIOIIUM
B X0J€ KOHKYPCHOTO MPOU3BOJICTBA.

CrnenoBaTelbHO, KPEOAUTOPHI (HEe SABASIONIMECS KOHKYPCHBIMHM) MOJXKHHUKA MOTYT
o0paTUThCS C 3adBJIEHHEM O TIPUBJIEYEHMM K CyOCUAMApHON OTBETCTBEHHOCTHU
COOTBETCTBYIOIIMX JIUI TOJBKO TIOCJT€ 3aBepIleHUsI KOHKYPCHOTO TpOoM3BOACTBa (M,
COOTBETCTBEHHO, 3aBeplIeHUs (GOPMUPOBAHUSI KOHKYPCHOMN MacChl).

Eciu wucxomuTh W3 TOro, 4UYTO cyOcuaMapHasi OTBETCTBEHHOCTb SBISIETCS
IOMOJHUTENbHON MO OTHOIIEHWIO K OTBETCTBEHHOCTH HOJKHMKA, BO3HMKAET BOIIPOC:
MOXET JIM KPeAUTOP OOPATUTHCS ¢ 3asABICHMEM O NMPUBJEUYEHUN COOTBETCTBYIOIIMX JIUII K
cybcuaMapHOM OTBETCTBEHHOCTH, IOCKOJBLKY B cuUly mnojloXeHUM cratbu 419 'K PO
00s3aTebCTBO TIpeKpallaeTcs JUKBUAALMEW MOPUIAMIECKOTO JHUIA (IOTKHUKA WIU
KpeauTopa), KpoMme cJydaeB, KoOrga 3aKOHOM WJIM WHBIMM TIPAaBOBBIMM aKTaMu



WCIIOJTHEHNE 00g3aTelIbcTBAa JTUKBUAMPOBAHHOIO OPUAMYECKOTO JHMIla BO3jaraeTcs Ha
apyroe nauuo?

ITocne 3aBeplIeHHWS TPOLEAYPH KOHKYPCHOTO YIpaBJIeHUS B peecTp BHOCUTCS
3alMMCh O JNWKBUJALMM IOPUANYECKOTO WA - JOJKHHKa. Ilocie 3TOro, ¢ OIHOW
CTOPOHBI, HeNb3sd OyIeT WCIIOJHUTL 00sg3aTeIbHOE YCIOBHE TIPHBJIEYEHHS K
cybcuanapHO OTBETCTBEHHOCTW, a WMEHHO, oOpallleHHWe K JOOJXHHUKY W IOJydeHHe
O0TKa3a B YIOBJIETBOPEHHHN COOTBETCTBYIOIIETO TpeOOBaHUS.

C JIOpyroifi CTOpOHBI, €CIM KpeIUTOp ydyacTBOBajJl B Jejie O OaHKPOTCTBE M He
MONYYMUJT YAOBIETBOPEHUS CBOUX TpeOOBaHUN TIOCHe 3aBeplIeHUS KOHKYPCHOTO
MPOU3BOACTBA, MOXHO TOBOPUTh O TOM, YTO €ro oOpalleHWEe K OCHOBHOMY IOJKHUKY
COCTOSITIOCh W OH ITOJIYYMJI OTKa3 B YIOBJIETBOPEHHMM CBOMX TpeOOBaHUI HOMXKHUKa (B
JNIle KOHKYPCHOTO YIPaBASIONIETO).

Ilpu Takux OOCTOSITEABCTBAX KPEOAUTOP MOXET CaMOCTOSTEJIbHO MOIaTh
3asgBJIeHe O TPHUBICUYEHUM K CYOCUAMApHONW OTBETCTBEHHOCTH W ITOCHIE JITUKBUTAIUU
OCHOBHOTO AOoJXHUKa. OQHAKO, B COOTBETCTBUM C MOJOXEHUSIMU m. 9 cT. 142 3akoHa o
GaHKpOTCTBE, €CIIM TOoCJie 3aBeplIeHWs KOHKYPCHOTO TIPOM3BOACTBAa TpeOOBaHUSA
KpPEIUTOPOB HE YIOBJIETBOPEHBI MO NMPUYMHE HEJOCTAaTOYHOCTH MMYIIecTBa HOJKHUKA ,
Takue TpeOOBaHUS CUMTAIOTCS MOTAIIeHHBIMMU.

BMecTe ¢ TeM, yKa3aHHOE BEIIIE ITOJIOKEHWE BCTYITAeT B MpoTUBOpedre ¢ m. 11 cT.
142 3akoHa 0 OaHKpPOTCTBE, B COOTBETCTBUU C KOTOPHIM KpeIUTOPHI, TpeOOBaHMS
KOTOPBIX He OBIIM YIOOBIETBOPEHBI B IIOJJHOM o0OBbeMe B XOde KOHKYPCHOTO
MPOU3BOACTBA, MMEIOT TpaBo TpeboBaTh oOpalleHWsS B3LICKAHWS Ha WMYIIECTBO
IOJKHWKA, HE3aKOHHO TOJy4YeHHOe TpeThbMMHU JIMIaMW, B pa3Mmepe TpeOOBaHWUIA,
OCTaBIIMXCSI He MOTalleHHBIMU B Jejie 0 OaHKpOTcTBe. B ciyyae oTCyTCTBUS yKa3aHHOTO
MMYIIecTBa WM MO 3asBJICHUIO TPETbEero JMIla Cyl BIIpaBe yIAOBJCTBOPUTH TpeOOBaHUS
JaHHBIX KpEeOIWTOPOB TyTeM B3BICKAHUS COOTBETCTBYIOIIE CyMMBI 0e3 oOpalleHUs
B3bICKAHMS Ha UMMYIIECTBO [JOJXHHUKA. YKaszaHHoe TpeOOBaHUE MOXeET ObITh
MpeabIBICHO B CPOK, YCTAHOBJIEHHBIN (elepallbHBIM 3aKOHOM.

- TPUMEHUMOCTh K 3asBJICHMUIO TpPaBMJI MCKOBOI'O IIPOM3BOACTBA (IOIIJMHA,
colmepxXaHHUE W T.I.).

B coorBeTrcTBUM ¢ 4YacThio 1 crarbu 223 ApOUTpPaXHOTO IMpoleccyalbHOTO
komekca Poccuiickoit ®emepamuu, ngeaa o0  HECOCTOATEIbHOCTH (OaHKpPOTCTBE)
paccMaTpHMBalOTCI apOUTpPakHBIM CYIOM IIO0 IIpaBWJIaM, MPEAYCMOTPEHHBIM HACTOSIIUM
KomekcoM, ¢ 0COOEHHOCTSIMM, YCTaHOBJIEHHBIMH  (QemepaJlbHBIMM  3aKOHaMW,
PEeTyIUPYIOIIMMM BOIIPOCH HECOCTOSATEIBHOCTU (OAaHKPOTCTBA).

IIpu »ToM 3akoH o OaHKPOTCTBE HE YyKa3bplBaeT KaKHe-JIM00 OCOOEHHOCTH,
CBsI3aHHBIE ¢ TpeOOBaHUAMH K (GopMe M COICpXKaHMIO 3asABICHHUS O IPUBICYECHUU K
cyocunmapHOl OTBETCTBEHHOCTH.

TeM He MeHee, BO3HUKAaeT BONPOC - OymeT JM 3asiBJeHHE O MPUBJICYECHUH K
cybcunmapHO OTBETCTBEHHOCTHM 00JIaraThCs TOCYIapCTBEHHOM MONUIMHON?

3agBieHuUsI, IOJaHHBIE B paMKax jngejJa O OaHKPOTCTBe, He oOJaralTcs
rocyaiapcTBeHHON TmomaumHoi. OmHaKO 3aKOHoJaTesJb yKa3blBaeT Ha HEOOXOIMMOCTH
yIUIAaTBl TOCYAAapCTBEHHOW NONUIMHBI ITI0 TpeOOBaHUSIM, CBSI3aHHBIM CO B3BICKaHUEM
IEeHEXHBIX CYMM.

C npyroil cCTOpoHBbI, 3asiBJ€HUSI 00 oclapMBaHUM CAEJIOK MOJXKHHUKa obJiaraloTcs
rocyaapCcTBEeHHON MOIIJIMHOM, XOTS M 3asIBIICHBI B paMKax Jeja o 0aHKpPOTCTBe. B cBsA3M ¢



3TUM BO3MOXHO HIPHUMCEHCHHUC K 3adBJICHHNIO O TIIPUBICYCHUU K CY6CI/II[I/IapHOI7I
OTBCTCTBCHHOCTU IIpaBUJI 00 ymiaate FOCYJIapCTBeHHOﬁ IOIIJIMHBI IIO aHaJOoIrum C
3asBJICHUSIMH 00 oCImapmMBaHHNM CACJTOK OOJIZKHUKA.

4.2. Tlopsgmok pacXxogoBaHUsS JEHEXHBIX CPEACTB, TMOJYYEHHBIX B MOpPIIKE

IIPpUBJICYECHUA K cybocuaguapHoit OTBETCTBEHHOCTHU (MoxeT JIN KOHKYPCHBIN

MNPAaBISIONIUIN CAMOCTOSTEIbHO PAacCHOpsIXaThCs, B TOM YMCJE OTYYXIAATh U T.A.7).

B coorBercTtBUM ¢ myHKTOoM 9 ctatbu 10 3akoHa o OaHKpPOTCTBE, AEHEXHEIE
cpencTBa, B3bICKaHHbIE C JIMIL, TPUBJIEYEHHBIX K OTBETCTBEHHOCTHU, BKJIIOYAIOTCS B
KOHKYPCHYIO Maccy.

IIyaxt 1 crtateu 131 ®3 Ne 127-®d3 mpenmycMmMaTrpuBaeT, 4TO BCE HMYIIECTBO
NOJIKHUKA, UMElolleecs] Ha 1aTy OTKPBITUS KOHKYPCHOTO MPOU3BOACTBA U BBISIBIEHHOE B
X0Jle KOHKYPCHOTO MPOM3BOJACTBA, COCTABJsIeT KOHKYPCHYIO Maccy.

B coorBercTtBuM ¢ nyHKTOM 3 cTtatbu 129 ®3 ot 26.10.2002 roga KOHKYpCHBII
yOpaBisIOMIMNA BIpaBe paclnopsXaTbCsd UWMYLIECTBOM [OJXHMKA B TOpsiAKE U Ha
YCIOBHSIX, KOTOphIe YyCTaHOBIEeHB HacTodmuM PegepalbHBIM 3aKOHOM.

MoxHoO moJiaraTh, YTO TOCTYIJIEHME B KOHKYPCHYIO Maccy AE€HEXHBIX CpPEeICTB,
dakTUIeCKHU MOJYYEHHBIX oT cyocuauMapHbIX  OJXHUKOB, npeaonpeneaeHo
nojnoxeHusasmMu ctateir 134 - 137 3akoHa o OaHKPOTCTBE, KOTOpbI€ YCTAaHABIMUBAIOT
0COOBIN MOPSAAOK U OYEPENHOCTh PAaCUeTOB C KpeaAUTOpaM1 OCHOBHOTO JOJIKHUKA.

Kak BUAHO U3 BbILIENPUBEAEHHBIX MNOJOXEHUI, 3aKOH O OaHKPOTCTBE BBEJ
crielMajbHble TpaBuJia pacuyeTOB C KpeAUTOpaMU B XOJe KOHKYPCHOTO IPOU3BOJCTBA.
CybcuauapHble AOJXKHUKM SBASIOTCS JULAMU, OOS3aHHBIMM Tleped KpeauTopamMu
HECOCTOSTEeIbHOIO JOJXHHUKA, a pealibHO TOJIyYeHHble OT HUX JAE€HEXHble CpeicTBa
MOTYT OBITh pacOpenesieHbl MeXIAy KpeaiuTopaMu ¢ CcOOJIIogeHueM oOIlpeaeeHHbIX
3akoHOM O 0aHKpPOTCTBE IpPaBMJ TOJbKO MOCPEACTBOM HUX MOCTYIJIEHUS B KOHKYPCHYIO
Maccy.

OngHako, e€ciAM YUYWUTHIBAaThb MOJOXEHUS TyHKTa 12 cratbu 142 3akoHa o
0aHKpPOTCTBE, KOTOpbIe HAaNEJSIOT KOHKYPCHOTO KpeAuTopa IMpaBOM oOpalleHUus c
3asBJIEHUEM O TMPUBJIEUYEHUU K CyOCUIMApPHOU OTBETCTBEHHOCTU COOTBETCTBYIOIIUX JIUII
(npuyeM Takoe 3asBJeHUE MOoJaeTcsl MMHU B 3allUTy COOCTBEHHBIX MHTEPECOB, a He
WHTEPEeCcOB BCeX KPEeAUTOPOB), BO3HMUKAET CUTyallusl TPU KOTOPOW, CYMMBbI B3bICKAHHbBIE B
MOJIb3Yy KOHKPETHOTO KpeauTopa BCe paBHO OyAyT paclpenensiThcs Ccpeau BcexX
KOHKYPCHBIX KPEAMTOPOB, MOCKOJbKY MOCTYyHalT B CHUJY MPSIMOro ykKkaszaHus 3aKoHa B
KOHKYPCHYIO Maccy.

BMecTe ¢ TeM, meHexXHble cpeactBa. ITojdydyeHHBIE OT CyOCMIAMAapHOTO MOJIXXKHHKA
He JOJKHBI BKJIKYAaTbCS B KOHKYPCHYIO Maccy, TaK KakK He SBJISIOTCS MMYIIECTBOM
nojixHuka (O0ankpota). CyOcuamapHble MOOJXKHUKU OTBEYAlOT TMepels KpeauTopamu
OCHOBHOTO JOJXHUKA CBOUM COOCTBEHHBIM MMYIIIECTBOM.
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