O030p mNpakTHKU PACCMOTPEHHS H Ppa3pelleHus] [eJl, CBA3aHHBIX C
OCIIAPUBAHMEM IOCTAHOBJICHUN W JelicTBUH (0e31eHCTBUA) TOJKHOCTHBIX JIMIX
CJIYKOBbI Cy/1eOHBIX IPUCTABOB.

Cepryrtkuna B.A.

Ilpeacenarenb aIMMHHUCTPATUBHOTO
COCTAaBA A/IMMHUCTPATUBHOM KOJJIETHH
JleBATHAAATOT0 APOUTPAKHOTO

AMCTJIAINMOHHOTO0 Cyaa

Maxopkun WN.JI.

N.o. rnaBHOro cnenuaancTa oTaea
aHaJu3a U 00001eHNns Cy1eOHOM
NMPAKTUKH, 3aKOHOJATEILCTBA U

CTAaTUCTUKHU

B cootrBerctBun ¢ Ilmanom pabGotbl JleBITHaAIIaTOro apOUTPakHOTO
aneJusIMMOHHOTO cyAa Ha mnepBoe mnosyroaue 2010 roma, mpoBeneH aHanu3 u
00001IeHne CyneOHONM MPaKTHKU pa3perieHusi e, CBS3aHHBIX C OCHapuBaHUEM
nercTBuil (0e3aeicTBUSI) CyAeOHBIX MPUCTABOB-UCIIOJHUTENICH, a TaKXKE MPUHSTHIX
uMHu noctadosieHuit 3a 2009 rox u nepssiii kBaptan 2010 roaa.

3anmauelt 0030pa sBIsieTca o0ecreyeHne eqrMHO00pa3HoN CyaeOHOM NMPAKTUKUA B
apOuTpakHblx cygax benroponackoit, Boponexckoi, Kypckoit, Jlumenxoii,
OpinoBckoii, TamO0BCKOM 0OnacTell MpuU PaACCMOTPEHUHM W pa3pelieHUuH yKa3aHHOUN
KaTeropuu Je.

[Tpenmerom W3YUYCHHUS BBICTYIIAIOT MPUHATHIC CyneOHbIC aKTbl
BBIIIETIEPEYUCIIEHHBIX apOUTPaKHBIX CYJIOB MO JejlaM 00 OcCmapuBaHUM JICUCTBUMN
(6e3neiicTBUSI) M BBIHOCUMBIX TIOCTAHOBJICHUM JOJKHOCTHBIMHU JIMIIAMH CITY>KOBI
CyleOHBIX TIPUCTABOB, OO0KAJIOBaHHBIE ¥ PACCMOTpEHHbIE B JleBsATHAAIIATOM
apOUTpaXHOM aneJIIHUOHHOM CYJIe, 8 TAKXKE MPAKTHKA IPYTrUX apOUTPaX)HBIX CYIO0B

P® o paccMarprBaeMbIM BOIIPOCAM.
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[lenr pabGoOTBI COCTOMT B BBISIBICHUW TPOOJIEM, BO3HHUKAIOIMIUX TPHU
pPacCMOTPEHMM  BBIIIEYKA3aHHBIX  KAaTeropuil e  apOUTpaXHBIMU  CYJaMU,
BXOJSIIMMHA B aNCIUIAIMOHHBIN OKPYT; BBIPAaOOTKAa EIWHBIX IOAXOJOB K UX
pa3peuieHuro.

CymiecTBOBaHME JaHHBIX MpoOJieM B CyIeOHOM MpakTHKe, OOYCIOBICHO
UMEIOIUMHUCS TIpoOeaMyd B TPABOBOM PETYJIMPOBAHUHU. Tak, HEKOTOPHIE HOPMBI
CPABHUTEJIBHO MOJIOJIOTO 3aKOHOJATENhCTBA 00 MCIHOJHUTEILHOM MPOU3BOJICTBE
XapaKTEePU3YIOTCS  KOJUIM3MOHHOCTHIO,  HAJIMYMEM  TPOOENIOB,  HEYETKOCTHIO
GOpMYIMPOBOK, HaApyIICHHEM TMPaBWI HOPUAMYECKOW TEXHHUKH, YTO HEPEIKO
MPUBOJUT K OCHIAPUBAHUIO MOCTAHOBICHUN W JEHCTBUI JTOKHOCTHBIX JIUIL CITY>KOBI
CyZIeOHBIX TIPUCTABOB B apOUTPAKHBIX Cy/IaX PA3TMIHOTO YPOBHSI.

Cratuctuueckue JaHHbIE CBUACTEIBCTBYIOT, 4To B nieproi 2009 roxa u nepBoro
kBaptaia 2010 roma BTOpPBIM CYJEOHBIM COCTAaBOM aJMUHHUCTPATUBHOW KOJUIETUU
JleBATHAMIIATOTO apOUTPAKHOTO AMEIUIAIMOHHOTO CyJla PaCCMOTPEHO W Pa3pelieHo
110 nen 00 ocmapuBaHHMM ITOCTAHOBIICHMH W JEeWCTBUM (Oe31eHCTBUS) CyaeOHBIX
npucraBoB-ucnonnureneit. M3 wux B 2009 romy paccmorpeHo 89 nen, B mepBom
kBaptaie 2010 roga — 21 neno gaHHOUN KaTeropuu.

[To uroram paszpernieHus JaHHOW Kateropuu cropoB, 14 cyneOubix akToB (12,7%
OT OOMIET0 KOJUYECTBA PACCMOTPEHHBIX JIe1) MPHHATHIX apOUTPaKHBIMHU CyIaMH
NIEPBOI MHCTAHIIUK OTMEHEHBI, 1 cymeOnbIit akT (0,9%) — n3MeHeH.

Cpenu OoTMEHEHHBIX (M3MEHEHHBIX) Cy/IEeOHBIX aKTOB, MOXXHO BBIJICIUTH CIIOPHI
CBSI3aHHBIE C PACCMOTPEHUEM JIET:

- 0 B3BICKaHHUHU HCIIOJIHUTEIIbCKOTO cOopa — 3 nena;

- 0 TpW3HAHUW HEACHCTBUTEIBHBIM ITOCTAHOBJICHHUS O HAJOKCHHHM apecTa Ha
UMYIIECTBO — 3 JIeNa;

- 0 IPUOCTAaHOBJICHUH MCTIOJHUTEIHHOTO MPOU3BOJICTBA — 3 JIENA;

- 0 Oe3nelcTBUM CyNeOHOrO MPHUCTaBAa-UCIOJHUTENSI 1O HCIOJHEHUIO
WCITOJIHUTEIILHOTO JINCTa — 2 JIeNa;

- 00 oTKa3e B MPCKpaMCHUHN NCIIOJIHUTCIBbHOTO ITIPOU3BOACTBA — 2 Jena,
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- O NPU3HAHWM HE3aKOHHBIMHM JAEUCTBUU YnpasieHus PenepanbHOil CiryKObl
CyJEOHBIX ITPUCTABOB — 1 A€e10;

- 0 BPEMEHHOM OIPAHWYEHUM ITIpaBa JOJDKHMKA  WHIWBUAYAJIBHOTO
IIPEANPUHUMATENS Ha BbIe3] 3a npeaeisl PO — 1 neno.

OcHOBaHMSMH JUIsl OTMEHBI JAHHBIX CYJIEOHBIX AKTOB MOCITYKUJIH:
1) HempaBWIIBHOE MPUMEHEHHE WM HApYIIEHUEe HOPM MaTepPHaIbHOTO TpaBa — 8 Jel;
2) HempaBWIbHOE MPUMEHEHUE WM HapylIeHHe HOPM IPOIecCyalbHOro TpaBa — 3
Jena;
3) HemoyHOe BBIICHEHHE WIIM HEJOKAa3aHHOCTh OOCTOSITEIBCTB, UMCIOIIUX 3HAYCHUEC
JUTS eia — 3 Jena;
4) HECOOTBETCTBHE BBIBOJIOB Cyla (haKTHUECKUM 00CTOSTENLCTBAM Jena — 1 nero.

[IpuBeneHHbIE CTATUCTUYECKUE AAHHBIE YKa3bIBAIOT HA TO, UTO apOMTpPaKHBIMU
cylaMu cyObekToB P®, BXOAAUIMX B aNneUISIUUOHHBIA OKPYT, B OOJIBIIMHCTBE W3
PACCMOTPEHHBIX J€J MPAaBWIBHO INMPUMEHSIOTCS MojokeHuss denepambHOro 3akoHa
«O0 HCTIONHUTEIBHOM MPOU3BOACTBE» M oOecreunBaeTcst coONoAeHUEe TpeOOBaHUM
ApOUTPAKHOTO MPOILECCYANBHOTO Kojaekca P® mpu paccMOTpeHMH U pa3peuieHuu
JIeJl YKa3aHHOM KaTEerOpuHU.

Bmecte ¢ Tem, mpoBepka CyneOHBIX AaKTOB B IMOPSAJKE aNeUIALHUOHHOIO
IIPOU3BOJICTBA M HCCIIENOBAHUE TNPABONPUMEHUTENIBHOW MPAKTUKH ITO3BOJIMIIN
BBIIEJIUTh HEKOTOPHIE CIIOKHBIE, MPOOJIEMHBIE BOMPOCHI, TPEOYIOUIUE ONpeaeIeHUs

CAWHBIX IMMOAXOA0B K UX PAa3pCIICHUIO.

|. Ha ocHOBaHMU 3asiBJICHHS B3bICKATEJIfA, JOJKHUKA, CyAeOHOI0 NMPUCTaBa-
HCIOJIHUTEJA, ApOMTPakHbI Cyd  BIpPaBe Pa3biICHUTb  COJEPKAHHE
HCIOJIHUTEJIBHOI0 JIMCTA, HO Yepe3 Pa3bsiCHEHHE NPHUHATOrO0 MM CyAeOHOro
pelIeHusl.

[IpakTka  WCHOJIHEHHMS]  MCHOJHUTEIBHBIX  JUCTOB MO  JAenaMm 00
aJMUHHUCTPATUBHBIX MPABOHAPYIICHUSX, B COOTBETCTBUU ¢ DenepalibHbIM 3aKOHOM

«O0 UCHONHUTEIHLHOM IMPON3BOACTBE» H KO,Z[GKCOM 00 AAMHUHUCTPATUBHBIX
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MPAaBOHAPYIICHUSAX, BbISIBUJIA HEMOJHOTY IMPABOBBIX HOPM, OTPAKEHHBIX B
ApOUTpaKHOM TpolecCyallbHOM Kojiekce PD.

Tak, m. 1 cr. 32 ®enepanbuoro 3akoHa «O0 HCIOTHUTETLHOM MPOU3BOACTBEY
MpeayCMaTPUBAET, YTO B CIIy4ya€ HESICHOCTU TMOJOKEHUNW HMCHOJIHUTEIBHOTO
JIOKyMEHTa, Crioco0a M MOpsJiKa €ro MUCHOJHEHHUS B3bICKATellb, TOKHUK, CyAeOHbIN
MPUCTAB-UCIIOJIHUTENIb BIIpaBe OOpaTUTbCS B Cyl, JApPYrodl opraH Wid K
JOJDKHOCTHOMY JIMILY, BBIJIABIIMM HMCHOJIHUTENIBHBIM JOKYMEHT, C 3asBJICHUEM O
Pa3bSICHEHUH €T0 MOJIOKEHUM, CII0Cc00a U MOPSIKA €0 UCTIOJTHEHHU .

Cxoxass HOpMa coaepxkutcs B 4. 3 cr. 31.4 Komekca 00 aaMHUHUCTPATHBHBIX
MIPABOHAPYIICHUSX, MPEyCMATPUBAIOIIAS MMPABO JOJIKHOCTHOIO JIMIA, IPUBOISIIETO
MOCTAHOBJICHUE TIO Jedy 00 aAMUHUCTPATUBHOM IPABOHAPYIIEHUM B HCIOJHEHUE,
0oOpaTUThCS B CYJl, BBIHECIIUN TaKO€ MOCTAHOBJICHUE, C 3asBJICHUEM O Pa3bSICHEHUU
crioco0a U MopsiJiKa €ro UCIOTHEHHUS.

Bwmectre ¢ tem, B AIIK P® oTCyTCTBYIOT MNOJOOHBIE HOPMBI, HAACHSIONINE
apOUTpaXHBIA CyJ] TOJHOMOYMEM IO  Pa3bsICHEHUIO MCIOJHUTEIBHOTO JIMCTA,
nopsiika u crnocoba ero ucnoigHenua. Cratea 179 AIIK P® comepxut b
MOJIOKEHUE O BO3MOXKHOCTH pa3bsICHEHUS apOUTPaXKHBIM CYJIOM HPHUHSITOTO
CyJIeOHOTO pellIeHus, HO HE MOPSAKa U CII0co0a ero UCIOJIHEHHUS.

[TosToMy cynpu apOUTPaKHBIX CYAOB IO-Pa3HOMY OTHOCSTCS K PEIICHUIO
JTAHHOU MTPOOJIEMBI.

OnHn W3 HuUX, yTrBepkaaroT, 4yto orcyrctBue B AIIK P® mnpsmonn HOpMBI,
MPENOCTABISAIONICH CyIy TMOJTHOMOYHMS TIO Pa3bsICHEHUIO TIOpsiika M crocoda
WCIIOJTHEHUSI UCIOJIHUTENBHBIX JIUCTOB, MO3BOJISIET UM OTKAa3blBaTh B Pa3bICHEHUU
ATOTO, MOCKOJIBKY COJAEPKaHUE MCIOJHUTEIIBHOTO JIUCTa TyOIUpPYeT PE30JIOTUBHYIO
4acTh CyI€0HOTO aKTa.

Jlpyrue — B TakuxX K€ CIydasX, YyKa3blBalOT HAa HEOOXOJIWMOCTh Jayu
Pa3bsICHEHUS] UCTIOJHUTEIILHOTO JIUCTA, B CUJIY TOTO, YTO OH BBIJIA€TCSI HA OCHOBAHUU
CyZIeOHOTO aKTa TMPUHSATOTO apOUTPaKHBIM cynoMm. [Ipm Takmx 0OCTOSTEIHCTBAX,
CyJeOHBIN MPUCTaB-UCIIOJHUTEIL BIpaBe OOPATUTHCS C 3asBJICHUEM O Pa3bSICHEHUU

UCHOJHUTENbHOTO Jmcta B nopsiake cr. 179 AIIK P®, ct. 31.4 KoAIl P® u ct. 32
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®enepanpHoro 3akoHa «O0 HCIOJHUTENBHOM MPOU3BOACTBE» HIM IO aHAJIOTHU

1paBa B COOTBETCTBUU cO CT. 433 I'TIK PO.

Hccnenyss naHHbI BONPOC HENb3si HE OTMETUTH, yTo ['1IK P®D, denepanbubliii
3akoH «O0 ucnojgHutenbHOM mpous3BoAcTBe», KoAIl P® u AIIK P® ssnswotcs,
CHECUHAIIBHBIMA 3aKOHAMH. OTH 3aKOHbI, MPEJHA3HAYEHbl ISl PEryJUpPOBAHMS
onpeieieHHONW cdephl MPaBOOTHOIICHUN, CBOETO MPEAMETa PETYIUPOBAHUSA, OHU HE
JIOJDKHBI TIOJMEHATH ApYyr npyra. B paccmarpuBaemom Hamu ciydyae [TIK PO,
®denepanbHbIii 3akoH «O0 UCTIOTHUTEIBHOM MPON3BOACTBEe» U KOAIT PO He nomKHBI
MPUMEHSTHCA K MPABOOTHOLIEHUSIM, KOTOpbIe perynupytorcsa AIIK PO.

[IpencraBisieTcsi, 4YTO 171 yCTPAHEHUA  JOMYIIEHHBIX MNPOTUBOPEUYUH,
HeoOxoaumo B cT. 179 AIIK P® 3akpenuTh mNpaBOBYIO HOPMY, BO3JIAralollyto Ha
apOUTpaXHBIA CyJl OOS3aHHOCTH MO0 PA3bSICHEHUIO CIIOKHOTO TIO0 COJEPKAHUIO
WCTIOJIHUTEIBLHOTO JIUCTA U BOITPOCOB €r0 UCIIOJTHEHMUS.

Tem He wenee, orcyrcrBue B AIIK P® KoHKpeTHOM mpaBOBOM HOPMBI
pPEryJIMpYIOLIEH TaKhe MPAaBOOTHOIIECHHS, COBCEM HE MCKIIIOYAET BO3MOKHOCTH Ja4H
pa3bsICHEHUsSI apOUTPAKHBIM CYJOM COJACPKAHUS HCIOJHUTEIBLHOIO JIUCTA, 4epes
pa3bACHEHUE MIPUHSATOTO UM CY/IeOHOTO PEIICHUSI.

Tak, mo gmeay Ne A14-10372-2009/245/26, B Xo0me HCIOJHUTEIHHOIO
MPOU3BOJICTBA OT CYJI€OHOr0 MPHUCTaBA-UCTIOJHUTENSI  TMOCTYNHWIIO 3asiBICHHE O
Pa3bSICHEHUH  UCIOJIHUTEIBHOIO  JOKYMEHTA, BBIJAHHOTO HAa  OCHOBaHHUH
MOCTaHOBJICHUs J[eBATHAALIATOrO apOUTPAKHOTO AMEUISIIIUOHHOTO CyAa, B KOTOPOM
Cyl TIpu3Hanm Oe3neicTBUEe AJIMUHHUCTPAIMM MYHUIMNIAIBHOTO paiioHa, TIO0
nepeoGopMIIeHUIO TTpaBa OECCPOYHOTO TOIB30BAHUS 3€MEIbHBIM YUYACTKOM, a TaKkKe
o0si3al  AIIMMUHUCTpAIMIO TOATOTOBUTH MPOEKT JOTOBOpa  KYIUIM-TIPOJAXKU
3€MEJIbHOTO y4acTKa W HaMpPaBUTh €T0 OOIIECTRY.

CyneOHbIN MPUCTaB-UCIIOTHUTENb CChUTACTCS HA HESICHOCTh HMCIOJHUTEIHLHOTO
JIOKYMEHTa B OTHOIIEHHWU TOTrO, YTO CYUTATh MPOEKTOM JOTOBOPa, MOCKOJBKY
OOIIIECTBO yTBEPXKIAET, UYTO HE SIBIsETCS O(epToi JOKYMEHT, HE COAepIKaluit

MNOAINMCHU YIIOJTHOMOUYCHHOI'O JIMIIA U IT€YaTH AI[MI/IHI/ICTpaI_II/II/I.
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OI.[CHI/IB MPpCACTABJICHHBIC AOKAa3aTCJIbCTBA B COBOKYIIHOCTH, aIICIIUIALIMOHHAA

KOJUIErWsl TpUIUIA K BBIBOAY O HEOOXOIMMOCTH PAa3bSICHUTh COJEp)KaHUE
UCITOJIHUTENIbHOTO JIUCTa 4Yepe3 pa3bsACHEHHE ITOCTAHOBJICHHS CYyAd, IOCKOJIbKY
VCIIOJTHUTENIbHBIM JIMCT COJIEp’KaT HEONpPEJEICHHbIE (POPMYIUPOBKA OTHOCUTEIBHO
paB U 0013aHHOCTEN OJJHOW U3 CTOPOH.

Ha ocHOBE BBIIIENU3II0KEHHOT0, MOYKHO CJI€JIATh BBIBOJ O TOM, UTO apOUTPaKHBIN
CyJl BIPaBe Pa3bsCHUTH CJIOKHBIN ISl UCIIOJIHEHUS! WCIIOIHUTENIBHBIN JIUCT, B CUILY
HAJIMYUS TPOTHUBOPEUMBBLIX, HEOMPEIETICHHBIX, JHOO HEYETKHX (HOPMYIUPOBOK
OTHOCHUTEJIHO IpaB U OOSA3aHHOCTEH YYaCTHUKOB IHpoOIEcca, Yepe3 pPa3bsICHEHUE
OPUHATOTO UM peuieHus. Eciu ke 3asBiieHHe 0 pa3bsiCHEHUHU crocoba M mopsijaka
UCIIOJTHEHUSI CyJIeOHOTO aKTa COJEPKUT XOJATaliCTBO O Pa3bsICHEHUM JIEUCTBUI,
KOTOpBIE JOJDKEH COBEPILINTH CyIeOHbIN IPUCTAB-UCIOJHUTEID 1o
NPUHYIUTEIbHOMY HCIHOJHEHUIO CyleOHOTrO aKTa, TO apOUTpPa)KHbIM Cya JOJHKEH

OTKJIOHUTH TAaKO€ X0JIaTalCTBO.

Il. IlpaBoBas mnpupoaa TtpeOoBaHusi 00 OTCpPOYKe, Ppaccpoyke, WJIH
YMEHbIIIEHUN Ppa3Mepa HCHOJHHUTENbCKOro coopa. Ilopsagok oOpameHus
JOJKHUKA B CyJd W NOPSJAOK PACCMOTPEHHs] APOMUTPAKHBIM CYJAOM JAHHOIO
TpeOOBaHHUA.

Ananuz conepxkanusi ctatbu 112 ®@enepanbHoro 3akona «O0 UCTIOTHUTEIHHOM
MPOU3BOJICTBEY» MPUBOAUT K BBIBOJY, O TOM, YTO 3aKOHOJATENb, CIEAYs] MPaBOBHIM
no3unusM, usnoxkeHHbiM B IlocranoBnenuu Kouctutynumonnoro Cyma P® ot 30
utorst 2001 r. No 13-TI, BeIOpas mpeuMyIIECTBEHHO TPakIaHCKO-TIPABOBOM CIIOCOO
3alIUThl JOJDKHUKOM CBOMX TIpaB M 3aKOHHBIX HMHTEpPECOB. Tak, OTCpOYKa WIH
paccpoyka B3bICKAHWS HCIIOJHUTEIBCKOTO COOpa, YMEHBIICHHS €ro pasmMepa,
OCBOOOKJICHUE OT B3BICKAHHSI HMCIOJHUTEIBCKOIO COOpa MPOU3BOIATCS B HCKOBOM
nopsiake. OIHAKO TPU ITOM HE MCKIIOYAETCS CHOCO0 3alllUThl MOCPEICTBOM
NPEAbSBICHUS] B CyJ 3asBJICHHS 00 OCMApUBAHUM TIOCTAHOBJICHHS CYJIEOHOTO

MNpUCTAaBA-UCIIOJIHUTECIIAA O  B3bICKAHMH  HCIIOJIHUTCEIBCKOI'O c6opa, B paMKax
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CYIIONIPOM3BOJICTBA TIO JieJiaM, BBITEKAIOIINM W3 aJMHHHCTPATUBHBIX W WHBIX
yOJUYHBIX TPABOOTHOIICHH.

B Buay 3TOro, Ha NpakTUKE BCTPEYAIOTCS CIy4yau, KOI/a 3aMHTEPECOBAHHOE
JaUI0, oOpamasch B apOUTpakXHBIM Ccya ¢ TpeboBaHueM 00 YMEHBIICHUU
UCIIOJIHUTENILCKOTO0 cOopa, HENpaBWIbHO 0003HAYaeT NpoleccyalbHylo (Gopmy
oOpamennsi. CBUIETENHCTBOM 3TOMY, SIBISIFOTCS PacCMOTpPEHHBIE B JleBATHAAIIATOM
apOUTpaKHOM aNeJUIIIUOHHOM CYJI€ CIOPbI, BBITEKAIOIINE U3 aJIMUHUCTPATUBHBIX U
WHBIX TIPABOOTHOIICHUH, a mMeHHO nena Ne A14-8966-2009/235/26; A36-1759/2009;
A36-1758/2009; A14-5874/2008/231/33 wu HekoTOpble Ipyrue Jeina HMEHOIIUS
aHAJIOTUYHBIN XapakKTep.

N3 copeprkanust MaTepuagoB yKa3aHHBIX JCJ CIEIYET, YTO JTOJDKHUKU, 3asIBIISST B
Cyl CcBOM TpeOoBaHHS 00 YMEHBIIEHWH WM OCBOOOXKIEHHUM OT B3bICKAHUSA
UCITOJIHUTENILCKOTO cOopa, oPOopMIISIOT UX B POpME 3asBIICHHUS, B MOPSIAKE IIaBbl 24
AIIK P®, He ocnapuBas IIpyu 3TOM MOCTAHOBJIEHUS O B3BICKAHWH HCIIOJHUTEIBHOTO
coopa. Torma kak dopma Takoro obparmieHus B cT. 112 deaepanpHoro 3akona «0O0
UCITOJIHUTEIILHOM MPOU3BOJICTBE» MPSIMO Ha3BAHA UCKOM.

3aK0H MpeayCMaTPUBAET Pa3IUYHbIC CIIOCOOBI 3aIUTHI MPAB JOJKHUKA TIPH €T0
HECOTJIACUU CO B3BICKAHWEM HCIOJHUTEILCKOTO cOOpa, MPENOCTaBIsSET €My 10
CBOEMY BBIOOpPY M30paTh TOT UM MHOM CIIOCOO 3aIUTHI.

Kaxxnomy ciocoOy cOOTBETCTBYET CBOsI IPoOLIeypa CyJeOHOro pa3doupaTesbCTBa:
1) TpeGoBaHus 00 OCITAPUBAHUH TIOCTAHOBIICHHUS CYICOHOTO IMTPUCTABA-UCITOJIHUTES O
B3BICKAHUU HUCTIOJTHUTEIBCKOTO cOOpa MOJJIeKAT PACCMOTPEHUIO B TIOPSJIKE TJIaBbl 24
AIIK P®; 2) wucku 00 yMCHBIICHHHM pa3Mepa HCIOJHUTEIBCKOrO cOopa WM
OCBOOOK/ICHUSI OT €0 B3bICKAHUS JOJDKHBI pacCMaTpPUBATHCS MO MpaBUIaM UCKOBOTO
MPOM3BOJICTBA, 3aKperuieHHbIM B pazaene |l ATIK PO.

[Ipu »TOM HEoOXx0aUMO OoOpaniaTh BHUMaHUE Ha COOJIIOJIEHUE MPOLIeCCYaTbHbIX
CPOKOB, yCTaHOBJICHHBIX B 4. 4 cT. 198 AIIK P® npu ocnapuBaHuu MOCTaHOBIICHUS U
YUYUTBIBATh CPOKM MCKOBOM JTaBHOCTH, YCTaHOBJIEHHbIE ['paxnaHnckum koxekcom PO

IIPU PaCCMOTPEHUH HCKa 00 YMEHBIIIEHUH pa3Mepa UCTIOTHUTEIBCKOTO cOopa.
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Tak, mo nmemy Ne A64-2134/08-8 wnauBHyanbHBIH mpeAnpuHUMATENb [ .

oOpatwicst B ApOutpaxssii cyn TamOoBckod oOnactu ¢ 3asBieHueMm k POCII
YOCCII mo TamboBckoit obnacTu (Hajiee OTAeN CIyX)ObI CyJIeOHBIX MPUCTABOB) 00
OCBOOOXKJIEHMH OT YIUIaThl HCIOJIHUTEIBCKOTO cOOpa 1O MOCTaHOBJICHUSM,
BBIHECEHHBIM CYJICOHBIM MPUCTABOM — HcojiHuTeNIeM oT 12.12.2006 1., oT 24.01.2008
r., or 30.01.2008 r., or 12.02.2008 r., He ocmapuBas OpH 3TOM 3aKOHHOCTb
BBIHECEHHBIX Cy/1€OHBIM IPUCTABOM MOCTAHOBJICHUH.

Pemennem ApOutpakHoro cyna TamOoBckoi 00acTu, 3asiBJICHHBIC TPEOOBAHUS
UIT T'. x otnmenmy ciaykObl CyIeOHBIX NPUCTABOB 00 OCBOOOXKIACHUM OT YIUIATHI
HCITOJIHUTENILCKOTO cOOpa yOBIETBOPEHHI B yacTu ocBoOoxaenus UIT I'. oT yrumatst
UCIIOJTHUTEIBCKOTO cOOpa MO MOCTAHOBJICHUSIM, BEIHECEHHBIM CYJEOHBIM MPHUCTABOM
— ucnonuutesieM ot 12.12.2006 roxa, ot 30.01.2008 roxa, ot 12.02.2008 roxaa.

Takum 00pa3zom, apOUTPaKHBIN CyJl MPABOMEPHO HE OTKa3ajl B Cy/1eOHOM 3a1uTe
CO CCBUIKOM Ha MPOMYCK, NpeaycMOTpeHHOro 4. 4 ct. 198 AIIK P® cpoka, HecMoTps
Ha TO, YTO JOJDKHUK OOpaTWicsi B CyJl C 3asBJIEHHEM, U €My ObLJIO H3BECTHO O
CYILLIECTBOBAHUH CIIOPHBIX MMOCTAHOBJIEHUM 3aJ0Jr0 0 OOpallleHHs] B apOUTpPaXKHBIM
Cy[l C JaHHBIM TPEOOBAHHUEM.

B xome paccMoTpeHuss 3TOro [ena, aneJuIAlHOHHBIA CyJ COTJIACHIICS C
YKa3aHHBIM CYXKJIEHUEM CyJla MEePBOM MHCTAHILIMM, XOTSl pelIeHuEe U ObLIO OTMEHEHO,
HO 10 JIPYTUM OCHOBAHUSIM.

[IpaBoBBIE MOCHENCTBUSI TEPEUYUCICHHBIX BBIIIE CHOCOOOB 3allUTHl MpPaB
JOJDKHUKA TAKKE Pa3IUYHBI.

[Ipu ocmapyuBaHWM TOCTAHOBJIEHUS CYJA€OHOTO TIPHUCTABA-UCIIOJHUTENS B
nopsizike, onpenesieHHoM riaBoit 24 AIIK PO, cyn npoBepsieT ero Ha COOTBETCTBUE
TpeOOBaHMSIM 3aKOHAa W MOXKET TMPU3HATH HEACUCTBUTEIBHBIM, €CIH  CyAeOHBIM
NPUCTAaBOM-UCIIOJHUTENEM HapyllieHbl TpeOoBaHust 4. 2 cT. 112 denpepanabHOro
3akoHa «OO0 UCHONHUTEILHOM TPOU3BOJCTBE», U 0€3 CHIKEHUA pa3Mepa
HCIIOJTHUTEIHLCKOTO cOopa.

Hrorom paccMoTpeHus MCka 00 YMEHbILIEHUH pa3Mepa UCTIOTHUTENBCKOTO cOopa

WM 00 OCBOOOXICHUH OT €T0 B3BICKAHHS HE MOXKET ObITh IPU3HAHUE MTOCTAHOBIICHUS
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O B3bICKAHHMHN HCIOJHHTCIBCKOI'O c60pa HGHCﬁCTBHTCHBHLIM. B stom cily4dac Cyna

BBICTYNA€T  TPABONPUMEHUTEIIEM W  BBIHOCUT  PEIIEHHE O  CHIDKCHHH
UCIIOJTHUTEIBCKOTO cOopa, Tu00 0CBOOOKACHUU OT €r0 B3bICKAHUSI.

[Ipy npuMeHeHUH [JaHHOW HOPMBI, TIOMHUMO BOIIPOCOB, KAaCAIOIIUXCS
npoleccyalbHbIX MOMEHTOB, TMOpSKa W CPOKOB PACCMOTPEHHS MOJOOHBIX
3asIBJICHUI, MOKET BO3HUKHYTh BOIIPOC 00 OIUIaTe€ UX FOCIOUUIMHON. YKa3aHue B 4. 6
ct. 112 ®enepanpHoro 3akoHa «OO0 HCHOJHUTEIBPHOM TPOU3BOJCTBE» Ha
BO3MOXKHOCTh OOpaIlieHs JOJDKHUKA B CyJ UMEHHO C MCKOM IO TIOBOAY yKa3aHHBIX
BBIIIIE TpeOOBaHUUN MpeaycMaTpUBaeT, MO OOIIEMYy MPaBWIy PAacCMOTPEHUS el B
MOPSIAKE UCKOBOTO MPOU3BOJICTBA, YIUIATY TOCHOILINHEI.

3asBieHUss 00 OCMAPWMBAHMM PEIIEHUN U JedcTBUU (0e3aeicTBUs) CyneOHOTO
npucraBa-ucnonHuTens B cuity cT. 329 AIIK P® rocynapcTBeHHON MONUIMHOW HE
obnararorcs. Crateu 333.19, 333.21 HanoroBoro xoaexca P® Takxke He coaepkar
MOJIOXKEHUH, YCTAaHABIMBAIOIIMX pa3Mep TOCYAapCTBEHHOW MOUUIMHBI  IPH
oOpaIieHnH B CyJl C HA3BaHHBIMU 3asIBJICHUSIMU.

CynebHo-apOuTpakHasi MNpaKTUKa, MOKa3ajia, 4YTO TMPU PACCMOTPEHUU T
JAHHOW KaTeropyMu, TOCHONUIMHA [OJDKHUKOM HE YIUIAYMBAETCI M CYJIOM HE
B3bICKMBAETCS.

[logBons WTOr CKa3aHHOMY, NPEACTaBIAETCS LEIecOO0pa3HbIM Ha CTaguu
MOATOTOBKU Jejla B CyJi€ MEepBOM HHCTAHUWH, MpEeIarath 3asBUTEII0 YTOUHUTH

OCHOBAHHUC U MPCAMCT 3asBJICHHOT'O Tpe6OBaHI/ISI.

I11. PaccmoTpeHue apOMTpa:kKHBIM CyJI0M 3asiBJIEHHsI Cy/1e0HOr0 MpHUCTABA-
HCIOJIHUTEJIS 0 BpEMEHHOM OIPAHMYEHUM MPaBa J0/LKHUKA - HHAUBHAYAJIbHOTO
NpeINpUHUMATEISI HA Bble3] 3a npeneiabl PD, a Takike MOpPsIOK pa3pelieHUs
TAKOr0 3asiBJIEHHsl, €CJW JOJUKHUK YTPaTuil CTaTyC HWHAUBHUAYAIbHOIO
npeanpuHUMATEJIS.

[Ipu paccMoTpeHUn TaHHOW KaTETOPHUH Jel, apOUTpaKHBIM CyJaM HEO0OXO0IUMO

YUUTHIBATD, qTo OCHOBAaHUAMH Al IMPHUMCHCHUA Cy,ZIe6HI>IM IMpucTaBoOM-
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HUCIIOJIHUTCIJIICM BPCMCHHOI'O OI'PaHUYCHUA IIpaBa BbIC31a NOJIZKHHUKA 3a IPCIACIIbI P(D,

SIBJIIIOTCS CJIEIyIOLIEE.

Bo-miepBBIX, HEMONMHOE WCIOTHEHUE WM HEUCIOJHEHHWE BOOOIIEe TpeOoBaHUI
UCIIOJIHUTENILHOTO JIUCTA, BBIIAHHOTO apOUTPaKHBIM CYJOM WM CYJIOM OOUIei
opucaukiu. [lo apyruM HCHOMHUTENBHBIM JOKYMEHTaM CyJeOHBIM MpUCTaB-
WCIIOJTHUTEIb HE BIPABE BHIHOCUTH MOCTAHOBJICHUE O BPEMEHHOM OTPaHUYCHHUU TpaBa
BbI€3/1a JOJDKHUKA 3a mpeeiibl PO.

Bo-BTOpBIX, JOMKHUK B YCTAHOBJICHHBIA CPOK, HE UCIIOHII 0€3 YBAKUTEIBHBIX
MPUYUH TPEOOBAHMUS, COJEPKAIUECS B UCIIOTHUTEIILHOM JJOKYMEHTE.

B-Tperbux, orpaHnueHHe MpaBa BbI€3la KaK Mepa NPUHYIUTEIBHOTO
WCIIOJTHEHHUSI JOJIKHA ObITh copa3MepHa TpeOOBaHMIO B3bICKATENs, 0OeCreunuBas Mpu
ATOM CIIPABEIJIUBbIN OajlaHC UHTEPECOB B3bICKATENS U JIOJKHUKA.

Bwmecre ¢ Tem, eciu orpaHMueHHE IIpaBa BbI€3/]a HE MOXKET JIOCTUYb TaKUX LieJIeH
W HapyllaeT paBa rpakJaHuHa-I0JDKHUKA, €CIU, BbIe3 1 3a npeeinl PO cBs3aH ¢ ero
MPEANPUHUMATENIBCKOMN IEATEIBHOCTh, TO IPUMEHEHUE TAKON MEPBI ISl TOCTHKECHUS
pe3yabTara UCTIOJIHUTEIIBHOTO TIPOU3BOJICTBA, HA HAIIl B3TJIS, HEAOITYCTUMO.

KpurepusiMmu moABEIOMCTBEHHOCTH CIOpa apOUTPaXHOMY CYyIy SIBJISIETCS
HaJquyue Yy TpaxJaHWHAa CcTaTyca HWHIUBUAYAJIBHOTO MPEAIPUHUMATENS U
PKOHOMHYECKUH Xapakrep cnopa (cT. 27; 29 AIIK P®).

[IpaBo GecmpensTCTBEHHOTO BhI€3Aa 3a Mpeneiabl PO nMeer rpaxaaHuH, U OHO
HE CBSI3aHO KakuM-IHO0 o00pa3oM ¢ Hajlu4yhMeM CTaTyca MHIWBUAYaIbHOTO
MpEAITPUHUMATEIIS.

Cam mo cebe Bompoc 00 OrpaHMYCHHUM TIpaBa BbIe3a 3a mpenensl PD
HPKOHOMMYECKOUN COCTaBJISIIONIECH HE colepKUT. OHAKO HEOOXOIUMOCTh TPUMEHEHHUS
Takoil Mepbl MOXKET BO3HUKHYTh HMMEHHO W3 SKOHOMHYECKOW JEATEeIIbHOCTH
JOJDKHUKA WHIUBUYJIBHOTO TIPEATPUHUMATE]IS.

Tak, mo nemy Ne A35-966/09-C14 wuHauBUAyaldbHBIA TpeanpHHUMATETbL /.
oOpatmiach B Apoutpaxkubiii cyn Kypckoit obimactu ¢ 3asBI€HHEM O MPU3HAHHUH
HE3aKOHHBIM TIOCTAHOBJIEHUSI CYAEOHOro NPHUCTABA-UCIOJHUTENSI O BPEMEHHOM

OTPaHWYECHMH €€ Npasa Ha BbIe3a u3 PO.
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Pemennem ApoOutpaxnoro cyaa Kypckoit obmactu ot 20.03.2009 roma u

BIOCJICACTBUM IIOCTAHOBJIEHUEM ameuiaiuonHoro cyaa ot 13.07.2009 roma B
YAOBJIETBOPEHUU 3asIBICHHBIX TPeOOBaHUN OBLIO OTKA3aHO.

OTtka3piBasi B YJOBJETBOPEHUM 3asBIICHHBIX TpeOOBaHHWI apOUTpa)KHBIC CYJIbI,
ykazanau Ha 1o, 4yto MII JI. 6€3 yBakUTEIbHBIX MPUYMH HE UCIIOJHUIA TPEOOBaHUA,
coJieprKallliecsi B HUCHOJHUTEIIBHOM JIOKYMEHTE, BBIIAHHOM apOUTPAKHBIM CYJIOM.
[IpruuHbl, HE TO3BOJIAIONIME JHOO 3aTPYyAHSIONIME JODKHUKY  HMCIOJHHUTH
WCIIOJTHUTEIbHBIA JOKYMEHT, CyJOM, YCTAHOBJICHBI He Obuth. JloBoa 3asBUTENS O
HE3aKOHHOCTH TIOCTAaHOBJICHUS CYyJACOHOr0 IIPHUCTaBa-UCIIOIHUTEIS B CBS3H C
MpEeKpaIleHUEeM JeATeIbHOCTH B KQUeCTBE UHIANBUYIBHOTO MIPEAIIPUHUMATEIS, OBLIT
MPU3HAH HE COCTOSITEIBHBIM, MOCKOJIBKY OCHapyUBaeMOE€ IMOCTAHOBJICHUE BBIHECEHO
Cy1IeOHBIM TTPUCTABOM-UCIIOJHUTENIEM C LIEJIbI0 UCTIOJIHEHHS UCIIOJHUTEIIBHOTO JIMCTa
BBIJAHHOTO B TO  BpeMs, KOIJa JOKHUK  SIBJSUICS — MHAWBUYaJIbHBIM
MpEeANTPUHUMATEIIEM.

Takum oOpa3oM, orpaHMuYCHHME IpaBa JOJDKHHMKA Ha BBIE3] 3a mpeacisl PD
SIBJISIETCS BCIIOMOTATEJIbHOM MEpPOii, HaMpaBJICHHON Ha MCMIOJHEHHE CYJIeOHOrO aKTa,
B pe3yJibTaT€ KOTOPOTO BBOJAMTCSA Takoe orpaHuyeHue. IlosToMy cropel maHHOMH
KaTeTOpUU TIPU OTPAaHUYCHUU CYJACOHBIM IMPHCTABOM-UCIIOJHHUTEIEM IpaBa BbIE3JIa
JOJDKHUKA 3a Tipeienbl PO, mpu UCMOMHEHUH HUCTIOJHUTENBHOTO JIMCTa BBIJAHHOTO

apOUTpaKHBIM CYZOM, TTO/IJIEKAT PACCMOTPEHUIO B apOUTPAKHOM CY/IE.

V. IlpeabsiBienne B apOMTPa:KHbIA cyad TpeOOBaHUSI K YNpaBJIeHUIO
DenepanbHOil  CIykKObl CyIeOHBIX MPUCTABOB B KayecTBe OTBETYHKA O
NPU3HAHUM ero O0e3aeiicTBUs, B CJy4ae ecJad 3asiBUTEJeM OCIapUBAITCHA
He3aKOHHbIe JeiicTBUA (0e31elicTBHE) JONMYyILIEHHbIE B X0A€ HCHOJHHUTEJIbHOIO
NMPOU3BOJACTBA KOHKPETHBIM CYyJeOHbIM NPUCTABOM-HCIIOJHUTEIEM, HeJb35
NPU3HATH 3aKOHHBIMH U 000CHOBAHHBIMU.

B  apOutpaxkHOli mpakTUKE BCTpEUAIOTCS  Clydad, KOTrJa  YYaCTHHK
WCIIOJHUTEIBHOIO TPOM3BOJCTBA HE YJIOBJICTBOPEHHBIM IOCTAHOBIICHHEM WU

neiicteueM (0e37eiicTBEM) KOHKPETHOTO CyAeOHOro MpHCTaBa OTAENa CIYykKObI
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CyZIeOHBIX TIPUCTABOB, OOpaIaeTCs C Kajao00il B apOUTpaKHBIN Cya Ha Oe3aeiicTBue,
yKa3blBash B KadyecTBE OTBETUMKAa MO Jeiny YmpasieHue DenepalibHON CiIyKObI
CyneOHbIX mpucTaBoB. Beibop B mpeabsBieHun TpeboBanuii Kk Ympasnenuro OCCII
OOBSCHSAETCS TEM, YTO JODKHOCTHOE JIMIIO OTHeNa CIY>KObl Cy/leOHBIX MPUCTABOB,
BBICTYIIA€T B HCIIOJHUTEIBHOM IPOU3BOJCTBE HE MPOCTO B JUYHOM KayeCTBE, a OT
UMEHH COOTBETCTBYIOIIEH CIyKObl CyOeOHBIX TPUCTABOB, KOTOpas SIBISETCA
MOAYMHEHHBIM CTPYKTYpPHBIM nozpasaesienrnem Y npasieHus OCCIL.

[IpuBons Takue MJOBOJABI, YYACTHUKH HCHOJHUTEIBHOTO MPOU3BOJICTBA HE
YUUTBIBAIOT MIPUPOY TaKUX MPABOOTHOIICHUH. B cuity Toro, yto, o6paiasch B cy ¢
xanoboit Ha Oe3neiictBue YmpasineHuss GCCII, 3agBuTenu He NPEABIBISIOT KaKUX-
6o TpedoBanuii k Ynpasienuto OCCII, a, o6xkanysi MOCTAHOBJICHUE WU JACHCTBUE
(Oe3meiicTBUE) KOHKPETHOTO CYyA€OHOIO MPUCTABA-UCIIOIHUTENS, Cpa3y, MUHYS €ro,
oOpalaroTcst B CyJ ¢ ajio0oil Ha Oe37eiicTBIE caMoro YTpaBlieHUs, CyJl HE BIpaBe
MpU3HATh 3aKOHHBIM M OOOCHOBAaHHBIM BBIJIBUHYTOE TpEOOBAHUE 3asBUTENSI O
npuszHanuu Oe3neiictBua YmpasiaeHuss OCCII. CBumgereiabCTBOM 3TOMY MOXKET
cryxuth  geno  Ne  A35-4249/08-C26 paccmorpeHHoe B JleBSATHaILaTOM
apOUTPaKHOM areJUISIIUOHHOM CY/IE.

Pemeanem ApOutpaxknoro cyaa Kypckoit obmactu ot 24.03.2009 roma Obutm
yIOBJIETBOPEHBI TpeOOBaHUSI OOIIECTBA C OIPAHUYEHHON OTBETCTBEHHOCTHIO b. 0
MPU3HAHUU HE3aKOHHBIM Oe3zeiicTBusl YipaBieHus: OeaepanbHoi CIIyKObI CyIeOHBIX
npuctaBoB 1o Kypckoit obnactu. Takoe pelieHue cyja ObLUIO MOTHBUPOBAHO, TEM,
4yTo CcyneOHbiMu mnpuctaBamu-ucnoaHuTensmMu OCII, Ha WCMOTHEHUH KOTOPBIX
HAaXOJMJIOCh CBOJHOE HCIOJHUTEIHHOEC TIPOM3BOJICTBO, HE OBUIM  MPUHSTHI
JIOCTAaTOYHBIE U CBOECBPEMEHHBIE  MEpbl, HaNpaBJCHHbIE HA  B3BICKAHUE
3aI0JbKeHHOCTH. [Ipu 3TOM cya mepBOW WHCTAHIIMM yKas3ad, 4To Oe3aeiicTBue
cyneOHpix  mpuctaBoB-ucnonnurenein  OCII  ogHoBpemeHHOro oOpa3zyeTr U
oe3neiicteue Ymnpasnenus OCCII, HapeneHHOro (QYHKIUSMU IO OCYIIECTBICHUIO
MPUHYIUTEIHLHOTO UCTIOTHEHUS CyIeOHBIX aKTOB.

He cormacuBmuce, ¢ 0OpuHATBIM pemieHueM cyaa, Ynpasiaenue OCCII

00paTWJIOCh B aleJUSIIIMOHHBIN CyJT ¢ TpeOOBaHNEM 00 OTMEHE JJAHHOTO PEIICHUS.
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OTMeHsisl pellieHue cyja, aneiUIslHOHHAs UHCTAaHIMS UCXOJAWIIAa U3 TOTO, YTO B
cuity vacteit 1 u 2 cr. 5 @enepanbHoro 3akoHa «O0 UCTIOTHUTEIBHOM MMPOU3BOCTBE
NPUHYIUTEILHOEC WCIOJHEHHWE CyACOHBIX AaKTOB, AaKTOB JPYTUX OPraHOB W
JOJKHOCTHBIX JIUI] Bo3naraeTcs: Ha DenepalibHyto ciyk0y CyneOHbIX MPUCTABOB U €€
TeppUTOpHANIbHBIE oOpraHbl. HemocpencTBeHHOe ocyliecTBiIeHUE GYHKUIUNA 110
MPUHYAUTEILHOMY HWCHOJHEHHUIO CYyJE€OHBIX AaKTOB, AaKTOB JPYTMX OpPraHoB U
JOJDKHOCTHBIX ~ JIMI  BO3Jaraercss Ha  CyJIeOHBIX  IMPUCTAaBOB-UCIIOJHHUTENEH
CTPYKTYPHBIX TMOJpa3eICHUN TEePPUTOPHANBHBIX OpraHoB dDenepaiabHON CIIyKOBI
cyneousix npuctaBoB (IlonoxkeHue o TepputopuaibHoMm oprane @DenepaabHOM
CIIyObl Cy/IeOHBIX MPHUCTaBOB, YTBEPXKJACHHOE INMpukazoM Munucrtepcrsa FKOcTtuiuu
Poccum ot 09.04.2007 roma N 69).

AHaIIN3 TIPUBEICHHBIX MPABOBBIX HOPM, IMO3BOJIMJI ANEIUIALMOHHON KOJUIETUH
CHENaTh BBIBOJ O TOM, YTO 3aKOHOJATENb HE HAJIECIWI TEPPUTOPHATIBHOE Y IPABICHUE
OCCII mnmpaBoM Ha  HENOCPEACTBEHHOE  OCYILIECTBIEHHWE  (YHKUUHA  TIO
MPUHYIUTEILHOMY UCIIOJTHEHUIO CYyIeOHBIX aKTOB. 3asiBiisia TpeOOBaHHUE O MPU3HAHUU
He3akoHHbIM OeznericTBust Ynpasienuss @CCII, o6miecTBo B HapylleHUe CTaTbu 65
AIIK P® wne mnpuBeno Hu oaHOro (akra O€3ACHUCTBUS JOHKHOCTHBIX JIUIY
VYmpasnenusi. JloBoasl 3asBUTENA MO Jeny (HaKTUYECKH CBOIWINCH K TMPU3HAHUIO
HEMPABOMEPHBIX JCUCTBUM OO Oe3ACHCTBUSI KOHKPETHBIX CYJIEOHBIX MPUCTABOB-
ucnonnutenei oraena OCCII, ocylIeCTBASIOMNX T€ WM UHBIE JICHCTBUS B paMKax
WCIIOJIHUTEIBHOIO Mpou3BoAcTBA. (CChUIKa 3asBUTENS] HA TO, YTO K MOMEHTY
oOpamieHusi B CyJ C >XKaloOOW, CyJneOHBI TPHUCTAB-UCIOJHUTEIh JIOMYCTUBIIHMA
oe3neiictBus B OCII He paboTtaer, aneyuIsIIUOHHBIM CYJOM OTKJIOHEH Ha OCHOBAHHH
«MHCTpyKIMHK 110 Aenonpou3BoAcTBY B DenepanbHOil ciyk0e cy1eOHbIX PUCTABOBY,
yTBepxkaeHHOH npukazoM MunuctepctBa FOctuumu Poccun ot 25.06.2008 Ne 126.

PaccmoTpeB  kaccanmoHHyro kanoOy, DenepayibHbId  apOUTPaKHBIA  CyJT
L{eHTpabHOTO OKpyTa MOAAEPKAJ BBIBOIBI AIllEJUIIIUOHHOIO CyAa.

JlaHHbIC BBIBOABI ANEJUISIIMOHHOM W KACCAIlMOHHOM WHCTAHIHWM MPU3HAI
npaBwibHBIMHU Bricimii Apoutpaxkusiii Cyn PO B Onpenenenuu ot 02.04.2010 1. Ne

BAC-1771/10. CyneOHblil aKkT MOTUBUPOBAH, TEM, YTO B COOTBETCTBHH C MPUKA30M
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MunucrepctBa octurun PO ot 09.04.2007 N 69, teppuropuanbHoe YmnpaBieHUE

JUIIL  00ECIeUnBAET  OCYIIECTBICHHE HCIOJHUTEIBHOTO  IPOU3BOJCTBA, HO
HEMOCPEJACTBEHHO HE OCYIIECTBIISIET €ro, MO3TOMY OCHOBAHMM ISl BO3JIOKCHUSA B
JJAaHHOM CJly4ae, OTBETCTBEHHOCTHM Ha TeppuTopuaibHoe Ympasienue PCCII 3a
nerictBus (Oe3neicTBre) cyAeOHBIX mNpuctaBoB-ucnojguutenerd oraena DPCCII nHe

HUMECCTCA.

V. Hekoropble mnpodjieMbl CBsI3aHHbIE C 3aHHKEHHMEM CTOMMOCTH
apecTOBAHHOI0 UMYIIECTBA JOJKHUKA, CY/IeOHbIM MPUCTABOM-UCIIOJTHUTEJIEM.

Bompoc o croummocTu wuMylIecTBa JOJKHMKA BO3HHMKAET YK€ Ha JTare
HAJIOKEHHUS apecTa Ha UMYIIECTBO M SBIISCTCS aKTyaJIbHBIM JI0 MOMEHTA COBEPIICHUS
CHEJIKM KYIUTU-TIPOJIaXXU TPU peajd3allii Takoro MMyliecTBa Ha Ttoprax. [locrne
COBEPIIICHUS CIICTKA BOMPOC O TPABWIBHOCTH TMPOW3BEICHHON OICHKH YTpPauMBacT
CBOIO IOPHUIMYECCKYIO 3HAYUMOCTh, IIOCKOJIBKY O3TO OOCTOSITEIBCTBO HE MOXKET
paccMaTpuBaThbCd B KadyeCTBE OCHOBAHUS i TMpPU3HAHUS TOPIOB  HENEHCTBHU-
TEJIHHBIMH. B COOTBETCTBUU C peKOMEHAAMMAMU, U3JIOKCHHBIMU B MHDOpMarmoHHOM
nucbMe Bricmiero Apoutpaxnoro Cyma P® ot 22.12.2005 r. Ne 101 Bo3MoxHBIE
HapyIIEeHUs Opy  TMPOBEACHUHM OILICHKH apeCTOBAHHOTO HMYIIECTBA HE MOTYT
paccMaTpWBaThCA B KA4eCTBE OCHOBAaHWSA I TPHU3HAHUS CYIOM TOPTOB
HeZiecTBUTeIbHBIME B cuity 1m. 1 cr. 449 'K P®. Takum obOpazom, B ciyuae
OCITIApWBAHMS TIOCTAHOBJICHHWS CYJACOHOTO TMPHUCTaBa-UCIOJHUTENISI 00 OICHKE
CTOMMOCTH apECTOBAHHOTO HWMYIIECTBA JIOJDKHUKA JI0 TPOBENEHUS TOPIOB, CYI
00s13aH YCTaHOBUTH JJOCTOBEPHOCTH IPOU3BEACHHOM OIIEHKH JTAHHOTO UMYIIIECTBA.

B cBsI3u ¢ 3THM BO3HHKAET BOIMPOC, U3 KAKOW CTOMMOCTH, JIOJDKEH UCXOAHUTH CYT
Ipy  TPOBEPKE TOCTAHOBJIEHUS CYJAeOHOTO TMPUCTABA-UCIIOJHUTENS OO0 OIICHKE
CTOMMOCTH apECTOBAaHHOTO MMYIIECTBA JOJKHUKA.

Tak, mo neny Ne A14-11102/2008/422/23 oOmecTBO ¢ OrpaHHYECHHOU
OTBETCTBEHHOCThIO H. oOparmiock B cya ¢ TpeOOBaHUAMH O TPU3HAHHUH
HEJICHCTBUTEIBHBIM MTOCTAHOBJICHUS CyAeOHoro npucraBa-ucnoianutenss POCII .

Boponexa or 05.09.2008 roga 00 OLIEHKEe MMYIIECTBA U MPU3HAHUU
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H€COOTB€TCTBYHHHCﬁ pHHDQHOﬁﬁCTOHMOCTH OLCHKHN IMPHUHAIJICKAIINX 06HK£TBy C

OTPAaHUYEHHOW OTBETCTBEHHOCTHIO H. o00BexkToB HEIBHXUMOCTH, HPUHITON
ocrapyuBaeMbIM MOCTAHOBJIEHUEM CYACOHOTO MPUCTABA-UCIIOIHUTENS, HA OCHOBAaHUU
otueta oneHinuka U1 K.

Pemennem ApOutpakHoro cyna Boponexckoit obmactu ot 04.12.2008 r.,
3asBJICHHbIC TpeOOBaHMS ObUIM  YAOBJIETBOPEHBI, MOCTAHOBJIEHUE CYJIECOHOTO
PUCTaBa-UCIOJHUTENS OBUIO MPU3HAHO HEJCHCTBUTEIBHBIM B YacCTH OIIEHKH TpEX
3€MEJIbHBIX YYaCTKOB, TPUHAICHKAIINX OOIIECTBY.

He cornmacuBmIMch ¢ TMPUHSATHIM pEUICHUEM, CYJIEOHBIM MPUCTAB-UCIIOTHUTEINb
oOpaTHICs C aneJuIsIMOHHON kKalo00il B apOUTPaKHBIN CY/I.

OcraByisisi pelieHue cyjaa 0e3 HM3MEHEHHMs, CyJl aleJUISIIUOHHOW WHCTAHIIUU
yKa3aj Ha TO, YTO UMEIOLIMMHUCS B MaTepuanax Jejia I0Ka3aTeIbCTBaMU, a UMEHHO
JIBYMsI OTYE€TaMH HE3aBHUCUMBIX OLICHIIUKOB U MPEABAPUTEILHBIM JOTOBOPOM KYTLUIH-
MPOJAKU 3EMEJbHBIX YYacCTKOB, MOJTBEPKIAETCS, UYTO CTOMMOCTH OLIEHEHHOTO
uMmyIecTBa, B coorBerctBuu ¢ otuetomM UII K. u mocranoBieHuem cyneGHOTO
MPUCTaBa-UCIIOJIHUTEIISI, HE SIBJSETCS HaUOOJBIIEH M3 JOCTUKUMBIX MO Pa3yMHBIM
COOOpaKEHUSIM II€H I MPOJABIA U HAUMEHBIIEH W3 JOCTUKUMBIX MO Pa3yMHBIM
COOOpaKEHUSIM TIeH JJIsl TOKyNaTessi, TO €CTh HauOoJiee BEPOSTHHIMU IIEHAMHU, IO
KOTOPBIM OIIEHEHHBIE OOBEKTHI MOTYT OBITH OTYYXKJIEHBI Ha OTKPBHITOM PBIHKE B
YCJIOBUSIX KOHKYPEHIINH.

Kpome Toro, aneuisiimoHHas Koaierus, oTMeTuia, 4to otuet oueHmuka UIT K.
MPUBJICYCHHOTO  TMOCTAHOBJIEHUEM  CyJ€OHOTO  MPUCTABA-UCTIOJHUTENS  HE
COOTBETCTBYET TpeboBanusM CT.CT. 3 u 11 3akona «OO0 OIEHOYHOU AESITEIHHOCTH B
Poccuiickonn @enepanun», TOCKOJIBKY HE COACPKUT CBEICHUM, SBIAIOLIUXCA
CYIIECTBEHHO BaXHbBIMU JUIsI TOJHOTHI OTPAXKEHUS MNPUMEHEHHOTO OLEHIIUKOM
METOJla pacdyeTa CTOMMOCTH OOBEKTOB OIICHKH, a MMEHHO TOYHOI'O OIMCAHHUS U
OalaHCOBOM CTOMMOCTH JTHUX OOBEKTOB, JaHHbIE OyXrajTepckoro ydera H
OTYETHOCTH, OTHOCSIIHECS K OOBEKTY OIICHKH, a TaKXKe HE COJAEpX,aT MepeUHs
WCIIOJIb30BAaHHBIX TPU NMPOBEICHUM OLEHKU [TaHHBIX, C YKAa3aHUEM HCTOYHUKOB HX

IMMOJIYUCHUA.
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K AHAJIOTUYHOMY BBIBOAY IIO 3TOMY JACI1Yy, IPpHUINJIAa KaCCAlMOHHAA WHCTAHIIMA,

MTOCYUTAB, YTO BBIBOJIbI CYJIOB NIEPBOM U ANEJUIAIIMOHHON MHCTAHUUNA COOTBETCTBYIOT
YCTAaHOBJICHHBIM 110 Jeldy OOCTOSTENbCTBaM. YKa3aB Ha TO, YTO pPa3yMHOE
ONpeJeieHHe  PHIHOYHOW  CTOMMOCTH  MMYIIECTBA  JOJDKHUKA  CIHOCOOHO
MUHHUMU3UPOBATh NPEINOCBUIKH I Pa3BUTUA KOH(JIMKTA HWHTEPECOB CTOPOH
VCTIOJIHUTEILHOTO TTPOU3BOICTBA.

Ha mnpakTuke Takke BCTPEYAIOTCS CHUTyallMd, NPU KOTOPBIX, JOJDKHUK HE
MPEJCTABISACT CYy HAIJIEKAIINX JO0KA3aTENbCTB IOATBEPKIAOIINX 3asBIICHHBIE
TpeOOBaHMs, B CHJy 4YEro OCHOBAHWM [JIi TPU3HAHUS CYJIOM OCHapUBaeMbIX
MOCTAHOBJICHUM WM JEUCTBUM CyneOHBIX MPUCTABOB-UCIOJHUTENCH IO OLIEHKU
apeCTOBAHHOI'O UMYIIIECTBA HE3aKOHHBIMU WJIM HEOOOCHOBAHHBIMU HE UMEETCS.

Tak, B geme Ne A48-3443/2009 s3akpeiToe akmuoHepHoe o6mectso O.
oOpatunock B Apoutpaxkubiii cyn OpiioBCKOW 00JIaCTH € 3asBICHUEM O MPU3HAHUU
HEJICUCTBUTEIBLHBIM  TIOCTAHOBJIEHUSI  CYJE€OHOrO  IMPUCTABa-UCIOJHUTENS  OT
29.06.2009 r. 06 onenke croumoctu norpysunka [1K 27-03K, B cuiry 3HaUUTEIHHOTO
3aHUKEHUS €r0 CTOUMOCTH OIICHIIUKOM, MPUBJICYCHHBIM CYACOHBIM MPUCTABOM-
UCIIOJIHUTEIIEM TTPOTUB 0aTaHCOBOM CTOMMOCTH.

OTtka3biBasi B yJIOBJIETBOPEHUM 3asBJICHHOTO TpeOOBaHMs, apOUTPAKHBIA CY/I
NMepBOM MHCTAHIMHU, MOTHBHUPOBAJ pEIIEHHWE TEM, 4YTO MO OKOHYAHUIO OIICHKU
CyJIeOHBIN MPUCTAB-UCIIOJIHUTENh BBIHEC MOCTAHOBICHHWE O TPUHSITHH PE3YJIHTATOB
OIICHKH MMYIIECTBA JOJDKHUKA, YCTAHOBUB TMSITUAHEBHBIA CPOK, B TEUEHUE KOTOPOTO
CTOPOHBI B CJy4yae HECOTJIacus C TOCTAaHOBJIGHUEM CYJeOHOrO TpHCTaBa, BIIPaBE
OBLTM HAMpPaBUTh COOCTBEHHBIE BO3PAKEHHS IO TOBOAY MPOU3BEACHHOW OIICHKU
UMYIIECTBA IOKHUKA.

B cuny Toro, 4To B YCTAaHOBJICHHBINH CPOK KAKUX-THOO BO3PAKEHUN CO CTOPOHBI
oOliecTBa B OTHOIICHUU TMpou3BeAeHHON oreHku mnorpy3uuka [IK 27-03K, He
MOCIEI0BAJIO, TO OCHOBAHMM COMHEBATHCA B JIOCTOBEPHOCTH ONPEACICHUS
cnenuanuctoM OI'YII H. ctoumocTn maHHOTO MMyIIECTBa, Y CyA€OHOTO MpHUCTaBa-

HNCIIOJTHUTEIIA, a BIIOCIICACTBUU Y CyJa HEC HMECJIOCh. KpOMG TOT'0, 1O0Ka3aTCIbCTB, YTO
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conepxamascs B ordere OI'YII H. oneHka ppIHOYHOM CTOMMOCTH HWMYILECTBA
SBJISIETCS 3aHMKEHHOM, B MaTepuaiax Jiena TakxKe MpecTaBIeHO He ObLIO.

Camo mo cebe Hecorjacue 3asBUTENSI C MPOBEICHHOW OLIEHKOW MMYIIECTBAa HE
MOKET SIBJISITHCS OCHOBAHUEM JJIsl IPU3HAHUS MMOCTAHOBJICHUS CyJIeOHOTO MpHUCTaBa-
VCTIOJTHUTENS. HEIEUCTBUTEIbHBIM.

Cyn anemisiiiMOHHOW MHCTAHIIMM, OLICHUB COOpaHHBIE MO JEy J10Ka3aTelibCTBa,
OCTaBWJI pEIICHHE CyJla TNEepBOM HHCTaHIUU O€3 WN3MEHEHHS. IIpu »sTOM
aneJuUISIIMOHHAs KOJUIETHSI CyJla UCXOJIUJIa U3 TOTO, YTO OTYET 00 OIEHKE PHIHOYHOMN
ctoumoctd wumymectBa Nel49/2009 ot 26.05.2009 cocraBieH OLCHIIUKOM B
COOTBETCTBUM C TPeOOBaHUSAMM 3aKOHA, COICPKUT CBEICHUS O ILENAX U 3ajadax
MPOBEJCHUSI OILICHKH, a TakXKe CBEJACHUA HeoOXOoAUMBbIE JUIsi TOJHOTO |
HEJIBYCMBICIICHHOTO TOJKOBAaHUSl PE3YJbTATOB MPOBEACHUS OLEHKU CTOUMOCTH
o0bekTa OleHkHU. Jloka3aTenbCTB TOro, YTO MH(OpMAaIMs, COAEpIKAIIAACSI B OTYETE
No149/2009 ot 26.05.2009 HenocToBepHA, 3aHUKEHA CTOUMOCTh IAHHOTO UMYIIIECTBA,
OOIIECTBOM  CyA€OHOMY  MPHUCTAaBY-UCHOJHUTEI0 HAa  MOMEHT  BBIHECCHHS
OCIIapMBAEMOT0 TTOCTAHOBJIEHUS HE MTPEICTABJICHBI.

JloBOJT KaccarimoOHHOM >kaioObl OOIIECTBA O TOM, YTO MPHU OIEHKE CHEIUATICTOM
He Obla yuTeHa OajaHCOBasi CTOMMOCTh apeCTOBAHHOTO MMYIIIECTBA, KACCAIMOHHBIM
CyJIOM He ObLI IPUHST KaK OCHOBAHUE I OTMEHBI 00KaTyeMbIX CyJICOHBIX aKTOB.

IIpuBenenHass mpaBoBass MO3ULMS COIVIACYETCA C IMPAKTUKOM Bsicmiero
Apbutpaxnoro Cyna P®. Tak, B uactHoctu B Omnpenenenuun Beiciiero
Apoutpaxknoro Cyma P® mo nmenmy ot 30.09.2008 r. Nel2253/08 yxkazano, 4to
pBIHOYHASI CTOMMOCTh aPECTOBAHHOTO HMMYIIECTBA OMPENEsSeTcs CyAcOHBIM
MPUCTAaBOM-UCIIOJTHUTEIEM Ha OCHOBAaHUM OTYETAa COCTABJIEHHOIO CIEIUAIUCTOM.
[Ipu »sTOM JOJDKHUK HE JIMIIEH BO3MOKHOCTHM B TIPOIECCE MPOBEICHUS
WCIIOJHUTEILHOTO  MPOU3BOJCTBA  3asBUTh MOTHUBHUPOBAHHBIC BO3PAXKEHUS B
OTHOILICHUH OLIEHKH CTOMMOCTH apeCcTOBAHHOTO MMYIIECTBA. B ciydae, oTCyTCTBHS
O0OOCHOBaHHBIX BO3PAKEHUI TO TOBOJAY WIPOBEICHHOW OIEHKH WMYIIECTBA,
CTOMMOCTh HMYILECTBA CTAHOBUTCS COTJIACOBAHHOW, M OHO MeEpenaeTrcs s

MOCJEAYIOIIEN PEANTM3ALIAH.
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Kpome Toro, nHeob6xoaumo OTMETHTb, 4TO HH DeaepanbHbiii 3akoH «O0

UCIIOJIHUTENILHOM TPpOM3BOACTBE», HU PDenepanbHblii 3akoH «0O0 OLEHOYHOM
nestenbHocTH B POy, Hu AIIK P® He ycraHaBiaMBaroT, YTO OLICHKA, POU3BEACHHAS
CHELMATTUCTOM, 00s3aTebHa 1S CyJ€OHOr0 IPUCTAaBa-UCIIOIHUTENS U TeM Oosiee s
CyJia, HaJIeJICHHOTO IPaBOM CBOOO/IHOM OLIEHKU JJOKa3aTEJbCTB.

BwMmecte ¢ Tem, npencrasiisercs 1eaecoo0pa3HbIM IPU pAaCCMOTPEHUU JIeNa elle B
NEpBOM MHCTAHLMHU, MIpPHU Ppa3pelIeHUH Bompoca 00 OIpeneIeHUH CTOUMOCTH
apeCTOBAHHOIO HMMYILECTBA HE MCKJIIOYaTh BO3MOXXHOCTh Ha3HAYEHUs CYJeOHOM

9KCIICPTU3BI.

V1. B npouecce ucnoiHeHusi TPeOOBAHMII MCHOJHHUTEIbHBIX JOKYMEHTOB,
CyAeOHBbIH NPUCTAB-UCIOJIHHUTENb, NPH HAJMYHMHU TNOCTAHOBJICHHMS IO PO3BICKY
UMYLIEeCTBA JOJIKHUKA, HO 0e3 cyae0OHOro akra (paspemieHusi) Ha IOJIy4YeHHe
KOH(QUACHUMANBHON HHPOpPMALUM O TrpakKaaHax-a0OHEHTaX, He BIIpaBe
HCTPe0OBATH Y ONEPATOPOB CBSI3M CBEACHHMS O HAJIMYHMH 3aPerHCTPHPOBAHHBIX
HA Hero MOOWJIbHBIX TeJIe(DOHOB M J0r0OBOPOB HA OKA3aHUE YCJIYI COTOBOM CBSA3H
rpaJaaHUHA-200HEHTAa, SABJIAIOMIEr0CH J0KHUKOM.

Hepenko cyneOHble TNPUCTaBBI-UCIOJHUTENIM B  MPOIECCE  MCIOJHEHUS
TpeOOBAHUI MCHOJHUTEIBHBIX TOKYMEHTOB CTaJKHUBAIOTCS C CUTyalUsSMH, KOTJA y
HUX OTCYTCTBYIOT CBEIEHHUS O MECTOHAXOXKICHMHM JOJDKHHKA. B Takumx ciydasx
WCIIOJIHUTEIIbHBIE JEMCTBUSL COBEPIIAIOTCS, U MEPhl MPUHYAUTEIHHOIO HCIIOTHEHUS
IPUMEHSIOTCS CyJeOHBIM NPUCTABOM-UCIIOJIHUTENEM IO TOCIEAHEMY H3BECTHOMY
MECTY KHUTEJIbCTBA WM MECTY MpeObIBaHUS JOKHUKA WIM MO MECTY >KUTEIbCTBY
B3BICKATEJS 10 YCTAHOBJIECHUSI MECTOHAX 0K ACHUS TOJDKHUKA U €r0 UMYIIECTBA.

Bmecte ¢ Tem, BcTpewaroTcsi ciay4yau, KOrja CyneOHbIe MPUCTaBbI-UCIIOIHUTEIH
OomM1OOYHO BBIOUPAIOT HEHAJICKAIIUM CIMOCOO OMpeeeHUus MEeCTOHAXO0XKICHUS
JIOJDKHHUKA U ero uMytiecTBa. K o1HOMY M3 TakuX CocOO0B OTHOCUTCSI HCTpeOOBaHUE
y OIIEpaTOpPOB CBA3M CBEACHUI O HAJIMYHUHU JOTOBOPOB HAa OKA3aHHME YCIYI COTOBOM
CBSI3U I'pa)<J1aHWHA-aOOHEHTA, SIBJIAIOLIETOCS JOJKHUKOM M 3aperMCTPUPOBAHHBIX Y

HEro HOMEPOB MOOMJIBHBIX TeNIe(hOHOB.
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B cayuae oTkaza omepaTtopa CBsI3u B MPEAOCTaBICHUM yKa3aHHOW MH(OpMaLuy,

CYJEOHBI IPHUCTAB-UCIIOJIHUTENb, [OJdaras, 4YTO JIaHHOE JEsSHHUE SBISIETCA
HEBBIMOJTHEHUEM 3aKOHHOTO TpeOOBaHMS CyIeOHOro MpucTaBa, U 00pa3yeT COCTaB
aJIMMHHCTPATUBHOIO MPaBOHAPYIIEHUs, IOANAAAI0IIEro no aeicTBue 4. 3 cr. 17.14
KoAIl P®, uro sBisieTcss OCHOBAaHUEM Il IPUBJICUEHUS] ONIEPATOPOB COTOBOM CBSI3U
K aJIMUHUCTPATUBHON OTBETCTBEHHOCTH, BBIHOCHT IOCTAHOBJIEHHE O Ha3HAYCHHUH
aJIMUHHCTPATUBHOIO HAaKa3aHUA B BUJE 1ITpada.

He corjmamasce C MNOCTaHOBJIEHHWEM O MPHUBICYEHUH K aJIMHHHCTPATUBHOU
OTBETCTBEHHOCTH, ONEPATOPHI CBA3U OOpallaloTcs B apOUTPaKHBIN CyJl 3a 3alUTON
HapYLIEHHOTO IPaBa.

AHanu3 NpakTUKA PacCMOTPEHUS W pa3peuieHusi MOAOOHBIX CHOPOB, MOKa3all,
YTO Cy/bl NEPBOM MHCTAHLIMU MO-Pa3HOMY OLIEHMBAIOT MPABOMEPHOCTH TPeOOBaHMIA
CyJIE€OHBIX TMPUCTABOB-UCIIOIHUTENIEH O MPEJOCTABICHUH OIEpaTOpaMU COTOBOM
CBSA3M CBEJEHUUM O HAJIMYUM JIOTOBOPOB Ha OKa3aHHUsI YCIYyTr COTOBOM CBS3H
rpakJ1aHiHa a0OHEHTa-IOJDKHUKA U 3aperMCTPUPOBAHHBIX y HET0 HOMEPOB
MOOMJIBHBIX TeJIe(OHOB.

K omHOMy u3 Takux ciaydaeB oTHocuTcs neno Ne A35-452/2010 paccMmoTpeHHOE
B JleBsITHaguaTOM apOUTPa)XHOM amNeJUIIUOHHOM cyae. OTKpbITOE aKIMOHEPHOE
oOmectBo B. obparunocs B ApOutpaxkssiii cyn Kypckoil obiactu ¢ 3asiBIEHUEM K
cynebnomy mnpucrapy-ucnogaurenro POCII r. Kypcka o mpu3HaHuM HE3aKOHHBIM
NOCTAHOBJICHUSI O HaJOXKeHMH wTpada 1o Jeny o0 aAMUHUCTPATHBHOM
PAaBOHAPYUIEHUH, KOTOPbIM  OOLIECTBO MPHUBJIEUEHO K aJMUHUCTPATUBHOU
OTBETCTBEHHOCTH 1O 4. 3 cT. 17.14 KoAIl P® 3a HEBBINOJHEHUE YCTAHOBJIEHHBIX
TpeOOBaHMI CyJ€OHOr0 MPUCTABA-UCIIOIHUTEIIS.

Onpenenennem ApOutpaxknoro cyna Kypckoit ob6mactu ot 03.02.2010r.
MPOU3BOJICTBO MO JIeTy MPEKPalIeHO, B CBSI3U C HEMOJIBEIOMCTBEHHOCTHIO JTAHHOTO
criopa apOMTPaKHBIM CyJlaM, YKa3aB, YTO CIHOpP BO3HHMK B CBSI3M C HUCIOJIHEHHUEM
UCIIOJTHUTENILHOTO JICTA Cy/ia 001Iel IOPUCIUKIINU.

AnensauuoHHas UHCTAHLIKSA, IepecMaTpuBas 3TO J€J10, HE COTJIacHilach C TaKUM

CYXKIACHUCM Cya, IMOCKOJIbKY OCITapUBACMOC 110 HACTOAIICMY JACIYy ITOCTAHOBJICHHC
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CyZeOHOTO MPUCTABA-UCTIOTHUTENSI HE SBISIETCS MOCTAHOBJICHUEM IO MCIOJIHCHUIO
UCITOJIHUTENILHOTO JINCTa, M ONEpaTop CBSI3M HE MPUBJIEKAICS B Kaue€CTBE CTOPOHBI
WCITOJTHUTEIILHOTO MPOU3BOJICTBA. [Ipy Takux 00CTOATENHCTBAX, ANCIUISIITUOHHBINA CY/T
MpUIIEI K BBIBOAY, 4TO HOpMBI CT. 128 denepanbHoro 3akona «O0 UCHIOIHUTEILHOM
MIPOU3BOJICTBEY B IAHHOM CiTy4yae MPUMEHEHHIO HE TIOJIIeKAT.

Kpowme toro, pykoBoactBysch cT. 29, 4. 2 ct. 207 AIIK P®, a takxe 4. 3 cr. 30.1
KoAIl PO®, anemisuuvoHHas WHCTaHIMS yKa3ajga Ha TO, YTO MPHU OMNpeIelICHUU
MOIBEIOMCTBEHHOCTH JIEN CIICAYET YYUTHIBATh HE TOJIHKO CyOBEKTHBIM COCTaB, HO U
XapakTep CIOPHOr0 MPaBOOTHOIICHHUS.

[To neny Ne A48-4571/2009 oTkpeiTOoe akiimoOHEpHOE 001IecTBO B. 00paTniocs B
ApOutpaxusiii cyn OpJioBCKOil 00J1acTU ¢ 3asBJICHUEM O MPU3HAHUU HE3aKOHHBIM U
MOJICKAIIMM  OTMEHE TOCTAaHOBIICHUSI CyJIEeOHOTO TMPUCTaBa-UCIIOJHUTENS O
HaJOKeHue mTpada, 3a 0TKa3 B MPEAOCTABICHUN eMy MH(OpPMaIMK O 3aKIH0YEHHBIX
JIOTOBOpax Ha OKa3aHWE YCIyT COTOBOM CBSI3W W 3apETUCTPUPOBAHHBIX HOMEpPAX
MOOHIIbHBIX TeNe(hOHOB TpaXkJaHNHA-a00OHEHTa JOIKHUKA.

Pemennem ApOutpaxuoro cyaa OpioBckoi o6iactu ot 22.09.2009 r. no gemny
Ne A48-4571/2009 B ymOBIETBOPEHHH 3asBJICHHOIO TPeOOBaHUSA OBIJIO OTKAa3aHo.
Otka3 ObUT MOTHMBHUPOBAH TE€M, YTO B3aUMOCBS3aHHBIC TOJIOKEHUS, 3aKPEIIJICHHBIC
CT.CT. 6, 64 denepanbHOro 3aKkoHa «OO0 MCIOTHUTEILHOM TPOU3BOJICTBE», CT.CT. 12,
14 ®enepanpHoro 3akoHa «O cyneOHBIX MpUCTaBax», B YACTH, KacarolIeucs
o0si3aTeNIbHOCTU TpeOOBaHUM Cy/neOHOro MPUCTABA-UCIIOIHUTENSI O MPEIOCTABICHUN
€My - B CBSI3U C UCIIOJIHEHHEM PEIICHUS CyJlia - IEPCOHATBHBIX JaHHBIX (HPU3NIECKUX
JUI, O3HAYaIOT, YTO CyACOHBI MPUCTaB-UCIIOJHUTENb, JEHUCTBYS B paMKax
nyoJIMYHONW (PYHKIIMU MO TPUHYAUTEILHOMY HCIOJHEHUIO PEIICHUS Cyjaa, BIpaBe
TpeOOBaTh MPETOCTABICHUS NIEPCOHATBHBIX JTAHHBIX (PU3UUYECKOTO JIUIA, & ONepaTop
MEePCOHATBHBIX IAHHBIX 00s13aH MPEIOCTABUThH TAKUE CBEJICHUSI.

He cornacuBmmuck ¢ Takum pemenuem, OAO B. obpartunock B JleBsTHaAATHIN
apOUTpakKHBIN aNeJUISIIIMOHHBIN CYT C )KAIOOOH.

OTMeHss pellieHne CyJia NepBOd MHCTAHIMH, aNeJUISIIIUOHHBIA CYJ UCXOAUI U3

CIIEYIOMIETO.
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B cootrBerctBum ¢ 4. 1 c1. 53 ®enepanbHoro 3akoHa «O cBs3W» CBeAEHHUS 00
a0OHEHTaxX U OKa3bIBAEMBIX UM YCIIyraX CBS3U, CTaBIIME HM3BECTHBIMHU ONEpaTOpam
CBSI3M B CHIIy HCIOJIHEHHS JIOTOBOpa 00 OKa3aHWM YCIYT CBSI3H, SBISIOTCS
KoH(uIeHInanbHONH uHpOpManMed ¢ TOAJekKAT 3alllUT€ B COOTBETCTBUM C
3akoHomarenbcTBoM P®. Tak, cormacHo cr. 3 ®expepansHoro 3akoHa «O
MEPCOHANBHBIX JaHHBIX», KOH(MUICHIIMATHLHOCTh IEPCOHAIBHBIX JAaHHBIX - 3TO
o0s3aTeNbHOE JJIA COOJIIOJIEHUS OMEpPaTOpOM WM HHBIM TOJTYYUBIIMM JOCTYH K
NEPCOHAIBHBIM JTAHHBIM JIMIIOM TpeOOBaHUE, HE JOMYCKAIOIee UX PaclpOCTPaHEHUs
0e3 coriacusi CyObeKTa NMEPCOHATBHBIX JAHHBIX WM HAJIUYUS WHOTO 3aKOHHOTO
OCHOBAHMSI.

K TakuM 3aKOHHBIM OCHOBAaHHSM B YAaCTHOCTM OTHOCHUTCS, MPEAOCTABICHUE
MEPCOHAIBHBIX JIaHHBIX B CBSI3M C OCYILIECTBJICHUEM MPABOCYAUS; WIA B CBA3U C
OCYUIECTBJICHUEM OIEPATUBHO-PO3BICKHON JIESITEIBHOCTH, & TAKXXE B COOTBETCTBUH C
YTOJIOBHO-UCIIOJHUTENBHBIM 3aKOHOAATENBCTBOM PO.

@enepasibHas ciayx0a cyAeOHBIX MPUCTABOB HE OCYILECTBISIET MpaBoCcyaue (CT.
118 Konctutymuu P®, ct. 1 AIIK P®) u nmoiHOMOYHMSMH MO OCYIIECTBICHUIO
OTIEPAaTUBHO-PO3BICKHOM JeATEILHOCTH HE HajeneHa (cT. 13 dexepanbHOro 3akoHa
«O0 orepaTUBHO-PO3BICKHOM JACATEILHOCTH ).

@enepanbHbil 3akoH «O cBa3n», DenepanbHblii 3akOH «O MEPCOHAIBHBIX
JTAHHBIX», BO3JIAralOT Ha OMEPATOPOB CBSI3M OOA3aHHOCTH COXPAHSATH MEPCOHATBHYIO
uHpopmauoo 00 abOHEHTax B CEKPETHOCTH OT TPEThbUX JIMI, KOTOphIE B
COOTBETCTBHM C 33aKOHOM, HE HUMEIOT IpaBa Ha MOJy4Y€HUE JOCTyna K TaKol
uH(dopMaIuu.

Takum 00pa3om, 1EHCTBYS B paMKaxX UCIIOIHUTEIBHOIO MPOU3BOJICTBA, JaXKe MpU
HAJIMYUA PO3BICKHOTO JIe7la, CYACOHBIA MPHUCTAB-UCIIOIHUTENbh, HE BIpaBe Oe€3
MMEIOIIErocsl CyJIeOHOr0 aKTa, MO3BOJIAIONIETO HMCTPeOOBaTh TaKyr HHQOpMAIIHIO,
00s3aTh ollepaTopa CBA3M MPEIOCTaBUTh KOH(MUIECHUIMAIBbHYIO HHGOPMAIUIO O
rpaxaaHuHe-ab0OHEHTE JOJIKHUKE.

[Ipu paccMoTpeHUM M pa3pelIeHUM AaHAJOTHMYHOTO cropa mno naeay Ne A36-

4748/2009 ApOutpaxHbiii cyx Jlumenkoil o0macTH NPHIASPKHUBAIICS YKAa3aHHOM
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npaBoBoil mo3uuuu. Tak, pemeHueM cyaa ObUIO  yIOBJIETBOPEHO 3asiBICHUE
OTKpPBITOTO AaKIMOHEPHOro oOlmiecTBa B. 0 mpu3HaHWKM HE3aKOHHBIM M OTMEHEHO
NOJIHOCTBIO  IOCTAHOBJIEHHE CYJE€OHOr0 MPUCTABA-UCHOJHUTENS 1O  PO3BICKY
paitonHoro otaena Ynpasnenus @CCII no JIunerkoi o01acTi o HaoXKeHUH mrpada
or 07.09.2009 Ne 69 ma OAO B. 3a coBepuieHHE aJMUHHCTPATUBHOIO
npaBoHapyleHus, npeaycMorpeHHoro 4. 3 cr. 17.14 KoAll P®. Takoe pemenue
cyla o0jacTM  MOTHMBUPOBAHO TE€M, UYTO  COOBITHE  aAMUHUCTPATHUBHOTO
npaBoHapyieHusi, BMeHeHHOoro OAQO B., umeer MecTo TOJIBKO B TOM CIy4ae, €Ciu He
UCIIOJTHEHO TpeOoBaHUE CyneOHOro NPUCTaBa-UCHOJHUTENSA, KOTOPOE SIBISETCS
3aKOHHBIM, TO €CTh cooTBeTcTBYeT PenepanbHOoMy 3akoHy «OO0 HCHOIHUTEIBHOM
IIPOU3BOJICTBEY U HE HAPYILIAET NOJIOKEHUS MHBIX (heepaIbHbIX 3aKOHOB PO.

ApOUTpaXHBIM CYJIOM TEPBOM MHCTAHIIMU ObUI MPU3HAH TOT (AKT, YTO MYHKTHI
1,17 u. 1 ct. 64 ®enepanbHoro 3akoHa «O0 UCHOJIHUTETLHOM MTPOU3BOACTBEY» MPSAMO
HE MpEeAyCMATPUBAIOT MpaBO CyA€OHOTO MPUCTABA-UCIIONHUTEN 3alpaliuBaTh y
ONEpaTOpOB CBSI3M KOH(UACHLMAJIbHBIE CBEIACHHS B OTHOLIEHUU TpakJaHUHA-
aboHeHTa goipkHMKA. DenepanbHbii  3akoH  «O  CBS3U» YCTAHABIIMBAECT
MCYEPIIBIBAOIINKN KPYT CYOBEKTOB, 00JIaat0ONUX MPaBOM TpeOOBaTh OT OMEpaToOpoOB
CBSI3M MpEAOCTaBIeHHE HMH(OpPMALMM O IOJIb30BATEISX YCIyraMH CBsi3U U 00
OKa3aHHBIX UM YyCIIyrax CBSI3U, B UHCJO KOTOPBIX CIyk0a Cy/leOHBIX IMPHUCTaBOB HE
BXOJIUT.

ATNEISIIMOHHBIA CyJl COTJIaCWJICS C BBIBOJAOM apOUTPaXHOro CyjAa IMEepBOM
WHCTAHIIMU, OCTaBUB PEILIEHUE CyJa 0€3 U3MEHEHUs, a aleJUIIIMOHHYIO Kalo0y — 0e3
YIOBJIETBOPEHUS.

VYKkazaHHble 10 JIaHHOMY J€l1y BBIBOABI apOUTPaXKHBIX CYAOB MpHU3HAI
3aKOHHBIMU W 0OOocHOBaHHBIMH DenepanbHblii apOutpaxHbii cyn lleHTpansHOTO
okpyra. B cBoem mocrtanoBienuu ot 29.04.2010 roma Ne A36-4748/2009
KacCallMOHHBIN CyJa yKas3aj, 4To HHQopMaIiuioo 00 aOOHEHTCKOM HOMEpE HEJb3s
OTHECTH K HEOOXOAMMBIM CBEIEHUSIM, KOTOpPbIE€ MOTYT OBITh 3alpPOIICHbI Cy/IeOHBIM
MIPUCTABOM-HCIIOJIHUTENIEM Y JIML, HE SBJSIOIIMNXCS YYaCTHUKAMU HCIOJHUTEIBHOTO

IMpOU3BOACTBA.



