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BBenenue

HemarepuanpHbie Ojara Kak MHCTUTYT TPaKIAHCKOTO TIpaBa B Pa3IMYHbBIC
MIEPHOJIBI PA3BUTHUS TPAKIAHCKOTO 3aKOHOIATEIhCTBA XapaKTEPU3OBAIHNCH €IIUHON
yepToi — craaboil periiaMeHTalMe Ha YpPOBHE 3aKOHOJATENbCTBA. ITO
MPOSIBJSUIOCE B OTCYTCTBHHM  TIOHSATHS HEMaTepUANbHBIX OJylar, MepedyHs
HEMaTepPHAIbHBIX OJlar, KOHKPETHBIX CIIOCOOOB 3alllUThl BCEX W OTAENbHBIX
HEeMaTepHaJIbHBIX OJiar.

[TombiTKM yCTpaHECHUS HECOBEPIIICHCTBA 3aKOHOJIATEHCTBA 0
HEMaTEpHAIIbHBIX OJarax ObUIM BBIPAOOTAHBI HAYYHOW TOKTPUHOW U CyJeOHOM
npakTukoid. OQHONW W3 TAaKWX TIOMBITOK SIBJISETCS 3allluTa HeMaTepUadbHBIX OJiar
IOPUIUYECKOTO JIUIA ITyTEM MPUCYXKIECHUS KOMIIEHCAIMM HEeMaTepruaIbHOTO
Bpeda. YKa3aHHBIA CIOCOO 3alIUThI SBJISETCS HE TOJNHKO YHHKAJIBHBIM C TOUYKH
3pEHHUs €T0 BO3HMKHOBEHUS, HO W aOCOJIFOTHO HEOIPECICHHBIM C TOYKU 3PCHUS
€ro MPaBOBOM MPUPO/IBI.

Hcxoas u3 3TOro, akTyajlbHOCTh HACTOSIIETO MCCIIECTOBAHMS 3aKII0UacTCs B
CYIIIECTBOBAHUH HE OTIMYAIONICHCS eInHO00pa3ueM MHOTOYHUCICHHOU Cy/eOHOM
NPAKTUKA TIO0 CIOpaM O 3alllUuTe HeMaTepHAIbHBIX Ojar OPUANYECKUX JIHII,
CYLIECTBOBAHUU PA3IUYHOTO TOJKOBAaHUS HOBOTO Croco0a 3aIIMThl HE TOJBKO B
JacTH KaTeTOPHAIIBHOTO amnmapara («KOMIIEHCAIsi HEMaTepHaATbHOTO Bpeaay,
«KOMIIGHCAIUSI  PEMyTallMOHHOTO BpeAa», «BO3MEIICHHE HeMaTepUaTbHbBIX
yOBITKOB», «BO3MEIICHHE MOPAJIBHOTO Bpeaa»), HO M B YacTH OCHOBaHUI
(mpuumHEeHWe BpeAa NEJOBOM pemyTallH, HE3aKOHHOE HCIOIb30BAaHUE CPE/ICTB
WHAVBUIY AJTM3AIMK, HapyIICHUE MpaBa Ha CyIOMPOU3BOJICTBO B Pa3yMHBIH CPOK),
crocoba (KOMIIEHCAIUsi CBEpPX BO3MENICHHS YOBITKOB, BMECTO BO3MEIICHHUS
yOBITKOB, Hapsy C BO3MEIIIEHUEM YOBITKOB), OIpeiesieHus: pazMepa (00sI3aHHOCTD
J0Ka3aTh pa3Mep, OTCYTCTBHE OO0S3aHHOCTH JOKa3aTh pa3Mep, YCIOBUSA B

3aBUCUMOCTH OT KOTOPBIX OINPEAEIISIETCA pa3Mep) KOMIICHCALINH.



B cBs3u ¢ W3I0KEHHBIM, LEIbIO HACTOSIIETO HCCIECIOBAHUS SIBISETCS
BBISIBIICHHE CYIIHOCTH HEMAaTE€pUaJIbHOIO Bpela M OCHOBAHUM, YCIOBHUH
OIpENENICHHs pa3Mepa ero KomneHcauuu. B cBoro odepenp 3a1ayaMu SIBIISIIOTCS:

1) W3ydenwe TOHATUS HEMAaTepUATbLHOTO Ojara, KOHKPETHBIX BHUOB
HEMaTepUaAIbHBIX OJIar IOPUIUYECKOTO JIMIA U COOTBETCTBYIOLIUX CIHOCOOOB HX
3aIlUTHL;

2) HccnenoBaHve BO3HUKHOBEHHS U Pa3BUTUS HHCTUTYTa KOMIIEHCAIIUU
HEMAaTEepPUAJIbHOTO Bpeja IOPUINYSCKUM JTUIAM;

3) AHanu3 cyneOHOM TPaKTUKH MPUMEHEHHUS W HAayYHBIX HCCIIEAOBAHHUMA O
NPUMEHEHUM WHCTUTYTa KOMIICHCAIIMM HEMAaTEpPHAIBbHOTO Bpela HOPUANYECKUM
JULAM.

JI1st HOCTHOKEHUS TIOCTABIICHHOM IICJIM M PEIICHUS 3a/1a9 B HACTOSIIEH padoTe
ObLTM HCcTONIb30BaHbl [ paknanckuii kogaeke Poccutickoit deaepalriuu, B 4aCTHOCTH
MOJIOKEHUS PETYJUPYIOLIUE 3alIUTy HEMaTepUalibHbIX OJar, OJ0K (eaepaibHOro
3aKOHOAATENBbCTBA M MOJ3aKOHHBIX HOPMAaTUBHBIX aKTOB, PErIaMEHTHUPYIOLINX
JICJIOBYIO PEIMyTaIlMi0 U OTHOILICHHS MEXIy CyObeKTaMU rpa)kaHCKOro IpaBa Io
MOBOJYy JI€IOBOM pemyTallii, MHOTOYUCJIEHHBIE HCCIEI0BaHUS LUBWINCTOB, B
yactHoctu pabotel ['omybeBa K.U., Hapuxuero C.B., KpacaBuukosoii JI.O.,
Cypxuka A.®@., Opneneckoro A.M., a Takxke cyjeOHasi MpakTUKa, B TOM YHCIIE
Bcs npakTtrka ApoutpaxHoro cyna [lepmckoro kpas 3a mepuoa 2007-2012 rr.

[lo nmanHoii Teme B cOopHuKe [ocymapcTBEHHOro 00pa30BaTEIbHOTO
yupexaeHuss  Beicmiero  mpodeccuoHanbHoro — obpaszoBanus  llepmckuii
rocyapcTBeHHbli yHuBepcuteT «Hopma. 3akoH. 3akoHopartenbcTBO. IIpaBo»
2011 r. umeercs nyOnukauus no teme «HexoTopsie mpoOIeMbl TOKa3bIBAHMS
HEMaTepUAIBHOTO Bpejia B apOUTPaKHOM IPOIIECCE», B YKa3aHHOM COOpHHUKE 3a
2012 r. Taxxe umeercs myoOnukamus no teme «O030p MPaKTUKU PacCMOTPEHUS
ApOutpaxubiM cyaom IlepMckoro kpas Aeil 0 KOMIIEHCAIlMM HEMaTE€pPUaIbLHOIO

Bpeaa OPUIUYECCKUM JIUIIAM.



I'maa 1. HEMATEPUAJIBHBIE BJIAT'A OPU/IMYECKOI'O JIMIOA
1.1. ITonsaiTHe HEMaTEepHAJIBLHOIO 0Jiara

Crarbst 150 I'paxkmanckoro koaexca Poccuiickoit denepannu (nanee — ['K
P®)' 3akpemiser, 4To JXM3Hb U 3J0POBbE, JOCTOMHCTBO JIMYHOCTH, JIMYHAS
HEMPUKOCHOBEHHOCTh, 4Y€CTh M J00poe  uMsd, JejioBasi  pemyTaius,
HEIIPUKOCHOBEHHOCTh YAaCTHOW JKW3HM, JIMYHAs W CEMEHHas TaliHa, MpaBo
CBOOOJIHOTO TEPEIBUKEHHS, BEIOOpA MecTa MPeObIBaHUS U KUTEILCTBA, MIPABO Ha
UMsI, TIpaBO AaBTOPCTBA, HHBIC JIMYHBIE HEUMYILECTBEHHBIE IpaBa W JApyrue
HEeMaTepHallbHbIE 0Jiara, MPUHAJJISKAIINE TPAXKIAHUHY OT POXKICHHS WA B CUITY
3aKOHA, HEOTUYXKJAaeMbl W HemepelaBaeMbl HHBIM crocoboMm. B ciywasx u B
IOPSAKE, MNPEAyCMOTPEHHBIX 3aKOHOM, JMYHbIE HEUMYILECTBEHHBIE IpaBa U
JIpyrue HeMarepualibHble Ojara, MpUHAIJIEKABIIMNE  yMEpUIEMY, MOTYT
OCYIIECTBIISITECS M 3AIMIIATHECS APYTHUMU JULAMHU, B TOM YKCJIE HACICIHUKAMU
npaBooOaiaTes.

O6beaunenue B cr. 150 I'K PO HemarepuaibHbIX Ojiar W JIUYHBIX
HEMMYIIECTBEHHBIX MPaB, YKa3aHUE Ha MPUHAJICKHOCTh HEMAaTepUaIbHBIX OJar u
JUYHBIX HEUMYIIECTBEHHBIX TOJIbKO TPa)KJAaHHWHY, & TAKXKE OTKPBITBIA NEpPEYEHb
HEMAaTepUAIbHBIX OJar W JUYHBIX HEUMYIIECTBEHHBIX IMpaB NPUBEIU K
BO3HHKHOBEHHUIO B CYJICOHOW MPAKTUKE W JOKTPUHE TPAXKTAHCKOTO TpaBa CIIOPOB
OTHOCHUTEJILHO CYIIECTBA HEMaTepUAIbHBIX OJlar M JUYHBIX HEUMYIIECTBEHHBIX
MpaB, a TAaKXK€ BUJIOB HEMATEPUAIbHBIX OJlar U JUYHBIX HEUMYIIIECTBEHHBIX IPaB,
KOTOPBIE MOTYT NPUHAJIEKATH FOPUIUYECKUM JTUIAM.

[IpuBeneM HEKOTOpbIE HAyYHBIE TMO3WLMM HCCIENOBATENCH YKa3aHHOU
npobnembl. Tak, KpacaBumkoBa JI.O. ompenmenser HemartepuaabHOE OJlaro Kak
HEKOE€ KOMILJIEKCHOE OOIIIECTBEHHO IMOJIE3HOE CBOMCTBO CyOBEKTa MpaBa, OCHOBHOE
COJIEp>KaHKe U Ha3HAYEHHUE KOTOPOro0 COCTOUT B MHAMBUIyANTH3alUK (PU3NYECKOTO

100 IOPUINYCCKOI0 JInld, ABJIAIOMICTOCH CY6T>GKTOM HpaBOOTHOIHCHI/II‘/'I, a TAaK¥XKC

! I'paxxmanckuii xogekce Poccuiickoit ®emepanun (dacts mepsas) or 30.11.1994 N 51-®3 (pexn. or 06.12.2011) //
Poccutickas razera, N 238-239, 08.12.1994.
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B €r0 3aluTe OT BHEIIHEro BO3JCHUCTBHUSA TOCYyAAapCTBAa, €ro OPraHOB M HHBIX
CyOBEKTOB OOIECTBEHHBIX OTHOIICHHA®.

B cBoro ouepenp Cypxuk A.D. yKka3pIBaeT, YTO HEMATEpHAJIbHBIE Onara He
MMEIOT JKOHOMMYECKOI'O XapakTepa, OHHM HEOTAEIMMBI OT JMYHOCTH, HOCST
HEBELIECCTBECHHBIN, IEPEMEHHBIN Xapakrep. HenmyiecTBeHHbIE IIpaBa, B CBOIO
ouepellb, OIOCPEAYIOT OTHOLICHWS, BO3HUKAIOLIME II0 IOBOJAY JIMYHOTO
HEMMYILECTBEHHOTO 0J1ara, B TOM YMCJI€ 110 €ro NPHOOPETEHHUIO M 3aIUTE’.

Epmo B.A., Cyrarun A.B., Kaiiie A.H. onpeaensitor copepkaHue
HeMaTepuaibHbIX OJar yepe3 aHaJorn4yHble mpu3Haku. OHM yKa3bIBalOT Ha TO, 4TO
HemaTepuanbHble  Ojara  JMIIEHbl  MaTepUAJIbHOIO  (MMYIIECTBEHHOIO)
COJIEp)KaHMs, UX HEINb3S OLCHUTh B JCHEKHOM BBIPAKECHUH, OHU HEPA3PBHIBHO
CBA3aHbl C JIMYHOCTBIO MX HOCHUTENS, YTO O3HAYaeT HEBO3MOXHOCTb HX
OTUYXJEHUS WM WHOM MEPENAYn IPYTUM JIMLIAM HH M0 KaKuM OCHOBaHUsM. [Ipu
OTOM OHM TaKXe YKa3plBAlOT HA TO, YTO OTAEIbHBIE IPUHAJIEKAIIUE
IOPUIMYECKUM JIMLAM UCKJIIOUYMTEIbHBIE IIPaBa, KakK, HallpUMep, NpaBo Ha pupmy
M Ha TOBapHBIM 3HaK, 3HaK OOCHYXMBaHUS U Jp. O0OJAZAIOT HEKOTOPHIMU
OCOOCHHOCTSIMM B CHJIy 3aKOHa. B ompegeneHHBIX ciayyasXx OHHU MOTYT OBITb
OTUYKJIEHBI".

Tepemenko T.A. gaet emie OoJjiee MUPOKOE OMPEACIICHUE HEMaTepUaTbHBIX
Onar, ykasaB, YTO HEMAaTEpUAIbHBIMU CIIEAYET CUUTaTh HEPA3PhIBHO CBS3aHHBIE C
JUYHOCTBIO HOCHUTENS, HEMEPEAABAEMbBIE U HEOTUYK/IAEMbIE JYXOBHbBIE IIEHHOCTHU
BHEOKOHOMHUYECKOTO  XapakTepa, KOTOpPBIE HAIPaBJIEHbl Ha BCECTOPOHHEE
o0ecrieyeHre CyIIECTBOBAHMS JIMYHOCTH M IO TOBOAY KOTOPBIX CKJIaJbIBaCTCS
noBe/IeHHE CyOBEKTOB IpaxaaHckoro npasa. CoOTBETCTBEHHO, HEMATEpUaIbHBIM

OmaraM TPUCYIIA B COBOKYIMMHOCTH TaKWE€ MPHU3HAKH, KaK BHEIKOHOMUYECKOE

? Kpacasuuxoea JI.O. TlepcieKTHBBI M TIPOOJIEMBI B PETYIMPOBAHAN JIMYHBIX HEMMYIIECTBEHHBIX OTHONIEHHWMN MO
nosomy 'K P® // IluBunuctiueckue 3anucku. MexXBY30BCKHiT cCOOpHUK Hay4dHBIX TpyaoB. M., Ctaryt, 2003. C. 82.
> Cyporcux A.®. Mexanuzmbl obecTiedeHHs pealu3alliyl KOHCTUTYIHOHHBIX TapaHTHH Mpas, CBOGOA M HHBIX
HEeMaTepHalbHBIX Onar B TpaxaaHckoMm npaBe Wudopmanus o nyomukauuun // FOpuer, 2006, N 9 / CIIC
Koncynprantllntoc.

* Cwm.: Tlocrareiinslii koMMmeHnTapuit k ['paknanckomy kojexcy Poccuiickoit ®enepanuu / mox pea. Epmosa B.A.,
Cytsruna A.B., Kaiime A.H. 2009 / CIIC KorcynsranTtlItroc.



COJiep’)KaHue, Hepa3pblBHAas CBA3b C JIMYHOCTBIO HOCUTENsT M oOmias
HAIPaBJIEHHOCTh HAa 00ECIICYEHHE CYIECTBOBAHMS HHMBUIYYMa’.

Hcexons m3 ykazanus B cr. 150 'K P® nByx nmpu3HakoB HEMaTepUaIbHBIX
Onar, a MMEHHO: HEOTUY>KJJaeMOCTH U HEeMepeaBaeMOCTH, a TaK)Ke U3 BBIPAOOTKU
Hay4YHOU JOKTPUHOM MHBIX MIPU3HAKOB, TAKUX KaK OTCYTCTBHE SKOHOMHYECKOIO U
BEILLIECTBEHHOI'O COJIEP>KAHMSI HEMaTepUalbHBIX Orar, MNEepeMEHHbIH XapakTep
HEMaTepUaIbHBIX Onar®, Ha Hail B3IV, HEMarepHallbHble OJlara MOYKHO
ONPENENINTh KaK HEMOCPEACTBEHHO CBA3AHHBIE C JIMYHOCTHIO, HEOTUYKIAEMBIE, HE
MMEIOIME HDKOHOMHYECKOTO M BEIIECTBEHHOI'O BBIPAXEHHUs, HE MOJJIeKaIIue
JICHE)KHOM OLIEHKE, B HEKOTOPBIX CIy4asX HMMEIOIIME I[EPEMEHHBIN XapakTep,
OOBEKTHl TPaXIAHCKUX IpaB, a JIMYHbIE HEHMYLIECTBEHHBIE IpaBa SBISIOTCA
CyOBEKTUBHBIMHU ITpaBaMHu JINIA, 00bEKTOM KOTOPBIX BBICTYNAIOT HEMAaTepHaJIbHbIE
Onara.

B cBiI3M ¢ yKa3zaHHbIM  OIpEACIICHHMEM  HEMAaTepuaibHBIX  OJyar
€OUHCMEEHHBIM HemMamepuanbHbIM onazom 10puouuecKozo auua
COOMEEMCMEYIOWUM HA36AHHBIM RPUSHAKAM AGAEMCA 0€1064: PEnymauus.
TeM He MeHee, B HAyYHOU JOKTPHUHE CYIIECTBYIOT HHBIE TOUKU 3PEHUS, HEKOTOPBIE
UCCIICZIOBATEN OTHOCAT K HEMaTepHaJbHbIM OjlaraM IOPUAMYECKOTO JIUla
pe3yJbTaThl HMHTEIUIEKTYAIBHOW JEATEIBbHOCTH, CPEICTBA WHIWBUAYAJINA3ALNU,
vHpopMaIuio’. YKa3saHHYIO MO3UIUI0 CUUTAEM HECOCTOATENBHOM BBULY TOTO, YTO
pEe3yJbTaThl MHTEUIEKTYalbHOM NEATENIBHOCTH W CPEACTBA WHIAWMBHUAYaJIW3alUU
HEIOCPEACTBEHHO 3akperuieHbl B CT. 128 'K PD B kauecTtBe camMOCTOSTENBHOTO
00BbEKTa IPaXAAHCKUX MpPaB OTIIMYHOIO OT HEMaTepUalIbHbIX Ojar, uH(opmauus

*e ¢ MoMeHTa BcTyruieHus B cuiny @3 ot 18.12.2006 N 231-®3 «O BBeneHuu B

> KommenTapuit k 'paxkaanckomy komekcy Poccuiickoit ®enepamuu. Yactu mepsoit / mox pen. ATl Cepreesa.
IMpocnext, 2010 / CTIC KoncynsrantlInroc.

® Cwm.: Tonybes K.M., Hapuscnuii C.B. KoMmeHcanys MOPaIbHOTO Bpela Kak CIOco0 3alliThl HEMMYTIECTBEHHBIX
Onar TMYHOCTH. 2-¢ u31., nom. CI16.: M3n-Bo KOpumudeckuii nentp, 2001. C. 46 — 47; Capaes /[.B. O cOOTHOLICHUA
MIOHSTHH HeMaTepualibHbIe OJlara 1 JIM4YHbIe HeMMyIecTBeHHbIe npasa // FOpucr, 2002, Ne 7. C. 25; Craukosa M.H.
[IpaBoBasi Kareropus JHYHBIX HEUMYIIECTBEHHBIX IPaB B KOHTEKCTE COBEPIICHCTBOBAaHHS TIPAXKAAHCKOTO
3akoHonarenbcTBa Poccun // Poceniickas toctunus, 2010 Ne 1. C. 16; babeurxo A.B. HemarepuasnbHbie Onara Kak
00BEKT rpaXkIaHCKHUX MpaBooTHOMIEeHH // [IpaBo n sxoHoMuKa, 2006, Ne 6. C. 8.

7 Cwm.: Cumouxosa JI.5. IHdopManus kak HemaTepuanbHoe 6:aro // FOpucr, 2007, Ne 8 / CTIC Koncynsraatloc.



neiicteue 4acTu 4erBeprod I'paxkaanckoro komexca Poccuiickont Demepanum»®
UCKIIFOYCHA M3 OO0BEKTOB TrpaxkaaHCKuX mpaB. [lodToMy miis 1meneil HacTosIIIeH
paboThl MOJ HeMaTepualdbHBIMU OJaramMu IOPUAMYECKOTO JMla Mbl OyJaeM

IMOHHUMAThb TOJILKO ACJIOBYIO PCITYTAllUIO.

1.2. IloHsATHE 1€JIOBOM pPeNMyTAUMH IOPUAHYECKOTO0 JULA

[Tonsitue nenoBOM penmyTaluMy FOPUAUMYECKOrO JIMLHA B TPaXJAaHCKOM
3aKOHOJATENbCTBE  OTCYTCTBYeT. TeM  He  MeHee,  MHOTOYMCIICHHbIE
3aKOHOJATENbHBIE AKThI, COAEPXKAIIUE IOJOKEHHS, PEryJUPYIOIIHE JEJIOBYIO
penyTalMI0 OPUIAYECKOIO JIMIA, TO3BOJISIIOT HAM BBIIACIUTh IPU3HAKK JEIOBON
penyTanuu, OTPAKaOIINUE €€ CYIIHOCTb.

Ha ocnosanuu ananusza 2paxcoanckozo 3aK0OHO0AMENbCMeEa Mbl CMOIHCEM
évl0eiums caedyruiue NPU3IHAKU 0e10601 Penymayuu KaKk HemamepuaibHozo
onaca:

1) E€ HemocpencTBeHHass CBA3b C KOHKPETHBIM IOPUAMYECKUM JIUIIOM,
CBUJIETEJIBCTBO U 3aJIOT €ro YCHEIIHON AESITeNIbHOCTH, OTPaKEHUE OOIIECTBEHHOM
OLIEHKH JIEJIOBBIX MPO(ECCHOHATBHBIX KaUeCTB FOPUIUUYECKOIO JIHIIA.

B yactHOocTH, B cooTBercTBUM C 4. 4.1. cT. 28 denepanbHOro 3aKOHa OT
21.07.2005 1. Ne 94-®3 «O pasMemeHnH 3aKa30B Ha IIOCTaBKA TOBApPOB,
BBITMIOJIHEHHE pabOT, OKa3zaHUE YCIYyT Ui TOCYJApCTBEHHBIX W MYHHUIIMIATbHBIX
HYK1»’ KOHKYpCHasi KOMHCCHs TIPH OIIEHKE U COMOCTABICHUH 3asBOK Ha y4acTHE B
KOHKYpCE€ B COOTBETCTBMM C KpUTEpUEM KayecTBa paboT, yciayr u (Wim)
KBaJU(UKALMM YYaCTHHKA KOHKypca IpU pa3MELIEHUHU 3aKa3a Ha BbINOJIHEHHE
paboT, OKa3aHUE YCIYT, 6HpAge OUEHUBAMb OeN06YI0 PEenymayulo y4acmHuKka
KOHKypca, HaTM4YKMe y YYaCTHUKA KOHKYpCa OIbITa BBIOJHEHHs padoOT, OKa3aHUs
yCIIyr, HQJIAYUE y HEro IPOU3BOJICTBEHHBIX MOILMHOCTEH, TEXHOJIOTHYECKOTO

o0opy/noBaHusl, TPYJIOBbIX, (PUHAHCOBBIX PpECypcOB M HHbIC IOKa3aTelH,

® O BBeseHUH B JieiicTBUE YacTH yeTBepTOi ['paskmanckoro kojekca Poccuiickoit deneparun: deepanbHbIii 3aK0H
or 18.12.2006 N 231-®3 (pen. ot 12.04.2010) // Poccuiickas rasera, N 289, 22.12.2006.

° O pasMeleHHHM 3aKa30B Ha MOCTAaBKM TOBApOB, BBHIMOJHEHHE pabOT, OKa3aHHE YCIYr I TOCYJApCTBEHHBIX H
MYHUIIUIATBHBIX HYX1: Denepanbueni 3akoH oT 21.07.2005 N 94-®D3 (pen. ot 12.12.2011) // Tam xe, N 163,
28.07.2005.



HEOOXOJUMbIE ISl BBIIOJIHEHUSI pab0T, OKa3aHUs yCIyT, SBJSIOUINXCS PEAMETOM
KOHTpPaKTa, B TOM 4YHCJe KBaJU(pUKALKIO PaOOTHUKOB Y4YaCTHMKA KOHKYpCa, B
ClIydae, €CIIA 3TO YCTAHOBJICHO COJEPKAaIUMCS B KOHKYPCHOM JOKYMEHTALUH
MOPSJIKOM OLIEHKM MW COINOCTABJICHMSI 3asdBOK HA ydacTHE B KOHKYypcCe; B
COOTBETCTBUH C II. 5 4. 2 cT. 18 deaepansHoro 3akoHa ot 30.12.2008 1. Ne 307-03
«O06 aymuropckoil gestenbHOCTH»' ONHMM HX TpeOOBaHMH K YJIEHCTBY
ayIUTOPCKMX OpraHM3aluid B CaMOPETYJIMPYEMOM OpraHM3aluy ayJauTOPOB
ABJISIETCSL Oe3ynpeunas 0en06as penymayud. YKa3aHHbIC IOJOKEHUS 3aKOHa
HaIIPAMYIO OTPAXalT 603MOMCHOCHIb IOPUOUUECKO20 TUUA 6 3A6UCUMOCU OM
0€/10601l  penymayuu  NnOAYYUmMb  KaKue-iudo mamepuaivHvle 0Oaaca,
3AHUMAMbCA ONPEOESICHHBIMU 6UOAMU OeAMENbHOCHIU.

2) HeoTuyx1aeMoCTh J€JIOBOM pPEeMyTally, TO €ECTh BOSBHUKHOBEHUE JEII0BOM
pernyTauud B MOMEHT CO3/IaHMS OPUAMYECKOIO JIMIA W MPEKpalleHue IeI0BON
pernyTranuu B MOMEHT €ro JHUKBHJIALUWW, pPEOpraHu3aluM, [pU3HAHUS
HECOCTOSTEILHBIM (OaHKPOTOM).

JIaHHBI TPU3HAK JEJOBOM pEIyTalUH SIBISETCA JTOCTATOYHO CIIOPHBIM,
MOCKOJIBKY B CBSI3M C Pa3BUTHEM TPakJAHCKOTO 00OpOoTa M MOSBICHUEM
JIOTOBOPOB KOMMEPYECKOM KOHLECCHUH, JOrOBOpa O MPOCTOM TOBAPUUIECTBE,
MHBECTULIMOHHOM TOBAPHUIIECTBE B JOKTPHHE IPAXJTAHCKOIO IIpaBa IOSBUIACH
MO3UIMS, YTO JENIOBasi permyTalus IOPUANYECKOTO JIUIa MOXKET OBITh OTUYKJI€Ha
TPETHUM JIHLAM' .

Tak, B coorBerctBuM ¢ 1. 2 cr. 1027 T'K P®" noroBop KoMMepuecKoi
KOHIIECCUM  IPEAyCMAaTPUBAECT  MCIOJB30BAHME B  MPEAIPUHUMATEIBCKOU
JESTENbHOCTH T0Jb30BaTENsl KOMILIEKCA MPUHAJJIEKAIIEr0 MPaBo0OIagaTelN o
UCKIIFOUNUTEIBHBIX IpaB, JEJIOBOM penyTalMM M KOMMEPYECKOro  OIbITa

paBoo0JIaIaTelIs.

10 06 orenouHO#M AesTENBHOCTH B PoccHiickoi Oeneparun: enepanpHbrii 3akoH oT 29.07.1998 N 135-03 (pexn. ot
03.12.2011) // Poccutickas raseta, N 148-149, 06.08.1998.

Y IIicabaesa A.C. JlenoBasi pemyTanus IOpHIMYECKOTO JIMNA KAK HeMATEpHATbHBIH aKTHB: HEKOTOPHIE BOTPOCHI
rpakaaHcko-npaBooro pexxuma // FOpucr, 2006, N 3 / CIIC Koncynprantllmoc; Cowmnukosa M.II. Jlenosas
pernyTanus: rpakJaHCKO-IPaBOBbIE U SKOHOMHYECKHE acheKThl // 3aKOHOAaTeIbCTBO M 3KoHOMHKa, 2008, N 1 /
CIIC Koncynpsrantlloc.

2 I'paxcnanckuii komeke Poccuiickoit denepamuu (dacTs Bropas) ot 26.01.1996 N 14-®3 (pen. or 30.11.2011) //
Poccuiickas razera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.



Tem He MeHee, monaraeM, 4TO 6 OAHHOM Cjyuae 3aKOHOOAmenlb yKa3an
UMb HA 0COObLIL XapaKkmep cpeocme UHOUBUOYAIUAUUY I0PUOUYECKO20 TUUA
U cekpema npou3eo0cmeda, TMOJYEPKHYB TEM CaMbIM B3aUMOCBS3b YKa3aHHBIX
O00BEKTOB TPaXKIaHCKUX TMPaB M JIEJIOBOW peMyTalluu IOPUIANYECKOTO JIMIA, HE
MIPENOJIAraloIIuX OTUYKACHUS JISTTOBON penyTalyuy IPUANYECKOro JIUIla, BBUIY
TOrO, YTO JJIOBAsl penyTalus MpeIMETOM JIOTOBOPA KOMMEPUYECKOM KOHIIECCUU HE
ABIIIETCS, TPAaBOOOJIAIaTeNb PE3YJNbTATOB HHTEIJICKTYAIbHOW JIEATEIbHOCTH U
CPEACTB MHIUBHIyaTU3aIluy IPOJIOJKACT YY4aCTBOBATh B IpakJIaHCKOM 00OpOTeE,
COBEpIIATh JCHCTBUSA, BIUSAIOIMINEC Ha OOIIECTBEHHYIO OIIEHKY €ro JelOBbIX,
npodeccroHaIbHBIX Ka4eCTB.

Kpome Toro, B cootBerctBuu ¢ 1. 1 cr. 1042 'K P®" B ciyuae 3aknroyeHus
JIOTOBOpa IMPOCTOr0 TOBApPUIIECTBA (JIOTOBOpPA O COBMECTHOM JESATEIBLHOCTH)
BKJIAJIOM TOBapHIla IPU3HAETCS BCE TO, YUTO OH BHOCUT B 0011€€ AeJI0, B TOM YHUCIIE
J€HbI'M, MUHOE HUMYILECTBO, HpodheccuonaivbHvle U UHble 3HAHUA, HAGLIKU U
YMeHUus, a makyice 0€106as penymauus u 0e106vle céA3u, B COOTBETCTBHHU C II. |
ct. 6 denepanpHoro 3akoHa or 28.11.2011 r. Ne 335-®3 «O6 MHBECTUIIMOHHOM
TOBAPHILECTBE» * B Cllydae  3aKIIOUEHUS  JOrOBOpa  MHBECTHLMOHHOIO
TOBApUILECTBA BKJIAJOM YIPABIAIOUIEIO TOBApPUILA IPU3HAETCA BCE TO, YTO
YIpPaBISAIONIMN TOBapHIll BHOCUT B oOIlIee Jei0, B TOM YHCIE JEHbIU, WHOE
MMYIIECTBO, UMYIIIECTBEHHBIE MIPaBa U MHBIE MTPaBa, UMEIOIIKE JICHEKHYIO OLICHKY,
npogheccuonanvnvle u uUHbIE 3HAHUA, HAGBIKU U YMEHUA, A MAKIHCE 0e106as
penymauusi.

B nanHOM cnydae Takke MOJIaraéM, 4YTO, HECMOTPS BKIIFOUEHHUE IEIOBOM
peryTaliud B NPEAMET JOroBOpa, OTUYXICHUS JICJIOBOW pemyTaluu He
MIPOUCXOJIUT, MOCKOJIbKY IIEIbI0 JIOTOBOPA MPOCTOr0 TOBApPHILECTBA (JOrOBOpa O
COBMECTHOM  JESATEIbHOCTH), WHBECTULMOHHOIO JOrOBOpa  ABJISIETCA  HE
00beIMHEHUE MMYIIECTBA, HEMATEPUATIbHBIX OJ1ar, UHBIX OOBEKTOB T'PAXKIAHCKUX

MpaB, a OCYUIECTBJIEHUE COBMECTHOM MPEANPUHUMATEIBCKON JEATEIbHOCTH.

Y I'paxpanckuii xogexc Poccuiickoit ®enepanuu (dacth BTopasd) oT 26.01.1996 N 14-®3 (pex. ot 30.11.2011) //
Poccuiickas razeta, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.

" 06 umBecTHIIMOHHOM ToBapuiecTe: PenepanbHblii 3akoH oT 28.11.2011 N 335-®3 // Poccumiickas razera, N
275,07.12.2011.



JlenoBasi peryTalusi TOBapuila He OTUYKAA€TCSl OT HEro, a OKa3bIBAET BIUSHHE Ha
NESATEIbHOCTh OCTAIbHBIX TOBAPUIIEH.

Takum oOpa3zoM, npuBeneHHbie monoxkenuss 'K PO o Bo3moxHOCTH
nepeaadn JeOBOW pemyTaluu TPEThbUM JIMIaM MOXHO PACIICHUTHh HE Ooyiee Kak
WCKJIIOYEHHE W3 OOIIero mpaBWiia BBUAY TOTO, YTO BO BCEX CIydasX JeOBas
penyTaius B KaUYeCTBE CAMOCTOSITENIbHOIO 00BbEKTa MepeaHa ObITh HE MOXKET, OHA
nepeaeTcs BTOPOCTENICHHO, B CBSI3H C TMepeaadeil MHbIX 00BEKTOB IPaXKJaHCKOTO
npaBa, MHIWBUAYAJTU3UPYIOIIUX TO UM MHOE IOPUINYECKOE JIUIIO.

3) HeskoOHOMHUYECKH XapakTep.

JIaHHBIM NOpPU3HAK [JEJIOBOW pEIyTalMy SIBJISIETCS CaMbIM  CIIOPHBIM,
IIOCKOJIBKY B CIIy4yae 3aKJIFOYEHHUS YK€ YIIOMHHABIIMXCS JIONOBOPOB O IIPOCTOM
TOBapHUIIECTBE (COBMECTHOW JESATEIHHOCTH), JOTOBOpa 00 WHBECTHUIIMOHHOM
TOBAPUILECTBE 3aKOHOJATENb MPEAYCMOTPEN, YTO JEJI0Bas PEMyTalysl MOIJICKUAT
oneHke. IIpu 3ToM ecim B cily4yae 3aKIIFOUEHHS T0r0BOPA IPOCTOr0 TOBAPUIIECTBA
(10oroBopa 0 COBMECTHOM AEATENLHOCTH) Ha OCHOBaHuM II. 2 cT. 1042 TK POV
JICHEXKHasl OIIEHKAa BKJaJa TOBAapHWINA MPOWU3BOAUTCS IO COTJIALIEHUIO MEXIY
TOBapHIIIaMH, a TOBAPHUIIAMH MOTYT OBITh TOJHKO KOMMEPYECKHE IOPUINIECCKUE
JUIA, TO B Cly4ae 3aKJII0UEHHUs JOroBOpa 00 MHBECTUIIMOHHOM TOBApHUINECTBE HA
OocHOBaHMHM M. 3 cT. 6 DenepanpHoro 3akoHa or 28.11.2011 r. Ne 335-®3 «O0
VHBECTULIMOHHOM TOBapUIIECTBE» ° JIEHEXHas OLEHKA BKIaAa, BHOCHMOIO
YIIPaBJISAIONIUM TOBApHUIIEM HE B JCHEKHOU (opme, MPOU3BOJUTCS OLCHIIUKOM B

nopsAaAKEe, YCTAHOBJICHHOM 3daKOHOJAATCILCTBOM, PCTYJIHPYIOIIUM OHLOCHOYHYIO

nestenbHOCTh B Poccuiickori denepannu, a TOBapUIlaMU MOTYT OBITh Kak
KOMMEpUYECKHe, TaK 1 HEKOMMEPUECKHE IOPUINIECKUE JTUTIA.

CnopHbIii XapakTep BBIACICHUS YKa3aHHOTO IpU3HAKa JEJOBOW pemyTaluu
IOPUJIMYECKOTO JIMIA JIOTOJHSAET TakKe 3aKOHOJATENIbCTBO O OyXTraJTepCKOM

y4de€Te, C pa3BUTUCM KOTOPOI'o IMOABWIMCH MCTOAUKH OIPCACICHUA CTOMMOCTH,

> I'paxnanckuii komeke Poccuiickoit ®enepamuu (dacTs Bropas) ot 26.01.1996 N 14-®3 (pen. or 30.11.2011) //
Poccwuiickas razera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.

' O6 WHBECTHIMOHHOM ToBapHIuecTBe: DemepanbHbii 3akonm or 28.11.2011 N 335-®3 // Tam xe, N 275,
07.12.2011.
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JICHE)KHOW OIIEHKM JIEJIOBOM pENmyTallk W OTPAKEHHS €€ B OyXTaaTepCKou
OTYETHOCTH FOPUINYECKHX JIMII.

Tak, n. 4.20 IlonoxxeHuss 0 mpaBuiIax BEICHHUS OyXrajaTepcKoro ydera B
KPEAUTHBIX OpPraHW3alusX, pPAacCIOJOXKEHHBIX Ha Teppuropun Poccuiickon
®enepanun, yrBepxkaenHoro bankom Poccun 26.03.2007 N 302-I1", .. 42, 43
[Tonoxenust mo OyxraaTepckoMy ydeTy «YueT HeMmarepuanbHbIX akTuBoB» (IIBY
14/2007), yTBepxaeHHOro npukasoM Munduna P® ot 27.12.2007 r. Ne 153u'®
OpeIyCMOTPEHO, 4YTO Juisl  Iesne  OyXraiaTepckoro  yudera CTOMMOCTD
NpUOOPETEHHOW JIeIOBOM pemyTaluy OIpeNesieTcss pacueTHbIM IyTeM Kak
pa3HUIIAa MEXIy MOKYIHON IIEHOM, yIUTauhBaeMOW MpOJaBIly MpU MPUOOpETEHUN
NpEeANnpUATHS KaK HMMYLIECTBEHHOIO KOMIUIEKca (B LIEJIOM WM €ro 4acTH), H
CYMMO# BCEX aKTHBOB U 0053aTEIbCTB MO OyXraiaTepckoMy OanaHCy Ha JIaTy €ro
nokynku (mpuoOperenusi). [loMOXKUTENBHYIO JEJIOBYI0 pENyTalyi0 CleayeT
paccMaTpuBaTh Kak HaJA0aBKy K LI€HE, YINIAYMBAEMYIO MOKYIATEIEM B OKHUJIAaHUU
Oyoymux  SKOHOMHMYECKMX  BBITOJJ B  CBS3M C  NPUOOPETEHHBIMU
HEUJACHTU(PUIUPYEMbIMU aKTUBAaMHU, W YUYWUTHIBaTh B KA4yeCTBE OTJEIBHOTO
MHBEHTAapHOTO 00bekTa. OTpUIATeNbHYI0 [JEJIOBYI0 pEemyTaluio  CIEAyeT
paccMarpuBaTh KakK CKHUJIKY C LEHBI, IPEAOCTABISEMYIO MOKYIATEI0 B CBS3H C
OTCYTCTBHUEM (PAKTOPOB HAJIMYMS CTAOWIIBHBIX MOKYyNAaTeNel, penyTallui KauecTBa,
HAaBBIKOB MapKETHMHTAa W COBITA, JCIOBBIX CBS3CH, OIBITA YMPABICHUS, YPOBHS
KBAIM(PUKALMK TTEpCOHANA U T.II.

bonee Toro, cormaco mn. 1.2.1. Meroanueckux pekomengauui «O
NPU3HAHUHU, OLEHKE, MPEICTAaBICHUU U PACKPBITHM HH(OpMAIMU O JETOBOM
penyTalyy NpU  COCTABICHUM KPEIUTHBIMU OpraHu3auusMu  (PUHAHCOBOM
OTYETHOCTH B COOTBETCTBUU C MEXIyHapOJHBIMU CTaHAapTaMH (PUHAHCOBOU

OTYETHOCTHY», YTBEPKACHHbIX nucbMoM banka Poccuun ot 21.07.2011 1. Ne 110-T

7 Tlonoxenue o IlpaBunax BeleHHs OyXraJTepCKOTO ydeTa B KPEIMTHBIX OPraHM3aIHsAX, PAcHONOKEHHBIX Ha
tepputopun Poccuiickoit denepaiyu, yrepxkaenHoe bankom Poccun 26.03.2007 N 302-IT (pen. ot 01.12.2011) //
Bectauk banka Poccuu, N 20 - 21, 16.04.2007.

¥ 06 yrBepxaenun IonoxkeHus Mo GyXrantepckoMy yueTy «YueT HemaTepuanbHbIX akTuBoB» (ITBY 14/2007):
[Tpukaz Mungpuna PO ot 27.12.2007 N 153H (pex. ot 24.12.2010) // Poccutickas razera, N 22, 02.02.2008.



(nanee — Mertonuueckue pexoMeHAanuu)'’ genoBas pemyTanus - aKTHB,
IPEACTABISAIONIMN coO0M Oyaylmue SKOHOMHUYECKHE BBITOJbI OT OO0BEAMHEHUS
Ou3Heca, KOTOpPbIE HE MOTYT ObITh OMPEACIICHbl U TPU3HAHBI OTACIBHO OT APYTHUX
aKTUBOB. byjyiue SKOHOMHYECKHE BBITOJBI OT OOBEIWHEHUsS OW3HEcCa MOTyT
BO3HUKHYTh B pesyjbrare 23d@dexra OT COBMECTHOIO  HCIOJIb30BaHUS
MPUOOPETECHHBIX HMICHTU(DHUIIMPYEMBIX aKTUBOB WM BO3HUKHYTh OT AaKTHBOB,
KOTOpbIE 10 OTJEIBHOCTH HE YJIOBJIETBOPAIOT KPUTEPUSIM TMPU3HAHUS B
(hMHAHCOBOM OTUYETHOCTH.

ITpu stom .. 1.3., 2.1., 4.1. MeToauueckux pekoMeHaanuii*’ yCTaHOBIIEHO,
YTO JIeNIOBasi peIyTalusl MOJUISKUT NpPU3HAHUIO TpH 0ObeauHEHWH OusHeca,
OCYUIECTBIEHHOM M IOPUAMYECKH OQOPMIECHHOM pPa3Iu4yHbIMU CIIOCOOAMH,
HapuMep B PE3YJbTaTe NOKYINKHA KPEAUTHOMW OpPraHu3alyend OJEH y4dacTusd
(akumii, TaeB), 3aKIIOUEHUsI COIVIAIICHWM WM COBEPIICHUS HWHBIX JACHCTBUM,
YCTaHABJIMBAIOIIMX KOHTPOJIb HAJl TOYEPHEN OpraHusanuei. /lemoBas pemyranus
NOJJICKUT MPU3HAHUIO HA JaTy MPUOOpPETEHUs B KAa4eCTBE aKTHUBA OTAEIBHO OT
NPHOOPETCHHBIX HJICHTU(DHUIIMPYEMBbIX aKTUBOB W TPHUHSATHIX 0053aTEIbCTB, a
TakKe JI000M  HEKOHTPOJMPYIOUIEH oMM  yd4acTHsl B MpUoOpeTaeMon
opraHuzanuud. BHyTpeHHE co37aHHas [ejoBas penyTalus He TMOJJICKHUT
MpU3HAHUIO B KadecTBe akTuBa. KpenutHass opraHuzaiusi NOpeacTaBiIsieT
HH()OPMAITHIO O JCIIOBOM PEMyTallud B CICTYIONUX (JOPMax OTUETHOCTH: OTUETE O
(bMHAaHCOBOM MOJIOKEHUH, OTYETE O MPUOBUISX U yOBITKAX.

Taxxe n.m. 3.5., 3.5.7. IlpaBun BbIycKa W PErUCTpalMy LEHHBIX Oymar
KPEAUTHBIMU  OpraHM3anusiMu Ha Ttepputopun Poccuiickoir  ®eneparnuu,
yTBepXKIeHHbIX MHcTpykumeli Banka Poccun or 10.03.2006 N 128-1*', .. 5.6.,
3.5.6.7 TlonoxxeHnus O pACKPHITUM HHPOPMAIMH HSMUTECHTAMU SMHCCHOHHBIX

IEHHBIX Oymar, yTBepxkaeHHoro npukazom @COP PO ot 04.10.2011 N 11-46/m3-

¥ O Meroamuecknx pexomenmanusx «O NPU3HAHAHM, OINEHKE, MPEICTABICHHH M PACKPHITHH HH(MOPMAIUH O
JIENIOBOM pEeITyTaluy IPH COCTaBICHUM KPEIAUTHBIMH OPraHU3alMsMH (PUHAHCOBOW OTYETHOCTH B COOTBETCTBHU C
MexnyHapoJHbBIMU CTaHzapTaMu (uHaHcoBoW ordeTHOCTH»: [Incemo banka Poccum or 21.07.2011 N 110-T //
Becthuk banka Poccun, N 41, 27.07.2011.

» Tam xe.

2! O nmpaBuax BBIMYCKA M PETHCTPALMH IEHHBIX OYMar KpeIUTHBIMH OpTaHM3alMAMH Ha TeppHTOpun Poccuiickoit
Oeneparn: Unctpykuns banka Poccun ot 10.03.2006 N 128-U (pen. ot 02.06.2010) // Bectauk banka Poccun, N
25, 27.04.2006.



H*? pacKpBIBAETCS IOHATHE MOTEPH JEJIOBOM penyTanuu (PenyTalMOHHBIA PUCK),
TO €CTh PHUCK BO3HUKHOBEHHMS Y KPEJAUTHOM OpraHU3AIlMU - SMUTEHTA YOBITKOB B
pe3yJibTaTe YMEHBIIEHUS YHClia KIMEHTOB (KOHTPAreHTOB)  BCIEACTBHUE
dbopMupoBaHHs B OOIIECTBE HETAaTUBHOIO IPEACTABICHHS O (DUHAHCOBOM
YCTOMYMBOCTH KPEIUTHON OpraHu3alluu - IMUTEHTA, KaueCTBE OKAa3bIBAEMBIX €10
YCIYT WU XapakTepe AeATeIbHOCTU B IIEJIOM.

Takum oOpa3oMm, C OJHOW CTOPOHBI, HAa OCHOBAaHUU TPaKTAHCKOTO
3aKOHOJATEILCTBA JIEJIOBasi pPEMyTalusl MPEACTaBIseT COOO0WM HEOTUYKIaeMblIi
00BEKT TpaXTaHCKUX IIpaB, OTPAKAIOIIUN OOIIECTBEHHYIO OIICHKY JIEJIOBBIX
po¢eCCHOHATILHBIX KaU4eCTB IOPUIMYECKOTO JIMIIA, OJJHAKO, C IPYTOM CTOPOHBI, Ha
OCHOBAHHUHU 3aKOHOJATENILCTBA O OyXTraaTEpPCKOM ydeTe, Mo JEI0BOM pernyTainuei
ClieyeT TMOHUMAaTh HEMaTepUANbHBIA aKTUB, MPEACTABISIIONINI cOO0H Oymyriue
SKOHOMMYECKHE BBITOAbl OT OOBEAUWHEHUsS] OU3HEcCa, KOTOpbIE MOTYT OBITh
OMpeJIeNICHbl U MPU3HAHBI TOJIBKO B ClIy4ae OLICHKU APYTUX aKTUBOB IMPHU MOKYMKE
JIOJIM B YCTAaBHOM KaIlUTaJIe KOMMEPUYECKOTO IOPUIMYECKOrO JIMIIA, pEOPTraHU3aIuu
KOMMEPUYECKOTO IopuJdyYeckoro Jymma B ¢opMme mnpucoeauHeHus. B cioydae
yMaJICHUS  JEJ0BOM  pemyTalMHd, HOPUIAYECKOMY  JIMIy  NPUYUHSIOTCS
COOTBETCTBEHHO  YOBITKHM, KOTOPbIE MOXKHO  pacCyuTaTb ¢  IOMOIIBIO
HUCKIIFOYUTEIBHO YKOHOMHYECKHUX METOOB.

B pokTpuHe rpakIaHCKOro mpaBa TOYKH 3PEHUS] OTHOCUTENIBHO CYIIHOCTH
JICJIOBOM pemmyTalny TaKkXKe pa3IeInInch Ha HECKOIBKO TPYIIIL.

YacTts uccnenonaresneii, B yactHoctu 3aderaiino JI.A., [lnotaukoB B., Pyabrit
H. K., Cmonuna JI.B., OppeneBckuii A.M., OCHOBBIBasCh Ha MpPHU3HAKAX
HEeIepeaBaéMOCTH U HEOTUYXKJIAeMOCTH  JICJIOBOM penyTalid  OIICHUBAIOT
JEJOBYIO pemyTalluil0 KaK COINPOBOXKJAMOIIEECS IOJ0KUTEIbHOU  OLIEHKOU
O0ILIECTBA OTPAKEHUE JIEJOBBIX KA4eCTB JIMIA B OOLIECTBEHHOM CO3HAHUM

OOLIECTBEHHYIO OLEHKY JENOBHIX NPO(ECCHOHANBHBIX KA4eCTB JIMYHOCTH,

2 06 yrBepskaeHun T10105KeHNs 0 PACKPHITUN MH(POPMALMHM SMUTEHTAMH SMHCCHOHHBIX IIeHHBIX Gymar: ITpukas
OCOP PO or 04.10.2011 N 11-46/m3-u // bronnereHb HOPMATUBHBIX aKTOB (elepajbHBIX OpPraHOB
ucnonHuTeasHou Biaactu, N 8, 20.02.2012.

3 Cwm.: Opoenescruti A.M. Kommencamus MopanbsHOro Bpexa. M., 1996. C. 13.

* Cm.: Pyosui H K. TIpaBoBas XapakTEpHCTHKA YECTH, JOCTOMHCTBA | penyTanuu / I0puct, 2008, Ne 3. C. 10.



OOLIIECTBEHHYIO OLIEHKY NPEANPUHUMATENLCKUX KAdeCTB JIMLA>, MOPaIbHO-
MIPABOBYKD KaTETOPHUIO JUIi KOHKPETHOTO IOPUIAMYECKOrO JIMIA, Y3HABAEMYIO H
YBOXKAEMYIO0 TOTPEOUTENISIMU, KIMEHTAMH, MApTHEpAMH MO BHUIAY ACSATEIHLHOCTH,
BKJIIOYAIONIYI0 KOHTAKTHI C KOHTPAreHTaMH, YCTOWYMBBIE JEIOBBIE CBA3U’,
OOIlIECTBEHHYIO OIICHKY, O0O0Illee WJIM IIHUPOKO PaCIpPOCTPaHEHHOE MHEHHUE O
Ka4yecTBaX, JOCTOMHCTBAX M HEAOCTaTKaxX IOPUIAMYECKOTO JIMIA, OTHOCSIIUXCS K
€ro IpeaIpUHUMATENLCKOM WK TPOPECCHOHANLHOM IeITEILHOCTH .

Kpome Toro, sra rpymnma uccieaoBaTelled TakKe OINPEAesieT IEI0BYIO
penyTalulo Kak KadeCTBO, BO3HHMKAIOIIEE C MOMEHTA CO3/IaHUS FOPUIAYECKOTO
A W TPEKpalarIIee CBOE CYIIECTBOBAHHWE, COOTBETCTBEHHO, B MOMEHT
peopraHv3aluy WIM JMKBUJALWU OPUAUYECKOTO JHMIA, a4, COOTBETCTBEHHO,
HEMMYIIECTBEHHOE NPAaBO Ha JECJIOBYIO PENMYTALMI0 BO3HUKAET Y FOPUIAUYECKOTO
JIMIIa €CTECTBEHHBIM IyTEM, 4 HE HA OCHOBAHUM 3aKPEIUICHUS] TAKOrO IMpaBa B
3aKOHO/ATENbCTBE™.

Hpyras dyacth ucciaeaoaresei, B yactHocTH, [{ubenko A.1O., denopos 1.1,
Psibuenko JI. OCHOBBIBasiCh Ha SKOHOMHYECKOHW TEOPUM, OTHOCHUT JICJIIOBYIO
penyTanulo K HEMaTepUaIbHBIM AKTHUBAM IOPUIAYECKOTO JIMIA, JOMYCKaeT €€
CTOUMOCTHYIO OILICHKY. B CBSI3U € 4eM, 110 KX MHEHHIO, JAECI0BAS PEMyTalUs MOXKET
OBITh KaK TMOJOKUTEJIbHOM, TaK W OTPULATEIbHOW WM NPUHAIJICKUT HE BCEM
FOPUIMYECKUM JIUIIAM.

[TonoxuTrenbHas AenoBasg penyTalusi OpPraHU3alMu COCTABIAET BaXHYIO
4acTh B JKOHOMHYECKOM ycmexe npeanpusatus. [lomoxurensHoM pemyTtanuen
IPUHATO CYUTATh YacTh PHIHOYHOM CTOMMOCTH KOMIIAaHMH, HaJ0aBKy K IICHE
KOMITAaHUH, KoTopas (OpMUPYETCS IMOCPEJACTBOM MPEACTABICHUS O HEH Kak o
CyOBEKTEe HSKOHOMHYECKOW JICITCIHPHOCTH B KOHKPETHBIX OSKOHOMHYECKHX

YCIJIOBUSX.

¥ Cwm.: ITnomnuxos B. Jlenosas penyranus Kak 0ObeKT IpaXkIaHCKO-IIPABOBOM 3amuThl // X034iCTBO M 1paBo, Ne
11, 1995. C 13.

* Cm.: Cmonuna JI.B. 3ammTa nenosoi pemryranun opranusamun / CIIC KoncynsranT [lmoc.

7 Cm.: 3abecaiino JI.A. CoOBpEMEHHBIE TPAXJAHCKO-TIPABOBBIC CIIOCOOBI 3AIUTBI  JETOBOH  peryTaluH
ropuamnaeckoro ymma// [paBo n sxonomuka, 2011, Ne 5 / CIIC KoncynsranTllmroc.

%8 Cwm.: Crnosckuii K. TIpuannenue Bpesa nenoBoii pemyramun // DXK-FOpucrt, 2004, Ne 49. C. 16.



OTpunarenbHOlM JI€TIOBOM  pemyTaluueid Ha3blBAIOT YacTh  PHIHOYHOM
CTOMMOCTH MPEANpUATHS B BHUAE CKUOKM C LeHbl Ui nokynarens. K
OTPULIATEILHON pPEemyTallid MOXHO OTHECTH: OTCYTCTBUE ONBITA YMPABICHUS,
HAaBBIKOB MApKETHHTA, KBATU(PUIIMPOBAHHOTO TIEPCOHANA, HAJIAXKXEHHON CETH
cObITa. OHA YYUTHIBAETCS B COCTaBe Oyaylux nepuoaoB. OTpuiiaTeabHas J1eaoBas
pernyTanuss B TOJHOM OObEME HaXOJUT CBOE OTpaxkeHue B (PUHAHCOBOMU
NEATENBHOCTH OPraHU3aIun’ .

Kpome TOro, mosiokutenbHas JiejoBas ~ pemyTalus  CIIOCOOCTBYET
MPUBJICYEHUIO  HOBBIX  KJIMEHTOB,  OTpPUUATEIbHAas  MOXET  OKa3aThCs
TPYIHOIIPEOIOJIUMBIM 0apbepoM MEXIAY OpraHu3aluedl U €€ MOTCHIMAIbHBIMU
KOHTpareHTamu’’.

JlenoBasi pemyTaiusi OTHOCUTCSI K HEMAaTepUAJIbHbIM aKTHUBAM, MMEIOIIUM
0€3yCJIOBHYI0O JKOHOMHUYECKYIO TpUpOay. B conepxkaHue TepMHHA <«JIeJIOBast
pernyTanus» BXOASIT T0OPOCOBECTHOCTh, 0053aTEIbHOCTh, YSCTHOCTh B pacyeTax,
aKKypaTHOCTh B BBITIOJIHEHUH OOS3aTENbCTB IO JIOTOBOPY, KayeCTBO TOBAPOB,
pabot, ycayr. Bce 3T MOHSATHS 3a4acTyr0 yYHNOMHHAIOTCS B pEKJIaMe€ TOBapoOB,
paboT, yCIyr KOHKPETHOTO HOPHAMYECKOr0 JUIA, TaKXKe TyAa BKIOYAIOT
HAaMMEHOBaHUE, (QMPMEHHBIE 3HAKH, JIOTOTHIIBI FOPUIMYECKOrO JIMIA U T.1.°"

Takke CylllecTBYeT U TPEThs, Ha Halll B3I, HauboJiee OJIM3Kasi K UCTUHE,
rpylna HuccleaoBaTeNield, KOTopass HE OTHOCUT JEJIOBYIO pEelyTaluil0 HU K
HeMaTepuaJibHOMY OJjlary, HM K HEMaTepHaJIbHOMY AaKTHBY B YHCTOM BHJIE,
apryMEHTHUPYS TO3UIMI0 MPOTUBOPEUYMBBIM  IOJXOJOM 3aKOHOJATEeNs IO
OTHOUIIEHUIO K JIEJIOBOM pEMyTallid KOMMEPUYECKHX IOPUAMYECKUX JIMII U HHBIX
ropunuueckux yui. Tak, J[>kabaesa A.C. muiier, 4yTo JelOBas peryTanus 3TO

0co00e CBOMCTBO IOPpUINYCCKOIO JIMIa, 3aHUMAoIICC IIPOMCEIKYTOYHOC ITOJIOKCHHUC

? Cwm.: Huébenxo A.FO. Jlenosas permyTaiys IOPUIMYECKOTro JIHIA B CocoOs! ee 3ammTs / Hamoru (razera), 2011,
Ne 24, C. 15.

3 Cwm.: ®edepos I1.T. Jlenopas penyTamys OPHIMUECKOTO JIMIA M €€ 3aIuTa // 3aKOHOIATeIbCTBO M SKOHOMMKA,
2010, Ne 11. C. 27.

3 Cwm.: Pabuenxo JI. K Bonpocy o kommencanuu // 9XK-I0pucr, 2011, Ne 40. C. 24.



MEXIy HeMaTrepualdbHbIMH OjaraMu ©  OOBEKTAaMHU  WHTEJUICKTYaJTbHOMN
COOCTBEHHOCTH .

C yd4eToM BBIIEU3NIOKEHHOTO, MBI TIOJIaraeM, YTO JeNIOBas permyTarus
¢u3nYecKoro JMIa, B TOM YHCJIE€ 3apETHCTPUPOBAHHOTO B  KAaueCTBE
WHIUBUTYJIBHOTO TIPEIITPUHUMATENS, U JISJI0Bas PEIyTalusl FOPUIUICCKOTO U
OTJIMYHBI, TIOCKOJIbKY 0€/108a: penymauusa 10pududecKux a1uy MHO20aAcCneKma: ¢
O00HOIl CMOpPOHBL, OHA Npedcmasisiem coOoil CO80KYRHOCHb HEOMUYHcOaAeMblX
He UMeWUX IKOHOMUYECKOZ0 6bIPAMNCEHUA KAuecme, XapaKmepusyroujux
1opuduuecKkoe 1uyo KaK KOHKPEmHulil cyovbeKkm npaega, ¢ Opy20il CMopoHbl, OHA
npeocmaenaem coo0il COB0KYyNHOCHb KA4eCme, NPUHOCAUAUX ONPeOe1eHHbLIl
00X00 WPUOUYECKOMY JUUY, A COOMEEMCMEEHHO HOCUM IKOHOMUYECKUT
xapaxkmep.

B moarBepkaeHnWe yKa3aHHOW TO3WIMA OTMETHM, YTO C pPa3BHTHEM
DKOHOMHUYECKUX OTHOIIECHWW, KOTOPBhIE HAIUIA OTPAXEHUE B PaA3BUTHH
3aKOHOJIATENbCTBA O OyxrantepckoMm ydere, B Poccuiickoit denepanuu Hayaiu
TOSIBJISITHCSL OLICHOYHBIC KOMIIAHWUH, OJHHMM W3 BUJIOB OIEHKH KOTOPBIX SBJISCTCS
OolleHKa JenoBoi pemytanuu. [laHHbix opranu3auuii okono 20-30 mo Bceit
Poccuiickon ®denepannu, HanpuMmep, B I. MOCKBE OCYIIECTBIISIET OLICHKY JEJI0BOU
penyramuu OO0 «Akagemus npodecCHOHANbHOM oneHKn» ™, 000 «Amtaim»™*,
00O «busnecllaptrep-I'pynm»*” 1 HEKOTOPBIE Apyrue opranu3anuu, B r. CaHKT-
[TerepOypre - OOO «KCB-Ouenka»’®, B.r. Hwmxmem Hosropoge — OOO
«fOpAymutl'pynn»’’, B r. IlepMu OLEHKY MAENOBOM DEIyTAlMU OCYLIECTBIISET
tonbko OO0 «3anagHo-YpanbCKuil HHCTUTYT DKCIIEPTH3bI, OLIEHKH M ayuTa» "

(ITpunoxxenne Ne 1 k HaCTOSIIIEMY JTUILIOMY).

2 Ilicabaesa A.C. Jlenosas pemyTanys ROPUAXIECKOTO JHIA KAK HEMATEPHAIBHBIA AKTHB: HEKOTOPBIE BOIPOCHI
rpakaaHcko-mnpaBoBoro pexuma // FOpuct, 2006, Ne 3 / CTIC KoncynprantlLimoc.

3 Ungopmanus ¢ caiitra OO0 «Axamemus mpodeccHoHanbHOM omenku // http://www.apoltd.ru/01.02.04/1.aspx.
Iposepeno: 01.06.2012 .

¥ Nndopmanus ¢ caitra OO0 «Amnaiiny // http://www.apline.ru/nma_goodwill.html. TIposepeno: 01.06.2012 .

3 Undopmanus ¢ caiira OO0 «busnecllaptrep-I'pyrm» // http://bp-g.ru/about. [Tposepeno: 01.06.2012 r.

% Nudopmanus ¢ caiitra OO0 «KCB-Ouenka» // http://www.kcbocenka.ru/content/otsenka-gudvilla-i-otsenka-
biznesa-dlya-vashego-predpriyatiya-podrobnosti-na-saite. [Iposepeno: 01.06.2012 r.

7 Wudopmanus c caiita 000 «fOpAyautl pynm» / http://yuraudit.ru/index.php?
option=com_content&task=view&id=54&Itemid=58. IIposepeno: 01.06.2012 r.

*® Undopmarms c¢ caiita OO0 «3amagHo-YpadbCKUil HHCTUTYT OKCIEPTH3BI, OIEHKH M ayauTta» //
http://www.zui.ru/rate/non-productive/. [Iposepeno: 01.06.2012 r.
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[Ipu 3TOM Bce 3TH OpraHu3aliy JENOBYIO PEMyTAIMI0 OTOXICCTBIISIIOT C
TYIBWIIOM (OT aHIJIMicKoro cioBocouetanusi «good willy), mox koTopbim
MOHMUMAIOT BEJIIMYWHY, Ha KOTOPYIO CTOMMOCTh OW3HEcCa MPEATPUITHS
MPEBOCXOAUT PHIHOYHYI0 CTOMMOCTH €T0 MAaTepUajbHBIX AKTUBOB W TOW YaCTH
HEMaTepHAIbHBIX aKTUBOB, UTO OTPa)K€Ha B OyXraiaTepCcKOW OTYETHOCTH (y4TCHA B
OamaHce TpennpusATvs). [yABWIT BO3HUKAET, KOTJAa KOMIIAHUS TIOJy4aeT
cTaOWIIbHBIC, BBICOKHE MPHOBLIN, €€ TOXOJ Ha aKTWUBHI (MM Ha COOCTBEHHBIH
KaluTall) BBIIIE CPETHET0 MO OTPaciv, B Pe3yJbTaTe Yero CTOMMOCTH Ou3Heca
MPEBOCXOAUT CTOMMOCTh €Tr0 YHCTBIX aKTHUBOB. ['yABWIUI Kak 3KOHOMHYECKAs
BEJIMYMHA TPUHUMAETCsS Ha OajdaHC TOJBKO B MOMEHT CMEHBI BIAJeNblla
npeanpuatus. OCHOBHBIMH CBOMCTBAMU TyABWILIA SBIISIFOTCS MPUCYTCTBUE TOJIHKO
Ipy HAIWMYAA W30BITOYHOW MPUOBUIHA; HEOTUYXKTAEMOCTh OT JICHCTBYIOIIETO
MPEANPUATHS, T. €. HEBO3MOXXHOCTh TMPOJAKU OTIAEIbHO OT Hero. OreHka

ryJBWJIa TPOU3BOJUTCA B Cily4asx KYIUIU-OPOAaXH OW3HEca, CIUSHUU U

MOTJIOIICHUY KOMITAHWHM, TPUHATUU YIPABICHYECKUX M HMHBECTUIIMOHHBIX
PEIICHMI, pexke — B cIydae OIICHKU Bpejia, MPUYUHEHHOTO JICJIOBOM peITyTaIuy.
VYka3zaHHBIC OIICHOYHBIC KOMITAHWH IPOM3BOJAT OIEHKY TYIBHIIJIA TOJBKO
JBYMSI METOJIaMH: METOJOM H30BITOYHON NpHOBLIH, OallaHCOBBIM METOJIOM.
Meton M30bITOYHON MPUOBLIM MPEAIoIaraeT NpeacTaBiIeHUuE OLeHKU ['yaBuiia,
KaK HCTOYHHMKA JOTOJHUTEIBHBIX MOCTYIUIEHUH mpuObiiu. CoriiacHO JaHHOM
METOJHMKE, MPOUCXOIUT MPSAMOE MPOTHUBOIIOCTABICHUE YpPOBHEH MPUOBLILHOCTH
OIICHMBAEMOTO TPEANPHUATHS W KOHKYPEHTOB (MJIM aHAJIOTHYHBIX TIO0 OTPACIH) C
MOCJIEAYIONICH KanmuTanu3aleld TOW dYacTd, KOTOpas HE MOXKET OO0BbsSCHEHa
«MaTepuaJbHbIM» BIHMSHUEM (aKTHBaMHM). balaHCOBBI METOJ OCHOBBIBACTCS Ha
y4eTe pe3yabTaTOB KOHKPETHBIX TOPTOBBIX olepanuii. Beanduna nmprodperaeMoro
TyIBWJUIA (JIEIOBOM peIyTalluM), MPEJICTABISICTCS, KaK pa3Mep pPa3sHUIIBI MEXTy
CyMMOM, KOTOPYIO VIUIATAIU 3a TPEANPHUATHE, U COBOKYIMHOW CTOMMOCTBIO
AKTHBOB M ITACCHBOB ATOTO MPEANPHUATHS, KOTOpas 3aMKCHpOBaHA B MOCIICIHEM

OyXrajaTepckoM OT4eTe WM OaslaHce.


http://www.apline.ru/nma_sale.html

Bprll1en310k€HHOE CBUAETENBCTBYET, YTO OLIEHOYHBIE KOMIIAHUM MPU3HAIOT
BO3HUKHOBEHHUE JIEJIOBOM pEMyTallMy TOJBKO B TOM CIIy4ae, €CIU FOPUINYECKOE
JUIO0  OCYHIIECTBISICT  MNPEANPUHUMATEIBCKYIO  JIESITEIbHOCTh,  IOJy4YaeT
CTaOWJIbHBIE JOXOABI OT CBOEH NeATeNbHOCTH. M3 3TOrO ciemyer, 4ToO OICHHTH
JICJIOBYI0  pEeNyTaluio HOPUAMYECKOro JIMIla HE BCeraa IMpeiCcTaBIseTCs
BO3MOXXHBIM, HalpUMeEp, C MO3UIUNA OIICHOUYHBIX KOMIIAHUM HEJb3sl OLICHUTh
JICJIOBYIO PENyTallil0 KOMMEPYECKHUX OpraHu3aluii, KOTOpbIE CYLIECTBYIOT HE
JIOCTaTOYHO JIOJITO, HEKOMMEPUYECKHUX OpraHu3aluid, KOTOphle HE MOTYT
OCYILIECTBIISITh MPEANPUHUMATENBCKYIO JEATEIbHOCTh B KAU€CTBE OCHOBHOM I1I€JIH
CBOEH JIESITENBHOCTH, a, CJIEIOBATEJIbHO, OCYLIECTBIAIOT €€ HEe BCeria,
rOCYJIapCTBEHHBIX U MYHHUIIMNAIbHBIX OPTaHOB, KOTOPHIE B MPHUHIIUIE HE MOTYT
OCYILECTBIJISITh MPEANPUHUMATEIBCKYIO AESATEIbHOCTh. OHAKO, HEBO3MOXKHOCTh
OIICHKH JICJIOBOM pemyTalluy WIX Bpeja, MPUYUHEHHOrO JEJIOBOM pemyTaluu, He
03Ha4aeT HEBO3MOXXHOCTh NMPUYMHEHHS Bpeaa JEJIOBOM pernyTalud Kak YTpaThbl
MOJIOKUTENIBHO XapaKTEPU3YIONINX KadecTB, JHUOO MPUOOpPETEHUE OTPULIATEITIHHO
XapaKTepU3YIOIIUX KayecTB, B CBS3M C 4YeM YyKa3aHHOE OOCTOSATEIbCTBO
HEOOXOJMMO YUYUTHIBATH TMPU ONPEACICHUH CIOCOOOB 3aIUTHl  JICTIOBOM
pernyTanuum.

Takum o0pa3oM, mojiaraeM, 4To HOO 0€1060l penymayueil WPUOULecKozo
auya ciedyem NOHUMAMb HEOMUYHCOAeMblil 00beKm 2paxcOaHcKux npas,
npeocmagaAlWuil  co0oil  COB0OKYHHOCHb  0€7108bIX NPOPheccuoHaIbHbIX
Kayecme mpuoudecKozo Jauya, Ompanicaroujux 00u,eCmeeHHy0 OUeHK)y e20
deamenvHocmu. Jlenoeaa penymayusa KakKk  HemamepuaiavHoe  01a20
NPUHAOTIEHCUM 6CeM IOPUOUYECKUM JTUUAM U 803HUKAEH C MOMEHMA CO30AHUA
00 MOMeHma JTUKEUOAUUU, PEOPZAHU3AUUL, NPUSHAHUA I0PUOUUECKO20 TUUA
Hecocmoamenvuvim  (6aukpomom).  CywHocmb  0e1060il  penymauyuu
Quzuueckoco uya, 6 mom uucie 3aPECUCMPUPOBAHHO20 6 Kauecmee
UHOUBUOYAIbLHO20 NpeOnpuHUMamens, U CYWHOCHIb O0€/10601 penymauyuu
I0puUOUYecKo20 auYa paziuyHsl, HOCKOJIbKY 8 ONPEOeNeHHbIX CYUAAX 010643

penymauus mpuduuecxozo Jauua umeem IKOHOMUYUECKUU xapakmep u e



ONpPeOeeHHbIX CYYAAX ee B03MONCHO OUEHUMb, NOIMOMY CROCOObLL 3aUiUnbl
0€10601l penymauuu OPUOUYECKO20 JUUA U OO0JIHCHbL OMAUYAMBCA OM
cnoco6osé  3awumel  0en1060U  penymauyuu  Quuuecko2o0 - auua U

coomeemcmeosamsb CyuwiHocmu 0enoeoil penymayuu topu()uueCKoeo Jauua.

1.3. Cnioco0ObI 321U THI 1€JI0BOM penyTallMi IOPUINYECKOro JUIA

ITynkr 2 cr. 2 TK P®* ycranosui, 4To HEOTYyKIaeMbIE IIPaBa U CBOOOILI
YyeloBeKa M JIpyrue HeMarepualibHble Ojiara 3allUINaiTCS TpakIaHCKUM
3aKOHOAATEIBCTBOM, €CJIM MHOE HE BBITEKAET U3 CYIIECTBA 3TUX HEMATEPUAIbHBIX
Onar.

OcHoBononararouiee IOJIOKEHUE, 3akpereHHoe 1m. 2 cr. 2 'K PO,
3aKOHOZATENb TaKKe mpemaycmorpen B 1. 2 ¢r. 150 T'K POY, B coorBeTcTBHM €
KOTOpPHIM HEMaTepuajibHble Ojilara 3aluIaloTcsl B COOTBETCTBUM C HACTOSIIUM
Konekcom u apyrumMu 3akoHaMu B cliydasix U B MOPSJKE, UMU TTPEAYCMOTPEHHBIX,
a TaKkkKe B TeX CiIyyasX W TeX IMpejaeNiax, B KaKUX HCIOJIb30BaHUE CIIOCOOOB
3aIUTHl TPAKJIAHCKUX TpaB (CTaThsi 12) BBITEKAET M3 CYIIECTBA HAPYIICHHOTO
HEMAaTEePHAIIbHOTO TIpaBa U XapakTepa MOCIEACTBUIM 3TOr0 HapyILIECHHUS.

Crates 12 'K PO mnpennaraer OTKpPBITHIM IepedeHb CIOCOOOB 3allMTHI,
KOTOPBIM BKJIIOYAET B ceOsi: MpU3HAHUE MpPaBa; BOCCTAHOBJIICHUE IMOJIOXKECHUS,
CYIIIECTBOBABIIIETO J0 HAPYIICHUS MpaBa, U MPECEUCHUS ICUCTBUN, HAPYIIAIOIIUX

MpaBO WIK CO3JAIIIMX YyIrpo3y €ro HapylleHUs; BO3MEIIEHHE YOBITKOB;

KOMIIEHCAIIUX MOPAJILHOTO BPE/Ia; MHBIE CIOCOOBI, MPEyCMOTPEHHBIE 3aKOHOM.

B cBs3M ¢ yka3zaHHBIMM OCHOBOIIOJIATAIOIIUMU ITOJ0KEHUSIMU TPAXKIAHCKOTO
3aKOHOAATENbCTBA JIEJIOBAsl PEIyTalMs IOPUIAYECKOr0 JULA MOJICKHUT 3alUTE B
TOOBIX CIOydasx €€ yMaJeHHs Cloco0amu, KOTOPBIE CMOTYT IMpecedb JCHCTBUS,
[IOCATAIOIIME Ha JICJIOBYK) PEIyTaUUI0 FOPUAUYECKOTO JIMIA, BOCCTAHOBUTH

ACJIIOBYIKO PCIyTAOUIO HOPUIWYCCKOIO JIMIad HW BCPHYTbH €€ B IIOJIOXKCHHUC,

¥ Tpaxnanckuii kogexc Pocceuiickoit ®enepauu (vactsh neppas) or 30.11.1994 N 51-®3 (pen. ot 06.12.2011) //
Poccutickas razera, N 238-239, 08.12.1994.
* Tam xe.
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CYLIECTBOBABIlIEE O HApyIIEHUs JIMYHOTO  HEUMYIIECTBEHHOrO  IpaBa
IOPUAMYECKOTO JIMLA Ha JIEJIOBYIO PEIyTalHIO.

Opnaxo, npumenenue cr.ct. 12, 151%, 1064, 1099-1101** TK P® ne moxeT
o0ecreunTh BOCCTAaHOBJIEHHE JEJOBOM pemyTalud B CiIydyae NMPUYMHEHHUS Bpeia
JIJIOBOM pemyTaluy IOPUIUYECKOTO JIUIA B MOJTHOM 00bEME, MOCKOJBKY:

1. Bo3menieHuto moaneXuT Bpes], MPUIMHEHHBIN JIMYHOCTH WM HUMYIIECTBY
rpaXK/IaHWHa, a TaKXe Bpel, MPUUMHEHHBIH UMYILIECTBY IOPUAMYECKOTO JULA, a,
CJIEIOBAaTEIbHO, BpEJ] JEJNOBOM pernyTaluu OpPUAMYECKOro Juia BOOOLIE He
paccMaTpUBaeTCs B KaueCTBE OCHOBAHUS JUIsl HACTYIUICHUS IPaKIaHCKO-IIPABOBOM
OTBETCTBEHHOCTH.

2. [IpumeHeHne cnoco0OB 3alIUTHI JEIOBOM pelyTaluy 3aBUCUT OT cocoda
NPUYUHEHUS BpEJia AeT0BON perryTaliH.

3. CnocobGamMu 3alMThl JENOBOM pENmyTalMK SBISIOTCS: OMPOBEPIKEHHUE
CBEJICHUH, MOpOYaLUX JIEJIOBYIO PENyTalUI0 IOPUIUUYECKOrO JIUIA; BO3MEIICHHE
yOBITKOB; KOMIIEHCALlUsl Bpe/ia MPUUMHEHHOTO JIEJIOBOM penyTaluu I0pUAUnYeCcKOro
JULA.

4. I1paBmiia 0 KOMIIEHCAIIUH MOPAJILHOTO BpeJa HE MOTYT ObITh IPUMEHUMBI B
OTHOILIEHUU COOTBETCTBYIOIIEH KOMIIEHCAIMH JI€JIOBOM peIyTally I0PUINYECKOrO
JUA, B CBA3U C TEM, YTO yKa3aHHbIE CIIOCOOBI 3aIIUTHI MO MPABOBOM MPHUPOIE
pa3IMYHBl, MOCKOJIbKY 3aIIMIIAIOT a0COJIIOTHO Pa3HBIX CYOBEKTOB IPaskJaHCKOTO
npaBa: (PU3UYECKOro JIMLA U IOpUAMYEcKoro jJuna. B ciyyae npuunHeHust Bpeaa
JIEJIOBOM penyTaiuu (U3NYeCKOMY JIMIY KakK JJMYHOCTU MOTYT ObITh MPUYUHEHBI
¢uznueckue U HPABCTBEHHBbIE CTpajaHus, a IOPUAMYECKOMY JIMIY Kak
HUCKYCCTBEHHOMY OOpa30BaHUIO, TOJIOOHBIE CTpaJaHHsl MPUYUHEHbl OBITH HE
MOTYT, OJHAKO OHO MOXET YTpaTUTh NpPO¢ecCHOHANIbHbBIE KauecTBa,
npuoOpeTeHHble  paHee  JMOO  NPUOOpPECTH  KadyecTBa,  OTPUIIATEIHHO

XapaKTePU3YIOIIUE €ro AeATeIbHOCTb.

4 Tpaxganckuii koxeke Poccuiickoit ®enepanun (4acts mepsas) ot 30.11.1994 N 51-®3 (pen. or 06.12.2011) //
Poccutickas razera, N 238-239, 08.12.1994.

# I'paxmanckuii kogeke Poccmiickoit @epepannn (dacts BTopas) ot 26.01.1996 N 14-®3 (pex. ot 30.11.2011) //
Poccwuiickas razera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.



[locTaBneHHsie TPOOIEMBI OBUIM YACTUYHO pa3pelieHbl Ha YpPOBHE
IPaBONIPUMEHHUTEIIS.

M3HayanbHO NpakTUKa npuMmeHeHus cr.cr. 12, 1064* T'K P® He Obuia
€AMHOOOpa3HOM W B HEKOTOPBIX CIy4YasX CyIbl OYyKBaJlbHO TOJKOBAJIH
npuBefieHHbIe MoJIokeHUs 'K PO u nmpusHaBaiu noJ1 BpeoM TOJbKO HapyIICHUE
MaTepHalbHBIX  Omar  ropuaudeckoro jmna®.  Ilocme  onmyOnamMkoBaHMs
Nudopmarnmonnoro nuceMa Ilpesuanyma BAC P® ot 23.09.1999 N 46 «O630p
MPAKTUKW Pa3pelIeHus] apOUTPaKHBIMU CyJIlaMHU CIIOPOB, CBS3aHHBIX C 3aIUTOMN
nenoBoii  pemyranum»®, Ilocranosnenns Ilnemyma Bepxosmoro Cyma P® ot
24.02.2005 N 3 «O cyneOHOM MpaKTUKE 10 JIeJIaM O 3aIllIUTE YeCTH U JIOCTOMHCTBA
IpaXk[aH, a TaKXKe IeJOBOM pPENyTalMd TPaXIaH M IOPUAMYECKHX JUI»', B
KOTOpPBIX ObUTO JaHO odunmansHoe TonkoBaHue cT. 152 I'K P®, B wactHOCTH
pPa3bsSICHEHO TIPaBO, BO3HHUKAKOIIEE Yy HOPUIMYECKOrO0 JIMIla Ha OCHOBAHUU
YKa3aHHOW CTaTbM, B Ciydyae NIPUYMHEHHUS BpeJa €ro JAeJOBOM pemyTaluu
IPUMEHUTH COOTBETCTBYIOIIKE CITOCOOBI 3aIIUTHI, TPAKTUKA CYJ0B U3MEHUIIACH.

Cynpl OHO3HAYHO PACIHIMPUTENIPHO TOJKYIOT TPUBEACHHBIC TOJIOKEHUS
3aKOHAa W NPU3HAIOT MOJ BPEIOM HACHYNJIEHUE UMYUW|eCMEEeHHO020 yuiepoa
(ympamol, ymaneHus umyuwiecmea) uau HeOIAZONPUAMHBIX NOCAEOCMEUIL
HemamepuanbHo20 xXapakmepa (Hanecenue MOpaaIbHO20, PERYMAUUOHHO20 U
UH020 Hemamepuanbnozo epeda).”

OcranbHble MPOOJIEMBI 10 HACTOSIIET0 MOMEHTA OCTAIOTCS HEpa3pelIeHHBIMU

OKOHYATCIIbHO.

# I'paxnanckuil konexe Poccuiickoii ®enepanuu (dacts nepsas) ot 30.11.1994 N 51-®3 (pen. ot 06.12.2011) //
Tam xxe, N 238-239, 08.12.1994.

4 Tpaxxpanckuii xogeke Poccuiickoit ®enepaunu (dacth Bropas) ot 26.01.1996 N 14-®3 (pex. or 30.11.2011) //
Poccwuiickas razera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.

# Cm.: ®AC Bocrouno-Cubupckoro okpyra ot 01.12.1999 N A33-5337/99-C1-002-2055/99-C2 no memy N A33-
5337/99-C1, ®AC Mockosckoro okpyra ot 05.07.2000 N KI'-A40/2736-00 no nemy N A40-36925/99-61-397.

¢ O630p MpakTHKM paspelieHHs apOUTPAKHBIMU CYIaMH CIOPOB, CBA3aHHBIX C 3aIMTON JENOBOH permyTaluu:
WNnudpopmannonnoe mucemo Ilpesnamyma BAC P® ot 23.09.1999 N 46 // Poccuiickas razera (BemomcTBeHHOE
npunoxenne), N 210, 23.10.1999.

* O cyne6Hoit mpaKTHKe MO Je1aM O 3allliTe YeCTH U JOCTOMHCTBA IPak/IaH, a TaKikKe JeTOBOM permyTaluy rpax/1aH
n ropuandeckux il [locranosnenune I[Inenyma Bepxosuoro Cyna P® or 24.02.2005 N 3 // Poccuiickas razera, N
50, 15.03.2005.

#® ®AC Ypanbckoro okpyra ot 07.12.2009 r. Ne ®09-9595/09-C2 no memy Ne A07-1655/2009; ®AC Ypansckoro
okpyra ot 26.01.2005 r. Ne ®09-10/05TK mo gemy Ne AS50-20779/04; ®AC [lanbHEBOCTOYHOTO OKpyra OT
05.02.2004 N ©03-A51/03-1/3717; ®AC 3anagHo-Cubupckoro okpyra ot 24.07.2001 N ©04/2210-243/A67-2001
o neny N A67-769/01.



Tak, MOMUMO pacHpOCTPaHEHUS HECOOTBETCTBYIOIIMX JAECUCTBUTEIbHOCTH
MOpOYAINX AECIOBYI0 PEMyTaIMI0 CBEJACHUH, B T'PAXKIAHCKOM 3aKOHOJATEIbCTBE
MPEyCMOTPEHbl W WHBIC CIy4Yau MNOPUYUHEHHUS Bpeda JACJIOBOM pemyTaluu
FOPUIMYECKOTO JIMIA, B YACTHOCTH:

- Cogepuienue 6 OmHOUEHUU IOPUOUYECKO20 JTUUA NPECHYNICHUA.

OcHoBaHueM JJIs1 JAHHOTO BBIBOJA sABIsAeTCI 4. 1 c¢T. 42 VYromoBHO-
nporeccyanbHoro kojekca Poccuiickoit ®enepanuu (manee — YIIK P<D)49, B
COOTBETCTBUHM C KOTOPOM MOTEPIICBIIUM SIBJISIETCS (PU3MUECKOE JHUII0, KOTOPOMY

MPECTYIUICHUEM TPUYMHEH (PU3MYECKHM, UMYIIECTBEHHBIN, MOpPAIbHBIN Bpel, a

TaKke HOPUAUMYECKOE JIMIO B CiIydyae NPUUYMHEHUS MPECTYIUIEHUEM Bpela €ro
MMYILLIECTBY U 0€10601 penymauuu.

- Cogepuienue 6 omuouieHuUU 10PUOUYECKO20 TUUA AOMUHUCHPAMUBCHO20
npasoHapyuieHus.

OcHoBaHueM i AaHHOro BbIBoAa sBisiercss 4. 1 cr. 25.2 Konekca 00
aJIMUHHUCTPATUBHBIX MpaBoHapymeHusx Poccuiickoit denepannn (namee — KoAll
P®)*, xoTopas mpexycMaTPHBAET, YTO MOTEPIEBIIMM SBJIAETCA (PU3HUECKOE JIULIO
WU OPUAUYECKOE JIMIO, KOTOPHIM aJMUHUCTPATUBHBIM IPaBOHAPYIICHUEM
NpUYKMHEH (PU3NYECKU, UMYIIIECTBEHHBIN UITU MOPAIbHBLIL 8DPEO.

- Ocywiecmenenue He00OpPocoeecmHoll KOHKYPEeHUUU.

ITynkr 1 cr. 14, n. 3 cr. 37 ®@exnepanbHoro 3akoHa ot 26.07.2006 N 135-P3
«O 3ammTe KOHKYpEHIHU»’' MPEAYCMOTPEHO, UYTO HE JOIMYyCKaeTcs
HEJI0OpPOCOBECTHAST KOHKYPEHIIMS, B TOM WYKCIIE PaCIpOCTPAaHEHUE JIOXKHBIX,
HETOYHBIX WJIM HMCKaXXEHHBIX CBEIACHHUI, KOTOpPbIE MOTYT NPUYUHUTH YOBITKH
XO3SUCTBYIOIIEMY CYOBEKTY JHOO HAaHECTH YIIEPO e20 0e1060ll penymauuu.
JIuna, mpaBa W HMHTEPEChl KOTOPBIX HapyILIEHbl B peE3yJbTaTe HapyLICHUS
AHTUMOHOIIOJIBHOTO 3aKOHOJATENIbCTBA, BIPaBE OOPATUTHCA B YCTAHOBJICHHOM

MOpSZIKE B CyJH, ApOUTPaKHBIA CyJl C HMCKaMH, B TOM YHCIE C HCKaMU O

* YronoBHO-nponeccyanbHEIi Koneke Poccuiickoit ®eeparmu ot 18.12.2001 N 174-®3 (pen. ot 01.03.2012) //
Poccuiickas razera, N 249, 22.12.2001.

> Konekc Poccuiickoit denepanuy 06 aIMHHUCTPATHBHBIX MpaBoHapymenusx oT 30.12.2001 N 195-d3 (pex. ot
31.01.2012) // Tam xe, N 256, 31.12.2001.

>1 O sammre kouKypeHmu: deaepanbHbii 3ak0H 0T 26.07.2006 N 135-®3 (pen. ot 06.12.2011) // Tam xe, N 162,
27.07.2006.


consultantplus://offline/ref=F0521229D33B9D339B96B5A7BF78EC4364DBA826C0FE3CB5AE6C5B98d4hAI

BOCCTAHOBJIICHUM  HAPYUIEHHBIX IpaB, BO3MEIICHUU YOBITKOB, BKIIIOYas
YIIYIIEHHYIO BBITOAY, BO3MEUIEHNUH BPEia, IPUYMHEHHOTO UMYIIECTBY.

- Pacnpocmpanenue nedoodpocosecmuoii pexiamoi.

[Mognynkrom 2 m. 2 ct. 5, mo. 1, 2 cr. 38 ®denepanbHOro 3akoHa OT
13.03.2006 N 38-®3 «O peknaMe»’” MPeayCMOTPEHO, YTO HEIXOOPOCOBECTHOM
MPU3HAETCSA pekjama, KOoTopas IOPOYUT 4YECTb, JOCTOMHCTBO WU 0€108YI0
penymayur auya, B TOM 4ucie KOHKypeHTa. Hapymienuwe ¢uznueckumu win
IOPUIMYECKUMHU JIMIIAMHU 3aKOHOJAaTenbCcTBa Poccuiickonn denepauuu 0 pekiame
BJIeYeT 3a COOOW OTBETCTBEHHOCTh B COOTBETCTBUU C TPaKIAHCKUM

3aKOHOJIaTEeJILCTBOM. JIUIa, mpaBa U UHTEPECHl KOTOPBIX HAPYUIEHBI B PE3yJIbTaTe

pacrpoCTpaHEHUsT  HEHaJJexalled  pexkiambl, BOpaBe  oOpamiateCsi B
YCTAaHOBJICHHOM TIOPSIIKE B CYJI WUIM apOUTPaXKHBIN CyJl, B TOM YHCIIE C UICKAMH O
BO3MCIICHUH YOBITKOB, BKJIIOYAs YIYIICHHYIO BBITOAY, O BO3MEIICHHH Bpea,
MPUYUHEHHOTO 3/I0POBbI0 (DM3UYECKUX JIUI] U (WJIM) UMYIIECTBY (PUBHUECKUX WIH
IOPUAMYECKUX JIMI, O KOMIIGHCAllUM MOpPaJIbHOrO Bpeaa, O MyOJIuyHOM
OTPOBEP>KEHUU HEJOCTOBEPHOM peKiIaMbl (KOHTppEKIame).

- Pacnpocmpanenue  ungopmayuu, cocmaenarowieil.  MaiHy
I0puodu1ecKo2o 1uua.

Yacte 2 c1. 17 ®DepepanbHoro 3akoHa ot 27.07.2006 N 149-®d3 «O6
nHbopManuy, HHGOPMAIMOHHBIX TEXHOJIOTUSAX W O 3amMre MHPOPMALUM»
MpeaycMaTpuBaeT, 4YTO JIMIA, MpaBa W 3aKOHHBIE HWHTEPECHl KOTOPBIX OBLIH
HapyIIeHbl B CBSI3M C pasMalieHueM HHGOPMAIMA OTPAHUYCHHOTO JIOCTYyTa WIIH
MHBIM HEMPABOMEPHBIM UCIOJIb30BAaHUEM TaKOW MH(OpMAIIH, BIIPaBEe 0OPATUTHCS
B YCTAHOBJICHHOM TIOpPSKE 3a CyJeOHOM 3allMTON CBOUX IpaB, B TOM YHCIIE C
UCKaMH O BO3MEIIEHWU YOBITKOB, KOMIIEHCAIIMA MOPAJIHHOTO Bpeaa, 3alluTe
YECTH, IOCTOUHCTBA U 0€10601l penymayuu.

Tak>xe B CBSI3U ¢ OCOOBIM XapaKTEPOM CPEJICTB UHAUBUIYTU3ALUH, & TAKKE

BBIZICIICHUEM WH(MOpPMAIMU, HMEIONIEH KOMMEPYECKYI0 IIEHHOCTh, - CEeKpeTa

*2 O pexname: DeepanbHblii 3akoH ot 13.03.2006 N 38-®3 (pex. ot 18.07.2011) // Tam xe, N 51, 15.03.2006.
> 06 uHpopManuy, UHPOPMAIMOHHBIX TEXHOJOTMAX W O 3amuTe uHpopmanuu: DenepanbHbId 3aKOH OT
27.07.2006 N 149-®3 (pen. ot 06.04.2011) // Poccuiickas razera, N 165, 29.07.2006.
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MIPOU3BOJICTBA (HOoy-xay) B KayecTBEe pe3yJbTara HHTEIUIEKTYaJIbHOU
NEATEIbHOCTH, MBI I0OJAaraéM, 4TO B CIIy4ya€ MX HE3aKOHHOTO HCMOJIb30BaHUS
MPUYUHAETCS BPEA U JEIOBOM penyTaluu IpUANYECKOTo Jula. JJaHHbI BBIBOJ
TaKKe TMOJTBEPKIAETCS TEM, UTO B Cclly4ae MPEJOCTaBICHUS CPEICTB
WHJMBUAYAJIM3AllMA OPUIUYECKOTO JIMIIAa M CEKpeTa IPOM3BOJICTBA (HOYy-Xay),
MPUHAJJICKAIIETO IOPUIUYECKOMY JIMIlY TIO IOTOBOPY KOMMEPUYECKOW KOHIIECCUU
MOJIb30BaTeNIb B COOTBETCTBUU C M. 2 cT. 1027 I'K P® ucnonb3dyer AeNOBYIO
peryTalnuio ¥ KOMMEPUYECKHU ONBIT TpaBooOianarens. MIMEHHO MO3TOMY MbI
MpejuiaraéM JIOMOJHUTEIbHO BBIICIUTh JBa Clydas NMPUYMHEHHS Bpeaa JeI0BOM
pernyTanuu:

- Hezakonnoe  ucnonv3zoeanue  cpeocme  UHOUGUOYATUZAUUU
10puou4ecKo2o auya;

- Hapywenue ucknouumensnozo npaga w0puoudeckozo auua Ha cexpem
npouszeoocmea (Hoy-xay).

[lpuBeneHHble  clayyan  NOpPUYMHEHUsS  Bpeda  JEJOBOM  peryTaluu
IOpUIMYECKOTO JIMIA, a4 TAKXKE Pa3IMYHbIe CIIOCOOBI 3allIUTHI JACJIOBOM peIyTaluu
CBUJIETEJILCTBYIOT O TOM, YTO 3aKOHOJIATEb MPEAyCMATPUBAET JIOMOJTHUTEIbHBII
Croco0 3amMThl JIEJIOBOM pEmyTallud TOJBKO B CIydae paclpOCTPaHECHUS
HECOOTBETCTBYIOIIUX JEUCTBUTEIBHOCTH TMOpPOYAIIMX JCJOBYH pEIyTalHi0
IOPUIMYECKOTO JIMIA CBEICHUHM, TIOCKOJbKY TOJBKO B YKa3aHHOM Clly4yae
IOpUIMYECKOE JIMIIO BIpaBe TpeOoBaTh IMOMHMO BO3MEIIEHUS YOBITKOB
KOMIIEHCAIUM Bpeia MPUUUHEHHOTO JEJOBOM permyTaluu I0PUIUYECKOro JIUIIA.

Ha wnammn B3risi, ykaszaHHasi Hpaeoeas peziameHmayus 3aujumasl 010601
penymayuu He omeeuaem RNPUHUUNY o00ecneyeHus  60CCHIAHOGICHUA
HAPYWIEHHO20 TUYHO20 HEUMYUW,eCHEEHHO20 NpAgaA I0PUOUYUECKO20 UUa Ha
denogyrw penymayuio. llpuzHaBasg CyIIECTBOBAHHME VY IOPUAMYECKOIO JIMIA
JICJIOBOM penyTanuyd M MPEayCMOTPEB MPUMEHEHHWE TaKOro Crocoda 3aliuThl
JICJIOBOM pernyTalyyd IOpUIMYECKOro JIMIa KaK KOMIIEHCAIUs COOTBETCTBYIOIIAs
KOMIIEHCAIUH MOpPaJIbLHOTO Bpena B ciyyae pacrpocTpaHeHus

HECOOTBETCTBYIOIIMX JIEUCTBUTEIBHOCTH MOPOYAIIMX JIEJIOBYIHO PEMyTalUIo



IOPUAMYECKOTO JIMLA CBEACHUM JJisi 00eCnevyeHHs TIOJHOIO BOCCTAHOBJICHHUS
JUYHOTO HEUMMYLIECTBEHHOTO IIpaBa IOPUJIMYECKOr0 JIMIA Ha JEJIOBYIO
penyTaluio, 3aKOHOJIATEIb OrPAaHUYWI FOPUIUYECKOE JHUIO B BOCCTAHOBIECHUU
YKa3aHHOIO MpaBa B OCTAJbHBIX CIydasiX.

B cBsi3M C BBIIEU3I0KEHHBIM, cuumaem HeoOX00UMbIM NPedyCMOmpents
NpUMEHEHUE EeOUHBIX CHOCO006 3auiumbvl 0e1060U penymauyuu npu J0oom
cnocobe npuuuHeHus 6peoa 0en080l penymayuu WPUOUUECKO20 JIUud.
CymHoCcTh KOMIIEHCAllMU BpeAa JEJOBOM pernyTaluuu IOpUIUYECcKOro Julia,
COOTBETCTBYIOLIEM KOMIIEHCAIMM MOPAJIbHOIO BpeAa JI€JIOBOM peIyTaluu
(bu3HYecKoro JMIla U ee MpUMEeHeHHe 0osiee ToIPOOHO PACCMOTPUM B CJIETYOITUX
rilaBax HacTosAwed paboThl, IMOCKOJBbKY YyKa3aHHBIA CHOCOO  3alUTHI
HEMaTepUAIBHBIX OJIar IOPUAMYECKOTO JIUIA JI0 HACTOSAIIETO MOMEHTA SIBIISCTCS
OJIHOM M3 KIIOYEBBIX MPOOJIEM 3allUThl JUYHOTO HEHWMYIIECTBEHHOTO IpaBa

FOPUIMYECKOTO JIMIIA HA JIEJOBYIO PEIyTalUIO.



I'nmasa 2. BOBHUKHOBEHHWE N PASBBUTUE UHCTUTYTA
KOMIIEHCAIIMU HEMATEPHUAJIBHOT'O BPEJIA OPUINYECKUM
JIMIAM

Komniencanusi HeMarepuaabHOrO Bpelda IOPUAMYECKOTO JIMIA SIBJISIETCS
KpaeyroJibHbIM KaMHEM B CHCTEME CIOCOOOB 3alllUThl HEUMYIIECTBEHHBIX IPaB
IOPUANYECKOr0 JMIa. MHOrMe HCClIedOBaTelId CBSA3BIBAIOT BO3HUKHOBEHUE
IPOOJIEMBI ¢ TIPAKTUKOM mpuMeHenud m.i. 5,7 cr. 152 T'K PO, onqnako Ha Ham
B3TJISI/], IPEANOCHUIKM BO3HUKHOBEHUSI JTAHHOW MPOOJIEMBl YXOJSIT B peaTn3aliuio
NpMHIIKIA, 3aKperieHHoro B 1. 1 ¢r. 1 TK P®>, obGecnieuenus BOCCTAHOBICHUS
HApPYILICHHBIX MPAB.

dakTryecku npobaeMa MPUMEHEHUsT KOMIICHCAIIMY HeMaTepUaaIbHOTO Bpeaa
IOpUIMYECKUM JIMI[aM OblJIa TIOCTaBJIEHAa IMPABONPUMEHUTEEM B TMPAKTHUKE
PAacCMOTPEHHUSI CIIOPOB O 3ALIUTE JECIOBOW pEIyTaluH IOPUANYECKUX JIML], OJHAKO
TEOPETUUYECKH MpoOJieMa BO3ZHUKIIA U3 HECOBEPIICHCTBA, HESICHOCTEW U MPOOETOB
B 3aKOHOJIaT€JIbHOM PEryJIMPOBAaHUM 3alIWTHl MPaB IOPUAUYECKUX JIMI, KaK B
YACTHBIX, TAK U B MyOJUYHBIX TIPABOOTHOIICHUSIX.

B cBi3u ¢ 0OCOOEHHOCTSIMH CTAHOBJIGHHUS MPOOJIEMbl KOMIICHCAIIUU
HEMATEPUAIBHOTO  BpeAa IOPUAMYECKUM  JIAIAM  PACCMOTPUM  HUCTOPHIO
BO3HUKHOBEHUS KOMIIEHCAIIMM HEMATEPUAIIBHOTO Bpea.

ITIynkt 5 cr. 152 T'K P® npegycmarpuBaer, 4to rpakJaHWH, B OTHOLIEHUH
KOTOPOT'O PacnpOCTPaHEHbl CBEAEHUS, IMOPOYAIINE €T0 YECTh, JOCTOMHCTBO WU
NEJIOBYIO DEIyTallui0, BIIPABE HAPsAY C ONPOBEPKEHUEM TaKUX CBEICHUU
TpeOoBaTh BO3MEIIECHHUS YOBITKOB W MOPAJIBHOTO Bpeja, NPUYMHEHHBIX HX
pacnpoctpanenuem. IIpu 3tom B coorBercTBUU ¢ 1. 7 cT. 152 'K P® ykazanHoe
IpaBWIO O 3alUTE JIeJIOBOM pEINyTaluu TPaXKJaHWHA COOTBETCTBEHHO

MIPUMEHSIETCS K 3alUTE JIEJI0BOM pemyTaluu I0pUIAYECKOro JIHIIA.

 Tpaxnanckuii kogexc Poceuiickoit ®enepauu (vactsb neppas) or 30.11.1994 N 51-®3 (pen. ot 06.12.2011) //
Poccutickas razera, N 238-239, 08.12.1994.
> Tam xe.



[Ipunsartue cr. 152 TK P® B pgaHHOM penakuud NOPOJUIIO HE TOJBKO
MHOT'OUYHCIIEHHBIE CIIOPbl OTHOCUTENIBHO BO3MOKHOCTH KOMIIEHCAIIUA MOPAJIBHOTO
Bpella HOPUAUYECKOMY JIUIly, HO U TMOATOJIKHYJO TMPaBONPUMEHUTENS K
CaMOCTOSITEJIbHOMY  ONPEJICNICHUIO CYIIHOCTH KOMIIEHCAllMM Bpeaa JIEeJI0BOM
pernyTanuul PUANIECKOro JIKiia, OCHOBAaHHM U pa3Mepa JaHHOW KOMIIEHCAIIUH.

o 2003 r. nmogoOHast dopmynupoBka m.m. 5, 7 ct. 152 'K P® snsnack
NPOSIBJIEHUEM HECOBEPUIEHCTBA IOPUINYECKON TEXHUKH, a4 HE PEBOJIIOLUEH B
chepe 3amMTBI JIEJTOBOM pemyTaluu lopuaudyeckoro Jmma. Ha  maHHOe
HECOBEPIIICHCTBO YKa3bIBAET HECKOJIBKO OOCTOATEIHCTB.

Bo-niepBbix, nocine npuHsatug 'K P® 29.10.1994 r. Ha 5-oM mieHapHOM
3acenaHnd  MexnapiaameHTCKoM — AccamOiied  rocyJapcTB — YYaCTHHKOB
CompyxecTBa He3aBUCHMBIX rocymapcts  (manee — CHI) Obur  mpusAT
Mogpenbhbiii ['paxknanckuii kojekc (manee — MogenbHbiii ['K), xoTOpbIi ObLI
MPAKTUYECKA TOJHOCTHIO UCIIOJIb30BaH MpU pa3padOTKE M MPUHSITUU HOBBIX
IPaXKIaHCKUX KoJeKcoB mectu rocyaapcts CHI', a B cenbMoM U3 HUX — YKpauHe,
coctaBmi 0azy ans cOmmkeHus 3akoHogatenbctBa CHI' u dhopMupoBanus B HEM
0OILIEro MPaBOBOI0 PEXKMMA ISt SKOHOMUYECKMX OTHOLIEHHIA .

Crarps 151 'K PO 6buta BocnipousBezeHa B ¢r. 17 MoaensHoro I'K, ogHako
B otiinuue ot cT. 151 'K PO B c1. 17 MoaensHoro 'K Ob11 106aBeH a03. 3: «...
6 cayuasnx, npedycmompennovix Hacmoauwum Kooexkcom u opyzumu 3axonamu,
MOPAILHBLIL 8PEO MOXHCEM OblMb KOMREHCUPOBAH IOPUOUYECKOMY JIUUY).

Cratpa 152 T'K P® Obuta BocnpousseneHa B cr. 17 MogensHoro I'K PO,
onHako B otiuyue or cT. 152 'K P®, ero m.m. 5, 6 ObutM HU3I0KEHBI B APYTroM
penakuuu: «['paxnaHvuH wuau wpuouueckoe auyo, B OTHOIICHUU KOTOPOTO
pacrpoCTpaHEHbl CBEACHUS, MOPOYAIIUE €r0 YeCThb, JOCTOMHCTBO WJIU JIEJIOBYIO
penyTanuio, BIpaBE HapsAy C OINPOBEPKEHHWEM TaKUX CBEICHUN TpeOOBaTh

BO3MCILICHUA Y6BITKOB N KOMIICHCAlMK MOPAJIbHOI0 Bpcada, INMPHUYMHCHHBIX HX

56 I'paxpanckuil komekc. Mopenb. PexoMeHmaTenmpHBIH 3akoHOmaTenbHBIM akT CoxapyxkectBa HeszaBucHMBIX
TFocymapcte. Yacte mnepBas. [Ipuasar B r. Cankr-IletepOypre 29.10.1994 Ha 5-0oM TUICHApHOM 3aceJaHUU
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pacripoctpaHeHueM. Eciu yCcTaHOBUTH JMIO, PAacHpOCTPAHMBIIEE CBEICHUSA,
nopoYyalue 4YecTh, JOCTOMHCTBO WIIM JEJIOBYIO PENyTalUI0 TpaXJaHWUHA Ul
I0pudu4ecKo20 Juya, HEBO3MOXHO, JHUIO, B OTHOLIIEHWH KOTOPOTO TaKHe
CBEJICHUS PACIIPOCTPAHEHBI, BIIPaBE OOPATUTHCA B CYyJI C 3asBJICHUEM O MPU3HAHUH
pacrpoCTpaHEHHBIX CBEJIEHUM HE COOTBETCTBYIOIIUMHU JICHCTBUTEIBLHOCTH.

ITockombky Mogenpnbii 'K mpsamo  mpemycMoTpesn  BO3MOKHOCTB
KOMIIEHCAllUd MOPAJIbHOTO BpeAa HOPUAUYECKOMY JIMILY, IPUHATHE MPAKTUYECKH
onHoBpeMeHHO ¢ HUM ['K P® ¢ mosioxkeHneM o KOMIEHCAIMU COOTBETCTBYIOIICH
KOMIICHCAIllU MOPAJIbHOTO BPENA, MOXKHO CJIeNIaTh BbIBOJ, 4TO yka3zaHue 'K PO
HAa  COOTBETCTBYIOIIYID  KOMIICHCAIIMIO  SBJISIETCA ~ CKOpEE  HEIO0YETOM
(hopMyIHPOBKHU BOJIEU3bSIBICHUS 3aKOHOIATEIIS.

Bo-Bropeix, momoxkenmst m.a. 5, 7 cr. 152 TK P® Obimu BeIpaboTaHBI
HETMOCPEJICTBEHHO POCCHUMCKUM 3aKOHOJATENIEM, a HE MYTeM IPEEeMCTBEHHOCTH
rpaxxaaHckoro npasa PCOCP nubo ObIBIIMX CONO3HBIX PeCHyOiIMK, B YACTHOCTH,
rocyJapcTB, KOTOPbIE B HACTOSIIMI MOMEeHT oOpazoBanu CHI'.

I'paxpanckuii kogekc PCOCP 1964 r. B pemakuuu ot 11.06.1964 r. He
peaycMaTpuBall TaKoro crocoba 3amuThl HEMaTEepPHAIbHBIX OJar Kak
KOMIIEHCAllMs MOpajibHOro Bpena. Tolibko mociie npuHATHS 3akoHa Poccuiickoit
®eneparuu ot 24.06.1992 N 3119/1-1 «O BHeceHUU U3MEHEHUN U JOTOJHEHUH B
I'paxpanckuii kogekc PCOCP»* B u. 5 cr. 7 TK PCOCP 6bumd BHECEHBI
W3MEHEHHUsI, B COOTBETCTBUM C KOTOPBHIMHU OBUIO MPEIyCMOTPEHO, YTO MOPATbHBLI
(neumyuiecmeennwlii) 6ped, NPUUUHEHHBLU 2PANHCOAHUHY B PE3YJIbTATE
pacnpocTpaHEeHUs CpPEJICTBOM MacCOBOM HWH(MOpPMAIMU HE COOTBETCTBYIOIIMX
JICUCTBUTEILHOCTH CBEJICHUM, MOpOYAIIMX YeCTh U JIOCTOMHCTBO TpakJIaHHHA
AUOO0 NPUYUHUGUWIUX €My UHOU, HeUMYU|eCMEEHHbLIl 6pPed, 803Meulaemcsa no
peuieHuro cyoa cpeocmeom Maccoeoil uHpopmayuu, a TaKKE BUHOBHBIMU
JOJKHOCTHBIMHU JIMLIAMU U TPaXKJaHAMU B pa3Mepe, ONPEACIISIEMOM CYI0M.

['paxnanckue koaekcol rocyaapcets CHI™ Obutn ipunsaTh mocie npunstas ['K

P® u pazpaborku MogensHoro 'K, B CBsI3M C ueM B TIpaKIaHCKUX KOJEKcax

*% O BHeceHHHN M3MeHeHHUit 1 JononHennii B I'paxnanckuii kogexe PCOCP: 3akon P® ot 24.06.1992 N 3119/1-1 //
Poccuiickas rasera, N 199, 08.09.1992.



HEKOTOPBIX M3 TOCYJapCTB MPEIyCMOTPEHBI JIMOO TOJIOKEHUS O KOMIICHCAITUU
MOPAJILHOTO Bpefa, 00 BOOOIIEe HE MPEIyCMOTPEHa KOMIIEHCAIUSI MOPAIbHOTO
BpeZa, TOJIbKO B OJJHOM ClIy4ae MpeayCMOTPEHa KOMIIEHCAIMU COOTBETCTBYIOILAS
KOMIIEHCAIIUX MOPAJIbHOTO Bpea.

Tak, B TIpakIaHCKUX KoJAeKcax YKpauHbl, KbIpreI3ckoi pecryOnnkw,
I'py3un, Typxkmenucrana, Pecnybnuku MoiijioBa npeaycMoTpeHa KOMITEHCAIUs
MOPAJIBHOTO BpeAa I0OPUINYECKUM JTULIAM.

CornacHo m.m. 9 m. 2 ct. 16, . 4 m. 2 cr. 23 I'pakIaHCKOro KOJeKca
VYKpauHbl OJHUM U3 CIIOCOOOB 3aITUTHI TPAKTAHCKUX MPAB U UHTEPECOB SBIISIECTCS
6o3MeuieHue MOpaibHo20 (HeumyuiecmeeHnozo) epeda. MopallbHbIA Bpel
3aKJII0YAEeTCs] B YHWKEHUU YacTH U JOCTOMHCTBA (DU3MYECKOrO JIMLA, a TAKXKE
IEIOBOM peryTanuy GU3HIECKOT0 WK IOPUIMIECKOro auna™,

B cootBerctBuu ¢ . 10 ct. 11, n. 5 ct. 18 I'K KeIpreizckoit pecryOimku
3allUTa IPaXKJIAHCKUX TIPAB OCYILIECTBIIETCS] MyTEM KOMITEHCALIMM MOPaJIbHOIO
Bpena, TIpPaXJIaHWH, B OTHOLIEHHH KOTOPOIO paCIpOCTPAHEHbI CBEICHUS,
NOpOYaIllMe€ €ro 4YecTh, JAOCTOMHCTBO WJIM [IEJOBYIO pENyTaluio, a TaKKe
IOPUJINYECKOE JIMI0, B OTHOIIEHWU KOTOPOTO paCIpOCTPAHEHBI CBEICHMUS,
OpOYaIIUE €ro JIETOBYIO PENYTALUIO, 6nPAGe HAPAOY C ORPOBEPHCEHUEM MAKUX
ceedeHuil mpebosamv 603MeujeHUA YObIMKOE U MOPANbLHO20 6peoda,
npUYUHEeRHbIX UX pacnpocmparnernuem.”

Taxxke m 3 cr. 18, m. 6 cr. 26 I'paxmanckoro konekca I'py3un
MPEAYyCMOTPEHO, YTO B CJIydyae IOCIAraTeabCTBA HAa YECTh, JIOCTOMHCTBO WIIU
JEJIOBYI0 PEMyTali0 IOPUAWYECKOrO JIMIAa MNPUMEHSIOTCA MpaBuia cratbu 18.
3aiura  OpeayCMOTPEHHBIX HACTOSIIEH CcTarbel Ojiar IMpPOM3BOAUTCS
HE3aBUCUMO OT BUHBI TocsraBuiero. Ecinu ske HapylieHne BbI3BaHO BUHOBHBIM
JIUCTBUEM, JIMIIO MOXKET MOoTpeboBaTh BO3MeEllleHUs! Bpena (yObITkoB). B

Ka4yeCTBC BO3MCHICHHS BpcAda MOIKET OBITH HOTpe6OBaHa BbIT"'OJ4,
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MOIyYSeHHAs ITOCSATAaBIINM. B cilyyae BUHOBHOIO ITOCATaTENIHCTBA IIPABOMOYHOS
JIUIIO BITpaBE MOTPEOOBATh 8O3MEULCHUS U HEUMYULECMBEHHO20 (MOPAIbHO20)
épeda. MopanbHbBIA BpeJl MOXKET OBbITh BO3MEIIEH HE3aBUCUMO OT
BO3MEILEHUS NIMYILECTBEHHOIO Bpea.”!

AHaJOrM4YHbIC IIOJIOKEHMSI BKIIOYEHBI U B IL. «w» cT. 11, m. 5 cT. 16
I'paxknanckoro koaekca TypkMeEHHUCTaHa, B COOTBETCTBHU C KOTOPbIMU 3alllUTa
IpaXIaHCKUX TIPpaB OCYIIIECTBIBICTCS ITyTEM KOMIICHCAIIMK MOpPaJIbHOTO Bpea.
dusnyeckoe WIN IOPUIAYECKOE JIUI0, B OTHOLIEHUH KOTOPOTO PaCIpOCTPAHEHBI
CBEJICHHS, TOPOYAIIIME €ro Y€CTh, TOCTOMHCTBO WJIM JICJIOBYIO PEITyTaIluIo, BIIPABE,
Hapsay C OMPOBEP)KEHHEM TaKUX CBEJICHHUM, TPEOOBATh BO3MEIICHHUS yOBITKOB M
KOMREHCauuu MopaibHozo 6peda, NPULUHEHHbIX ux pacnpocmpanenuem®”.

Kpome Toro, 1. «i» ct. 11, . 8 cT. 16 I'paskmanckoro koaekca Pecryonmkm
MorJiioBa yCTaHOBJICHO, UTO 3alllUTa TPAXKIAHCKHUX TIPAB OCYIIIECTBIISIETCS ITyTEM
KOMIICHCAlIUM MOpaJIbHOTO Bpena. Bcakoe uyo, B OTHOIIEHHM  KOTOPOTO
pacrpocTpaHeHbl CBEJEHHUS, MOPOYAIIUE €ro YeCTh, JOCTOMHCTBO M JICJTOBYIO
pernyTalu, BIOpaBe HapsAy C OMPOBEPKEHHUEM TaKUX CBEJIECHUM TpeOoBaTh
BO3MEIICHUS YOBITKOB M KOMHEHCAuuu MATCPUAIILHOTO W MOPAIbHO20 68peod,
NPUYMHEHHBIX WX paclpocTpaHeHueM. Pa3mep Bo3MelIeHHs 3a MPUYNMHEHHE
MOPaJILHOTO BPEia JIOJDKEH ObITh pa3yMHBIM U JOJKEH OIPEICIISITHCS C YYETOM:
a) xapakTepa PacHpoCTpaHCHHBIX CBEJCHHUI, b) cdepbl pacnpocTpaHSHUS
CBEJICHUI; C) CONUAIBLHBIX MOCIEICTBUM /I JINIIA; d) TSHKECTH U JJIUTEIIbHOCTH
MNCUXUYECKUX WM (U3NYECKUX CTpaJaHuii, TPUYUHEHHBIX JIUILy; €)
COpPa3MEPHOCTH  TIPEJIOCTABIBIEMOTO  BO3MEIICHUSI  CTEIICHA  OIOPOYCHUS
pernyraiuy; f) cTerneHn BUHOBHOCTU JIMIA NPUYWHHUBILIETO BpEH; g) CTEIEHU
BO3MO>KHOT'O YJIOBJIETBOPEHUS MMOCTPAAABIIIETO IIPEI0CTABISIEMBIM

Bo3MeIlieHrueM; h) ormyOmMKoBaHMs TIONPABKH, OTBETA WM OIPOBEPKEHUS 10
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BbIHECCHHSI CyACOHOro pemieHus; 1) apyrux oOOCTOSITEIIBCTB, HMEIOIINX
3HAYEHHE VIS JAHHOTO Jema®.

B 10 ke Bpems B rpakaaHCKuX Koaekcax benopyccun m Kazaxcrana npsimo
MPETYCMOTPEHO, YTO KOMIICHCAIIHMSI MOPAJILHOTO BPE/ia HE MMPUMEHSETCS K 3aIUTe
JICJIOBOM pemyTaluy IOPUIUIECKUX JIHII.

Cormacno 1. 10 ct. 11, .. 5, 7 ct. 153 I'paxxnanckoro konaekca benopyccun
3alllMTa TPaXAAHCKUX TMPaB OCYIIECTBISETCA IMyTEM KOMIIEHCAIMU MOpPaIbHOTO
Bpena. ['paxjgaHuWH, B OTHOIICHWHM KOTOPOTO PACHpPOCTPAHEHbI CBEJICHMUS,
MOpOYAIINe €ro YeCTh, JOCTOMHCTBO WJIM JCIIOBYIO PEMyTallluio, BIPaBe HAPALY C
OMPOBEPKEHUEM TaKUX CBEJEHUN TpeOOBATh BO3MEIIECHUS YOBITKOB I MOPAJIHHOTO
Bpe/la, NPUUYMHEHHBIX UX pacnpocTtpaHeHuem. Ilpasuna nacmosaweii cmamou o
3augume 0€1060i penymayuu 2pancoOaHuHa cOOmeencmeeHHo0 NPUMEHAIOMCA K
3augume 0€1060l pPEenymayuu WpuoulecKo20 Jauud, Kpome 603MeuleHus
Mopanvrozo epeda”.

ITynkT 1 cr. 9, m. 6 cT. 143 I'paxxnanckoro kojekca Pecryonuku Kazaxcran
npeaycMaTpuBaeT, 4YTO  3alluTa TPaXJAHCKUX IPaB OCYIIECTBISCTCS IyTEM
KOMIICHCAIIMM MOPAJIBbHOTO Bpeja, TPaXJIaHWH, B OTHOIIEHUH KOTOPOTO
pacnpocTpaHeHbl CBEACHUS, MOPOYAIllUe €r0 YeCThb, JOCTOMHCTBO WJIM JIETIOBYIO
pernyTaluio, BIpPaBe HApSAAy C OMNPOBEPKEHUEM TaKUX CBEICHHI TpeOOoBaTh
BO3MEIIICHUSI  YOBITKOB W MOPAJIbHOTO  Bpeda, MNPUIMHEHHBIX  HX
pactipoctpaHenueM. [IpaBuia HacTOsIIEN CTaThbU O 3aIUTE JACJIIOBOM pemyTaluu
rpaKJlaHMHA COOTBETCTBEHHO MPUMEHSIOTCS K 3alllUTE JIEIOBOM pemyTaiuu
IOPUANYECKOr0 JIUIA, 32 UCKIIOYEHHEM TPEOOBAaHMS O BO3MENICHUH MOPAJIbHOIO
Bpena. K 3amure 1e10BOM pemyTaluu HOPUAUYECKOTO JIUIA MPUMEHSIOTCS
mpaBuja O BO3MENICHHH YOBITKOB B TIOPSJIKE, YCTAaHOBJIECHHOM HACTOSIIUM

KoaeKkcomM®.
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B 10 ke Bpems1, B rpakK/IaHCKUX KoJiekcax AzepOaiikaHckon PecryOmmkmu
u Pecrybmmkun ApMeHHsT KOMIICHCAIIUSI MOPAIBHOTO Bpea BOOOIIE He
peayCMOTPEHA.

Cornacho cr. 18, mn. 23.4., 23.6 cr. 23 I'paxJaHCKUM KOJEKCOM
AzepOaiipkanckoil PecnyOnukuy 3amura rpaXIaHCKUX MpPaB OCYIIECTBIISETCS B
MPEAYCMOTPEHHOM 3aKOHOM TOpSJIKE W CIoco0amMu, HE MPOTUBOPEHAIIMMU
3aKOHY, OOIIECTBEHHOMY TOPAIKY U Mopaid. Puznyeckoe JUI0, B OTHOIICHUU
KOTOPOTO pacnpoCTpaHEeHbl CBEACHUS, 3a/I€BAIOIINE €r0 YECTh, JOCTOMHCTBO WM
JICJIOBYIO0 pENyTalllio, BIIPAaBE Hapsiy C OIMNPOBEPKEHUEM TaKUX CBEACHUU
TpebOBaTh BO3MEIICHUS YOBITKOB, IPUYMHEHHBIX UX pacripocTpanenueM. [IpaBuna
HACTOAIIEH CTaThbU O 3alUTE JEJIOBOM pemyTalMuH rpaxgaHuHAa COOTBETCTBEHHO
IPUMEHSIOTCS K 3aIUTE JEI0BOM PEIyTaluy IOPUANYECKOro Tuna’’.

[Tynkramu 4, 6 ct. 19 I'paxaanckoro kogekca PecryOnukun ApMeHHs Takxke
MPEAyCMOTPEHO, UYTO  TOJIBKO  TpPaXJaHWH, B  OTHOIIEHUU  KOTOPOTO
pacrpoCTpaHEHbl CBEACHUS, 3aJI€BAIOIINE €TI0 YECTh, JOCTOMHCTBO WM JEIOBYIO
peryTaluil, BIpPaBe HapsIy C OMNPOBEPKEHHUEM TaKUX CBEICHHH TpeOoBaTh
BO3MEIIICHUSI YOBITKOB, NPHYMHEHHBIX WX pacmpoctpanenueM. [IpaBuna
HACTOSILIEH CTAaThbU O 3alllUTE JEJIOBOM pENyTalryd IpakJIaHMHA COOTBETCTBEHHO
IPUMEHSIOTCS K 3aIUTE JEI0BOM PEyTaluy IOPUANYECKOro auna’’.

N3 Bcex rpaxaaHCKUMX KOJEKCOB TocylapcTB, koTopbie Bxoasar B CHI,
TOJIBKO B TpaXXJaHCKOM Kojiekce PecnyOnuku VY30ekucraH mpemnycMoTpeHa
KOMIIEHCAIIMSI COOTBETCTBYIOLIAs KOMIIEHCAMM MopajbHOro Bpena. CoriacHo
crct. 11, 100 I'pakmanckoro koaekca PecnyOnmukyn Y30€KHWCTaH 3aliydra
IPaXKJIAHCKUX TIPAaB OCYILECTBIISIETCS] MyTEM KOMIIEHCAIIMA MOPAJILHOTO BpEa.
I'paxxianviH, B OTHOIIEHUU KOTOPOrO PACIPOCTPAHEHBI CBEACHUS, TOPOYAIIUE €TO
YECTh, TOCTOMHCTBO WJIU JIEJIOBYIO PEIyTalUIO, BIIPABE, HAPSAY C ONPOBEPKEHUEM

TaKuxX CBEJCHUM, TpeOoBaTh BO3MEIICHUSI YOBITKOB W MOpPAJbHOIO BpeEna,
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MPUYMHEHHBIX UX pacnpocTpaHeHueMm. [IpaBuiio HacTosiedl cTaTbu O 3allUTe
JEJIOBOM pelyTaluu TrpaxIaHWHA COOTBETCTBEHHO MPHUMEHSIOTCA K 3alluTe
JIEJIOBOM PEIlyTaluy IOPUITIECKOro auna’,

B cBsa3u ¢ Tem, 4YTO aHAJOTMYHBIE MOJIOKEHHSI TPakKAaHCKUX KOJEKCOB
rocyJapcTB ¢ HAallMOHAJIbHBIMU MPABOBBIMU CHUCTEMAaMHU CXOXXHUMHU C POCCHUICKOMN
MPaBOBOM CHCTEMOW HE MPEIyCMATPUBAIA KOMIIEHCAIIMM COOTBETCTBYIOILIECH
KOMIIEHCAllMd MOPAaJIbHOTO Bpella 3a HCKIIOUYECHHEM TPaXKJAHCKOTO KOJIeKca
V36ekucrana, mojaraeMm, 4dtro paspaborka 1. S5, 7 cr. 152 TK PO Obina
MPOU3BEJCHA HCKIIOUNUTEILHO WCKYCCTBEHHBIM TyTeM, 0Oe3 yueTa CYIIHOCTH
FOPUINYECKOTO auua, BO3MOKHOCTEM BOCCTaHOBJICHHS JUYHOTO
HEMMYIIECTBEHHOI0 TMpaBa Ha JEJIOBYI0 pPEMyTalHio, KaKUX-THOO0 HHBIX
O00BEKTUBHBIX (HaKTOPOB.

[loaTOMy HEYIUBUTEIBHO, YTO C YYETOM TaKOW pEerIaMEeHTALlMHU 3allluThl
JICJIOBOM penyTaluu OPUAUYECKOro JHIA MPABONPUMEHUTENb B OTIEIBHBIX
CJIy4asX B3bICKHBAJ KOMIIEHCAIIMIO MOPAJIbHOTO BpEJa, B APYTrUX — OTKa3bIBajl BO
B3bICKAHMM KOMIICHCALIMM MOpajibHOro Bpena. OTCyTcTBHE €AMHOOOpa3usi B
CyeOHOM MPaKTUKHU IO JeJiaM O 3alUTe JCIIOBON PemyTaluy IOPUIUISCKUX JIHIL
NPUBEJIO K HEOOXOAMMOCTH pa3bsICHEHHs TojiokeHui m.m. 5, 7 ct. 152 'K P®
BepxoBabiM Cynom P® u Beiciunm ApOutpaxkasiM Cygom PO.

C onnotii ctoponsl, B 1. 1 Madopmarmonnoro mucema [pesuanyma BAC PO
oT 23.09.1999 r. Ne 46 «O030p mpakTUKH pa3peuieHus: apOUTPaKHBIMU CyAaMHU
CIIOPOB, CBS3aHHBIX C 3aAIMTON JAeN0BOM penmyranuu»” Beicmmii ApOuTpaXkKHbIA
Cyn PO ykazan, yto Ha ocHoBaHuM ctatbu 152 'K P®, ropuauueckoe uIO
BIIpaBe TPeOOBAThH O CYy/ly OMPOBEPKEHUS MOPOYALIUX €r0 JEIOBYIO PEmyTaluio
CBEJICHHI, €CIM pACHpPOCTPAHUBIINI TaKUE CBEICHUS HE JOKAXET, YTO OHH
COOTBETCTBYIOT JIEUCTBUTEIBLHOCTU. JTOM K€ CTAThEH PEIIEH BOIMPOC O MOPSAJIKE

OIIPOBCPIKCHUS  ITOPOYAIIHX CBCHGHHﬁ, YCTAHOBJICHA OTBCTCTBCHHOCTL 3a

8  Tpaxmanckuii komekc Pecriyonmku Y3bexucran ot 29.08.1996 r. (pem. or 30.12.2011 r.) //
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npmiioxkenue), N 210, 23.10.1999.
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HEBBITIOJHEHUE PEUIEHUs CyAa, ONpPEAENICHbl MpaBa KCTIIA HA OMNPOBEPKEHUE U
BO3MEIIEHNE YOBITKOB.

C mpyrout croponsl, B 1. 5 [locranoBnenus [lmenyma Bepxosnoro Cyna P®
ot 20.12.1994 r. Ne 10 «Hekoropsie BOIPOCHl MPUMEHEHHS 3aKOHOJATEIBCTBA O
KOMIIEHCAIIMU MOPAJIbHOro Bpeaay ' , m. 15 ITocranosnenus [lienyma BepxoBHoro
Cyna PO ot 24.02.2005 r. Ne 3 «O cyneOHO mpakTHKE MO JieJlaM O 3al[UTe YeCTU
U JOCTOMHCTBA IpakJaH, a TAK)KE JIEIOBOM pEIyTallly Irpa)kaaH U IOPUIHYECKUX
Uy M3MI0KeHa MHAS TIO3UITHAL. Bepxosnsiii Cyg PO ykazan, uto cT. 152 'K PO
MPEAOCTABISAET TPAXKJAHUHY, B OTHOIIEHUH KOTOPOr0 PaCpOCTPAHEHBI CBEICHMUS,
NOpOoYalIUe €ro 4ecTb, JOCTOMHCTBO WJIM JIEJIOBYIO PEMyTAalMI0, IPaBO HApAIY C
OMPOBEP)KEHUEM TaKUX CBEJECHUN TPeOOBATH BO3MELIEHUS YOBITKOB M MOPAJIbHOTO
Bpena. /J[aHHOoe MpaBuiIO B YACTH, KACAIOLIEHCS JEJIOBOM penyTaluU I'PaKIaHUHA,
COOTBETCTBEHHO MPHUMEHSETCS U K 3aLIUTE JEI0BOU pEMyTalUHU IOPUINYECKUX JINLL
(mynkt 7 cratbu 152 I'paxknanckoro kojaekca Poccuiickoit @enepanuu). [loatomy
OpaBujla, pEryJHpPYIOMINE KOMIEHCALUI0 MOPAJbHOTO Bpeda B CBSI3U C
paclpOCTPaHEHUEM CBEACHUM, NOPOYAUIUX JIEJIOBYIO PENMyTAlUI0 Tpa)XKJaHWHA,
MPUMEHSIIOTCSI U B CIIy4asix paclpOCTPaHEHUsS TaKUX CBEJICHHU B OTHOILICHUHU
FOPUIMYECKOTO JTULA.

[lozuuun Beicuiero ApOutpaxHoro Cyga P® u BepxoBHoro Cyna PO
COOTBETCTBEHHO TMOBIUSIM Ha CyneOHYI0 MpPaKTUKY, KOTOpas, MO CyTH, HE
M3MEHWIACh, CY/Ibl OOIIEH FOPUCTUKIIMKI TPOIOJIKAIN yAOBIETBOPITH TPEOOBAHMUS
O KOMIIEHCALIMM MOpPAJIBHOIO BpeAa, apOUTpa)kHble CyAbl — OTKa3blBaTh B
TpeOOBaHUSIX O KOMIEHCAlMK MopajibHOro Bpeaa. Tompko ¢ 2003 r. cynebHas
IPaKTHUKa MpeTepriesa HEKOTOPblE N3MEHEHUSI.

B 2003 r. Koucrurynuonneii Cyn P® oOpatun  BHUMaHUE
NPABONPUMEHUTENS HA HEOOXOJAMMOCTh CJIEIOBAHUSA MPHUHIIMIIAM TPAKIAHCKOTO

nmpaBa W NPHUMCHCHHA YKa3aHHbIX IIPUHOWIIOB B COOTBCTCTBHU C Hp&KTHKOfI

7 HekoTopsle BOMPOCH TIPUMEHEHHS 3aKOHOATENhCTBA O KOMIIEHCALMM MOPATbHOrO Bpena: IlocTaHOBiEHHE
ITnenyma Bepxosaoro Cyna P® ot 20.12.1994 N 10 (pen. ot 06.02.2007) // Poccuiickas razera, N 29, 08.02.1995.
1O cyne6Hoit MpakTHKe MO JeaM O 3allkTe YeCTH U JOCTOMHCTBA TPAkK/IaH, a TAKKE 1€I0BOH PEMyTaIliH MPaKIaH

u ropunumaeckux i [Tocranosnenne [Ineryma Bepxosaoro Cyna PO ot 24.02.2005 N 3 // Poccntiickas razera, N
50, 15.03.2005.
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EBpomnelickoro cyaa no mnpaam 4yenoBeka. B Omnpenenenun KoHCTUTYHHOHHOTO
cyna PO ot 04.12.2003 1. Ne 508-O «O0 oTka3e B MPUHATHU K PACCMOTPEHUIO
xanoosl rpaxxnanunHa lllnapmana Bragumupa ApkanbeBU4a Ha HAPYIIEHHE €ro
KOHCTUTYLMOHHBIX IpaB IyHKTOM 7 crateu 152 I'paxkmaHckoro Kkojekca
Poccuiickon CDez[epauHI/I»n, Koncturyunonunsii cyny P® ykazan ciemyroiiee:
«...MMPUMEHUMOCTh TOTO WJIM MHOTO KOHKPETHOr'0 Croco0a 3alluThl HAPYIIEHHBIX
TPAKIAHCKUX IIpaB K 3alIUTE ACJIOBOW peryTalud FOPUANYECKUX JIMI] JI0JHKHA
ONPEAEIATHCS HUCXOJd MMEHHO W3 MPUPOJIbI opuandeckoro numa. Ilpu stom
OTCYTCTBUE TMPSIMOTO yKa3aHMs B 3aKOHE Ha CIOCOO 3alllUTHI JIEJTOBOU PEMyTaINH
IOPUIMYECKUX JIUI HE JIMIIAET UX MpaBa MPEeabIBIATh TPEOOBAHUS O KOMIICHCAIIUU
yYOBITKOB, 6 MOM 4uc1e HeEMAmMEPUAIbHbIX, TPUUNHEHHBIX YMAJICHHEM JEI0BOU
penyTauud, WM HEMaTepUaAbHOTO BpPENA, UMEIUuLe20 Cc60e COOCHBEEHHOe
cooepiicanue (OMAUYHOE OM COOEPHCAHUA MOPATIbHO20 8peda, NPUYUHEHHOZ0
2paxicOanuny), KOTOPOE BBITEKAET U3 CYLIECTBA HAPYILIEHHOTO HEMATEPUAIBLHOIO
mpaBa W XapakTepa IOCJIEACTBUN 3Toro HapyieHus (myHKT 2 crateu 150 T'K
Poccuiickoit ®@enepanuu). JlaHHBIN BBIBOJ, OCHOBAH Ha IOJOKEHUU CTAThbU 45
(wactp 2) Konctutyuum Poccuiickoit denepaiiiv, B COOTBETCTBUM C KOTOPBHIM
KaXJplii BIpPaBe 3alllUIATh CBOM MpaBa W CBOOOJBI BCEMH CIIOCOOAMH, HE
3aIpEIeHHBIMU 3aKOHOM.

KoHBeHIMS O 3alIMTe IpaB YEI0BEKA M OCHOBHBIX CBOOOI”, SBJIAIOIIANACS B
cooTBeTcTBUM cO cTaThed 15 (uactb 4) Koncturyuunm Poccuiickoit ®enepanuu
COCTaBHOM 4YacTblO IMpaBoBOM cucreMbl Poccuiickorn ®enepanmu, AOMyCKaeT
B3bICKAHHE C TOCYJapCTBa, BHHOBHOTO B HApyUIEHUU €€ IOJIOKEHHI,
CIIPaBEIJIMBOM KOMIIEHCALIMHU MTOTEPIEBILIEH CTOPOHE, B TOM YUCIIE FOPUINYECKOMY
auny, Ay oOecrniedeHusl JEWCTBEHHOCTHM IpaBa Ha CIPaBeMJIUBOE CyneOHOe
pasz0upatenbctBo (ctaThs 41). Mcxoas u3 sroro, Eponetickuit Cya mo mpaBam

yenoBeka B pemenuu ot 6 ampens 2000 roga o peny «Kommanus Komunrepcon

72 06 oTkase B NPHHATHH K PACCMOTPEHHIO Kalmobbl Tpakmanmua lllnadgmana Biamumumpa ApkaabeBuda Ha
HapylleH’e ero KOHCTUTYLIMOHHBIX NIPaB MyHKTOM 7 cTatbu 152 I'paxxnanckoro xoaekca Poccuiickoit @eneparun:
Onpeneneane Koucturynuonnoro Cyna P® or 04.12.2003 N 508-O // Bectauk Koncrutyrmonnoro Cyna PO, N
3,2004.

7* KoHBEHIMA O 3aIMTE IPaB yelIOBEKA M OCHOBHBIX cBo6On (3akmoueHa B r. Pume 04.11.1950) (¢ m3m. ot
13.05.2004) // Cobpanue 3akonogarenscTBa P, 08.01.2001, N 2, ct. 163.
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C.A.» mpotus ITopryramum»’ mpuinen K BBIBOAY O TOM, 4TO CyO He Modicem
UCKTIIOYUMb  6O3MOMCHOCHb  HPUCYHCOCHUA  KOMMEPUECKOU  KOMRAHUU
KOoMnencayuu 3a HemamepuanbvHvle yOblmKu, KOmopbvle «MOZym 6KII04Uamb
6uO0bl mpebosanuil, AGAAINOWUECA 6 001bUell UIU MEHbUlell CMeneHu
«00beKmueHbIMUY» UlU «cydvekmuenvimuy. Cpeu HUX He00X0UMO IPUHSTH BO
BHUMAaHHE PEMyTaLHNI0 KOMIIAHUH, HEONPEIEIEHHOCTh B TUIAHUPOBAHUHU PELIEHUH,
NPEMSTCTBUSL B YIPaBICHUM KOMIAHUEH (11 KOTOPHIX HE CYIIECTBYET YETKOTO
METOJIa TMOJICUeTa) M, HAKOHEI, XOTSd W B MEHbLIEH CTeneHH, OeCIOKONHCTBO U
HEy100CTBa, IPUYMHEHHBIE WIEHAM PYKOBOJICTBA KOMITAHUI.

B ocnoBe mnosumuu Koncturyumonnoro Cyaa P® nexana npakTuka
EBponeiickoro cyna mno npaBam udenoBeka (nanee — ECIIY), a uMeHHO perieHue
no aeny «Komnanuss Komunrepcon C.A.» npotus [lopryranuu ot 06.04.2000 r.,
r€ Cy[ TNPUCYAW CIPABEMIMBYK) KOMIICHCAIMIO INPU NPUYMHEHUM BpENa W3
nyonuyHbIX npaBooTHoweHui. [Ipu 3tom ECITY, npruHSB BO BHUMaHUE MPAKTUKY
CyJOB rocynapcts, Bxomamux B CoBeT EBpombl, MO0 aHAJIOTMYHBIM JI€JlaM, B
YKa3aHHOM BBIIIE PEIIEHUH PACKPBUI YKa3aHHBIN CIOCOO KOMIEHCAIIMN HECKOJIBKO
mupe, yem 310 caenait Koucrtutyunonssiii cyg PO. B nepBoucTouHuKe peub UaeT
0 TOM, YTO IPH PACCMOTPEHUHU BOMPOCA O MPUCYKICHUH KOMIICHCALlUU, B YUCIIE
oOcrositenbcTB, KoTopble ECIIY mpuHMMaer BO BHMMaHHE HpPH PACCMOTPEHHH
BOIPOCAa O MPHUCYKICHUH KOMIICHCAIlMU, HAXOAATCA MaTepHalibHble YOBITKH, TO
ecTh (DaKTUYECKH TOHECEHHbIE YOBITKHM, KakK MpsSMON pe3yJibTaT 3asBICHHOTO
HapyLIEHUsl, U HEMaTepHaJIbHbIE YOBITKH, TO €CTh BO3MEILEHUE 32 OECIOKONCTBO,
HEONPEJEICHHOCTh M HEyJA00CTBO, NPUYUHEHHbIE HApyIIEHHWEM, W HWHOM
HeMaTepHualibHbIN yiiep0. Kpome Toro, eciiu 0JJuH UM HECKOJIBKO BUIOB YOBITKOB
HE MOTYT OBbITh PAaCCUMTAHBbl TOYHO WJIM €CJIUA PA3IUYUE MEXIAY MaTepUaIbHBIMU U
HEMaTEepPUAIbHBIMUA YOBITKAMHU OKa3biBaeTcs clokHbIM, ECITY MOXeT npuHSTH
pemieHre 00 oueHke YObITKOB B oOmel ¢opme. Ilpu s3Tom B aHanusmpyemom

pemiennu ECITY npucyani KOMIEHCAIUIO He U3-3a TPUYMHEHHOTO Bpeia J1eJI0BOM

™ Pemenue Epporneiickoro cyna mo npasam 4enoseka ot 06 arpens 2000 r. o geny komnanuu Komunrepcons C.A.
mpotuB [lopryrammm //  http://www.rrpoi.narod.ru/echr/translation/translation/komingersoll.htm. IIpoBepeno:
01.06.2012 r.
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penytanyu komrnanuu Komwuarepcosns C.A., a W3-3a NPUYUHEHHOTO JEUCTBUSIMU
rOCYJIJapCTBEHHBIX  OPraHOB €€ JUPEKTOpaM M aKIMOHEpaM 3HAYUTEIbHOTO
HEyJ00CTBa U JJIUTEIBbHON HEONPENEIEHHOCTH NPHU BEIECHUU MOBCEIHEBHBIX €]
KOMITaHHH.

Ha »3TOoT HenmoruyHeli BBIBOJ W3 MOAPOOHOTO aHalIM3a 3alllMThl MpaBa Ha
cIpaBeJIuBOe cyleOHoe pa3zdouparenbctBo komnanuum Komunrepcons C.A. B
ocoboMm MHeHuHU ykazanu yacTh cyaeit ECITY, paccmaTpuBaromux JaHHOE €0, B
yacTHocTU MucTep Po3akuc, k koTopomy npucoeanHminch c3p Huxonac bpatsa,
muctep Kadbmum u rocnioxka Baitkuk. OHu ykaszanu, 4TO HET MPUYHH, TOYeMYy B
Borpocax komneHcanuu CyJ NOMKEH YKIOHAThCS, A€ YaCTUYHO, OT TaKOro
noaxoaa u noyemy Cyj JOJKEH BO3ACPKUBATHCS OT MPUHATUSA 0€3 Kakoi-1nbo
OTOBOPKH, OJPa3yMeBaeMbIM 00pa30M WJIM UHAYE, YTO KOMIAHUS MOXKET MOHECTH
HeMaTephallbHble YOBITKM HE U3-3a OECIMOKOWCTBA W HEOIPEJEICHHOCTH,
UCIIBITHIBAEMBIX YEJIOBEUYECKMMHU COCTABIISIOIIMMHM KOMIIAHMH, @ MOTOMY, YTO B
KayeCTBE IOPUIUYECKOTO JIMIa B OOLIECTBE, B KOTOPOM OHO JIEHCTBYET, OHO UMEET
aTpuOyThl, TAKME KAaK COOCTBEHHAsl peryTalusi, KoTopas MOXeT ObITh HapyllleHa
JEUCTBUSAMHU UK O€37IeHICTBUEM TOCyapCTBa.

Hymaetcs, u3 ykazanHoro pemeHus ECIIU  MoXHO caenath clienyrolee
BBIBOABL: 1) TrOCynapcTBO JOJDKHO MpPEAyCMAaTpUBATh BO3MOYKHOCTH 3alllUThI
HapyLIEHHbIX I[paB OPUAMYECKOTO JIMIA M IPUCYXKICHHUS CIPABEIIUBOI
KOMIICHCAIIMH B CJIy4Yae UX HApYyIICHHUs; 2) HE3aBUCUMO OT HAJIMYMS CHEUATBLHOTO
MOJIOKEHUSI 3aKOHA O KOHKPETHBIX CIOCO0ax 3allluThl HAPYILIEHHBIX IpaB, B
Clly4yae HapylIEHUs MPaB IPUIAYECKOTO JIUIA eMY JOJIKHBI ObITh BO3MEIIIEHBI BCE
yOBITKH, KOTOpbIE ObUIM MPUYMHEHBI HAPYIIEHHEM — KaK MaTepuajibHbIe, TaK U
HeMaTepuaibHble, a B CiIydae HEBO3MOXKHOCTH PAacCUUTaTh HX TOYHO, JHOO
pasrpaHUuUTh MaTepHAIbHbIE U HEMaTepUaJbHbIE YOBITKH JOJKHBI OBITh
BO3MEILIEHBI YOBITKH B 0011eil (hopme; 3) HeMaTepualbHble YOBITKM BOSHUKAIOT U3
NPUYMHEHHOTO Bpela pabOTHUKAM IOPUAMYECKOrO JIMIA, OJHAKO MOTYT

BO3HUKHYTLH U U3-3a IPUYUMHCHUA BpEaa IICJ'IOBOI\/'I penyTanuu IOpuandCCKOro Juia.



NMeHHO BBHUIY TOro, 4YTO HH OJHO W3 TOJOXKECHUHA, BHIPAOOTAHHBIX
npakTukoi EBporeiickoro cyna mo mpaBaMm 4yejaoBeKa, HE MOTJIO ObITh HAMPAMYIO
PELUNIMPOBAHO POCCUMCKOM TpaBoBoM cucteMor, Konctutynmonuei Cyn PO
yKazaJ JUIIb Ha HEOOXOIWMOCTh O0OECIEeUeHHUs 3alllUThl HAPYIICHHBIX IpaB
IOPUIMYECKOTO JIMI[a HE3aBUCUMO OT HAJIW4YUsl Ha TO YKa3aHUs B 3aKOHE H
MPUMEHEHUSI B TAaKUX CIIy4asX KOMIIEHCAllMM HeMaTepuaJbHOro Bpena. [lanHoe
TOJIKOBaHUE CIIOCOOOB 3aIIUThI HAPYIIICHHBIX MPAB IOPUTUYECKUX JIUI] B KOHTEKCTE
3alMThI JIEJIOBOM penyTaluy IOPUAMYECKUX JIUI] SIBUJIOCH CITyCKOBBIM KPIOUKOM
JUISL TIPABONIPUMEHUTENS, W TOPOJIUIO IETYH BOJIHY CyneOHOW MpPaKTHKW IO
NPUMEHEHUIO KOMIICHCAIIMM HEMAaTEpUaIbHOIO BpeAa IO CIOpaM, CBA3AHHBIM C
3alIUTOMN JETOBOW pEeMyTali IOPUIAYECKUAX JIUII.

Taxum 00pa3omM, MbI MOJaraeM, 4T0 KOMREHCAUUA HEMAMEPUATILHO20 8Peda
opuduYecKkuM JuUUam 603HUKAA U3 NYOIUYHO-NPABCOGHLIX OMHOUWIEHUI 6
npakmuke [Eeponeiickoco cyoa no npasam uenoeexka, 603MOICHOCHIb
NpUMEHEHUA KOMNEHCAUUU HeMamepuaibHo20 8peda 10puoudeckum aunuam 6
2PAMNCOAHCKO-NPABOBHIX OMHOWEHUAX npedycmompen Koncmumyyuonnulii cyo
P®, a cywnocmbv KOMRneHcauuu HeMamepuanbHo20 6peoa IpuoudecKum
AUUAM, OCHOGAHUA NPUMEHEHUA U YCI08UA ONpedeleHus paimepa OAHHOZ20
cnocoba 3awumel Ovliu @vIPAOOMAHBl CYOeOHOU NPAKMUKOU U HAYYHOU

0OKMPUHOIL.



I'nasa 3. CYAEBHAS IIPAKTUKA ITPUMEHEHUA U HAYYHASA
JOKTPUHA O TIPUMEHEHUU UHCTUTYTA KOMIIEHCALIUUA
HEMATEPUAJIBHOI'O BPEJIA OPUINYECKHUM JIMIIAM

B cyneOHoil mpakTuke M Hay4YHOM NOKTpPUHE, pa3pabOTaHHON Ha OCHOBE
CJIIOKUBIIIEHCS CyneOHOW NPAKTUKH, HOBBIA CHOCOO 3alllUThl BBI3BAJT HEMAJO
CIIOPOB, TPEAMETOM KOTOPBIX SIBJSUINCh BONPOCHI HA3BAaHWS, OCHOBAHUI
IPUMEHEHHUS, crioco0a U pa3Mepa KOMIICHCAIUH.

OOmieli  TeHACHIMEW  CyneOHOM  TpaKTUKH  SBISETCA  NPUMEHEHHE
KOMIIEHCAllMd HEMATEpHAIIbHOTO BpeAa TOJBKO IO JejiaM O 3alluTe JEIO0BOM
peIyTaluy IPUIAYECKUAX JIUI] B CBSA3U C PACIIPOCTPAHEHUEM HECOOTBETCTBYIOIINX
JCHCTBUTEIHLHOCTH TOpOYAIUX CBeAeHHWU. [Ipy 3TOM B OOJBIIMHCTBE CIIydacs,
KaK HCTILBI, TaK W CYJIbl B HAWMEHOBAaHUU CIOCO0A 3aIUThl HCIOJIB3YIOT
Pa3IMUHYI0 TEPMHUHOJIOTHIO, B 00OCHOBAaHHE pa3Mepa KOMIICHCAIIMU MPUMEHSIOT
MOJIOKEHHUSI O KOMIICHCAIlMM MOPAJIbHOTO BpPENa M CChUIAIOTCA HE3aBUCUMO OT
O/IBEIOMCTBEHHOCTH CIIOpA COOTBETCTBEHHO Ha cT.cT. 1099-1101 TK P®D”,

Iloctanosnenne Ilnenyma BepxosHoro Cyvma P® ot 24.02.2005 1. Ne 3 «O

cy/1IcOHOM MPAKTHKE MO JiedaM O 3allMTe YSCTH W JIOCTOMHCTBA I'PaXKJIaH, a TAKKE

NIEJIOBOM pENmyTalny TPAXKIAH W IOPUIMYECKUX JIUID'°, ONPENENIOT pa3Mep

KOMIIEHCAllUM ~ HEMaTepUaJIbHOTO BpeJa HAa OCHOBAaHUUM Pa3yMHOCTH U
CIIPaBEIJIMBOCTU B 3aBHCUMOCTH OT KOHKPETHBIX OOCTOSITENLCTB Jena. Tem He
MEHEE, CYIIECTBYIOT ONpPEACIICHHbIE OCOOCHHOCTH MPUMEHEHUSI KOMIICHCAIUU
HEMaTepUaJIbHOTO Bpeja B CyAaxX OOIIeH IOpUCIUKIIUN U apOUTPAKHBIX CyaX.
Komnencayus epeoa 0en06oii penymauyuu WpPUOUUECKUX JAUY NpU
paccmompenuu 0ell 0 3auiume 0ea080l penymayuu 10pUOUYecKux auy cyoamu

00wl pucouKyuuI.

" T'paxnanckuil koxeke Poccuiickoit ®enepanuu (dacth Bropas) ot 26.01.1996 N 14-®3 (pen. ot 30.11.2011) //
Poccuiickas rasera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.

6O cyne6HOl MPaKTHKE TI0 JENIaM O 3ALIUTE YECTU U JOCTOUHCTBA TPAXK/IAH, 8 TAKIKE JEN0BOM PeryTalliu MPakKIaH
u ropunumaeckux i [Tocranosnenne [Ineryma Bepxosaoro Cyna PO ot 24.02.2005 N 3 // Poccntiickas razera, N
50, 15.03.2005.
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BBuny TOro, 4to pacupocTpaHeHHE HECOOTBETCTBYIOIIMX AEHCTBUTEIBHOCTH
CBEJICHUH, MOPOYAIIMX JIETOBYIO PEMyTalMi0 HOPUIAYECKOro Jinia, B chepe He
CBSA3aHHOW C MPEAIPUHUMATENBCKOW M HWHOW 3KOHOMHUYECKOW IEATEIBbHOCTHIO,
MIPOUCXOUT 3HAYUTEIHHO PEXe, HEXKENH B chepe MpeTPUHIMATEIIHCKON U HHOU
DKOHOMMYECKON [JIEATEIbBHOCTH, 4Yallle BCETO MPH OCYIIECTBICHUU CBOEH
HEMOCPEJACTBEHHON JIEATEIBHOCTH TOCYJapCTBEHHBIMU W MYHUIUINAIbHBIMU
opraHamMu, HEKOMMEPUYECKHUMHU OpTaHU3alUsIMU, TPeOOBAaHUS O 3alIUTE JIEJIOBOM
penyTanuy IMyTeM KOMIIEHCAIlMM KakKoro-mmbo Bpeaa JAeJIOBOM permyTauuu
3asIBJISIFOTCSL KPAaHE PENKO.

B OGonpmuHCTBE Clly4aeB HCTIBI IO JieJlaM, PacCMaTpUBAEMbIM CyJaMu
oOlieid  HOPUCAUKINM, 3aABJSIIOT  TOJIBKO  TpeOOBaHUS,  CBSI3aHHBIE  C
ONPOBEPKEHUEM HECOOTBETCTBYIOIIMX JACHCTBUTEIBHOCTH IMOPOYAIIUX JEJIOBYIO
PEIyTaIMIO IOPUIMYECKOrO JIMIA CBEJICHUI ', a JONOIHUTEIBHBIE TPEOOBAHUA O
KOMIIEHCAllUM BpeJa IMPUYMHEHHOTO JEJI0BOM pENyTalu{ KOPUAUYECKOrO JIHULA
3asBJISIOTCSA B (POpME KOMIIEHCALMK MOPAIBbHOIO Bpeaa’™.

Opnako B ciiy4ae 3asBieHHs] TPeOOBaHUS O KOMIIEHCAIIMM MOPAJIbHOTO Bpeaa
CyIpl OOLIEH IOPUCAUKIUU MPUCYKIAIOT 3asSBICHHYIO KOMIIEHCAIMIO B JIIOOOM
cllyyae TpU JOKa3blBaHMM (akTa pacHpOCTPAHEHHS B OTHOIICHUH HCTIIA
HECOOTBETCTBYIOIIUX JACHCTBUTEIBHOCTH NMOPOYALIUX €0 JEJIOBYIO PEIIyTalHI0
cBefieHnii”. MHBIX 0COGEHHOCTEH PAaCCMOTPEHUsS CyAaMH OOLIEH HOPHUCAUKINU

YKaSaHHOﬁ KaTeropruu ACJI MPAKTHUYCCKH HET.

7 Cwm.: Kaccauuonnoe onpenenenue Ilepmckoro xpaesoro cyza ot 17.08.2011 r. mo gemy Ne 33-8320 / CIIC
Koncynerantlliroc; Kaccarronsoe onpezaencuue ITepmckoro kpaesoro cymaa ot 19.10.2010 r. mo gemy Ne 33-9207 /
CIIC Koncynpsrantllitoc; Onpenenearne MocKoBCKoro ropojckoro cyaa ot 24.11.2010 r. mo geny N 33-33357 /
CIIC Koncynpsrantllmtoc; Omnpenenenrie MockoBckoro ropoackoro cyzna ot 08.07.2010 r. mo gemy Ne 33-20310 /
CIIC Koncynprantllmoc.

™ Cwm.: Onpenenenue Jlenunrpajckoro obmactHoro cyna or 11.08.2010 r. mo gemy Ne 33-3873/2009 / CIIC
Koncynpranrtllintoc; Onpenenenne MockoBckoro ropoackoro cyaa ot 06.07.2010 r. mo memry Ne 33-20252 / CIIC
Koncynerantllnroc; Onpenenenre MockoBckoro ropojackoro cyna ot 30.09.2010 r. mo gemy Ne 33-30234 / CIIC
Koncynerantllnroc; Onpenenenne MockoBckoro ropojckoro cyaa ot 30.06.2011 r. mo memny Ne 33-261 / CIIC
Koncynprantllntoc.

7 Cwm.: Onpenenenne Jlenunrpaackoro obmactHoro cyma ot 11.08.2010 N 33-3873/2009 / CIIC
Koncynprantllnroc; Ompenenenne BepxoBHoro cyma PecmyOmmkn Kapenmmst ot 01.11.2011 mo memy N 33-
3238/2011 / CIIC KoncynsranTlLmtoc.



Komnencayusa epeoa 0enoeoit penymauyuu wOpuoudecKux Jauy npu
paccmompenuu 0eil 0 3awjume 0€1060U penymauyuu WOpUOUYecKuUx Jauy
apoumpaxs@cHvimu cyoamu.

BBuay toro, 4to pacupocTpaHeHHEe HECOOTBETCTBYIOIIMX JEHCTBUTEIHLHOCTH
CBEJICHUM TMOpoYalIuX JEJIOBYH0 pelyTalui0 HOPUANYECKOTO Jinia B cdepe,
CBS3aHHOW C MPEAIPUHAMATENBCKOW M HWHOW IKOHOMHUYECKOW JEATEIBbHOCTHIO,
NPOMCXOIUT 3HAUYMUTENBbHO 4Yallle, HeXeau B cdepe, He CBSI3aHHOW C
IpEeANPUHUMATEIILCKON U MHOM SKOHOMHMYECKOHW JIeATEeIbHOCTHIO, B OTJIMYHE OT
MCTIIOB TIO JIeJiaM O 3allluTe JEJIOBOM permyTaluu B CyJax OOIIeH FOPUCIUKIINH,
UCTIIBI TIO JIeJIaM O 3alllUTe JEJOBOM pemyTalud B apOUTPaXHBIX CyJaX MOMHMO
TpeOoBaHUsI 00 OMNPOBEPKEHUM PACHPOCTPAHEHHBIX CBEICHHUIN MOpOYalInX
JICJIOBYIO PEMyTalldi0 TMPAKTUYECKH IMOBCEMECTHO 3asBISIOT TpeOOBaHUS O
KOMIIEHCAIIUM Bpejia MPUYUHEHHOT0 JeioBoi penyTtaruu. [Ipu 3ToM B oTiim4ue ot
Cy/Z0B OOIllel IOPUCTUKIINY, MMPAKTUKA apOUTPaKHBIX CYJO0B Ha MEPBOHAYAIBLHOM
ATame 3alluThl JIEOBOM penmyTaluu IyTeM KOMIICHCAIlMU Bpela JeJ0BOM
peryTaluyd He OTJIUYAETCs €IMHO00pa3ueM.

Tak, mo memy Ne A43-5790/2005-4-127, paccmorpennomy DAC Bomro-
BATCKOTO OKpyTa, uCKoBble TpeboBaHus B pazmepe 10 000 000 pyOneit B kauecTBe
KOMIIEHCAIIUK 32 PACIPOCTPAHEHUE CBEACHUM, YMAJSIOMINX JIETOBYIO PEIyTalUIO
IOPUIUYECKOTO JIUIA, yJAOBIETBOPECHBI PEIICHUEM apOUTPaXHOTO CyJa MEpPBOM
WHCTAHIMH, YCTOSIBIITUM B amleJUIAIIMOHHON M KaCCAIIMOHHOW MHCTAHIIUK B pa3Mepe
100 000 pyOneit. Cyasl ccbliaauch B 0OOCHOBaHHE pa3Mepa KOMIICHCAIlUU Ha
CMeneHb GUHbI HApywiumensa W UHble 3ACTAyHcUearouwjue GHUMAHUSA
oocmoamenvcmea®. [logoOHas NO3MIMS YCMATPUBAETCS U B PELIEHHH 110 ey Ne
A43-30208/2008, tme wuckoBbie TpeboBaHHMs O B3bickaHuu 785 700 pyOnei
KOMIICHCAllMi MOPAJIbHOIO Bpeaa M YIYIIEHHOM BbIrobl B pazMepe ¢ B. u U. - no
1 700 000 pyOGneit, ¢ III. - 20 000 pyOneit - yAOBIETBOPEHBI pPEIICHUEM
apOUTpaXHOTO CyJla MEepBOM MHCTaHIMK dacTudyHo: ¢ B. m U. B3pickano mo 300

000 pyOnelt koMIeHCcalMy Bpeia, IPUIYMHEHHOTO J1eJI0BOM penyTtaruu. [Ipu aTom

8 Cm.: Tlocranoenenne DAC Bomro-Bsrckoro okpyra or 08.12.2005 N A43-5790/2005-4-127 / CIIC
KoncynprantlLntoc.



CyZpl 00OCHOBANIM pa3Mep CReUUPuKoil OeamenbHOCmu UcCmuyd, CUCHEMHBIM
Xapaxkmepom u nanpasieHnocmoio ungopmauuu®’,

Taxke B mnpaktuke ©OAC BoOCTOYHO-CHOMPCKOTO OKpyra HMHTEpPEC
npeacrasiset aeno Ne A10-4413/06-D02-2008/07, rae apOutpaxHbIiA CyJ] IEPBOIMA
MHCTAaHIMU U3 3asBJICHHBIX HCKOBBIX TpeOoBaHuii B pazmepe 500 000 pybneit B
KauecTBE KOMIIEHCAluu MopaiabHoro Bpena B3bickas 200 000 pyo6seii. Pemenue
cyna ObUIO OTMEHEHO apOUTPaKHBIM CYJOM ameJISMOHHOM WHCTaHIMH, HO
octaBjeHo B cuwie B pazmepe 200 000 pyOieli koMIeHcallud MOPAJIbHOTO Bpejia
apOUTPAKHBIM CyJI0M KaccalMOHHON uHcTaHuuu™. ITo apyromy memy Ne A33-
8573/07-002-5552/08 B ymOBIETBOPEHUU HMCKOBBIX TpeOoBaHuii B pazmepe 500
000 pyOuieii B kauecTBE KOMIIEHCAIIUM HEMATEPUATILHOTO (PEIyTallMOHHOT0) Bpeaa
apOUTpaXHBIM CYJIOM IEPBOM WHCTAHIIMN OBLIO OTKa3aHO, OJJHAKO apOUTPAKHBIMHU
cy1aMu arneJuIIMUOHHON u KacCallMOHHON WHCTAaHIIUU TpeOOBaHUs
ynoBieTBopeHsl B pazmepe 300 000 py6neit. Ilpu onpenenenun pazMepa Bpena
apOUTpakHbIe CYyJbl BCEX WHCTAHIIMU OOOCHOBBIBAJIU DPEIICHUS mMpedosanuamu
pasymnocmu u cnpagednusocmu® .

B ®AC 3anagHo-Cubupckoro okpyra CylmiecTBYeT aHAJIOTHYHAs MPAKTHKA.
[To nemam Ne ©04-3210/2006(23105-A70-12) u Ne ®04-247/2007(279-A70-28)
pelIeHUsMU  apOUTPAXKHBIX CYJOB TMEPBOM HMHCTAHIMU, YCTOSIBIIMMHU B
aneJUTAIIMOHHON W KacCCAIlMOHHOW WHCTAHIMAX, MCKOBBIE TPEOOBaHUS B pa3Mmepe
cootBeTcTBeHHO 1 000 pyOiieii B kauecTBE BO3MEIICHHUSI HEMATEpUAJILHOTO yiliepoa
u 200 000 pyOneii B kadecTBE KOMIIEHCAI[MM HEMATEpUaJIbHOTO Bpena ObuIH
YIOBIETBOPEHHI B mojHoM o0beme™. TTo nemy Ne ©04-5237/2009(18751-A70-21)
3asBJICHHbIE HCKOBbIE TpeOoBaHus B pasmepe S00 000 pyOneii B kadecTBe

KOMITCHCAIIMA MOPAJILHOTO Bpeaa apOUTpakHBIM CyJ0M TEPBOM MHCTAHIIUU ObLTH

8 Cwm.: TlocranoBnenme ®AC Bonro-Bsrckoro okpyra or 03.03.2010 mo memy N A43-30208/2008 / CIIC
Koncynpsrantllntoc.

8 Cm.: Hocranosnenne ®AC Bocrouno-Cubupckoro okpyra ot 23.04.2007 N A10-4413/06-002-2008/07, A10-
4413/06-002-2072/07 o neny N A10-4413/06 / CIIC KoucynbrautlLtoc.

8 Cm.: Hocranosnerne PAC Bocrouno-Cubupckoro okpyra ot 24.12.2008 N A33-8573/07-002-5552/08, A33-
8573/07-002-6080/08 mo memy N A33-8573/07 / CIIC Koncynbrautllatoc.

8 Cm.: TTocranosnenne PAC 3anmamao-Cubupckoro okpyra ot 22.06.2006 N ®04-3210/2006(23105-A70-12) no

nmery N A70-8735/24-2005 / CIIC Koncymsrantllmoc; Ilocranosnerne ®AC 3amagHo-CHOMPCKOTO OKpyra OT
25.12.2007 N ©04-247/2007(279-A70-28) o gemy N A70-9006/32-2005 / CIIC Koncynsrantllntoc.



ynoBieTBopeHbl B paszmepe 100 000 pyOnei, yMeHBIIEHBI MOCTAaHOBICHUEM
apOUTPaXHOTO aNeJUISIMOHHOTO Cy/a, YCTOSIBIIEM B KacCCAllMOHHOW MHCTAHIIMH
no 20 000 pyOneil. YMeHbIIEHHE pa3Mepa KOMIICHCAIIMM MOPAJIbHOTO Bpesa
O0OOCHOBBIBAJIOCH XAPAKMEPOM U COOEPIHCAHUEM RNYOIUKAUUU U CHMeEneHu
PACRPOCMPAREHUA HEOOCMOBEPHBIX C6eOeHUI” .

HaunbGonpmuii uatepec npencrapiser npaktuka @AC MoCKOBCKOro okpyra
[0 CIIOpaM, CBSI3aHHBIM C KOMIIEHCAllMel HeEMaTepuaabHOro Bpeaa. Tak, mo nemy
No KTI'-A40/1052-05 (mo ucky OAO «Anbda-bank» k 3A0 «KommepcaHTs.
N3narensckuii 10M»), BRI3BABIIIEMY HAUOOJBIITNI UHTEPEC B HAYUHON JTUTEPATYPE
U CpeJCTBax maccoil nHpopmaiuu, uCKoBbie TpeboBanus B pazmepe 300 000 000
pyOsieii B KayecTBE KOMIIEHCAlIMM HEMAaTEepUAIbHOTO Bpela pelIeHUuEM
apOUTpaXHOTO CyJa TIEPBOM WHCTAHIIMH, YCTOSBIIEM B AameJUISIIUOHHON
WHCTaHIMU, ObUIM YJOBJIETBOPEHHI B TOJHOM 0OBbeme. OJHAKO KaccallOHHAas
WHCTAHIUSl pEUIEHWEe U TOCTAHOBJICHUE AapOUTPAXKHBIX CYJOB TIEPBOM U
aneJyIALMOHHONM MHCTAaHLMP M3MEHWIA W B3bICKaJa B mosib3dy uctia 30 000 000
pyosieit. B oGocHoBaHME pa3Mepa CyJl KacCallMOHHOM HWHCTAHIIMM YyKa3aj, 4TO
Cy/laMH NpPaBWIBHO YCTAHOBJIIEHO 3HaueHue, KOMmMopoe umeem Oni UCHMUAQ
OnyonuKoeanue CceeO0eHUll 6 Ccpeocmeax MaccoBoil uHgpopmayuu, peaxyus
6KNA0YUKOE NOC/ie npoumeHusn 2aszemoul, nevyamarouienca ¢ 18 zopooax PQ,
ciedcmeuem KOmopoi cmaji OmmoK 6K1a00e donee yem Ha 6 mapo. pyo., umo
npeocmaenaem MamepuaibHoe GblpalceHue ympamovl 008€pus coO CHOpPOHbLL
KIUeHmo8 0aHKa, OJHAKO HE MPUMEHEHbl Pa3yMHbIE U CIIPABEUIMBBIE MPEIEIIbI
HeMaTepUaIbLHOro Bpena™.

Xots mo HeckonbkuM jenam DGAC MOCKOBCKOIO OKpyra TakXke Kak H
apOuTpakHbIe CYJIbl APYTHMX OKPYTOB BBIHEC PEIICHHUS ¢ 0OOOCHOBAaHHEM pazMepa
KOMITIEHCAIIUU TOJIBKO TPEOOBAHUSIMU Pa3yMHOCTH U CIIPABEIJTUBOCTH.

Tak, mo neny Ne KI'-A40/3899-06-11 uckoBwie TpeboBanusi B pazmepe 500

000 py6sieil B kauecTBE KOMIIEHCAIIUM MOPAJIBHOTO BpeJia, UCXOJI U3 PA3yMHOCTH

& Cwm.: Tocranopnenne ®AC 3amamuo-Cubupckoro okpyra or 01.09.2009 N d04-5237/2009(18751-A70-21),
®04-5237/2009(18752-A70-21) o mery N A70-6868/2008 / CIIC Koncymnprantllnroc.
8 Cm.: TTocranopnenne ®AC Mockosckoro okpyra ot 30.03.2005 N KI'-A40/1052-05 / CTIC KoncynsranTlImoc.



U CIpaBEUIMBOCTH, OBUIM yIOBIETBOPEHBI B yacTh: B pasmepe 100 000 pyGneir®’.
[To memy Ne A40-19163/07-93-216 B ymoBIETBOPEHHH HCKOBBIX TPeOOBaHHWIl B
pazmepe 500 000 pyOneli B kauecTBe BO3MEIICHUS Bpeaa, IPUUMHEHHOTO J1€JI0BOM
penyTanuu, apoOUTPa)KHBIM CYyJIOM TIEPBOM MHCTAHIIMK OBUIO OTKA3aHO 10 MOTHBAM
TOro, 4YTO HE HMMEETCS] B COBOKYMHOCTH TPEX YCIOBHM, HEOOXOAUMBIX ISt
npuMmeHenus: cratbu 152 I'K PO, B CBS3M ¢ 4YeM OTCYTCTBYIOT IIPABOBBIC
OCHOBAHMS JUIsl yIOBJIETBOPEHHS UCKOBBIX TpeboBaHuil. OHAKO MOCTAHOBJICHUEM
apOUTPaXKHOTO CyJia aneJUIIIMOHHOW HMHCTAHIMW, YCTOSIBIIEM B KacCAIllMOHHOM
WHCTAHIIMHU, PEIIeHUe apOUTPaKHOTO CyJ/ia MEePBOM MHCTAHIIUU OBIJIO OTMEHEHO U
B3bickano 50 000 pyOueil B Bo3MelleHUe penyTanuorHoro spena®. Kpome Toro,
mo gemy No A40-4938/08-5-53 uckoBbie TpeboBanusi B pazmepe 60 000 000
pyOJsieii B KayecTBE KOMIIEHCAllMM HEMaTEepUaIbHOIO Bpela pelIeHUuEM
apoutpaxkHoro cyja Obutu yaoBieTBopeHbl B pasmepe 100 000 py6neit. OnHako
MMOCTAHOBJICHUEM  apOUTPAXKHOTO  AMEJUISIIUOHHOIO  CyJla, YCTOSIBIIUM B
KacCallMOHHON HHCTAHIIMK, pEHIeHHEe apOUTPaKHOTO CyJaa MEepBOM HMHCTAHIIMH
OBLJI0O OTMEHEHO W TMPUHATO HOBOE pelIeHHe, KOTOPhIM ObLIO B3BICKAHBI B
COOTBETCTBHHM C TpeOOBaHUAMH pa3yMHOCTH u crpaBemnuBoctd mo 100 000
py6uei - ¢ KaXkI0ro U3 IBYX OTBETYUKOB® .

[ToMuMO TPUBEIECHHBIX MPUMEPOB KOMIEHCAIUM HEMATepUAIbHO Bpeaa
BCJIEJICTBUE MPUYUHEHHUS BpeJa JEJI0BOM penyTaluuu IOPUANYECKUX JIUL, UMEHHO
MpakTUKa  apOUTPaXKHBIX  CYJOB  pacliMpuiia  TOHSATHE  KOMIICHCAIlUU
HEMAaTEepUAIbHOTO BpEJa, GKAIOYUE 6 Hee NOMUMO 3auiumsl JTUYHBIX
HEUMYWeCMBEHHbIX  NPA6  IOPUOUYECKO20  JUUA  3AUWiUmy  UHbBIX
HeumyuiecmeeHHvIX npae. B 4acTHOCTH, B COOTBETCTBUU C Mo3uliven Briciiero
Apoutpaxknoro Cyna P®, ycranoBineHHoi B moctanoBieHuu oT 23.11.2010 Ne

6763/10%°, a Taxke mOATBEPKAEHHOM B onpenenenusx ot 25.02.2011 r. Ne BAC-

¥ Cwm.: Tlocranosnenme ®AC MockoBckoro okpyra or 16.05.2006 N KI'-A40/3899-06-IT no meny N A40-
44105/04-26-224 / CIIC KoncynsrantlIroc.

8 Cwm.: TTocranosnenne ®AC MockoBckoro okpyra ot 01.11.2007 N KI'-A40/11290-07 o ey N A40-19163/07-
93-216 / CIIC Koncynprantlmoc.

8 Cm.: ITocranosnenne ®AC Mockosckoro okpyra ot 19.01.2009 N KI'-A40/12391-08 no neny N A40-4938/08-5-
53 / CIIC Koncynpsrantlliroc.

% Cwm.: Onpenenennme Bricmero Ap6urpaxksoro Cyma P® or 23.11.2010 r. mo meny Ne 6763/10 //
www.perm.arbitr.ru. [Iposepeno: 01.06.2012 r.



991/11°', or 01.12.2011 r. Ne BAC-7487/08% cyn ykasana, 4YTO OOHMM W3
OCHOBOIOJIAralIINX MPUHLHUIIOB I[paBa, 3akperyieHHbIM B  KoHcTUTynHH
Poccuiickoit ~ ®enepauuu, SABIASETCS  CBOOOJHOE  HMCIOJIB30BAHME  CBOUX
CHOCOOHOCTEM W WMyUIecTBa Ui NPEIIPUHUMATENbCKOW JAESITEIbHOCTH H
HEMPUKOCHOBEHHOCTh 4acTHOM coOctBeHHocTu (ctatbu 34, 35 Koncturynuum
Poccuiickoit ®enepauun). [lo cmeicny wactu 3 crarbu 55 KoHcTUTyumu
Poccuiickoit @enepanuu 11000€ BMENIATEIHCTBO TOCYIaPCTBA B OCYIIECTBICHHE
ATUX MPaB MOXKET UMETh MECTO TOJIBKO Ha OCHOBE (heJIepaIbHOTO 3aKOHA U TOJIBKO
U1 JNOCTYIKEHUS YKa3aHHBIX B Ha3BaHHOW crTartbe 1ener. [Ipoun3BosibHOE
BMEIIATEIHCTBO KOTO-TMOO B YAaCTHBIC JeNia He Jomyckaercs (myHKT 1 cratbu 1
I'paxxnanckoro kojnekca). CiaegoBaTelabHO, €CJIM OpPraH rOCYJAapCTBEHHON BIACTU
JOMYCTHJI ~ HE3aKOHHOe  Oe3lelicTBUE  MPU  OCYIIECTBICHUH  JIMIIOM
MPEANPUHUMATEIIBCKON JIEATEIIBHOCTH, TAKOE JIMIO JAOJKHO HUMETh BO3MOXKHOCTh
IIOJIyYNTh CIPABEJIMBYIO JICHE)KHYI0 KOMIICHCAIIMIO IPUYMHEHHOIO €My
HEMaTepHAIIbHOTO Bpefa. B gaHHOM ciiydae MMeENo MecTo rpy0oe HapylleHHe
oxpansembix Konctutynuein Poccuiickoii @enepanuu npaB MCTLHA CO CTOPOHBI
JOJHKHOCTHBIX JIMI[ TOCYJITApCTBEHHOTO OpraHa (He3aKOHHbIE JeHCTBUs CyAeOHOTOo
OPUCTABA-UCHOJNHUTENA  —  JIEMOHTaX  MMYIIECTBA  WHJMBUAYAJIBHOTO
MIPEAIPUHUMATEIS HE C 3€MENBHOTO y4acTKa, YKA3aHHOTO B PEIIEHUU CYJa, a C
COCEJIHUX 3€MEJIbHBIX YYacCTKOB), U OTKa3 B MPUCYKJIEHUU TAaKOW KOMIICHCALIUH
o3HavaJsl Obl OTKa3 B IPABOCYIUU.

OtcyTrcTBHE e€IMHOOOpa3usi B NPAKTUKE apOUTPAKHBIX CYAOB CTaJlo
OCHOBAHHUEM [IJI1 BO3HUKHOBEHHUS MHOTOYHCIIEHHBIX CIIOPOB B HAyYHOU ITOKTPHUHE
OTHOCHUTEJIBHO KOMIIEHCAlMM HEMATEPUAIIBHOTO Bpena. MOXHO IPUBECTH
HEKOTOpPbIE MO3WLUN YYEHBIX, MOATBEPKAAIOIIME MHOrooOpazue MHEHHUU I10
MOCTaBJIEHHBIM BOIIPOCAM.

Opnu wuccnenoBarenu MpoOJEeMbl MOJAraroT, YTO HEMaTepUATbHBIA Bpen

HCBO3MOXHO  J0Ka3aThb, BCJICACTBHUE JTOIoO HCMATCPHUAJIbHOI'O Bpcda |y

! Cm.: Ompepenenre Beiciero Ap6urpaxnoro Cyma PD or 25.02.2011 r. mo gemy Ne BAC-991/11 //
www.perm.arbitr.ru. [Iposepeno: 01.06.2012 .
%2 Cm.: Ompenenenme Bricmero Apourpaxnoro Cyma P® or 01.12.2011 r. mo mexy Ne BAC-7487/08 //
www.perm.arbitr.ru. [Iposepeno: 01.06.2012 r.



FOPUJIMYECKOTO JIMIla BO3HUKHYTH He MoxeT. Tak, KosznoBa H. momaraer, 4rto
aro0bIe paccyKJIeHus 0 BO3MOXHOCTH IPUYHHEHHUS KaKUX-TO
«HEMMYILIECTBEHHBIX» («HEMaTepUaAIbHBIX», «PEIyTAMOHHBIX») YOBITKOB (Bpea)
10 OTHOIIECHHIO K IOPUIUYECKOMY JIUIy SBJISIFOTCS JIMIIB CIOBECHBIMH HU3BICKAMHU.
B neiicTBUTENBHOCTH peYb MOXKET WUJATH O BO3MEIIEHUU IOPUIUYECKOMY JIHILY
TOJIKO HMMYIIECTBEHHBIX YOBITKOB (Bpea), B TOM YHCIE MPUUYUHEHHBIX
BCJIEJICTBUE  PACHOpPOCTPAHEHUS B  CPEACTBAX  MaccoBOW  HMH(pOpMaIUH
HEIOCTOBEPHBIX CBEIAEHMM, IIOPOYALINX €0 AEIOBYIO PEMYTAIUI0 .

B cutyanmsx, korja HacTyIUIEHHE MMYIECTBEHHBIX YOBITKOB OMOCPEdYyeTCs
yepe3 «HeMaTepHualibHble YOBITKH», pa3Mep MEPBbIX U HUX MPUUYUHHYIO CBS3b C
HEIIPaBOMEPHBIM JEHCTBUEM BO MHOTHX CIy4YasX HOPAKTUYECKH HEBO3MOMKHO
JI0Ka3aTh, B CBSI3M C YEM HAJIIMYUE BO BHYTPEHHEM IIpaBe rocyJapcTBa HOPMBI O
MOJIHOM BO3MEIIEHUH YOBITKOB B JCHCTBUTEIBHOCTH HE BCErja CIOCOOHO
o0ecreyuTh MpaBo MOTEPIEBLIEr0 HA MOJyYEeHHUE Takoro Bo3MmeuieHus. [loatomy,
Ha cllydaii, KOTJa J0Ka3blBaHUE TOYHOTO pa3Mepa YOBITKOB 3aTpyIHUTENbHO WIH
NPAKTUYECKH HEBO3MOXHO, B 3aKOHOJATEIbCTBE WHOTJA YCTAaHABIIMBACTCS
OpaBWJIO O B3bICKAHMM KOMIIEHCAlMM KaK ajbTepHATHUBBI TpeOOBaHUS O
BO3MEIICHUH YOBITKOB. B 3TOM cimydae 11 B3bICKaHMsSI  KOMIIEHCALUH
MOTEPIIEBIIEMY JOCTaTOYHO JI0KA3aTh JIUIIL caM (akT COBEPIIEHUS B OTHOUIEHUH
HEro HEeMpaBOMEPHOTO JEWUCTBHUSA, YTO CYUIECTBEHHO OOJIETYAET €ro MOJIOKEHHE.
JlJisi KOMIeHcallMl HEKOEro «HEeMAaTepuajbHOTO BPEAa» KaK CaMOCTOSTEIbHOTO
BUJIa KOMIIEHCAIIMM HE OCTAE€TCsl HUKAKOTO BOCCTAHOBUTEIBHOIO Ha3HaueHusd. OHa
HEU30€KHO OKas3bplBaeTCsd JMOO KOMIIEHCalued MOpajibHOro Bpeaa, Jau0o
BO3MEILEHUEM HMMYILECTBEHHBIX YOBITKOB B BUJIE PACXOJ0B, HEOOXOAUMBIX IS
BOCCTAHOBJICHHMSI YMaJ€HHOIO HEHWMYIIECTBEHHOro Onara, JuOO BBITOJbI,
YIYILIEHHOM B CBS3U C yMaJIleHUEM Takoro Omara’™.

Hpyrue wuccienoBaTeny OpoOJeMbl MUIITYT, YTO HEMaTEepHAIbHBIA Bpes

HCBO3MOXKHO AO0Ka3aTb, BCJICACTBHC JOTOIO H606XOI[I/IMO Ha 3aKOHOAATCIbHOM

% Kosnosa H. TlpoGnema KOMIIEHCALIMM «HEMATEPUATbHOTO» BpENa, MPUUMHEHHOTO IOPHAMYECKOMY JHILy //
Kopnopatushsiii ropuct, 2006, Ne 2 / CIIC Koncynbrantlitoc.
* Opoeneeckuti A.M. O HOBEIX CyaeOHBIX TNOAXOAAaX K 3aIIMTE HEMMYIIECTBeHHbIX Onar. // CIIC

KoncynprantlLntoc.



YPOBHE YCTAHOBHUTH OIPEACICHHBIE CyMMbl KoMIeHcauuu. [[BetkoB M.B. numrer,
YTO TIOCKOJIbKY pa3Mep HeMaTepuaJibHOrO BpeJa B TMPUHIMIE JOKa3aTh
HEBO3MOXKHO, OH JOJDKEH BO3MEIIATHCS TYTeM TMPUCYXKICHUS JCHEKHOMN
KOMITCHCAIINH, Pa3Mep KOTOPOH OMPENeNsieTCs] CyIbeld CaMOCTOSITEIbHO C y4eTOM
KOHKPETHBIX HEOJIArOMPUATHBIX ITOCJICACTBHA  YIIEMJICHUS TPHHAIISKAIIHX
UCTIly HEMaTepuajdbHBIX OJlar, a TakKkKe CTeNeHW WX TDHKECTH |
IPOJOIIKUTENLHOCTH .,

Yacte wuccnenoBarelield TakkKe MOJMJICPKHBACT TOYKY 3PEHHS O TOM, YTO
KOMITCHCAIIMSI HEMATEPUAIbHOTO BpEIa MOXKET B3BICKUBATHCS B 3aBHCHUMOCTH OT
NPUMEHEHUSI TaKOro Croco0a 3aluThl JEJOBOM pEeIyTaliu Kak OMpPOBEP)KEHHE
CBEJICHUH, TOpOYAIMX PEMyTalWi0 JHIa B pa3Mepe, MOATBEPKICHHOM
OOBEKTHBHBIMH JIOKa3aTelbcTBaMu. B wactHocth, KazammeB A. mnwmmer, 49To
HEMaTepHaTbHBIA (PENyTAIIMOHHBIN) BpPEa, XOTS U UMEET COACp)KaHHUEe, OTIIMYHOE
OT COJIEpKaHWS MOpPAJIBHOTO Bpeda (POCCHHUCKMMH  CyJaMH  TPU3HAHA
BO3MOXHOCTh NMPUYMHEHHUSI O0OMX 3THX BHUJOB Bpeaa), HO BHE TaKOro crocoba
3alIATHI  JICJIOBOM peIyTallii, KaKk OIPOBEPIKEHHUE CBEACHHWM, IOpOYAIINX
pEnyTaIHIo JINIA, B3bICKUBATHCS HE MOXKET. Pelienne mo nCKkoBOMy TpeOOBaHUIO O
KOMITIEHCAllUd HEMATEPHAIbHOTO BpeAa 3aBUCUT OT (akToB 1o jaemy. [losTomy
HEJI0OCTaTOYHOCTh OMPOBEPKCHUA W HEOOXOUMOCTh B CBSI3U C 3TUM KOMIICHCAITUU
pPENyTaIMOHHOTO Bpe/ia JOJKHBI JIOKA3bIBATHCS MCTIIOM HE TOJBKO CCHUIKAMHU Ha
HOPMBI MpaBa, HO M (hakTamMu (0OCTOATEIHLCTBAMHU, CBUACTCIILCKUMH TTOKa3aHUSIMH
U T. 1.). PenmyranuoHHBIN Bpex BBIPAKACTCS B HETATUBHBIX MPOSBICHUSIX
OOIIECTBEHHON XapaKTePUCTUKHU IOPUIUYECKOTO JIMIA, KOTOPbIE U MOTYT OBIThH
000CHOBaHUEM COOTBETCTBYIOIIETO MCKA, TOKA3aTEILCTBOM YMAJICHUSI aBTOPUTETA
bupMBIl 1 HEOOXOIMMOCTH €r0 HeMaTepuaIbHOW KOMIIeHcanuu. Benp BHyTpH
¢upMbl  MOTyT OBITh HETaTUBHBIE SBJICHUS CyOBEKTHMBHOTO  XapakTepa
(6eciokoMCTBO yupeauTeneil 3a cynpb0y KOMIAHUU, 32 YPOBEHb JIOXOJHOCTU U T.

m.), moreps pPabOThl COTPYIHUKAMHU BCJICACTBHUE COKpPAIICHHS IITATOB WJIU

95 LJgemroe U.B. Uto ects Bo3memieHue Bpeaa? // DXK-IOpucr, 2008, N 25. C. 15.



OaHKpOTCTBa paboTOATEN U T.I1.), HO MAaJCHUE MPECTUXKA IOPUINIECKOro JHIIA -
5TO 00BEKTHBHAS €70 XapaKTEPUCTHKA CO CTOPOHBI 001IecTBa™,

Oron no3unuu npuaepxkuBaerca u CkioBckud K., KOTOpBIM IpOBOIWT
CpaBHUTEIBHBIA aHain3 cepsl IOKa3bIBaHUS NPUUYMHEHHS MOPAIBHOTO Bpeaa
¢u3nueckoMy JUIy M HeMaTepUallbHOTO Bpeaa Iopuaudeckomy muny. OH
MIPU3HAET IPABUIIBHBIM IOJIXO0JI, B COOTBETCTBUH C KOTOPBIM Il BOSHUKHOBEHUS Y
NOTEPHEBIIEro MpaBa Ha KOMIEHCALIMIO MOPAJIBbHOIO BpeAa JTOCTaTOYHO, YTOOBI
NEUCTBUS  NPABOHAPYILIWUTENS  CO3JAaBAIIM  PEAJIbHYI0  yIpo3y  YMaJICHUS
HemaTepuanbHoro Omara. Ilpum stom ecnu (akTOpbl MPUUMHEHUS MOPAIBHOTO
Bpela TpaKJaHUHY SIBISIFOTCS BCEra CYOBEKTUBHBIMM, OH pa3leisieT TOUYKY
3pEHHUs, YTO YMAJIEHUE JEIOBOM PEMyTalHH - 0OCTOATEIBCTBO OOBEKTUBHOE, OHO
IIOJUIE)KUT JOKA3bIBAHUIO, W IIPUBOJMMBIE HCTIIOM JOKAa3aTENbCTBA JOJIKHBI
KacaTbCsl UMEHHO «COBOKYIHOCTHM KAaueCTB M OLIEHOK», HOCUTb CaMHu IO cebe
OOBEKTUBHBIA XapaKTep U ObITh MPOBEPAEMBIMU PALIMOHATBHBIMU, JOCTOBEPHBIMU
cpeacrBaMu. Jlenosass penyTtanus BCerga IpOSIBIAECTCS BOBHE, U €€ YMAaJICHUE
BCET/Ia MOXKET OBITH OOHAPYKEHO .

Hpyrue ucciaenoBaTeiay MUIIYT, YTO KOMIIEHCALUs HEMAaTEpPUAIbHOIO Bpeaa
MOKET  B3BICKMBATbCSI B  pa3Mepe, IOATBEPXKIECHHOM  OOBEKTUBHBIMU
nokazareiabcTBamMu. B wactHocTu, IlagbikoBa 3. A. oTMedaeTr, 4YTO «HMHOM
HEMATECPUAIIBHBIN BpEI», NPUYUMHEHHBIM JIEJIOBOM penyTauud KOPUINYECKOTO
JUIA, BhIpaXkaeTcsl B MIyOOKHUX HAPYIICHHUSX OPTraHU3AallMOHHOMN NEATeNbHOCTH B
LIEJIOM, HApYyUIEHUM BAXKHEUIIMX IApPAMETPOB OPraHM3aLMOHHOTO KJIMMATa,
paspylUEHUH CTPATETMYECKOro IUIAHUPOBAHUS NPEANPUATHSA, BO3ZHUKHOBEHUU
IPEIATCTBUN B pa3sBUTUU. «VHOW HeMarepualabHbIA BpEH» HAXOAUTCA 3a
npenenaMu  yObITKOB, ITOHECEHHBIX IOPUAWYECKUM JIMLOM B  pe3yJibTaTe
pacHpoCTpaHEHUsl CBEICHUM, TOPOYaAlUX JCJIOBYIO pelnyTannio. B yactHoCTH, 3TN
YOBITKM MOTYT MpPOSIBUTHCA B yTPaTe€ IMOCTOSIHHOW KIMEHTYpPHI (a4 3TO, B CBOIO

oucpcipb, 6yz[eT ABJIATBCA YMAJICHHUCM HMYUICCTBA HOPHANYCCKOIO Jivna, T.C.

% Kasanuee A. KoMmneHcanus pernyTalMoHHOT0 Bpejia: Topr HeymecteH. // busnec-aasokar, 2006, N 22. C. 14.

7 Crnoscxuii K. O6 OTBETCTBEHHOCTH CPEICTB MAaccOBOH HH(pOpMAlMH 3a TpPUYAHEHHME Bpena AENOBOM
penyranuu // Xo3siicTBo u ipaBo, 2005, N 3. C. 17.



«pakTUyecku TOHECEHHBIMH YObITKamMu»). OTinuue YOBITKOB OT HMHOTO
HEMATEPUAJIBHOTO BpE/a, MPUYMHEHHOI'O IOPUINYECKOMY JIMIy B peE3yJIbTaTe
pacrpoCcTpaHEeHUs CBEJACHUM, MOpPOYAIUX JCJOBYIO PEMyTallii0, COCTOUT B TOM,
YTO TEPBBIE HOCIT «OOBEKTUBHBIN» XapaKTep, MOCKOJIbKY HMX JErde J0Ka3aTh
(akTHUECKH, a BTOPOH — «CyOBEKTHUBHBII» XapakTep, TaKk Kak B OOJIbIIEH CTENeHU
CBSA3aH C OCOOEHHOCTSIMM KOHKPETHOI'O IOPUAMYECKOrOo JIMIA B pe3yjbTaTe
COBEPLIEHHOrO B OTHOILEHUH HErO MPABOHAPYLICHHS .

Ha nam B3risij, coriacuThbCs MOXKHO JIMIIL ¢ HEKOTOPBIMH U3 yKa3aHHBIX
MTO3ULIHAM.

JIeCTBUTENBHO, HOBBIM CHOCOO  3alIUThl  SBISIETCS  OTIUYHBIM  OT
KOMIEHcauu MopayibHOro Bpea. C oIHON CTOPOHBI, OOBEKTOM KOMIIEHCAIIMU
ABJISIOTCS. (M3WYECKHUE ¢ HPABCTBCHHBIE CTPAJaHUs, OICHUTh KOTOPHIE B
JICHE)KHOM JSKBHUBAJICHTE HEBO3MOXKHO, C JPYro CTOPOHBI — 3TO yTpaTa
MOJIOKUTENIBHO XapaKTEPU3YIOUUX KAa4yeCTB, JUO0 MPUOOPETEHUE OTPULIATEIBHO
XapakTepU3yKOIIMX  KAauecTB, KOTOpPbIE B  HEKOTOPBIX  CIy4yasiX  HOCST
DKOHOMMYECKHUN XapakTep M HMX BO3MOXXHO OIEHUTh HAa OCHOBaHHUH
3aKOHOJIATEIHCTBA 00 OIIEHOYHOM JEeATEIhHOCTU. B JaHHOM ciydas pedb UIeT He
TOJIBKO O TOM MOKET WM HE MOXKET IOPUINYECKOE JIMLIO UCIBITHIBAThH
HPaBCTBEHHbIE U (UBMYECKHUE CTpajaHus, a O COOJIOJICHUH TMPUHIIUIIOB
Pa3yMHOCTM M  CIPAaBEMJIUBOCTH,  IOCKOJIBKY  MPHU3HAB  KOMIICHCAIIUIO
HEMATepUAIILHOTO Bpe/la aHAJIOTMYHOM KOMIIEHCAIIMM MOPAJIBHOTO Bpea, Mbl
MOCTaBUM B OJIMH PsiJi IPUYUHEHHE CTpaJaHuil (PU3NUYECKOMY JIMILY BCJIECIACTBUE
CMEPTH POJCTBEHHHKAa U YTpaTy NIpo(ecCHOHATBHBIX KA4YECTB HOPHUIUYECKUM
JIMIIOM BCJICJICTBHE HAPYIICHHS €r0 HEMMYIIIECTBEHHBIX TPAB.

[ToMuMO BBIBOZA O TOM, YTO KOMIICHCAIUsI HEMATEPUAILHOIO Bpea HUKOT/Aa
He Obula W He OyJeT COOTBETCTBYIONIEH KOMIIEHCAIIMM MOPAJIBLHOTO Bpea,
BO3HUKHOBEHHWE  KOMIICHCAllUM  HEMaTepHaJbHOTO  Bpeda M3  NPaKTUKHU
€BpPONENUCKUX TOCyJapcTB, a UMEHHO K3 npaktuku ECITY, mo3BosisieT HaM Takxke

caciarb BBIBOA O TOM, YTO 3TOT croco0 3alIWTbl HAIIPpaBJICH HAa BOCCTAHOBJICHUC

% laovikosa D.A. BozMelleHHe HEMAaTEpHATbHOTO Bpela MPUYMHEHHOTO FOPMAMYECKOMY Iy B pe3yjbTaTe
pacmpocTpaHeHHS CBEICHUH, MOPOYAIINX €To JeNoByIo penyranuio // Axokat, N 9, 2004. C. 26.



HapYIIEHHBIX HEMMYIIECTBEHHBIX MPAB M MPUMEHSAETCS B CIyyasx, KOrJa WHBIC
CIIOCOOBI 3alTUTHI, MPEyCMOTPEHHBIE POCCUNCKUM 3aKOHO/IaTEILCTBOM, HE MOTYT
BOCCTAaHOBUTH HAPYIIEHHOE HEMMYIIIECTBEHHOE TIPABO B IMOJTHOM OOBEME.

B cBsi3u ¢ yka3zaHHBIM BBIBOJIOM, HA HaIll B3IJISII, HEMaTEPUAIBHBIA BpeE]
MPUMEHUTEIBPHO K HAIleW IpaBOBOM CHCTEME HENb3s paccMaTpuBaTh Kak
HEKOTOpOe 0ECrOKOiCTBO PAaOOTHUKOB IOPUANYECKOTO JIMIIA, HEOTPECIEHHOCTD B
NPUHATUU PEIICHUs] PYKOBOJCTBA HOPUAMYECKOrO JIMIIA, MOCKOJBKY YKa3zaHHas
HEOTPE/ICIICHHOCTh SIBJIICTCS HACTOJIBKO a0CTPAKTHOM, YTO HEONpPEICICHHBIMU
CTaHOBSITCS CaMH TPEOOBAaHMSI WCTIIOB M MOTHBHUPOBKU CYJEOHBIX aKTOB. MBI
MOJIaTaeM, YMO HEeMAmepPuaibHblil 6ped NPOAGIAEHICA HENOCPeOCmEEeHHO 8
YMEHbUEHUU COBOKYNHOCMU NPOPECcCUOHANbHBIX KAYecme, NOA0NCUMETbHO
Xapakmepusylouwiux  1puouyeckoe  Jauyo, - NPUOOPemeHuu - Kauecme,
ompuyamenvHo XapaKmepusyouux 1wpuouieckoe auyo.

B cBo1O ouepenb Komnencauus HemamepuaibHO20 6peda Modcem Ovlmb
HPUMEHUMA MOTAbKO NPU HAPYUWEHUU HEeUMYUW|eCIMEEHHBIX NPA8 IPUOUYECKOZ0
JUUA 8 O8YX CAYUAAX: NPU HAPYUIEHUU TUYHBIX HeUMYU{eCIEEHHBIX NPAE U NpU
HapywieHuu UHbIX NPAs.

Hapyiienne nWYHOrO HEMMYIIECTBEHHOTO IpaBa HOPHAMYECKOrO JIMIA Ha
JICIIOBYIO PEMyTalfi0 — MPUYWHEHHUE Bpeaa JEOBOW peIyTaluu IOpUINIeCKOTO
JUIA BO3HUKACT B CICIYIONIUX CITydasX:

1)- coBepiieHre B OTHOIIEHUHN FOPUIUICCKOTO JIMIA MPECTYTUICHHUS,

2)- cOBepIICHHE B OTHONIICHWH IOPUIAMYECKOTO JHIAa aJMHUHUCTPATHBHOTO
IPaBOHAPYIICHHUS;

3)- ocyiiecTBIeHUE HETOOPOCOBECTHOM KOHKYPEHIINH;

4)- pacipocTpaHEeHHE HETOOPOCOBECTHOM PEKIIAMBI;

5)- pacnpocTpaHeHre WH(OOpPMAIMU COCTABJISIONIEH TalHY OPHUANYECKOrO
ULa;

6)- HE3aKOHHOE UCIOJIb30BAaHUE CPEJICTB WHIWBU Ty TH3AIUN IOPUINIECCKOTO

JINIIA;



7) - HapylICHHE HCKIIOYUTEIBHOIO MpaBa HOPUAUYECKOrO JHMIA HA CEKPET
IPOM3BOJICTBA (HOY-Xay).

Hapymienue uHbIX NpaB IOpUIAYECKOr0 JIUIA B CIy4YasX, MPeyCMOTPEHHBIX
cr.ct. 1069, 1070 TK P®”, u. 4 c1. 1 ®enepansuoro 3akoHa ot 30.04.2010 r. Ne
68-03 «O xoMIIEeHCAlMK 3a HapyLIEHUE MpaBa Ha CyIONPOU3BOJCTBO B Pa3yMHbIi
CPOK MJIY IIPaBa Ha UCIOIHEHHE CyIe0HOIO aKTa B pa3yMHbINA Cpok» ', BO3HUKAET
B CJIEYIOIIUX CIIyYasix:

1)- He3akoHHOe JelicTBue (Oe3/IeiCTBUE) TOCYJIAPCTBEHHBIX OPraHOB,
OpraHOB MECTHOTO CaMOYIIPABJICHHS JHUOO JOJDKHOCTHBIX JIMIl 3TUX OPraHoB, B
TOM 4YHCJIE B PE3yJIbTaTe H3JaHUs HE COOTBETCTBYIONIETO 3aKOHY WJIM HHOMY
IIpaBOBOMY AaKTy aKTa TOCYJapCTBEHHOIO OpraHa MWJIM OpraHa MECTHOTO
CaMOYTIPaBJICHUS;

2) - HE3aKOHHOE MpPUBJICYCHUE K aJMUHUCTPATUBHOW OTBETCTBEHHOCTH B
BUJIC a/IMUHUCTPATUBHOTO MPUOCTAHOBJICHUS JIEATEIbHOCTH;

3) - HapylleHHe TpaBa IOPUIUYECKOTO JHIA Ha CYJONPOU3BOICTBO B
pa3yMHBII CpPOK WJIU MpaBa HAa UCTIOJTHEHUE CYIEOHOTO aKTa B pa3yMHBIH CPOK.

Ilpu 3mom 6 uenax cooOaOOEHUA NOMUMO NPUHUUNA 60CCHIAHOGICHUA
NON0XMCeHUA, CYULeCE08a8UIEC0 00 HApPYWIeHUA npaed, NpuHuuna oOanawca
UHmMepeco8 CmMOpPOH, KOMNEHCAUUI0 HeMamepuanbHo20 epeoda ciedyem
NpUMEHAMb HAPAOY C GO3MeUleHuemM YObImKo8, npeodycmompes Ona Hee
onpedenennvie 2panuuvl. B uwacmmnocmu, pasmep ykazanuoiu Komnencayuu
00/1ICeH Oblmb 00KA3AH NOMEPNeGUIUM, d RPU OMCYMCMEUU 00KA3AMETbCME -
onpeoenen ucxo0a u3 Caedylnuiux yciosuil, eblpadoOmanHHblX 6 HACHMOAWUIL
MOMeHm CYOeOHOU NPAKMUKOW, 6 MOM Yucie NpaKmukou Apoumparxcnozo
cyoa Ilepmckozo kpaa (Ilpunosicenue Ne 2 Kk Hacmosawemy ouniomy), a
UMEHHO: CReyUpUKU OeamenabHOCmU NOmepnesuiezo KWPUOUYEeCcKo20 Tuua U
AUUA, NPUYUHUGUIE20 6De), NONBIMOK MUPHO20 YPeyIupo8aHus cnopda, 6

cayuae pacnpocmMpaHeHus Cc6e0eHUll 8 CPeOCmeax MAaccoeoll UHgopmauuu -

% T'paxnanckuii kogekc Poccuiickoit ®enepanun (4acth Bropas) ot 26.01.1996 N 14-®3 (pen. or 30.11.2011) //
Poccwuiickas razera, N 23, 06.02.1996, N 24, 07.02.1996, N 25, 08.02.1996, N 27, 10.02.1996.

1% O koMmeHcauuy 3a HapylleHHE NpaBa HA CyHONPOM3BOACTBO B PAa3yMHEIH CPOK MM NMPaBa HA HCIIOIHEHHE
cynebHoro akta B pa3yMHbIi cpok: Denepansaslit 3akoH oT 30.04.2010 N 68-D3 // Tam xe, N 94, 04.05.2010.



mupasxca cpeocmea Mmaccogoi uH@opmauyuu, 6 KOMOpPoOM OnyOJIUKOEAHDbI
ochapuegaembvle C6e0eHUA, XaApaKkmepa U HANPAGIeHHOCmU nyOIuKayuu,
mpebosanuii  pazymuocmu u cnpageonueocmu. Kpome mozo, cnedyem
YCMAHOGUMb  2PAHUUDBI  AHAIO2UYHBIE  YICe U3BECHIHOU  2PAHCOAHCKOMY
3AKOHO0AMENbCMEY KOMNEHCAUUU RPUCYHCOAEMOU 8 CIyHasxX HE3AKOHHO20
UCROIb308AHUA CPEOCHE UHOUBUOYATUIAUUN IOPUOUYECKO20 TUUA.

Tak, B coorBerctBUUM co cT. 1252 TK P®'' nnsg ornenbHBIX BHUIOB
Pe3yJbTaTOB MHTEIUICKTYAIbHOUN JESATEIBHOCTH WU CPEACTB WHIWBUAYJIU3AIINH,
Py HAPYIICHHH HCKIIOYUTEILHOTO TpaBa MpaBooOIaiaTelh BIpPaBE BMECTO
BO3MEIIIEHUS YOBITKOB TpPeOOBAaTh OT HAPYIIMTENs BBHIIUIATHI KOMIIGHCALMU 32
HapylleHUue yKa3aHHOro npaBa. KommeHcanusi TNOMJIEKUT B3bICKAHUIO MpHU
JoKa3aHHOCTH  (dakTa mpaBoHapymieHus. [lpm  3ToM  mpaBooOIamaTens,
oOpaTUBIIMICSA 3a 3allUTOM MpaBa, OCBOOOXKTAECTCS OT JOKa3bIBAaHUS pa3Mepa
MPUYMHEHHBIX €My YOBITKOB. Pa3mep komIeHcalnuu omnpenensercs CyJaoM B
npenenax, yCTaHOBJICHHBIX HacTosmuM KojekcoMm, B 3aBUCUMOCTH OT XapakTepa
HApYIICHUS U MHBIX OOCTOSTENILCTB Jieja C Yy4eTOM TpeOOBaHUM Pa3yMHOCTH H
CIIPaBEIJINBOCTH.

VYkazannsie B cT. 1252 I'K P® ciyuyau npegycmoTpensl B .0. 2, 3, 4 ct. 1515,
i 1, 2 cr. 1537 TK P®'*%, cornacHo KOTOPHIM 3a HapylIEHHE MCKIKOYHTEIbHbIX
MpaB Ha WCIOJB30BAHWE TOBAPHOTO 3HAKa, 3HAKa OOCTY)XHMBaHHS, a TaKXKe
HaMEHOBAHUsSI MECTa MPOUCXOKIACHUS TOBapa CIOocoOaMu 3allUThl HAPYIICHHBIX
MpaB IOPUANYECKOrO JIMIA OMUMO U3BATHUS U3 000pOTa U YHUUYTOXKEHUS 32 CUET
HapyUIUTENs] KOHTPa(paKTHBIX TOBAPOB, STUKETOK, YIIAKOBOK TOBAPOB, HA KOTOPHIX
OHM pa3MEIICHBI, YJaJCHUs] 3a CYET HapYyIIUTENIsl ¢ KOHTpadaKTHBIX TOBAapOB,
ATUKETOK, YMAaKOBOK TOBapOB HE3aKOHHO HCIIOIB3yEMOTO TOBAPHOTO 3HAKa WIIH
CXOJHOTO C HUM JI0 CTEMEHU CMEUICHUsI 0003HAYEHUSs, YJIaJUTh TOBAPHBIN 3HAK
WM CXOJHOE C HUM JO CTENEeHH CMEIIeHHs O003HAauYe€HHE C MaTepHUasoB,

KOTOPBIMHU COTIPOBOK/IACTCS BBIMTOTHEHUE TAKUX pa0OT WM OKA3aHHE YCIYT, B TOM

101 I'paxnanckmii xomekc Poccuiickoit ®eneparmu (dacth uyerBepras) or 18.12.2006 N 230-®3 (pen. or

08.12.2011) // Tam xe, N 289, 22.12.2006.
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qHCIie C IOKyMEHTAlUH, PEKJIaMbl, BEIBECOK U BO3MEILIEHUS YOBITKOB, JINOO BMECTO
BO3MEIIEHUS YOBITKOB JICHE)KHAsE KOMIIEHCAIIUs TI0 BBIOOpY TipaBooOanarens: 1) B
pa3Mepe OT JAECSATH ThICSY [0 MNATH MHUIMOHOB pyOJiel, OmpenessieMoM II0
YCMOTPEHUIO CyJla UCXOJsl U3 XapaKTepa HapylUIeHus; 2) B ABYKPATHOM pa3Mepe
CTOMMOCTH IIpaBa HCIOJIb30BaHUSI TOBAapHOIO 3HAaKa, 3HAaKa OOCIY>KHUBaHMUS,
ONpeaeNnsieMO HMCXOAs W3 LEHBbI, KOTOpas IMpPU CPaBHUMBIX OOCTOSITENbCTBAX
OOBIYHO B3MMAETCs 3a MPABOMEPHOE HCIOJIb30BAaHHE TOBAPHOIO 3HAKa, 3HAKa
oOCTy’>KMBaHMs, TOBapOB, HAa KOTOPBIX HE3aKOHHO pa3MEIICHO HaUMEHOBAHHE
MeCTa IIPOUCXO0KICHUS TOBapa.

NHbiMu  cioBamH, CrmoOcoObl 3alllUThl HApYUIEHHBIX IMpaB Ha CpEACTBa
WHIUBUyJIA3AIMHU IPEANOIATaI0T BO3MOKHOCTh FOPUINYECKOTO JIMLA TPEOOBATh
BO3MEUICHHs YOBITKOB, OT pa3Mepa KOTOPBIX IOPHUANYECKOE JTUIIO0 OCBOOOXKIACTCS
aub0 B ciydae HapylleHWs IpaBa Ha TOBAapHBIA 3HAK, 3HAK OOCITY>KHUBaHMUS,
HAaMMEHOBaHUS MECTa MPOMCXOXKJICHUS TOBapa MyTEeM JEHEXKHOW KOMIIEHCAI|H, B
KOHEYHOM UTOTe OMPENEIsieMON CyJoM C y4eToM TpeOOBaHUS Pa3yMHOCTH H
CIPaBEAJIUBOCTH.

Hymaercs, 6 cayuae KomneHcauuu HeMamepuanibHozo epeda 0vlio 0bl
DA3yMHO npedycmMompems no0X00 AHAI02UYHBLIL U3I0HCEHHOMY 8bluie 8 Yacmu
YCMAHOGIEHUA  ONPEOeeHHbIX NPedeo8 OCeHEeMNCHOU KOMNeHCcauuu, 6
coomeemcmeuu ¢ KOmopwvim 6 cjiyyae HApPYWleHUus HeuMyui,eCmeeHHbIX Npae,
lopuduuecKkoe UU0 6npase 63vbICKAMb ¢ NPUYUHUmMENA 6peda YObImKu, a
maksce nompedosamy KOMREHCAUUIO 8 pazmepe Om 0ecAmu mulcay 00 nAmu
MUNIUOHO8 pYONell, Onpeoensiemom no YCMOMPEHUI0 Cyoa UCX00A U3
Xapakmepa  HapyuieHus, a makyce mpedOBAHUNI  PAYMHOCHU U

CHpPageonusocmu.



3akirouenue

B pesynbTrare nccnenoBaHus CyIIHOCTA HEMATEPUAIBbHOIO BpEa, OCHOBAHUM
Y YCIIOBHW OIPENEIICHUs pa3Mepa €ro KOMIICHCAIMU Mbl NPUILINA K CICIYIOIINAM
BBIBOJIAM.

EAVHCTBEHHBIM HEMaTepuaibHbIM 0JIarOM IOPUIUYECKOTO JIMLA BBUIY
CHelM(PUKN JTAHHOrO CyOBeKTa TIpakJaHCKOTO IpaBa SIBISETCA JI€JIOBast
penyTanus, IMOJ KOTOpPOM ClIeyeT [OHUMAaTh HEOTUYXKIAaeMbld OOBEKT
rpaXJaHCKUX MpaB, MPEACTABIAIOMMI  cO00H  COBOKYNMHOCTh  JI€JIOBBIX
npo¢eCCUOHATIBHBIX KAYeCTB IOPUAMYECKOIO JIMLA, OTPAKAIOIIUX OOLECTBEHHYIO
OLICHKY €T0 IESITEIbHOCTH.

CymHOCTh J€70BOM pemyTauuu (U3MYECKOTO JIMIA, B TOM YHCIE
3apETUCTPUPOBAHHOIO B KAauyeCTBE WHIAMBUAYAJIBHOIO IMPEAIPUHUMATENS, U
CYIIHOCTh [JEJOBOM pEMyTalMu IOPUAUYECKOrO JIMLA PA3JIUYHBI, MOCKOJBKY B
ONPENEICHHBIX Clly4yasX JeJIoBas pelmyTanus OpUAUYECKOro JIMIA HMEET
HPKOHOMHUYECKUN XapakTep U €€ BO3MOXKHO OLIEHUTb, MTO3TOMY CHOCOOBI 3aIUTHI
JeJIOBOM penyTaluuy IOPUAWYECKOro JIMLA JOJDKHBI OTIMYAThCA OT CIOCOOOB
3alUTHl JEJIOBOM penyTanud (pU3UYECKOro JMia U COOTBETCTBOBATH CYIIHOCTH
JIET0OBOM peIyTalvy IOPUINIECKOTO JIUIA.

BBuny crenuduku Aen0BON permyTaluyd IOPUIXYECKOro JIHIA B CIydasx ee
HAapyLICHUs BO3HUKAaEeT HE TOJbBKO MAaTepUAIbHBIA Bpel, HO U Bpel
HEMATEPHUAIbHBIN, OJHAKO TPAKJIAHCKOE 3aKOHOJIATEIbCTBO HAJICKAIIEH 3aIIATHI
HeMaTepualbHbIX OJar He IMpeaycMaTpuBaeT, B CBSI3M C 4YeM BO3HHUKIA
OoOBbeKTHBHAs HEOOXOJAMMOCTh MPUMEHEHUsT HWHBIX CIOCOOOB 3alllUThl, HE
[PEyCMOTPEHHBIX TPAXKAAHCKUM 3aKOHOAATEILCTBOM, B TOM YKCJIE KOMIICHCALlUX
COOTBETCTBYIOIIEH, HO HE AaHAJIOTUHYHOM, KOMIIEHCALIMU MOPAJIILHOIO Bpea.

Ilo yKkazaHHBIM IIpUYMHAM, Mbl  I[IOJaraeM, 4YTO  KOMIIEHCALMs
HEMaTEepUaIbHOTO BPE/la IOPUINIYECKUM JIMIIAM BO3HUKJIA U3 MyOIMYHO-TIPABOBBIX
OTHOLIEHUN B NPAKTUKE EBpPONENCKOro cyaa o IpaBaM 4ejI0BEKa, BO3MOKHOCTb

IMPUMCHCHUA KOMIICHCAIMHM HCEMATCpUAJIBHOIO Bpcaa HOPUIWYCCKHM JIMIAM B



IPaKIAaHCKO-TIPABOBBIX OTHOILICHUSIX HpeaycMoTrpend KOHCTUTYLIMOHHBIM Cy[
Poccuiickon @enepanuu, a CyIIHOCTh KOMIIEHCALMU HEMATEPUAIBLHOIO Bpela
IOPUIMYECKUM JIMIaM, OCOOEHHOCTH MPUMEHEHHUS TAHHOTO CrIoco0a 3aluThl ObLIN
BbIpa0OTaHbl HAYYHOH JOKTPUHON U CyZeOHOI MPaKTUKOM.

bmaromaps  pe3yapraraMm = pacCMOTPEHHsSI  CIIOPOB O  KOMIICHCAIlUH
HeMarepuanbHoro Bpeaa cynamu  Poccuiickoir  ®Denepanuu, 0COOEHHO
apOUTpaXHBIMU CyJaMH, a TaKKe pe3ysibTaTaM Hay4YHBIX HCCJIEIOBAHUN MBI
IpeJIaraéM B YacTU MEPBYK M BTOPYH [ paxknaHckoro koxaekca Poccuiickoit
denepaluy BHECTH CIEAYIONINE U3MEHEHUS:

1) [TyskT 7 crathu 151 U3JI0KUTH B CIEAYIONICH peIaKIIiN:

«Ilpasuna nacmosawen cmamvu 0 3awUmMe 0e€1060U penymauuu
2PAMsCOAHUHA, 3 UCKIIOYEHUEM HNOJIONCEHUN O KOMREHCAUUU MOPATbHO20
6peoa, nPUMEHAIOMCA K 3aujume 0e10601 penymayuu i0puoudecKo2o 1und.»;

2) TmaBy 8 mocne crareum 151 pmomommutsh crateeit 151' cnemyromiero
COJICpKaHHUS:

«Cmampsa 151'. Komnencauyus nemamepuansnozo épeoa

Ecau  wpuduueckomy uuy - npUYUHEH  HeMAmMepuaibHulil  6peo
(ymeHbuleHue cOoBOKYnHOCHIU HPOPECcCUOHANbHBIX KAUecme, NOJI0HCUMETbHO
Xapakmepusyrowiux  puouueckoe  Juuo,  npuodpemenue - Kauecme,
OMpUUAmMenbHO XaApPaKmepu3ylwux KOpuouyecKkoe Jauyo) Oeiucmeusmu,
HAPYWAIOWUMU €20 TTUYHbIE HEUMYUW|eCMEEeHHble Nnpaea U UHble npasa, cyo
MoOdHcem 6037104CUMb HA HAPYwiumensn 00A3aHHOCMb 0CHENCHOU KOMNEeHcauyuu
YKA3aHHO20 6peoa.»;

3) rnaBy 59 nonosHUTH maparpadom 5 ciaeayronero coaepKaHus:

«§ 5. Komnencayun nemamepuaivhozo epeoa

Cmamuwsa 1101'. O6wue nonoscenus

1. Ocnosanusa u pazmep KOMHNEHCAUUU  IOPUOUYECKOMY  JIUUY
HemMamepuanbHo20 6peda OnpeoenArmca npaguIamu, npeodycmompeHHbviMu

Hacmosawei 2nasou u cmamoeil 151 nacmoawezo Kooekca.
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2. Komnencayusa nemamepuanbHo20 6peda OCyuleCmenaemcsa He3aeucumo
0Nl NOONEHCAULE20 803MEULCHUIO UMYULECHBEHHO20 8pelda.

Cmambsa 1101°. Ocnosanus Komnencayuu HemamepuaibHo2o 6peoa

1. Komnencayusa nemamepuainbHo20 6peda OCyuieCmennaemcsa He3aeucumo
OM 8UHbBI NPUUUHUMENA 8PeOa.

2. Komnencauua nemamepuaibHozo 6peoa OCyW|eCmeIsAemcsa 6 cayqanx
HapyuweHUusa JTUYHBIX HEUMYU|eCMEECHHbIX NPA8 U UHBIX NPAB HPUOUYECKO20
auua.

3. K napywenuam quuHulX HeUMYU|eCmMEEeHHbIX NPAG IOPUOUYECKO20 TUUA
ona uenent Hacmoswen 2nagvl u cmamovu 151 Hacmosawezo Kooekca
OMHOCUMCA NPUYUHEHUE 8Peda 0e/1060ll Penymayuu IpuoudecKo20 aunua 6
CAYUAAX COBEPUICHUA 6 OMHOUIEHUU IOPUOUUECKO20 TUUA NpPecmynieHus,
cogepuieHuUss 6 OMHOWIEHUU IOPUOUYUECKO20 JUUA AOMUHUCHPAMUBHOZO
NPABOHADYUWIEHUA,  OCYUWLeCMEICHU  He000pOoCco8eCmHOll  KOHKYpeHuuu,
pacnpocmpanenus He000poCcoBeCMHOIl  peKlambl,  PACRPOCHPAHEHUA
UHGoOpmayuu cocmaesnAOWell MaiHy OPUOUUECKO20 TTUUA, HE3AKOHHOZ0
UCNOIb308AHUA CPEOCME UHOUGUOYAUZAUUU IOPUOUUECKO20 TUYA, HAPYUEHUA
UCKTIOUUMETbHO20 NPABa I0PUOUUECKO20 TUUA HA CeKPenm npou3eoocmea (Hoy-
Xxay), 8 UHBIX CIYHAAX NPEOYCMOMPEHHBIX 3AKOHOM.

4. K napywenuam unwix npaeg wpuouiecKo2o auya 01 yeiei Hacmosauienl
2naevt u cmamou 151 nacmosawezo Kooekca omnocumces nezakonnoe oeiicmeue
(be30eiicmeue) 20Cy0apcmeeHHbIX 0p2anoe, 0p2anoe MeCmHO20
CAMOYNPAGICHUA TTUOO OO0NNHCHOCHHBIX JTUY IMUX OP2AHO8, 6 MOM UUCIE 6
pe3ynomame u30AHUA He COOMEEMCMEYIOULe20 3AKOHY UU UHOMY HPABOBOMY
aKmy aKma 20CcyoapcmeenHno20 opeand Uil opeana MecmHo20 camoynpaesieHus,
HEe3AKOHHOE npuejlieueHue K AOMUHUCMPAMUBHOI OMEEMCMBEHHOCMU 8 8UOe
AOMUHUCMPAMUECHO20 NPUOCHAHOG/ICHUA 0eAMeIbHOCHU, HApYUieHUe npaea
I0pUOUYEeCKO20 UYaA HA CYOORPOU3BOOCHME0 6 PA3YMHbBLI CPOK WIU Npasa Ha
UCNnOJIHEHUE CYOeOH020 aKma 6 pa3yMHblil CPOK.

Cmambsa 1101°. Cnoco6 u pazmep Komnencauuu mopaibHozo 6peoa



1. Komnencayua nemamepuanbHo2o 8peda oCyuiecmenaencs 6 0eHedcHoll
gopme.

2. Pazmep Komnencauyuu HemMamepuaibHo20 epeda onpeoeniemcs cyoom 6
3a8UCUMOCIU OM CheyUuPUKU 0eamenabHOCmU NOMeEPNesulezo 1pUOUecKo2o
JUUA u IUYa, NPULUHUBULECO 6PE0, NONBIMOK MUPHOZ0 YPeZyaUpoeanus cnopa,
6 clyuae pacnpoCmpaHeHus C6e0eHUll 8 Cpeocmeax Maccogoi ungpopmayuu -
mupaxica cpeocmea Mmaccogoil ungopmayuu, 6 KOMOpPoOM OnYOIUKOGAHDL
ocnapueaembvle C6e0eHUs, XAPAKMepa U HANPAIeHHOCMU NYOIUKAUUU, UHBIX
3acayncuearomux eHumanus oocmoamenvcme. Ilpu onpedenenuu pazmepa
KOoMneHncayuu 6peoa O00JIHCHbL YUYUMbIGAMbCA MPEDOGAHUA PA3YMHOCMU U
cnpageonueocmu.

3. Pazmep KomneHcauyuu HeMamepuaibHo20 8peda Onpeodeisiemcsa cyoom
uCxXo00a U3  NPeOCMAGIeHHbLIX  NOmepneswiumM  IpuOU4ecKuUmM  JIUYOM
00Ka3amebCme HAIUYUs 00CMmOAMeIbCme, NPeoyCMOMPEHHbIX HNYHKmMoOM 2
Hacmoauweil cmampu, 6 nNpeoenax om 0ecaAmu molcaA4 00 HAMU MUTTUOHOG
pyoaeii.n.

Kpome Toro, monaraem, 4To [JIsi YCTPAHEHHS BO3MOXHBIX KOJUIM3HM
HEOOXO/IMMO BHECTU HW3MEHEHUS COOTBETCTBYIOIIME HM3MEHEHUSM YKa3aHHBIM
BbIlIe B @3 oT 30.04.2010 r. Ne 68-P3 «O xoMneHcauy 3a HapyLUICHUE MpaBa Ha
CyIOITPOU3BOJICTBO B Pa3yMHBIM CPOK WJIA TIpaBa Ha UCIIOTHEHUE CYJAEOHOTO aKTa
B pa3yMHbli cpok», Komekc 00 aAMUHUCTPATUBHBIX MPABOHAPYIICHUAX
Poccuiickont ®@enepanun, a takxke Oenepanpubiid 3akoH oT 02.10.2007 r. Ne 229-
®3 «O06 UCTIOTHUTENHHOM MPOU3BOACTBE», DenepanbHbli 3aKk0H oT 26.10.2002 T.
No 127-®3 «O HecocTosTeNBbHOCTH (OAHKPOTCTBE)», WHBIE 3aKOHOJIATEIIbHBIC
aKThl, PEryJHUPYIOIIME OTHOUIEHUS, BO3HUKAIOIINE MO MOBOAY 3alIUTHI AEIOBOM
pernyTaluuyd U KOMIIEHCAIMU MOPAJIbHOTO Bpeaa.

[Ipy moABenEHUM WTOTOB HACTOAILIETO MCCICAOBAaHUS HYXKHO TakKXKe
OTMETUTH, UTO JIaJIbHEWIIIee PA3BUTUE UHCTUTYTa KOMIIEHCAIUH HEMATEPUAIBHOTO
Bpella, HECMOTPS Ha €ro BO3HUKHOBEHHME W3 IMPUHIIMIIOB T'PaKIaHCKOIO IMpaBa

MPETEPIUT ONPEAECTICHHBIE U3MEHCHMUS.



B npoekre denepanbHoro 3akoHa Ne 47538-6 «O BHeCEHUHM M3MEHEHUM B
yactu [lepByro, BTOpyro, TpETHIO U 4eTBEPTYIO I paxkaaHckoro kojaekca Poccurickon
Qenepanny, a TakKKe€ B OTAECIbHBIE 3aKOHONATENIbHBIE akThl Poccuiickon
denepanmn»'” HoBas pepakums 1. 1 cr. 150 I'paxganckoro xogekca Poccuiickoit
denepaluy pa3peliuT BOMPOCHl BUIAOB HEMaTepUANIbHBIX OJiar MpUHAIICKAIIUX
IOpUIMYECKOMY  JIMIy, pa3rpaHU4YUT HeMmaTepualbHble Onara W JIMYHBIE
HEMMYILLIECTBEHHbIE IIpaBa OPUAUYECKOrO JHIA, MOCKOJIbKY M. | U3JI0XKEH B
clenyrolmen penakuuu: «Kusub u 300po8be, 00CHOUHCMBO JUYHOCHMU, TUUYHASL
HENPUKOCHOBEHHOCMb, — Yecmb U 000poe  ums, 0e106as  Penymauus,
HeNnpUKOCHOBEHHOCHb YACMHOU HCUZHU, HENPUKOCHOBEHHOCHb MHCUNUWYA, TUYHAS U
ceMelnas mauna, c60600a nepedsudiceruss, c600600a eblbopa mecma npedbIBAHUS]
U JHCUMENbCMEA, UM 2PANCOAHUNA, A8MOPCMB0, UHble HeMamepuaibHvle 0aaza,
npunaonexdcawjue ZpadrCOaHuHy Om PpPOMCOCHUA UIAU 6 CUly 3aKOHA,
Heomuyycoaemvl U Henepeoasaemvbl UHbIM CHOCODOM).

B 10 xe Bpemsa ctatha 12 I'pakaaHckoro kojekca Poccuiickoit ®@enepanuu
JIOTIOJTHEHA TOJILKO TaKUM CIIOCOOOM 3alllMThl KaK MpPU3HAHKUE HEJEHCTBUTEIbHBIM
pemeHuss coOpanusi, a  crarbs 152 Ipaxkmanckoro komekca Poccuiickoit
@denepanuu JOMOJHEHA ILI. 7, 8 COMIACHO KOTOPBIM: «[Ipasuna nynkmos 1-6
Hacmoaweu cmamovu, 3@ UCKIIOUYEHUEM NOJNOHCEHUN O KOMNEHCcauyuu
MOpanbHo20 6peda, Moz2ym Oblmb NPUMEHEHbl CYOOM MaKdxice K CIyYasm
PACRpOCMpaHeHusi 00bIX JIONHCHBIX C8e0eHUll O 2padcOaHuHe, eciu MaKum
PACRpOCMPAHEeHuemM HApywalomcs. uHmepecvl 5mo2o  epaxcoanuna. Ilpu
pacnpocmpanenuu céedeHuil, NOpoYauiux 0e108yi0 penymayuio IWpuUOULecKozo
AuUa, NPUMEHAIOMCA RNPAGUNA HACMOAWE CMmaAmbU 00 OnpPoGePIHCEHUU
JIONMCHBIX  C6EOCHUll, O NPUHAHUU PACHPOCHMPAHEHHBLIX CECOCHUI He
COOMEEMCmeEYIOWUMU  OCliICHBUMETIbHOCMU U 0 603MEUW|eHUU YObIMKOE,

NPUYUHEHHBIX MAKOMY auuy (cmamvs 15)».

1 TIpoext ®enepanbHoro 3akoHa Ne 47538-6 «O BHECEHMHM W3MEHEHMH B 4acTH IEPBYIO, BTOPYIO, TPEThIO H
yeTBepTyto ['paxkganckoro koxaekca Poccuiickoin denepauuu, a Takke B OTAEIbHBIE 3aKOHOJATEJIBHBIE AKThI
Poccutickoit @eneparum» (pen., mpunsatas ['J] ®C PO B [ urennn 27.04.2012) / CIIC KoncynsrantlImroc.



B cnywyae npunsTHs ykazaHHOro mnpoekta denepaibHOro 3aKOHA MOYXKHO
OBLJIO OBI MPEOIOKHUTH, YTO B CIIOPE OTHOCUTEIHHO CYIIECTBOBAHUS MHCTUTYTA
KOMIIEHCAllMM HEMATEPUAIBLHOTO Bpela FOPUANYECKUM JINLAM IOCTABJIEHA TOYKA, a
IOpUIMYECKUE JINIA, C KOTOPBIX B3bICKaHA KOMIIEHCAIlM HEMAaTepUaIbHOTO Bpeaa
HE CMOTYT MOJIYYHUTh JICHEKHBIE CPEJICTBA OOPATHO MIIM U3MEHUTD CYJeOHbIN aKT B
CBSI3U C Te€M, 4TO B mpoekTe dDenepaibHOTO 3aKOHA OOpaTHas CUja MOJIOXKEHUM
denepaabHOrO 3aKOHA HE MIPEyCMOTPEHA, & HOBBIE 0OCTOSITENHCTBA HE BOZHUKIIH
U C YYETOM IMOSBJIICHUS KOMIICHCAIMM HEMATEPUAJIBbHOIO Bpeda M3 TOJIKOBAHUS
Koncrurynmonnoro cyaa PO B mopsake cr. 392 I'TIK P®'™ cr. 311 AIIK P®'»
NOSIBUTHCSL HE MOTYT. OJHAKO B CBSI3U C TEM, YTO KOMIIEHCAIUsI HEMATEPUATILHOIO
Bp€/la BO3HUKJIA HE U3 HECOBEpIICHCTBA IL.M. 5, 7 c¢T. 152 'K P®, a u3 npuHiumna
OCYILIECTBJICHUSI BOCCTAHOBJICHUS HAPYIICHHBIX IMpaB, Mbl II0JIaTaeM, 4YTO
NPUHATHE  yKAa3aHHOro nmnpoekra @PenepanbHOrO0 3aKOHA W BHECEHHUE
cooTBeTCTBYIOIMX M3MeHeHU B 'K PO u3MeHUT cyeOHyI0 NPaKTHUKY TOJBKO B
4acTH OCHOBAaHUN M OOOCHOBaHHUS pa3Mepa KOMIIEHCAIIMU, BBUY HEBO3MOKHOCTHU
CChUIATBCSL Ha IMOJIOKEHUS, PEryJIMPYIOIINE KOMIIEHCAUHUI MOPAaJbHOIO BpEna,
OJIHAKO HE CTaHET MPEMSATCTBUEM JUIsl JAIbHEWUIIEro pa3BUTHUS CIIOCO0A 3allUTHI
HEMMYILIECTBEHHBIX MPAB IOPUANYECKOIO JUIA — KOMIICHCAIMM HEMATEPUAIBHOTO

Bpe€la FOPUINYECKUM JINLIAM.

1% T'paxnanckuii mpoueccyaibHbIi Komekc Poccuiickoit ®eneparuu ot 14.11.2002 N 138-®3 (pen. or
06.02.2012) // Poccutickas rasera, N 220, 20.11.2002.
15 ApGutpaxkHblif TIporeccyanbHbIii Komekc Poccmiickoit ®eneparum ot 24.07.2002 N 95-®3 (pex. or
08.12.2011) // Poccuiickas razera, N 137, 27.07.2002.
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A40/4206-09 o nemy N A40-22265/08-5-253 / CIIC KoncynbTantlliroc.

48. ITocranosnenne ®AC JlanbHeBocTouHOrO okpyra ot 05.02.2004 N ©03-
AS51/03-1/3717 / CIIC KoncynbrantlLtoc.

49. TlocranoBinenue @®AC VYpanbckoro okpyra ot 26.01.2005 r. Ne ®(09-
10/05TK no genry Ne A50-20779/04 / CIIC Koncynbrantllitoc.



50. ITocranoBiaenne PAC VYpansckoro okpyra ot 07.12.2009 r. Ne ®d09-
9595/09-C2 no nemy Ne A07-1655/2009 / CIIC Koncynbrantllmtoc.

51. IlocTanoBnenune PeaepaqbHOro apOUTPAKHOTO CyAa Y PaIbCKOro OKpyTra
13.03.2008 r. mo nemy @09- 1429/08-C6 // www.arbitr.ru.

52. IloctanoBnenune PeaepaqbHOro apOUTPAKHOTO CyAa Y PaIbCKOro OKpyTra
10.02.2009 r. o nemy @09-207/09-C6 // www.arbitr.ru.

53. [loctanoBnenune denepanbHOro apOUTPAKHOTO CyAa Y PaIbCKOTrO OKpyTa
06.04.2009 r. o nemy ®09-1882/09-C6// www.arbitr.ru.

54. IloctanoBnenune PeaepaqbHOr0 apOUTPAKHOTO Cyaa Y PAIbCKOTO OKpyTa
03.08.2009 r. o neny ©09-5434/09-C6// www.arbitr.ru.

55. IloctanoBnenune PeaepaqbHOro apOUTPAKHOTO CyAa Y PaIbCKOro OKpyra
24.11.2009 r. mo nemy ©09-9200/09-C1 // www.arbitr.ru.

56. IloctanoBnenune PeaepaqbHOro apOUTPAKHOTO CyAa Y PalIbCKOro OKpyTa
18.05.2010 r. mo nemy @09-3508/10-C3 // www.arbitr.ru.

57. IloctanoBnenune denepanbHOro apOUTPAKHOTO CyAa Y PaIbCKOTr0 OKpyTa
07.10.2010 r. mo nemy ©09-8284/10-C6 // www.arbitr.ru.

58. IlocTanoBnenne denepaqbHOr0 apOUTPAKHOTO Cyaa Y PaAIbCKOTO OKpyTa
22.11.2010 r. mo nemy ®09-8975/10-C6 // www.arbitr.ru.

59. IloctanoBnenune PeaepaqbHOro apOUTPAKHOTO CyAa Y PaIbCKOro OKpyTa
01.08.2011 r. mo gemy Ne ©09-4186/11 // www.arbitr.ru.

60. ITocranoBnenue denepanbHOr0 apOUTPANKHOTO cyZa Y paabCKOro OKpyra
06.09.2011 r. mo nemy Ne ®09-5609/11 // www.arbitr.ru.

61. IlocranoBnenue denepanbHOrO0 apOUTPANKHOTO CyZa ¥YPaabCKOTO OKpyra
ot 19.10.2011 r. mo neny ®09-6586/11// www.arbitr.ru.

62. [IpaBoBas 3amuTa JeN0BOM penyTanuu opuandeckux aui // Komerus,
2006 r., Ne 3 // http://10aas.arbitr.ru/welcome/show/633200051/458200053.

63. Pemienne Apoutpaxknoro cynaa Ilepmckoro kpas ot 30.10.2007 r. o nemny
Ne A50-9013/2007-I'-17 // www.arbitr.ru.

64. Pemienue ApOutpaxnoro cyna Ilepmckoro kpas ot 29.08.2008 1. mo

neiny Ne A50-4570/2008-1"13 // www.arbitr.ru.
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65. Pemerne Apoutpakaoro cyma [lepmckoro kpas ot 18.09.2008 r. o gemy

Ne A50-10943/2008-A16 // www.arbitr.ru.

66. Pemenue ApoOutpaxknoro cyaa llepmckoro
neiy Ne A50-7368/2008-124 // www.arbitr.ru.

67. Pemenue ApoOutpaxsoro cyaa llepmckoro
neny Noe A50-17593/2008 // www.arbitr.ru.

68. Pemenue ApOutpaxnoro cynaa Ilepmckoro
neny Noe A50-19759/2008 // www.arbitr.ru.

69. Pemenue ApOutpaxknoro cyaa llepmckoro
neny Ne A50-3874/2009 // www.arbitr.ru.

70. Pemenue ApOutpaxnoro cyaa llepmckoro
ney Ne A50-34672/2009 // www.arbitr.ru.

71. Pemenue ApoOutpaxsoro cyaa llepmckoro
neny Noe A50-41893/2009 // www.arbitr.ru.

72. Pemienue ApOutpaxnoro cynaa Ilepmckoro
neny Noe A50-42095/2009 // www.arbitr.ru.

73. Pemenue ApOutpaxknoro cyaa llepmckoro
neny Ne A50-2435/2010 // www.arbitr.ru.

74. Pemenue ApOutpaxnoro cyaa llepmckoro
nery Ne A50-3102/2010 // www.arbitr.ru.

75. Pemenue ApoOutpaxsoro cyaa llepmckoro
neny Ne A50-4921/2010 // www.arbitr.ru.

76. Pemenue ApOutpaxnoro cynaa Ilepmckoro
neny Noe A50-11889/2010 // www.arbitr.ru.

77. Pemenue ApoOutpaxknoro cyaa llepmckoro
neny Ne A50-15642/2010 // www.arbitr.ru.

78. Pemenue ApoOutpaxnoro cyaa llepmckoro
neiy Ne A50-14599/2010 // www.arbitr.ru.

79. Pemenue ApOutpaxksoro cyaa llepmckoro

neny No A50-22323/2010 // www.arbitr.ru.
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80. Pemenue Apburpaxnoro cyna Ilepmckoro
neny Ne A50-20369/2010 // www.arbitr.ru.

81. Pemenue ApOurtpaxsoro cyna Ilepmckoro
nemy Ne A50-9598/2011 // www.arbitr.ru.

82. Pemenue ApOutpaxnoro cyna Ilepmckoro
neny Ne A50-6246/2011 // www.arbitr.ru.

83. Pemenne ApOutpaxkHoro cyaa Ilepmckoro
neny Ne A50-3245/2011 // www.arbitr.ru.

84. Pemenue Apburpaxnoro cyna Ilepmckoro

neny Ne A50-16965/2011 // www.arbitr.ru.
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85. Pemrenune EBpomnerickoro cyaa no npasam uenoBeka ot 06 anpens 2000 r.

no geny kommnanuun — Komunrepconr  C.A.

IIPOTUB

http://www .rrpoi.narod.ru/echr/translation/translation/komingersoll.htm.
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