CnpaBKa 0 MPUBJICYCHUN CYI0OM ane.mmunonnoﬁ HHCTAHIIMH TPETHUX JINII,
HeE 3aAB/IAI0IINX CAMOCTOATEC/JIBbHbBIX TpeﬁoBaHI/Iﬁ OTHOCHUTECJIbHO IIPpEAMETAa
CIiopa, K y4aCTuio B J1€J1€

B cootBercTBHM ¢ 4. 6 cT. 268 AIIK P® cyn ane/usiniMOHHON MHCTAHLIMU BHE
3aBUCHUMOCTH OT JIOBOJIOB, COJICPKAIlMXCA B aneJIAIMOHHON »*Kajno0e, MpoBepseT,
HE HApYLICHBI JIM CYAOM II€PBON MHCTAaHIIMU HOPMBI MPOLECCYAIBHOIO MpaBa,
aBisironecs cornacHo 4. 4 cr. 270 AIIK P® ocHoBaHMEM 11 OTMEHBI PEIICHUSA
CyJa NEepBOM MHCTAHIIMH, B TOM YHUCIIC, HE IPUHATO JIH CYJIOM PELICHUE O MPaBaxX U
00sI3aHHOCTSIX JIUII, HE MPUBJICYEHHBIX K YYaCTHUIO B JIJI€.

B cootBerctBuu c 4. 5 ct. 270 AIIK PO, n. 42 UndopmaniionHoro nucbma
IIpesnanyma BAC PO ot 13.08.2004 Ne 82 «O HEKOTOPBIX BONPOCAX MPUMEHEHUS
ApOuTtpaxHOTO TIpoIeccyalbHOTO Kojekca Poccuiickoit denepanuu» B ciaydae,
KOTJla pEelIeHUE BBIHECEHO O MpaBax M 0O0S3aHHOCTSX JIMIlA, HE MPUBICUYECHHOTO K
YYaCTHIO B J€N€E, Cy/ aleJUIAIMOHHON WHCTAHIUU OTMEHSET PEIICHUE, IEPEXOIUT
K PAaCCMOTPEHHUIO JIeJia N0 MpaBUiaM, YCTAHOBJICHHBIM ISl pACCMOTPEHUS Aena B
apOUTpa)KHOM CyJ€ NEpPBOM HHCTAHIIMU, pPEMIAeT BOMNPOC O MPUBICUECHUH K
YYacTHUIO B JIeJie JIUI[A, O IIpaBax U 00S3aHHOCTSX KOTOPOIO MPUHATO OTMEHEHHOE
pELICHHUE.

Haubonee cnoxxHblii MOMEHT MPH PEIICHUHU TAaHHOTO BOIMPOCA — OMpEAeICHUE
HEOOXOJUMOCTH y4acTHs B JeJie TPEThUX JIUII, HE 3asBIISIIOLIIUX CAMOCTOSITEIbHBIX
TpeOOBaHUI OTHOCUTEILHO MPEAMETA CIOpa.

1. CormacHo 4. 1 c1. 51 AIIK P® B kauecTBe TPETHETO JIUIA, HE 3asIBISIONIECTO
CaMOCTOSITEILHBIX TPEOOBaHUN OTHOCHTEILHO MpEeIMeTa Cropa (J1ajiee — TPEThe
JIMII0), IPUBJICKAETCS TaKOE JIMIIO, IIpaBa U MHTEPEChl KOTOPOTO MOKET 3aTPOHYTh
CyIeOHBIN aKT. 3HA4YeHHWE WHCTUTYTa TPETbUX JIUI[ COCTOMT B OOECIECUYCHUU
rapaHTUW 3alUTHl MPaB U OXPAHAEMBIX 3aKOHOM HHTEPECOB 3TOTO yYaCTHHUKA
npolecca, MNPEeAOTBPAIICHUM BO3MOXHOCTH WX yiiemieHus. llpuBneuenue
TPEThEro JHIla HampaBJICHO Ha YCKOPEHHE Mpolecca, CO3JaHUE YCIOBUH A
YCTAHOBJICHUSI BCEX OOCTOSTENLCTB fAeia. Kpome TOro, mpuBIIEUEHHE TPETHETO
JIAIIa TTO3BOJISET B JAJbHEHIIIEM COKPATUTh BPEMs MPU PACCMOTPEHUM APYTUX I
B CHUTY BO3HHKIIICH MPEIOAUIIMATBHOCTH CYJeOHOrO aKTa.

B Teopum apOuTpakHOro Impoiiecca He CIOXWIWCH €IUHBIC BO33PEHHUS Ha
pooJIeMy ydacTus B Jejie TPEThbUX JIUII.

Psn aBTOpOB monarar0T, 4TO OCHOBHBIM YCJIOBUEM YYaCTHUsI TPETHETO JIMIA B
apOUTpaKHOM MPOIIECCe SIBIAECTCS HAJIMYHME MPABOOTHOIICHUS TPETHEro JIMIA C
OJHOM W3 CTOPOH IPOIIECCa, KOTOPOE CBSI3aHO CO CIIOPHBIM npaBOOTHomeHI/IeM.1
OcHoBaHu€ 1JIsI BCTYIUICHUS (TIPUBJICUCHHS ) B €0 TPETHETO JIUIIA - BO3MOKHOCTD
MPEAbSABICHUASI MCKA K TPEThEMY JIMIy WIM BO3HHUKHOBEHHWE IpaBa HAa HUCK Yy
TPeThEro Juila, OOYCIOBJICHHAs B3aMMOCBSI3aHHOCTBbIO YKa3aHHBIX BBIIIEC
npaBooTHoleHu. Hanbosee THMMHYHOE OCHOBAHME BCTYIUICHUS TPETHETO JUIA B

' Apburpaxublii npouecc: YUeGHMK i CTYACHTOB IOPHIMUECKHX BY30B M (DaKylIbTeTOB (M3JaHHE TPEThE,
ucrpaBieHHoe U jgomonHeHHoe) (moxy pexa. M.K.  Tpeymmwnkosa); Kommenrapuit xk  ApOuTpakHOMY
nporeccyatbHoMy Kozekcy Pocceniickoit @enepannu (nocratelinstit) (mox pen. B.d.SIkosnesa, M.K. FOxoBa).



2

JIEJI0 — BO3MOXHOCTh PETPECCHOT0 MCKA OTBETUHMKA CIIOPHOTO MPABOOTHOLIECHHUS K
TPEThEMY JIAIY IIOCIE BBIHECEHUS PELICHUS CYIOM [0 OCHOBHOMY cropy. M B
ATOM TIPOIIECCE C Y4YaCTHUEM TPEThEro JHIAa YK€ B KaueCTBE CTOPOHBI (PaKThI,
YCTAHOBJIEHHBIC BCTYNUBIIUM B 3aKOHHYIO CHIIY PEIIEHUEM MO MEPBOHAYATIBHOMY
neny, OyayT UMeTh IPEOIUIINAIbHOE 3HAUEHUE.

N.B. PemernukoBa chopMynupoBaia KpUTEpUl Jisi TPUBJICUYCHUS] TPETHETO
JWIA K YYaCTHIO B JIeJIe€ KaK IOPUIMYECKYI0 3aMHTEPECOBAHHOCTh B UCXOJE JIeJa
(BO3MOKHOCTh TPEIBSABICHUSI K TPETHEMY JIMIy PErPECCHOr0 HCKa WU HHYIO
IOpUJINYECKYIO 3aMHTEPECOBAHHOCTD ).

M.JI. CxypaTOBCKHI1 MOJIATaeT, YTO JAHHBIN KPUTECPUU SBISECTCS HE COBCEM
YETKUM, ITOCKOJIbKY, HAIPUMEDP, PETUCTPUPYIOIINE OPTaHbl, IMPUBJIECKAEMBIE K
YYaCTHIO B JI€JIE B KAYECTBE TPEThUX JUIl IO UCKAM, PEHICHHE KOTOPBIX MOXKET
nopjeyb u3MeHeHne coctaBa 3amucedd B EI'PIIH, He wumeroT ropuaudeckoin
3aMHTEPECOBAHHOCTH B MCXOJe Jena. OQHAKO MPHU YAOBIETBOPEHUH HCKA Y 3TOTO
opraHa BO3HUKHET 00si3aHHOCTh BHecTu u3MeHeHusi B EI'PITH. Iloatomy Oosnee
YETKUM KPUTEPUEM MPUBJICYEHHUS K YUACTHUIO B JIEJIE TPETHUX JIUL] MOXKET SIBIIATHCA
NPAMOU OpUoUYecKull uHmepec, BBIPAKAIOIMIMICI B TOM, YTO pEIICHHE MO ACTy
MOXET C€O3/1aTh, W3MEHHUTh WM NPEKPATUTh CYOBEKTUBHBIE IpaBa WIHU
00SI3aHHOCTU TPETHETO JIMIA MO OTHOIIEHUIO K OJHOM M3 CTOPOH B CHOpPE WU
MoBJeYh (PAKT HAPYILICHUS TUYHO MPUHAJICKANUX EMY MPaB WA BO3JIOKEHUS Ha
HEro 00S3aHHOCTEH BHIHECCHHBIM PEIICHHEM.

VYuuThiBas, 4TO TPETHU JUIA UMEIOT COOCTBEHHBIM MHTEpEC B i€, aBTOPbI
TaKKe OTMEUAIOT, YTO TPEThU JIMIA «COACHCTBYIOT 3alllUTE CYOBEKTUBHBIX MPaB U
OXpaHSEMbIX 3aKOHOM HWHTEPECOB CTOPOH», SBIAKOTCS «IOMOIIHUKAMHU TOU
CTOPOHE, PSAOM C KOTOPOW Y4acCTBYIOT B JEJIE».

OnHako B TEOpHM BBICKA3aHO U MHEHHE O TOM, YTO COJACHCTBHE OJHOMU U3
CTOPOH B CIIOPE - OCHOBHAS LI€JIb YYACTHUS B IPOLIECCE TPETHUX JIULL.

Tak, U.A. [Ipuxoapko ompenenser Heiab y4acThsl B MPOLECCE TPEThHUX JIUIL
KaK MOCOOHWYECTBO TOM CTOpOHE, B YCIEXe KOTOPOW 3aMHTEPECOBAHO TPEThHE
mno.” ABTOp OTMEYaeT, YTO HEMOCPEACTBEHHO CBOU IPaBa TPEThE JUIO OymeT
3allMIIATh B MHOM IMpolEecce, I'le OHO OyJEeT BBICTYNAaTh B KAu4e€CTBE CTOPOHBI;
HEY4YacTHE B JI€JIE TPETHEro JIMIAa HE CO3JaeT Uil HEro MNPEKJUIUMU B 3TOM
OyIymieM BO3MOKHOM mporecce. [Ipu 3ToM moMols CTOPOHE B MPOLIECCE TPEThE
JUIO OKa3blBa€T B OCHOBHOM JOKAa3aTEIbCTBAMHU, KOTOPBIMHM CTOPOHA HE
pacnosaraeT. OgHaKo CAENaTh 3TO MOXKHO U 6€3 8X0HCOeHUsl 8 NPOYECC Mpembe2o
Jauya (B TOM YHCIIe, TyTeM UCTpeOOBaHUS JOKA3aTEIbCTB).

N.A. TIpuxobKO MOJaraeT TakKe, YTO MHCTUTYT MPUBJICYEHHS K YUACTHIO B
JieJie TPEThUX JIUI] O0YCIOBJIEH UCKIIOYUTEIBLHO COOOPAXKEHUSIMU MTPOIIECCYATBHOE
skoHOMUU. OJHAKO BCTYIUIEHHE B JI€NI0 TPEThUX JHI[ 3a4acTyl, HaoOOpOT,
OCJIOKHSIET Mpouecc. PacmpocTpaHEHHON SBISETCS NPaKTHUKAa, KOrJa CTOPOHA,

* Pemernnkosa M.B., CemenoBa A.B., Llaperopomuesa E.A. Kommentapuii cyneGHBIX OMMGOK B IpPAKTHKE
npumeHeHus: AIIK PO.

? Cxypatosckuiit M.JL. TToaroToBka jiea K cyaeGHOMY pa30upaTebeTBy B apOUTPAXKHOM CyJIe HepBOil MHCTAHIIHHL.
* Ipuxoapko M. A. JIOCTYHOCTb HPaBOCY/IHs B apOUTPaXKHOM HPOLIECCE: OCHOBHBIE MPOOIEMEL.
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3aMHTEPECOBAHHAS B 3aTATMBAHUM NpOLECCa, WHUIUHUPYET BCTYIUICHUE B JIEJIO
TPETHETO JIULA UCKITIOYUTEIIBHO C LEIbI0 3aTATUBAHUS ITPOLIECCA.

Kpome Toro, kak ormedaer aBTOp, y4acTHE B MPOLIECCE TPETHErO JIMIA C
OTPAaHUYEHHBIMU TOJTHOMOYHUSMHU HE Bcerja mo3BoJisieT eMy 3hdEKTUBHO
3alIMIIaTh CBOM HMHTEPECHI, MPUTOM, UYTO PELICHHE MO eIy CO3JA€T ISl HEro
OTPULATEIbHBIE TPEIOANIUAIIBHBIE OCIEICTBUS.

YuureiBass U3JI0KEHHOE, aBTOP NpeiaraeT ynpa3JIHUTh MHCTUTYT TPETbUX
JINI] KaK U3JIUNTHAHN.

OnHako B IOPUJIMYECKOW JUTEpPAType BBICKA3aHO W MEHEE paJIUKaAIBbHOE
MPEVIOKEHUE OTHOCUTEIBHO PETYIHPOBAHUS JAHHOTO WHCTUTYTa - IMOJPOOHO
pernamentupoBath B cT. 51 AIIK P® mnopsnok npuBiedeHus: TPETbUX Jull. Tak,
YKa3aHO Ha HEOOXOJUMOCTb 6 X00amaiicmee O NpusiedeHuu mpemve2o JIuyd
ompadicames  cleoylowue MOMeHmyl: TO, YTO TpPETbe JHUIO COCTOUT B
MMPAaBOOTHOLICHUN C OJHOM M3 CTOPOH; KaK 3TO MNPABOOTHOLICHHE CBS3aHO CO
CIIOPHBIM TIPABOOTHOIIIEHHEM MO OOBEKTY MaTepUajbHbIX MpaB;, KaK HMEHHO
pELICHUE MO ATy MOXKET MOBJIUATh HA B3aUMOOTHOILIEHUE TPETHETO JIUIA C OJHOMN
U3 CTOpOH. ° MICXOIs M3 yKa3aHHBIX OOCTOSITENBCTB, ApPOMTPAXKHBIN Cy[ PEIINT
BOIIPOC O JOIMYCKE B MPOLIECC TPETHETO JIULA.

2. HeonHO3Ha4YHOE TOJKOBAaHWE BBI3BIBAET B IOPUIMYECKOW JUTEpAType M
HOpMa TmipaBa, cojaepxkamasics m. 4 4. 4 cr. 270 AIIK P®, npuMeHUTENBHO K
BOIIPOCY O HEOOXOJUMOCTH MPHUBICUEHHUS] K YYaCTUIO B JieJie TPEThbUX JIUII.
YKka3zaHHOW HOPMOW MNPEAYCMOTPEHO, YTO CYJI aNCUISIHMOHHOWM WHCTAHIMU B
mo00M cllydae OTMEHSET peIleHHE Ccyaa NEepBOM HHCTAHIUHU, €CIU peuieHue
NPUHAMO 0 NPAAx U 0OA3AHHOCMAX Uy, HE TIPUBJICUCHHOTO K YYacTHIO B JIETeE.
Bo3Hukaetr BONpoc — SIBIISIETCS JIM HEMPHUBJIICYCHUE TPETHETO JIUIA K y4aCTUIO B
nesne 0e3yCI0BHBIM OCHOBAHHMEM JIJIs OTMEHBI PEIEHU cy/ia (C y4eTOM MPaBOBOTO
MTOJIOKEHHUS TPETHETO JINLA, TPEAIONAraloIEro, YTO PEMICHUE CYy1a JTUIIb MOHCEm
MOBJIUATH HA €r0 MpaBa U 00S3aHHOCTH).

Kak mpaBuio, aBTOpsl HE JAKOT KATETOPUYHOI'O OTBETA HA JAHHBIA BOMIPOC.
Opnako umeroTcss U uHble MHeHUs. Tak, M.A. P0oXKkoBoll BbhICKa3aHa ITO3MIIMS,
COTJIACHO KOTOPOM HENPUBJICUCHUE K YYACTUIO B JIE€JIe TPETHETO JIMIA HE JTOJDKHO
paccMaTpuBaThCd B KadyecTBE O€3yCIOBHOTO OCHOBAaHHS K OTMEHE pEUIEHUS.
JlaHHas MO3UIMS OOYCJIOBJIEHA TEM, UYTO CYJeOHBIM aKT HaMpsIMYIO HE BIUSAET Ha
MpaBa U 00S3aHHOCTHU TPETHETO JIMIIAa B CUILY €ro IPaBOBOIO CTaTycCa. 6

[logoOHoro Muenusi npunepxuBaercs u A.U. Ilpuxonbko. Ilpu 3TOM OH
MoJjlaraeT, 4ro, HecMOTps Ha OTCYTcTBHE B 1. 4 4. 4 c1. 270 AIIK P® cnoB «B
KayeCTBE CTOPOHBD», MOAPA3YMEBAECTCS UMEHHO Takas CUTyallysl, KOrJa PElnIcHue
MIPUHSTO O MpaBaxX W 00s3aHHOCTAX JIMIIA, HE MPUBJICYCHHOIO K y4acTHIO B JieJie B
Ka4eCTBE CTOPOHBI. J[aHHBIA BBIBOJI OCHOBAH HA TOM, YTO CYyJl PEHIAET BOIPOC O

> KoMMeHTapuii Kk ApGUTpaKHOMY IPOLECCYaIbHOMY Koaekcy Poccumiickoit denepamuu (ocTaTeiinblii) (101 pe.
B.®.Axosnera, M.K. FOxoBa).
% Posxkoa M.A. K Bompocy 0 cTopoHax apGHTpaHOro npouecca / Apoutpasas npaxtuka. 2003, Ne 1.
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MpaBax U 00s3aHHOCTSAX CTOPOH CHOpa, CIe0BaTeNbHO, HE BIIPaBe peliaTh BOMPOC
0 TIpaBax M 0OA3aHHOCTSX TPETHEro JINIA.”

Opnnako aHanu3 cyAeOHOM MpakTUKU MO mpuMeHeHuto 1. 4 4. 4 ct. 270 AIIK
P® no3Bonsier mMpuUTH K BBIBOAY, YTO CYJbl PacCMaTpUBAIOT HEMPUBIUYCHUE
TPETHETO JIMIlAa K YYACTHUIO B JieJie B KAYECTBE OCHOBAHMS ISl OTMEHBI CYJIeOHOTO
akta. JlanHas no3unus cojepxkutcs U B 0. 42 HHpopManumoHHOrO mNUChbMa
[Ipesumuyma BAC P® or 13..08.2004 Ne 82 «0O HEKOTOpPBIX BOMNPOCAX
NpuMeHeHus:  ApOUTpa)KHOrOo  TpoIlecCyalbHOTO  KojAekca  Poccuiickoi
Denepauuny.

[Ipu »TOM CyABl KaccallMOHHOW MHCTaHIIMM, NepecMaTpuBasi CyIcOHbIE aKTh
aneJuUSIIMOHHON MHCTAHIIMM, KOTOPHIMH OBUIM OTMEHEHBI pELICHUS MEepBOIt
WHCTaHIIMKU HAa OCHOBaHUM 11. 4 4. 4 c1. 270 AIIK P® B CBsI3U ¢ HENPUBICUYCHUEM K
YYaCTHIO B JIeJI€ TPETHETO JIMIIA, KpailHe PEKO HAXOJAT BBIBOJIbI AMEIUISIIMOHHBIX
CylOB O TPUBICYEHUU  TpeThero Juma  HeoOocHoBaHHbIMU. DAC
JlanbHEBOCTOYHOTO OKpyra moctaHoBieHueM oT 26.12.2006 No ®03-A24/06-
1/4606 oTMeHWJ TMOCTAHOBJICHHE AaNeUISIIUOHHOTO CyAa MO JIely MO HCKY O
MPU3HAHUU HE3aKOHHBIM pEHIeHUs OOIIEro cOoOpaHHsl YYaCTHHUKOB OOIIECTBA.
KaccauuonHblii cyn ykaszana, 4YTO BBIBOJ aMeJUIAIMOHHOTO CyJa O TOM, 4TO
UCCIIEJIOBAHUE OOCTOSITEIBCTB TMPOBENECHHS 00IIero coOpaHUs YYaCTHUKOB
oOlllecTBa MOKET MOBJIUATh Ha MpaBa M 00S3aHHOCTH YYaCTHUKOB OOIIECTBA, HE
MPUBJICYEHHBIX K YYaCTHIO B JI€JI€, HOCUT HPeOnOJIONCUMENbHbIU XapaKTep W
MOATOMY HE SIBJIIETCSI OCHOBAHUEM JUIsl OTMEHBI PEIIEHUs Ha OCHOBaHUH II. 4 4. 4
cT. 270 AIIK PO.

3. He copepxutcs B 1. 4 4. 4 ct. 270 AIIK P® u orBer Ha BOmpoc O TOM,
JIOJIKEH JIM COJIEPKaThCsl BBIBOJ O MpaBax M OOS3aHHOCTSIX JIUI, HE YYaCTBYIOIIHNX
B JIeJie, B pe30I0MUEHON YaCT! CYJeOHOTO aKTa UM IOCTATOYHO TaKOI'O BHIBOJA B
MOMUBUPOBOYHOU YACTH.

Psn aBTOpOB mpuaep:KUBAKOTCS TOYKHA 3PEHHS, COIVIACHO KOTOPOM TaKou
BBIBOJ] CyJla JOJDKEH COJAEpPKATbCS B pe30iomuHol 4YacTtu peuieHus. [
UYUepHbIIIOB MOJAraeT, 4YTo CYyAEeOHbIA AaKT MOKET IMOBJIMITh HAa IMpaBa WU
00SI3aHHOCTU JIMIIA MO0 OTHOLIEHHWIO K OJHOW M3 CTOPOH B CIOpPE TOJIBKO B TOM
clly4ae, KOT/ia BbIBOJI Cy/ia OyleT UMETh 00s3aTeIbHOE 3HAYEHHUE ISl 3TOTO JIUIIA,
a 3TO BO3MOJKHO, €CJId BBIBOJ CyJa CAEJIAaH B PE30JIIOTUBHOW 4YaCTH CyAeOHOro
aKkTa (Hampumep, Korja ¢ TeM WM UHBIM PEIICHHEM CyJa CBSI3aHO BOZHHUKHOBEHHUE
MpaBa CTOPOHBI MO OTHOUIEHUIO K TPEThEMY JIHILY). ABTOp HE OTpPHIAET, YTO
CylleOHBIA aKT HE MOXET COAEpP)KaTh TPeOOBaHUA, a[PECOBAHHBIC MHBIM JIHIIAM,
HEXEJM CTOPOHBI B CIIOPE, OJHAKO OTMEYAET, YTO PE30JIIOTUBHAS YacTh PEIICHUE
o0s13aTeIbHA 11 BCEX B TOM CMBICIIE, YTO KaXKJIbId 00s13aH MOCTYIaTh COOOpPA3HO C
ATUM CyAEeOHBIM pelieHreM. [[puMeHHUTeNbHO K BUHIMUKAIMOHHBIM HCKaM aBTOpP
YKa3bIBa€T, 4YTO B CiIy4ae €ro MNpEeABSBICHHS CYyJ HE pa3peliaeT BOMPOC O
JNEUCTBUTEIILHOCTH CIIETIOK MO OTYYKJIEHUIO CHOPHOTO UMYIIECTBA, T.€. HE JIeJIaeT

7 Hpuxompko AWM. BocHpensTcTBOBaHHE pa3pelICHHMIO 1l B apOMTPAaKHBIX CyJaX: AKTYalbHbIE BOIPOCHI
CyJIeOHOTO TIPaBOIPUMEHEHNSI.
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B PE30JIIOTUBHOW YAaCTH PELIEHUS BBIBOJ O HEAEHCTBUTEIBHOCTH JAHHBIX CJIEJIOK.
Bompoc 0 HeAeHCTBUTENBHOCTH JOJDKEH pa3peuiarbCsi B XOJ€ CyIeOHOro
3acelaHusl U OTPaXaTbCsi B MOTMBUPOBOYHOM 4HacTu peuieHus. CienoBaTelbHO,
BBIBOJI CYJla O HEJICWCTBUTEIBHOCTH CAEJIOK HE MMEET MPABOBOTO 3HAYCHUS IS
JIWI, HE YYAaCTBYIOIIMX B JI€JI€, HE CO3JAET U HE MOJATBEPKAAET MPAB CTOPOH B
OTHOIIEHWH A3THUX JIUI, MOATOMY YKAa3aHHbIE JIMIA HE JOJHKHBI MPUBJIEKATHCS K
Y4acTHIO B nene.’

PaccmarpuBas Bompoc O TMPUHATAM K NOPOU3BOACTBY aNEUISIHIHOHHOMN
*ano0bl, TOJAHHOW JIMIIOM, HE TMpPHUBICUEHHBIM K Yywactuio B jene, A.C.
TuMomeHko ykasbiBaeT cienyroiiee. Eciu nuio He ObLI0 MOMMEHOBAHO B
PE30JIIOTUBHON 4YacTH 00KalyeMoro cyneOHOro akra, OJHAKO JAHHOE JHIO0
MoJiaraeT, 4YTo €ro MmpaBa U UMHTEPECHl KAKUM-TO 00pa3oM HapyHIAOTCS MPUHSATHIM
CylieOHBIM aKTOM, OHO MOKET 3alllMTUTh CBOU MpPaBa, MOJAB CaAMOCTOSTEIbHBIN
uck B cyA. [Ipu sTom mpaBuiio 0053aTeIbHOCTH Cy€OHOTO aKTa, BCTYMUBILETO B
3aKOHHYIO CHITY, IEPECTAET AEMCTBOBATH JUIS CYy/ld, pPACCMATPUBAIOIIETO «HOBBIN
wck.”

[Tozunus Ilpesnnnyma BAC P® no naHHOMY BONpPOCY Hallla OTPaXKECHHE B
noctanoBnenun ot 20.03.2007 Ne 1482/06 mno geny O MpU3HAHUU
MCKJIIOYUTEIBHOTO MPaBa Ha TOBAPHBIN 3HAK. YKa3aHHBIM MMOCTAHOBJICHUEM ObLIN
OTMEHEHBI CyACOHBIE aKThl CYJOB MEPBOM, amneISIMUOHHOW M KacCaluOHHOU
nHctanuuil. [lpesuauym BAC P® ucxomun w3 TOro, 4rto B MOMUBUPOBOYHOU
YacTH pEUICHUs CyJla MEePBOM MHCTAHIIMU COAEPKATCS BBIBOJBI 00 yCTAHOBJICHUU
CyJIOM OTCYTCTBHS IpaBOIIpeEeMCTBa OOIECTBA M HEJAOKA3aHHOCTH MEpexojia K
HEMY MpaB U O00SI3aHHOCTEH, B TOM YHUCJIE U B OTHOLICHUH CIIOPHOTO TOBAPHOTO
3HaKa, MEXJ1y TEM OOIIECTBO HE ObLIO MPUBJICYEHO K YUYACTHIO B JIETIC.

4. B coorBerctBuM ¢ 4. 3 cT. 266 AIIK P® B apbuTpaxHoMm cyie
aneJUIILIMOHHON WHCTAHLIMU HE MPUMEHSIOTCS MPABUJIA O MIPUBJICYEHUH K YUACTHUIO
B Jieje TpeTbux Jinil. 1103TOMy, yCTaHOBHB, UTO pEIIEHUWE BBIHECEHO O IpaBax H
00sI3aHHOCTAX JIMIIA, HE MPUBJICUCHHOIO K y4acTHUIO B JeJie, Cy[ aneuIsIuOHHON
MHCTAHIIUM B COOTBETCTBUM C 4. 5 cT. 270 AIIK P®, n. 42 MadbopmManmoHHOTO
nuceMa IIpesuaguyma BAC PO ot 13.08.2004 Ne 82 mpuHHMaeT NMOCTaHOBJIEHUE
00 OTMEHE peIIeHUS U YKa3blBaeT B HEM WIM B OTACJIBHOM OIPEIEIICHUH Ha
Mepexo] K paCCMOTPEHHUIO Jiesia IO IpaBuiiaM, YCTAHOBJIEHHBIM ISl PACCMOTPEHUSA
Jena B apOUTpaXHOM cyze mepBod mHcTaHuuu. [Ipu 3TOM pemraeTcss Bompoc o
MPUBJICYEHUH K YUACTHUIO B JIEJI€ TPETHETO JIMIA.

Takum oOpa3oM, aneuSIIUOHHBIN CYJl B JaHHON CUTYyalluu 00543aH OTMEHUTD
pelICHUE Cyaa NEPBOM HHCTAHIMM M IEPEUTH K PACCMOTPEHHUIO Jena IO
MpaBUJiaM, YCTAHOBJICHHBIM B apOUTPAXKHOM CyJI€ IEPBOM MHCTAHIINU.

JlaHHBIN BBIBOJ| HaIlleN MOATBEPKICHUE B MPAKTUKE apOUTPAKHBIX CY/IOB
KaccalluoOHHOM WHcTaHuuu. Tak, moctaHoBieHueM DAC YpanbCkoro okpyra oT
16.08.2007 Ne ®09-6489/07-C6 ormeHeHo mnocTraHoBieHne CeMHaAIaTOro

¥ Yeprpimon I'. O TpeThHX JMIAX 110 BHHANKALHOHHOMY HCKy // DJK-FOpuct. 2006. Ne 21.
’ Tumomenko A.C. IIpo6aeMbl aneUISIMOHHOIO MPOU3BOACTBA B apOHTPakKHOM Hpolecce // 3aKOHOATENbCTRO.
2007. Ne7.
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apOutpaxxHoro aneuisimoHHoro cyna ot 28.04.2007 Ne 17AII-711/07-TK.
AMNENISUUOHHBIA Cy/J TPUIIE] K BBIBOJY O TOM, YTO CyA€OHbIE aKThl MO JACIY
MOTYT MOBJIUATH HAa MpaBa U OOSA3aHHOCTHU JIUIIA, HE MPUBICYEHHOIO K Y4acTHUIO B
Jiesie, B CBS3U C YEM BBIHEC OINpPEJEICHUE O MPUBICUEHUN IO JIETY TPETHEro JIUIIA.
PaccmotpeB nmeno B mopsiake cr. 266 AIIK P®, aneutaimoHHBIA CyJ OCTaBHII
peuieHue cyaa mnepBoll wuHCTaHuMM 0Oe3 wu3MeHeHus. Cya KaccallMOHHOMU
WHCTAHIIMU, OTMEHSS MOCTAHOBIICHUE aNEUIIIMOHHOTO CyAa, yKasall, 4YTo CYyJ B
Hapymieaue cr. 270 AIIK P® He oTMeHMN pelieHue cyna mo 0e3yCIOBHOMY
OCHOBaHHIO M HE PAcCMOTpeNl [e0 MO TMpaBuiaM, YCTAaHOBJICHHBIM JUIs
paccMOTpeHus Jejia B CyAe€ TMEepBOM HWHCTAHIIMU. AHAJIOTUYHBIE BBIBOBI
conepkarcsa B noctaHoBiaeHUsIX DAC Ypanbckoro okpyra ot 17.07.2006 Ne ©(09-
4914/06-C3, ®AC Cesepo-KaBkasckoro okpyra ot 22.05.2007 Ne OO08-
1983/2007, ®AC IloBomxkckoro okpyra oT 31.01.2006 No A65-23289/04-CI2-6,
®OAC Bocrouno-Cubupckoro okpyra ot 27.06.2007 Ne A10-4403/06-D02-
3268/07.

B ropuauyeckoii nureparype Takxke oOpaiaercs BHUMaHUE Ha TO, YTO €CJIU
pelieHrue OTMEHSETCS] MO 0e3yCIOBHBIM OCHOBAHHUSIM, JIUIIO, HE MPUBJICYECHHOE K
YYaCTHUIO B JieJie Cy/JIOM MEPBOM MHCTAHIIUM, B CIy4ae PacCMOTPEHUS Jeja B CyJie
aneJIAIMOHHON WHCTAHIIMU 110 TIpaBWiIaM Cyjaa TEpPBOM HWHCTAHIIMHU, OyJeT
JWIIEHO TpaBa 00KaJIOBaTh CyACOHBIN aKT B aNeJUISIIIMOHHYIO WHCTAHIIMIO, YTO
MOBJIEYET HAPYUIEHHWE KOHCTUTYLMOHHOIO IpaBa JAHHOIO JHUIA Ha CYyJAeOHYIO
3amHTy.10 [ToaTomy mnpemmaraercss BHeCTH U3MeHEHHsT B cT. 269 AIIK PO,
MPEIOCTaBUB B TAaKOW CHUTyallMd CyAy aneJUSIIIMOHHOW WHCTAHIIMK IIPaBO
nepeaBaTh J1eJ10 Ha HOBOE PACCMOTPEHUE B CYJ] IEPBOM MHCTAHIINU.

5. HeoaHo3HauHO pemiaercss B NpakTUKE apOUTPa)KHBIX CYJIOB BOIPOC O
MPUBJICYEHUU TPETHUX JIUI[ MPU PACCMOTPEHUU CHOPOB, CBSI3aHHBIX C 3aIUTOU
MHTEJUJIEKTYaJIbHONH COOCTBEHHOCTH.

ApOuUTpaXHbIM CyJaM HEMOABEJOMCTBEHHBI CIOPbHl IO 3alllUTe MpaB Ha
pe3yAbTaThl UHTEIUICKTYAJIbHOM JEeATEeNbHOCTH, CYyObEKTaMH KOTOPBIX SIBIISFOTCS
aBTOpbl — ¢uznyeckue auma. OAHAKO B HEKOTOPBIX CIIydyasX apOUTPAKHBIA CYI
MPUXOJUT K BBIBOJY O HEOOXOJMMOCTH TMPHUBIICUCHHS] aBTOpa IPOU3BEICHUS
(u300peTeHus, MOJIE3HOW MOJENM, MPOMBIILIEHHOTO0 o0pa3na) — (U3nUecKoro
JUIA K YYaCTHIO B JIeJI€ B KQU€CTBE TPETHETO JIUIIA.

Mo0:KHO BBIEIUTH CIEAYIONIME CUTYaIluU, KOT/Ia CyJl IpHU3HaJ 00s3aTeIbHBIM
MPUBJICYECHHUE aBTOPA B KAYECTBE TPETHETO JIUIA:

- UCTEI] B ICKOBOM 3asIBJIEHUU OCIIapUBaeT MpaBa aBTOPCTBA.

[ToctanoBnennem @DAC VYpansckoro okpyra ot 24.06.2003 Ne ®09-
1567/2003-'K otrmeHeHbl cyneOHble aKThl CYAOB NEPBOM U ameUISIIIUOHHOMN
MHCTaHIIMHI MO AeNy MO UCKY O MPU3HAHUU HEJIEUCTBUTEIbHBIM CBHUJIETEILCTBA 00
opuIMaNTBbHON PErUCTPAIlMU 32 OTBETYMKOM 0a3bl JAHHBIX, JEJIO HAIMPAaBICHO Ha

' Tumomenko A.C. IIpoGieMb! ane/uIsSIMOHHOr0 IPOU3BOICTBA B apOUTPaKHOM Hporecce // 3aKOHONATETbCTBO.
2007. Ne7.

[Hepctiok B.M.ApOutpakHslii mporecc (B BOIpocax 1 oTBeTax). KoMMeHTapuu, pekoMeHIany, MpeyIoKeHus 110
npuMeHeHnto AITK PO.
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HOBO€ PAacCCMOTPEHME HA OCHOBAHWHU cieayroniero. Mcren B MCKOBOM 3asBIEHUU
COCJIAJICSI HA TO, YTO 3apPErUCTPUPOBAHHAS OTBETUMKOM 0Oa3za JaHHBIX HE 00JagaeT
HAay4YHOW HOBU3HOU W HE SIBIISIETCA OPUTMHAIBHOM. V3 mMeromuxca B MaTepuaiax
Jena JOKYMEHTOB CJEAyeT, YTO B KauecTBE aBTOPOB 0a3bl JaHHBIX YKa3aHbI
¢duznyeckue Nuia, a OTBETYUK SIBISETCS JUIIL 00JajaTeIeM HCKIIOUUTEIBHOTO
mpaBa Ha 0a3y JgaHHbIX. [lockonbKy wucTel, oOchapuBas 3aKOHHOCTh
roCyJapCTBEHHOW peructpanuu 0a3bl JaHHBIX 32 OTBETYMKOM, B KadyecTBE
000CHOBaHMS HCKa yKa3all Ha TO, YTO (DAKTUUYECKH MpaBa aBTOPCTBA MPUHAJJICKAT
MHBIM JIUI[aM, TIPUHATHIE TO JIeNly Cy/neOHble aKThl MOTJIM TMOBIUSTH HA IpaBa U
00SI3aHHOCTU JIUI, ABTOPCTBO KOTOPBIX OCIMApUBAETCS. ApPOUTpPaKHOMY CYIy
CJIeI0BAJIO MPUBJIEYD K YUACTUIO B JIeJ€ ATUX PU3MUECKUX JTUIL;

- CHOp BO3HMK B CBSI3U C TEM, 4YTO aBTOp IEepelall HCKIIOYUTEIbHBIC
ABTOPCKHE MPABa HA UCITOJIb30BAHUE TPOU3BEICHUS KaK UCTIY, TAK U OTBETUHKY.

N3narensckuil jom oOpatuiicss B apOUTPaKHBIA CYJl C UCKOM K OOIIECTBY O
KOH(UCKAIIUU y TOCIEAHET0 KOHTpa(aKTHBIX IK3EMIUISIPOB KHUTH, TMEpeadye ux
uctiy. HckoBeie TpeOOBaHMSI OBUIM MOTHBUPOBAHBI TEM, YTO OTBETYHK
onmyOMuKOBaJl ~ KHHUTY, B KOTOpPYIO Obljla BKJIIOYEHA YacTh JHUTEPATypHOTO
MPOU3BEJCHHS, WCKIIOUYUTEIbHBIE aBTOPCKUE IpaBa HA KOTOPOE MNPHUHAIJIEKAT
uctiy. IIpu paccmoTpennn aena cygjaMu yCTaHOBIIEHO, YTO aBTOP HAa OCHOBAHUH
ABTOPCKOTO JIOTOBOpa IEpeNall MCTLY HCKIIOUHUTENbHBIE ABTOPCKUE ITpaBa Ha
KHUTY. Mexa1y aBTOPOM U OTBETYMKOM TaK)Xe ObUI 3aKJIIOUEH aBTOPCKHUM JTOTOBOP
0 mepegaye HCKIIOUMTEIBHBIX IIPaB Ha HCHOJb30BaHWE mnpousBeacHus. Cyn
MEpBOM HHCTAaHIMM OTKas3ajl B YAOBIETBOpeHMH UcKa. OpHako JleBATbIN
apOUTpaKHBIN aNeJUSIIUOHHBIN CYJl pellleHHe CyAa MEePBOM MHCTAHIIMU OTMEHUII
Ha ocHOBaHMH II. 4 4. 4 cT. 270 AIIK P® B CBSI3M C HENIPUBIIEUEHUEM K YYACTHUIO B
JeJe aBTOpa CIOPHBIX Mpou3BencHUuW. PaccMoTpeB paena 1o mnpaBuiiam,
YCTAHOBJICHHBIM JIJIsl PACCMOTPEHUS JIe]l B apOUTPaKHOM CYJI€ TIePBOM UHCTAHIIUH,
aneJUBIMUOHHBIN CyJ] OTKa3zajll B YJOBJIETBOPEHUU HCKa (IIOCTAHOBIEHHE OT
08.08.2005 Ne 09AII-5501/05-T'K). IIpu sTOM aneuIsIIMOHHBIN Cyd HUCXOAMI M3
HEJI0Ka3aHHOCTU UCTLOM (paKTa HapylIEHUs €ro aBTOPCKHUX MpaB, yKa3zaB, B TOM
yuciae, Ha TO, YTO IO JIOTOBOpaM, 3aKJIIOYEHHBIM aBTOPOM C HCTHOM H
OTBETYMKOM, OBLIIM Mepe/iaHbl IBa pa3HbIX npoussBeAeHus. [loctanoBnenuem GAC
MockoBckoro okpyra ot 10.11.2005 Ne KI'-A40/10749-05 mnocTaHOBiIEHHE
aneJuUSIIMOHHOTO Cya OCTaBJIEHO 0€3 U3MEHEHHS;

- CyJl IaeT IPaBOBYIO OLIEHKY aBTOPCKOMY JIOTOBODY.

[Ipesunguym BAC P® (mocranosnenune ot 27.06.2006 Ne 2039/06)
MepecMOTpEN B MOPSAJIKE HAA30pa CYACOHBIE aKThI MO ANy MO MCKY U3/aTelbCTBa
O 3alpelleHud BTOPOMY U3/IaTEIbCTBY BBINYCKAaTh B TPaXIAHCKUM 000pPOT
n3laHHylo KHUry. Mcrenr B 00OCHOBaHME HCKa yKasall, YTO €My MpPHUHAJJIEKAT
VCKJIIOUHUTENBHBIE MPAaBa Ha CIIOPHOE IMPOW3BEICHHE HAa OCHOBAaHWM JIOrOBOpa O
nepegaye HMMYIIECTBEHHBIX MPaB  Ha HMHTEUIEKTYyaldbHYIO COOCTBEHHOCTb.
OmnpeneneHue cyna NepBO MHCTAHIMM K Y4acTHIO B Jiesie ObUI IPUBJICYEH aBTOP
kHUru. CyJZl MepBOM MHCTAHIMH, OTKA3bIBasi B yJIOBJIETBOPEHUN MCKA, UCXOAUI U3
TOr0, 4YTO JOTOBOp, NOANMCAHHBIA MEXKJIYy aBTOPOM H HCTLOM, SBIISIETCA
HE3aKJIIOUYEHHBIM, MIOCKOJIBKY CTOPOHBI HE JIOCTHUIJIA COTJIALIEHUS O €r0 MPEeaAMETE.
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[Tpesnagunym BAC P®, ykazas, 4TO CHOPHBIN JOTOBOP IO CBOEM MTPABOBOM MPUPOJIE
ABJISICTCS. aBTOPCKUM JOTOBOPOM 3aKasza, MOJAEpPKAI BbIBOJA CyJa IE€pPBOM
WHCTAHIHUH O €T0 HE3aKJIHOUYEHHOCTH.

Otnen ananu3za, 000011IeHNs CyAeOHON TPAKTUKH,
3aKOHO/IaTEIbCTBA U CTATHCTUKH



