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THE CONCEPT OF SOVEREIGN IMMUNITY IN
INTERNATIONAL LAW AND A REVIEW OF THE
THEORIES ON IMMUNITY OF STATE

There are three theories involving states” immunity, The absolute immunity in which state is exempt from
all responsibilities, Theory of refutation of immunity by virtue of which a state may be, like any other legal enti-
ty, prosecuted in courts and/or the arbitration awards issued against a state may be enforced ordinarily, The lim-
ited immunity of the difference between acts of sovereignty and actions of office. However, delimitation of acts
of sovereignty and actions of office is in itself a problem for which publicists have not yet been able to fine a
clear formula. At this stage, the state not in the position of a sovereignty holder but in a position similar to pri-
vate entities proceeds to take actions. In other words, without using its rights of sovereignty, participates in habit-
ually commercial and irregular activities. Obviously, in such circumstances, granting any immunity is pure injus-
tice and shall be an impediment to development of commercial relations.
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Interdiction;

Since early twentieth century, states and interna-
tional publicists have put most of their efforts into pro-
hibition of war and recourse to force in international
relations. Obviously in such circumstances, the inter-
national law approach to sovereign jurisdictional
immunity of state is a sovereignty-oriented approach; a
manifestation of which is the protection of the states
from the jurisdiction of the courts of the others.
Therefore, in this period too, the theory of doctrine of
absolute immunity of state is still the issue of consid-
eration; something almost unexceptionall.

However, due to social changes, especially the
subsequent economical changes in the international
community and states’ interference in economic affairs
on one hand, and the central tendencies of the interna-
tional law on the other hand, its limits and boundaries
extend and emerge more, so much so that it makes
some publicists suspect that the issuze of jurisdictional
immunity of state is on the downfall .

The importance of the case in point is that it
reveals the historical roots of the immunity of state in
international law which is very useful for studying the
theories and scope of jurisdictional immunity of state;
a principle which is the subject of consensus. In this
section, with due consideration to the significance of
the issue, we study different views and compare them
with one another.There are three theories involving
states’ immunity, as follows:

1. The absolute immunity in which state is exempt
from all responsibilities

According to an ancient custom in common law,
this immunity should be applied to all foreign states

without distinction. It is assumed that state is exempt
from all responsibilities. Marchal argues that no law-
suit can be brought against a rightful authority whose
right arises from its will and a ruling power cannot be
brought, despite its will, under the jurisdiction of
courts of justice4.

The clarion meaning of this theory can be found in
Qureshi v. USSR:

“According to this doctrine, state, in all cases,
shall be sued in its own courts and shall be tried by
virtue of its own laws. This rule is especially applica-
ble to all situations even those in which the State is a
party to private transactions and is involved through its
representatives abroad in buying and selling, granting
loans, acquiring credits and as a whole dealing with
activities that are a part of international trade”.”

In this theory, state sovereignty is interpreted in
such a way that applying foreign jurisdiction and laws
to a state is considered as a great degradationG.
Therefore, the entire activities of a state including its
commercial, sovereign and/or detrimental activities are
assumed to be immune from any proceedings outside
its territory. Given the changes and developments of
the twentieth century, the Rule of States’ Absolute
Immunity gradually lost its conformity with the
requirements of the time. In this era, with regard to the
dramatic expansion of international trade and the
necessity to repair the destructions caused by the world
war, states entered the trade market and virtually start-
ed to do activities which were, previously, either
impossible or the exclusive domain of the private sec-
tor. Therefore, the theory of absolute immunity gradu-
ally declined and the municipal courts of the European
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states abandoned the absolute immunity over time. In
this respect, the practice of the Swiss, German, English
and French courts are noteworthy. In addition to the
judicial precedent, the existing trend in international
commissions is also a positive proof for the gradual
abolition of the absolute immunity theory

In this regard, the practice of non- official organi-
zations, too, is in conformity with the trend of the abo-
lition of states’ absolute immunity; the draft of the
Study Group of Harvard University in 1932, upon sup-
porting the limited immunity theorg, proclaimed the
end of the rule of absolute immunity .

2. Theory of refutation of immunity by virtue of
which a state may be, like any other legal entity, pros-
ecuted in courts and/or the arbitration awards issued
against a state may be enforced ordinarily. According
to some publicists such as Lauter Pacht, State immuni-
ty is essentially devoid of legal basis and a state, just
like any other legal entity, can be prosecuted in courts
and/ or the arbitration awards issued against a state can
be enforced ordmarlly All the same, the said publicist,
in some specific cases, has not been able to deny the
state immunity and hence he has incorporated in his
principle exceptions literally regarding the enforce-
ment of sovereignty. He believes that due to the inher-
ently political nature of some claims, the courts cannot
hear the cases related thereto. In his opinion, these
cases are as follows:

a- Actions taken for the enforcement of the pro-
visions of law of a foreign state;

b- executive and administrative operations of a
foreign state on the territory of the same;

c- issues concerning the political 1mmun1ty
Although, Luther Pachter made a lot of efforts to prove
that the sovereignty- related actions are not only limit-
ed to the above cases, but also other disputes between
a state and private entities such as acting, nevertheless,
it does not seem that this publicist’s opinion have been
absolutely implemented in any legal system and, at
present, 1s devoid of any solid basis in terms of posi-
tive law' .

3. The limited immunity of the difference between
acts of sovereignty and actions of office, a theory prin-
cipally accepted by most of the legal systems, is that
the sole intervention of a state in industrial and com-
mercial operations is considered as that state’s implic-
it waiver of invoking the principle of immunity in
terms of cognizance of an issue by judicial authori-
ties . Therefore, before enforcement of an arbitration
award, the court should take into account whether the
award has been issued in respect of commercial dis-
putes and acting, or on the basis of the dispute arising
from issues that are somehow connected with state’s

sovereignty. It is to be noted that in this theory it is
assumed that the state has two characters on the basis
of which it will be held immune or accountable:

1- The governing character of the state; in this
character, the state in its rule of sovereignty granted by
people “rules as a sovereign”. For instance, for the pur-
pose of preserving the value of the national currency,
prevents the import and export of some commercial
items and/or for the purpose of preserving the public
health, prevents some of the harmful activities. As may
be seen, the nature of these activities is such that they
are solely at the discretion and authority of the states;
so much so that private entities are firstly unable of
their incumbency and secondly, in case of encounter-
ing such activities, are devoid of bargaining power
even if they are damaged, as those activities are con-
sidered as sovereignty acts.

2- The private character of state: the ruling char-
acter of the state doesn’t prevent the same from exer-
cising incumbency in activities that are often carried
out by private entities. However, in the past, the states
were less likely to engage in such activities.
Nevertheless, delimitation of acts of sovereignty and
actions of office (ACTA JURE GESTIONIS) is a prob-
lem for which the publicists have not yet been able to
find a clear formula.

Some publicists like S. Weiss believe that for
determining the actions of ofﬁclg, attention should be
given to the nature of the claim . If the claim is about
a contract or it is a tort, the state shall not be entitled to
immunity. However, this cannot be inferred from the
sets of judicial precedent in different countries.
Another theory more invoked by the courts believes
that attention should be given to the aim of the legal
issue. If the aim of transaction is the execution of a
normal business, just the fact that the state is the trans-
acting party does not cause 1mmun1ty, and the state can
enjoy immunity in other cases .

Conclusion,

Upon the formation of industrial revolution in
Europe and presentation of theories by great econo-
mists such as Adam Smith, gradually an idea emerged
to the effect that the intervention of government in
business causes international community’s tendency
towards the doctrine of limited immunity instead of 5
absolute immunity and the judicial immunity gradual-
ly took steps towards limited immunity too. We
emphasize the effects of the First and Second World
Wars because as a result of these two wars, espec1a11y
the Second World War and due to severe damages, the-
mainly- private economies of the European States were
forced to become state-sponsored ; and in most of these
states, like socialist parties the state economy became
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predominant. In such circumstances, the formation and
public welcome of the theory of limited immunity
could guarantee the interests of the private traders
transacting with the state. Therefore, after the Second
World War, the theory of limited immunity became
internationally popular.Upon the formation of the
necessity of states’ incumbency in trade, states, like
private entities, “have to possess property, conclude

ceeds to take actions. In other words, without using its
rights of sovereignty, participates in habitually com-
mercial and irregular activities. Obviously, in such cir-
cumstances, granting any immunity is pure injustice
and shall be an impediment to development of com-
mercial relations. However, delimitation of acts of sov-
ereignty and actions of office is in itself a problem for
which publicists have not yet been able to fine a clear

contracts, and be debtor or creditor;’i.e. actions that formula.
separate them from their sovereign character. At this
stage, the state not in the position of a sovereignty

holder but in a position similar to private entities pro-
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Lessons of the Hague International Law

Ununwhw Smunpjuwlin
ML hpwjwghnnipjub pwlynipntinp
Eypnyuwyuwi L showqqujhG hpwynilGph wiphn

quoenenkyr
Unujbpbl whdbnbGdfulyhmpyul huybgwlpupgn dhowqqouypl opblipnid L
wlGwply whnmmppul widbnGdfubihmppul mbGumpimGGGph dwupl
MtnmpnGGtph whdtinGdfutijhmpjwl ytpwptipyu) gnjnipyniG nGhG6 tptip mtumpniGGtpn: Fugwunpduy
wdtinGufubihnpnilp, npntin whnnipym GG wquunywo t pninp mbuwyh ywunwufuwuwumynpjmGitphg: UG-
atinGdfutiihmpjul htppdwl wmbunipynbp, puwm nph, whmmpniGp Jupnn b, hGyutu guGuguwo wjp hpujw-
pwGwlwl shuynp, dnunpyt] nquunwpwiibpnd, Wiwd ghunnipjwl ghd jujugwd wpphunpwdwjhG npng-
nuiGtpp Junpnn GG, npubu JuinG, shpuwgnpoyt: UmybtptiGmpjul npulnpnudGtph b whwnmpjwlG gnponnni-
pynGGtnh dhol wnjw wmwpptipmipymGGtph vwhiwlwihwy widtnGiubhnpymb: Uwlw) G, unidbptlinipyju
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npulnpnuiGlinh L whnmpjwl gnponnnipymGGtinh vwhiwlwquumnidl hGpGhG fulinhp t, nph hwdwp hpwww-
pwiwhnuGtphG ntinlu sh hwonnyty quaGt) hunwy pwGwdal: Uyu thnynud, ny pt uniytiptiGnipjwl hpwjwwuh-
nn9 upquyhdwynid, wjp dwulwynp shwynpltiph Giwlnipjudip jupquyhdwy niGtignn whunnipyniGl ujund
E pwyitin dinGupyty: Uy Yepy wuwo, wnwlg oqunugnpotint hp umybtptiGmpjul ppuymGpGtpp, dwulwy-
gnui L unynpwpwp YndtipnghnG L squbnGuyupguwd gnponnnipyniGGtnh: UWYGhwjmnptl, wjuwhuh hpuyp-
dwyGtipmy, 2Gnpht) gwliyugwo duh wldtnGifubihnpini shwiywlwly wiwpqupmpnl £ L fungplnnun
Yhwlnhuwlw wnlnpwjhl hwpwptpmpmniGGiph qupqugiwl hwdwn:

<pdwpwetp- Unifbphl wiébeGdfulympmb, pugupdwl widbnbGdfubjhmpim b, widbetGdfubhmpiui
hbppmd, vwhdwGunhuwly wlidtnGdfulhmpimG:

Mocrada IOcydranm
Kadenpa esponeiickoro n MexmyHapoIHOIO Npasa IOPHIHYECKOTO
¢pakynsTera EpeBaHcKoro rocygapcTBEHHOIO YHUBEpCUTETA

PE3IOME
Konpenanns cyBeperaoro aMMyanaTeTa B MEXYHAPOIHOM 3aKOHE H
0030p TCOpHA AMMYHHTETA TOCYAAPCTRA

OTHOCHUTENBHO UMMYHHUTETA FOCYAAPCTB CYLIECTBYIOT TPU TeOpHH. M CKIMIOUNTENbHBIA KIMMYHHTET, FA€ TOCYIapCTBO
OCBOOOXKIEHO OT BCSKOIO pofia OTBETCTBEHHOCTH. TeopHsi ONpOBEpKEHUss HIMMYHHUTETA, O KOTOPOM TrOCyIapcTBO
MOKET Kak Jo0asi MHasl I0pUIMyecKasl euHUIA, OOBUHSTBLCS B Cylax, W/WIM apOMTpaskHble PEIIeHHs, BHIHECEHHbIE
NPOTHB rOCYAapCTBa, MOT'YT, KaK MPABUIIO, HE OCYILECTBISATHCS. MexXay NpOsBICHUSIMU CYBEPEHUTETa U [EHCTBUSIMU
TOCYIApCTBA HATMYECTBYIOT pasiMyMsl OrpaHUYEHHOr0 UMMYyHHUTeTa. OHAKO, OrpaHUYEHHE MPOSBICHUN CyBEepEeHUTETa
U [IEACTBHI rocygapcTBa caMo coOO0M sIBISIETCs] MPOOIEMOI, M3-3a KOTOPOH ITyONUIMCTaM A0 CUX MOp HE yNajaoch HAalTH
yeTkoll (popMyibl. Ha jaHHOM aTane, He B KadecTse oOnafaTelsi CyBEPEHUTETA, a KaK UMEIOIIEE CTaTyC B OTHOMIECHUH K
YaCTHBIM EIMHMIAM IOCYIapCTBO HAYMHAET MPUHUMATh Mepbl. IHpIMH cioBaMu, 6€3 UCIONB30BAaHMSI CBOETO MpaBa Ha
CYBEpEHUTET OOBIYHO YYacTBYET B KOMMEPYECKOW U HEpEerymmpyeMol AesTeNbHOCTH. OYEeBUAHO, YTO B TaKUX CHUT-
yalusix, HarpaXxaaTb MIMMYHHUTETOM K J1000i ¢hopMe OIHO3HAYHO HECTPABEIUBOCTb U CTAHET MPEMSTCTBUEM Ha MyTH
Pa3BUTHS] TOPTOBBIX OTHOIIEHU.

Kmoveppre ciiopa: CyBepeHHbII HMMYHHTET, A0COTIOTHBIH HMMYHHTET, OIPOBEPKCHIEC HMMYHHTETA, OIPAHHICH-
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