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;
Since early twentieth century, states and interna-

tional publicists have put most of their efforts into pro-
hibition of war and recourse to force in international
relations. Obviously in such circumstances, the inter-
national law approach to sovereign jurisdictional
immunity of state is a sovereignty-oriented approach; a
manifestation of which is the protection of the states
from the jurisdiction of the courts of the others.
Therefore, in this period too, the theory of doctrine of
absolute immunity of state is still the issue of consid-
eration; something almost unexceptional .

However, due to social changes, especially the
subsequent economical changes in the international
community and states’ interference in economic affairs
on one hand, and the central tendencies of the interna-
tional law on the other hand, its limits and boundaries
extend and emerge more, so much so that it makes
some publicists suspect that the issue of jurisdictional
immunity of state is on the downfall .

The importance of the case in point is that it
reveals the historical roots of the immunity of state in
international law which is very useful for studying the
theories and scope of jurisdictional immunity of state;
a principle which is the subject of consensus. In this
section, with due consideration to the significance of
the issue, we study different views and compare them
with one another.There are three theories involving
states’ immunity, as follows:

1. The absolute immunity in which state is exempt
from all responsibilities

According to an ancient custom in common law,
this immunity should be applied to all foreign states

without distinction. It is assumed that state is exempt
from all responsibilities. Marchal argues that no law-
suit can be brought against a rightful authority whose
right arises from its will and a ruling power  cannot be
brought, despite its will, under the jurisdiction of
courts of justice . 

The clarion meaning of this theory can be found in
Qureshi v. USSR:

“According to this doctrine, state, in all cases,
shall be sued in its own courts and shall be tried by
virtue of its own laws. This rule is especially applica-
ble to all situations even those in which the State is a
party to private transactions and is involved through its
representatives abroad in buying and selling, granting
loans, acquiring credits and as a whole dealing with
activities that are a part of international trade .”

In this theory, state sovereignty is interpreted in
such a way that applying foreign jurisdiction and laws
to a state is considered as a great degradation .
Therefore, the entire activities of a state including its
commercial, sovereign and/or detrimental activities are
assumed to be immune from any proceedings outside
its territory. Given the changes and developments of
the twentieth century, the Rule of States’ Absolute
Immunity gradually lost its conformity with the
requirements of the time. In this era, with regard to the
dramatic expansion of international trade and the
necessity to repair the destructions caused by the world
war, states entered the trade market and virtually start-
ed to do activities which were, previously,  either
impossible or the exclusive domain of the private sec-
tor. Therefore, the theory of absolute immunity gradu-
ally declined and the municipal courts of the European
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states abandoned the absolute immunity over time. In
this respect, the practice of the Swiss, German, English
and French courts are noteworthy. In addition to the
judicial precedent, the existing trend in international
commissions is also a positive proof for the gradual
abolition of the absolute immunity theory . 

In this regard, the practice of non- official organi-
zations, too, is in conformity with the trend of the abo-
lition of states’ absolute immunity; the draft of the
Study Group of Harvard University in 1932, upon sup-
porting the limited immunity theory, proclaimed the
end of the rule of absolute immunity .  

2. Theory of refutation of immunity by virtue of
which a state may be, like any other legal entity, pros-
ecuted in courts and/or the arbitration awards issued
against a state may be enforced ordinarily. According
to some publicists such as Lauter Pacht, State immuni-
ty is essentially devoid of legal basis and a state, just
like any other legal entity, can be prosecuted in courts
and/ or the arbitration awards issued against a state can
be enforced ordinarily . All the same, the said publicist,
in some specific cases, has not been able to deny the
state immunity and hence he has incorporated in his
principle exceptions literally regarding the enforce-
ment of sovereignty. He believes that due to the inher-
ently political nature of some claims, the courts cannot
hear the cases related thereto. In his opinion, these
cases are as follows:

a- Actions taken for the enforcement of the pro-
visions of law of a foreign state; 

b- executive and administrative operations of a
foreign state on the territory of the same; 

c- issues concerning the political immunity .
Although, Luther Pachter made a lot of efforts to prove
that the sovereignty- related actions are not only limit-
ed to the above cases, but also other disputes between
a state and private entities such as acting, nevertheless,
it does not seem that this publicist’s opinion have been
absolutely implemented in any legal system and, at
present, is devoid of any solid basis in terms of posi-
tive law .

3. The limited immunity of the difference between
acts of sovereignty and actions of office, a theory prin-
cipally accepted by most of the legal systems, is that
the sole intervention of a state in industrial and com-
mercial operations is considered as that state’s implic-
it waiver of invoking the principle of immunity in
terms of cognizance of an issue by judicial authori-
ties . Therefore, before enforcement of an arbitration
award, the court should take into account whether the
award has been issued in respect of commercial dis-
putes and acting, or on the basis of the dispute arising
from issues that are somehow connected with state’s

sovereignty. It is to be noted that in this theory it is
assumed that the state has two characters on the basis
of which it will be held immune or accountable:

1- The governing character of the state; in this
character, the state in its rule of sovereignty granted by
people “rules as a sovereign”. For instance, for the pur-
pose of preserving the value of the national currency,
prevents the import and export of some commercial
items and/or for the purpose of preserving the public
health, prevents some of the harmful activities. As may
be seen, the nature of these activities is such that they
are solely at the discretion and authority of the states;
so much so that private entities are firstly unable of
their incumbency and secondly, in case of encounter-
ing such activities, are devoid of bargaining power
even if they are damaged, as those activities are con-
sidered as sovereignty acts. 

2- The private character of state: the ruling char-
acter of the state doesn’t prevent the same from exer-
cising incumbency in activities that are often carried
out by private entities. However, in the past, the states
were less likely to engage in such activities.
Nevertheless, delimitation of acts of sovereignty and
actions of office (ACTA JURE GESTIONIS) is a prob-
lem for which the publicists have not yet been able to
find a clear formula.

Some publicists like S. Weiss believe that for
determining the actions of office, attention should be
given to the nature of the claim . If the claim is about
a contract or it is a tort, the state shall not be entitled to
immunity. However, this cannot be inferred from the
sets of judicial precedent in different countries.
Another theory more invoked by the courts believes
that attention should be given to the aim of the legal
issue. If the aim of transaction is the execution of a
normal business, just the fact that the state is the trans-
acting party does not cause immunity; and the state can
enjoy immunity in other cases .

;
Upon the formation of industrial revolution in

Europe and presentation of theories by great econo-
mists such as Adam Smith, gradually an idea emerged
to the effect that the intervention of government in
business causes international community’s tendency
towards the doctrine of limited immunity instead of
absolute immunity and the judicial immunity gradual-
ly took steps towards limited immunity too. We
emphasize the effects of the First and Second World
Wars because as a result of these two wars, especially
the Second World War and due to severe damages, the
mainly- private economies of the European States were
forced to become state-sponsored ; and in most of these
states, like socialist parties the state economy became
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predominant. In such circumstances, the formation and
public welcome of the theory of limited immunity
could guarantee the interests of the private traders
transacting with the state. Therefore, after the Second
World War, the theory of limited immunity became
internationally popular.Upon the formation of the
necessity of states’ incumbency in trade, states, like
private entities, “have to possess property, conclude
contracts, and be debtor or creditor;”i.e. actions that
separate them from their sovereign character. At this
stage, the state not in the position of a sovereignty
holder but in a position similar to private entities pro-

ceeds to take actions. In other words, without using its
rights of sovereignty, participates in habitually com-
mercial and irregular activities. Obviously, in such cir-
cumstances, granting any immunity is pure injustice
and shall be an impediment to development of com-
mercial relations. However, delimitation of acts of sov-
ereignty and actions of office is in itself a problem for
which publicists have not yet been able to fine a clear
formula.
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ºäÐ Çñ³ í³ ·Ç ïáõ ÃÛ³Ý ý³ ÏáõÉ ï» ïÇ 
»í ñá å³ Ï³Ý ¨ ÙÇ ç³½ ·³ ÛÇÝ Çñ³ íáõÝ ùÇ ³Ù µÇ áÝ

ä» ïáõ ÃÛáõÝ Ý» ñÇ ³Ý Ó»éÝÙ Ë» ÉÇ áõ ÃÛ³Ý í» ñ³ µ»ñ Û³É ·á Ûáõ ÃÛáõÝ áõ Ý»Ý »ñ»ù ï» ëáõ ÃÛáõÝ Ý»ñ: ´³ ó³ñ Ó³Ï
³Ý Ó»éÝÙ Ë» ÉÇ áõ ÃÛáõ ÝÁ, áñ ï»Õ å» ïáõ ÃÛáõÝÝ ³½³ï í³Í ¿ µá Éáñ ï» ë³ ÏÇ å³ ï³ë Ë³ Ý³ï íáõ ÃÛáõÝ Ý» ñÇó: ²Ý -
Ó»éÝÙ Ë» ÉÇ áõ ÃÛ³Ý Ñ»ñù Ù³Ý ï» ëáõ ÃÛáõ ÝÁ, Áëï áñÇ, å» ïáõ ÃÛáõ ÝÁ Ï³ ñáÕ ¿, ÇÝã å»ë ó³Ý Ï³ ó³Í ³ÛÉ Çñ³ í³ -
µ³ Ý³ Ï³Ý ÙÇ ³ íáñ, Ù» Õ³¹ñ í»É ¹³ ï³ ñ³Ý Ý» ñáõÙ, ¨/Ï³Ù å» ïáõ ÃÛ³Ý ¹»Ù Ï³ Û³ ó³Í ³ñ µÇï ñ³ Å³ ÛÇÝ áñáß -
áõÙ Ý» ñÁ Ï³ ñáÕ »Ý, áñ å»ë Ï³ ÝáÝ, ãÇ ñ³ ·áñÍ í»É: êáõ í» ñ» Ýáõ ÃÛ³Ý ¹ñë¨áñáõÙ Ý» ñÇ ¨ å» ïáõ ÃÛ³Ý ·áñ Íá Õáõ -
ÃÛáõÝ Ý» ñÇ ÙÇç¨ ³é Ï³ ï³ñ µ» ñáõ ÃÛáõÝ Ý» ñÇ ë³Ñ Ù³ Ý³ ÷³Ï ³Ý Ó»éÝÙ Ë» ÉÇ áõ ÃÛáõÝ: ê³ Ï³ÛÝ, ëáõ í» ñ» Ýáõ ÃÛ³Ý
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¹ñë¨áñáõÙ Ý» ñÇ ¨ å» ïáõ ÃÛ³Ý ·áñ Íá Õáõ ÃÛáõÝ Ý» ñÇ ë³Ñ Ù³ Ý³ ½³ ïáõÙÝ ÇÝù ÝÇÝ ËÝ ¹Çñ ¿, áñÇ Ñ³ Ù³ñ Ññ³ å³ -
ñ³ Ï³ Ëáë Ý» ñÇÝ ¹»é¨ë ãÇ Ñ³ çáÕ í»É ·ï Ý»É Ñë ï³Ï µ³ Ý³Ó¨: ²Ûë ÷áõ ÉáõÙ, áã Ã» ëáõ í» ñ» Ýáõ ÃÛ³Ý Çñ³ í³ ïÇ -
ñáç Ï³ñ ·³ íÇ ×³ ÏáõÙ,  ³ÛÉ Ù³ë Ý³ íáñ ÙÇ ³ íáñ Ý» ñÇ ÝÙ³ Ýáõ ÃÛ³Ùµ Ï³ñ ·³ íÇ ×³Ï áõ Ý» óáÕ å» ïáõ ÃÛáõÝÝ ëÏ ëáõÙ
¿ ù³Û É»ñ Ó»é Ý³ñ Ï»É: ²ÛÉ Ï»ñå ³ë³Í, ³é³Ýó û· ï³ ·áñ Í» Éáõ Çñ ëáõ í» ñ» Ýáõ ÃÛ³Ý Çñ³ íáõÝù Ý» ñÁ, Ù³ë Ý³Ï -
óáõÙ ¿ ëá íá ñ³ µ³ñ Ïá Ù»ñ óÇ áÝ ¨ ãÏ³ Ýá Ý³ Ï³ñ· í³Í ·áñ Íá Õáõ ÃÛáõÝ Ý» ñÇ: ²ÏÝ Ñ³Û ïá ñ»Ý, ³Ûë åÇ ëÇ Çñ³ íÇ -
×³Ï Ý» ñáõÙ, ßÝáñ Ñ»É ó³Ý Ï³ ó³Í Ó¨Ç ³Ý Ó»éÝÙ Ë» ÉÇ áõ ÃÛáõÝ ÙÇ ³Ý ß³ Ý³Ï ³Ý³ñ ¹³ ñáõ ÃÛáõÝ ¿ ¨ Ëá ãÁÝ ¹áï
ÏÑ³Ý ¹Ç ë³ Ý³ ³é¨ïñ³ ÛÇÝ Ñ³ ñ³ µ» ñáõ ÃÛáõÝ Ý» ñÇ ½³ñ ·³ó Ù³Ý Ñ³ Ù³ñ:

Êàôåä ðà åâðîïåéñêîãî è ìåæäó íàðîäíîãî ïðà âà þðèäè÷åñêîãî 
ôàêóëüòå òà Åðå âàíñêîãî ãîñó äàðñòâåííîãî óíèâåðñèòå òà

Îòíîñèòåëüíî èììóíèòå òà ãîñó äàðñòâ ñóùåñòâ óþò òðè òåîðèè. Èñê ëþ÷èòåëü íûé èììóíèòåò, ãäå ãîñó äàðñòâî
îñâ îáîæäåíî  îò âñÿêîãî ðî äà îòâåòñòâåííîñòè. Òåîðèÿ îïðîâåðæåíèÿ èììóíèòå òà, ïî êîòîðîé ãîñó äàðñòâî
ìîæåò êàê ëþ á àÿ èíàÿ þðèäè÷åñ êàÿ åäèíè öà, îáâèíÿòüñÿ â ñó äàõ, è/èëè àðáèò ðàæ íûå ðåøåíèÿ, âûíåñåí íûå
ïðîòèâ ãîñó äàðñò âà, ìîãóò, êàê ïðàâèëî, íå îñóùåñòâëÿòüñÿ.  Ìåæäó ïðîÿâëåíèÿìè ñóâåðåíèòå òà è äåéñòâèÿìè
ãîñó äàðñò âà íàëè÷åñòâ óþò ðàçëè÷èÿ îã ðàíè÷åííîãî èììóíèòå òà. Îä íàêî, îã ðàíè÷åíèå ïðîÿâëåíèé ñóâåðåíèòå òà
è äåéñòâèé ãîñó äàðñò âà ñàìî ñîáîé ÿâëÿåòñÿ ïð îáëåìîé, èç- çà êîòîðîé ïóáëèöèñ òàì äî ñèõ ïîð íå óäàëîñü íàéòè
÷åòê îé ôîðìóëû. Íà äàííîì ýòàïå, íå â êà÷åñòâå îá ëà äàòåëÿ ñóâåðåíèòå òà, à êàê èì åþùåå ñòàòóñ â îòíîøåíèè ê
÷àñò íûì åäèíè öàì ãîñó äàðñòâî íà÷è íàåò ïðèíè ìàòü ìå ðû. Èíûìè ñëî âàìè, áåç èñïîëüçî âàíèÿ ñâîåãî ïðà âà íà
ñóâåðåíèòåò îá û÷íî ó÷àñòâóåò â êîììåð÷åñêîé è íåðåãóëèðóåìîé äåÿòåëüíîñòè. Î÷åâèäíî, ÷òî â òàêèõ ñèò -
óàöèÿõ, íàã ðàæ äàòü èììóíèòåòîì ê ëþ áîé ôîðìå îäíîç íà÷íî íåñï ðàâåäëèâîñòü è ñòàíåò ïðåïÿòñòâèåì íà ïóòè
ðàçâèòèÿ òîðãî âûõ îòíîøåíèé.


