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The patient is a user of health care services, human rights instrument providing a high degree of
whether healthy or sick!, or a person in contact with the individual protection. The signatory parties to the
health system seeking attention for a health condition’. Convention are obliged to secure all the rights men-
So it is a vast necessity to emphasize that the human tioned in the Convention within their jurisdiction.
right to health is vital to all aspects of a person’s well-  Particularly it concerns the following rights: right to life
being and especially life, and enjoying this right is cru-  (Article 2), prohibition of torture (Article 3), prohibi-
cial to the realization of many other fundamental tion of slavery and forced labor (Article 4), right to lib-
human rights and freedoms. It means that every erty and personal security (Article 5), right to a fair trial
woman, man, youth and child has the human right to the  (Article 6), no punishment without law (Article 7), right
highest attainable standards of physical and mental to respect for private and family life (Article 8), free-
health, including reproductive and sexual health, equal dom of thought, conscience and religion (Article 9),
access to adequate health care and health-related serv- freedom of expression (Article 10), freedom of assem-
ices, adequate standards of living, equitable distribution bly and association (Article 11), right to marry (Article
of food, access to safe drinking water and sanitation 12), right to an effective remedy (Article 13), prohibi-
without any discrimination. Specifically, the following tion of discrimination (Article 14).
types of discrimination are prohibited: related to the The Convention has several Protocols, for
race, color of skin, sex, language, religion, political and instance, Protocol No 1 of 20 March 1952 guarantees
other opinions, social and national origin, incomes, the protection of property, the right to free elections,
birth, physical and mental incapacity, condition of right to education, Protocol No 7 of 22 November 1984
health, sexual orientation and any other civil, political, states the procedural safeguards relating to expulsion of
social status®. aliens, the right of appeal in criminal matters, compen-
The Council of Europe, which is actually one sation for wrongful conviction, the right not to be tried
of the oldest and biggest international organizations of or punished twice, Protocol No 13 of 3 May 2002 pro-
the European region, prioritizes the promotion of the hibits death penalty.
fundamental human rights and freedoms in the The Republic of Armenia has signed the
European region. Additionally the Council of Europe Convention on 25 January 2001 and has ratified it on 26
has other special prominences, particularly creating April 2002 and by this action the Republic of Armenia
legal standards, fostering democratic development, the acknowledges the jurisdiction of the European Court of
rule of law and cultural cooperation between its mem- Human Rights (hereinafter referred to as “the Court”)
ber states. That’s why the aim of the Council of Europe thus undertaking the obligation of protection of human
is to achieve a greater unity between its members to rights in its territory by bringing the national legislation
safeguard and realize the ideals and principles, which in line with the clauses of the Convention®. As an inter-
are their common heritage, and facilitate their econom- national document the Convention has its specific place
ic and social progress*. in the hierarchy of legal acts of the Republic of Armenia
Consequently, for achieving its aims, the as it binds to respect the human rights and fundamental
Council of Europe adopted the European convention freedoms intended mostly to protect and defend them.
for the Protection of Human Rights and Fundamental According to the Convention, the Court was
§ Freedoms (hereinafter referred to as “the Convention”) established in Strasbourg on 18 September 1959 as an
8 in Rome on 4 November 1950, which is an internation- international judicial body, the principal aim of which is
§ al treaty on the protection of fundamental human rights to exercise control over the observance of the
% and freedoms in the European region and was put into  Convention clauses by the signatory parties. This is the
§ force on 3 September 1953. It is absolutely necessary to  first reason that member states are bound to take into
& mention that all member states of the Council of Europe  account and execute the final decisions of the Court.
x are projected to ratify the Convention at the earliest It is necessary to underline that cases may only
2 opportunity because they are already signed parties to  be brought against one or more States that have ratified
the Convention.
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The Convention is the only international

the Convention and any applications against third
States or individuals will be inevitably declared as inad-
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missible. Besides, cases may only be brought to the
Court after domestic remedies have been exhausted; in
other words, individuals complaining of violations of
their rights must first have taken their case through the
courts of the country concerned, up to the highest pos-
sible level of jurisdiction. In this way the State itself is
given the first opportunity to provide redress for the
alleged violation at national level.

It is necessary to mention that the rights and
freedoms provided by the Convention are unavoidably
related to health. As a basic human rights treaty, the
Convention contains some provisions related to human
rights and fundamental freedoms to health. The
Convention guarantees for patients exceptionally the
following rights and fundamental freedoms: right to life
(Article 2), prohibition of torture (Article 3), right to
liberty and personal security (Article 5), right to a fair
trial (Article 6), right to respect for private and family
life (Article 8), freedom of expression (Article 10),
right to an effective remedy (Article 13), prohibition of
discrimination (Article 14). Based on the abovemen-
tioned in the filed of health the Court has given its
assessment on the violation of some articles of the
Convention.

In this connection, the Court has considered
that the first sentence of Article 2(1) of the Convention
enjoins the State not only to refrain from intentional and
unlawful deprivation of life, but also to take appropri-
ate steps to safeguard the lives of those that are within
its jurisdiction (positive obligation)®, to protect the life
of human being against the risk of illness’. These prin-
ciples apply also to public health sector. The aforemen-
tioned positive obligations therefore require States to
make regulations compelling hospitals, whether public
or private, to adopt appropriate measures for the protec-
tion of their patients’ lives. They also require an effec-
tive independent judicial system to be set up so that the
cause of death of patients who are under the care of the
medical staff, whether in public or private sector, can be
determined and those responsible made accountable®.

Accordingly, the Court noted that the lack of
medical care, especially the failure to inform the appli-
cant on his or her HIV diagnosis, the failure to provide
timely antiretroviral treatment, to monitor for infec-
tions, lack of qualified medical staff in the detention
facilities, and refusal of treatment in a specialized hos-
pital have had amounted to inhuman and degrading
treatment and there had therefore been a violation of
Article 3 of the Convention®.

In another case the Court found that, in deter-
mining the scope of state obligations under Article 8 of
the Convention, the right to private and family life must
be practical and effective, and therefore access to med-
ical files (on gynaecological and obstetric treatment in
this case) containing personal data must be allowed.
Also, the Court determined that the cost and arrange-
ments for making the photocopies from these files will
be borne by the individual making the request and the
facility must present compelling reasons for refusing to
provide copies. Accordingly, with regard to Article 6(1)
of the Convention, which states the right to a hearing
before a tribunal, the Court found that the limitations on

access to the medical files and records under the Health
Care Act of 1994 of the Ministry of Health of Slovakia
created a disproportionate burden on the individual in
trying to develop an effective case for litigation, and
therefore Article 6(1) of the Convention had been vio-
lated™.

In accordance with the Reports by the
European Committee for the prevention of torture and
inhuman or degrading treatment or punishment, prison-
ers, while in custody, should be able to have access to a
doctor at any time, irrespective of their detention
regime. The health care service should be organized in
such a way as to enable requests to consult a doctor to
be met without undue delay. A prison’s health care serv-
ice should be able to provide at least regular out-patient
consultations and emergency treatment (of course, in
addition there may be a hospital-type unit with beds).
Further, prison doctors should be able to call upon the
services of specialists. Out-patient treatment should be
supervised, as appropriate, by health care staff; in many
cases for provision of follow-up care it is not sufficient
to depend upon the initiative to be taken by the prison-
er.

Also the direct support of a fully-equipped hos-
pital service should be available, in either a civil or
prison hospital. Whenever prisoners need to be hospi-
talized or examined by a specialist in a hospital, they
should be transported with the promptness and as
required by their state of health.

As an equivalent to general medical care,
prison health care service should be able to provide
medical treatment and nursing care, as well as appropri-
ate diets, physiotherapy, rehabilitation or any other nec-
essary special facilities, comparable to those provided
to patients outside the penitentiary establishment.
Provision of care in terms of medical, nursing and tech-
nical staff, as well as premises, installations and equip-
ment, should be geared accordingly. There should be
appropriate supervision over the pharmacy and medi-
cines distribution. Further, the preparation of medicines
should always be entrusted to qualified staff (pharma-
cist/nurse, etc.). A medical file should be compiled for
each patient, containing diagnostic information, as well
as an ongoing record of the patient’s progress and of
any special examinations he/she has undergone. In case
of a transfer, the file should be forwarded to the doctors
in the receiving establishment. Further, daily registers
should be kept by health care teams, in which particu-
lar incidents relating to the patients should be men-
tioned. Such registers are useful in terms of providing
an overall view of the health care situation in the prison,
at the same time highlighting specific problems which
may arise. The smooth operation of a health care serv-
ice presupposes that doctors and nursing staff are able
to meet regularly and to form a working team under the
authority of a senior doctor in charge of the service.'?”

Very often the Court observes at the outset that -

Article 3 of the Convention enshrines one of the most
fundamental values of a democratic society. It pro-
hibits, in absolute terms, torture or inhuman or degrad-
ing treatment or punishment, irrespective of the vic-
tim’s conduct®®. It reiterates that ill-treatment must
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attain a minimum level of severity if it is to fall within
the scope of Article 3 of the Convention. The assess-
ment of this minimum is relative: it depends on all the
circumstances of the case, such as the duration of the
treatment, its physical and mental effects and, in some
cases, the sex, age and state of health of the victim™.

The Court observed that the detention of a per-
son who is ill may raise issues under Article 3 of the
Convention and it could not be ruled out®. Although
this Article cannot be construed as laying down a gen-
eral obligation to release detainees on health grounds, it
nevertheless imposes an obligation on the State to pro-
tect the physical well-being of persons deprived of their
liberty by, among other things, providing them with the
requisite medical assistance’s.

The Court has also emphasized the right of all
prisoners like patients to conditions of detention which
are compatible with respect for their human dignity,
that the manner and method of the execution of the
measure do not expose them to distress or hardship of
an intensity exceeding the unavoidable level of suffer-
ing which is inherent in detention, and that, given the
practical demands of imprisonment, their health and
well-being are adequately secured by, among other
things, providing the requisite medical assistance"".

Recently patient rights and fundamental free-
doms guaranteed by the Convention were protected by
the Court with the application of the above mentioned
principles in the case against the Republic of Armenia'®.
Particularly the Court noted at the outset that it is undis-
puted that Ashot Harutyunyan (hereinafter referred to
as “the applicant”) suffered from a number of serious
illnesses, including acute bleeding duodenal ulcer, dia-
betes, diabetic angiopathy and a heart condition. At the
time of his admission to the detention facility, only the
applicant’s ischemic heart disease and diabetes were
noted, but no record was made of his acute bleeding
duodenal ulcer or diabetic angiopathy. In any event,
about a month and a half after he was placed in deten-
tion the applicant was examined by a surgeon, during
which it was noted that the applicant also suffered from
acute bleeding duodenal ulcer and surgery was recom-
mended. Following this recommendation, the applicant
was transferred to a hospital for prisoners. The Court
observes, however, that the Armenian Government’s
allegation that the applicant was actually operated on is
not supported by the materials of the case. In particular,
both the applicant’s hospital medical file and the dis-
charge certificate said nothing about any operation on
the applicant. It is hard to imagine that such a vital piece
of information would have been omitted from those
documents. The Court is therefore not convinced by the
Armenian Government’s allegation and concluded that
the doctor’s recommendation, which could potentially
have improved the applicant’s state of health, was not
followed and this was without any valid reasons.

On the other hand the Court noted that the
Armenian authorities made certain efforts to meet the
applicant’s health needs by hospitalizing him on two
occasions. However, the Court agreed with the appli-
cant that nothing suggests that these efforts had, as
alleged by the Armenian Government, a stabilizing

effect on his health. In particular, as regards the appli-
cant’s stay at the hospital for prisoners, it is true that
some treatment, including haemostatic therapy of ulcer,
was given. It is also true that, while the applicant’s dis-
charge certificate was silent on any improvement in his
state of health, it was, nevertheless, noted in his medical
file that he was being discharged in satisfactory condi-
tion. However, only a few days after his discharge from
the hospital the applicant was once again hospitalized,
this time at the medical unit of the detention facility,
since his state of health deteriorated. Furthermore, the
above discharge certificate explicitly stated that the
applicant had to undergo regular medical check-ups.
This suggests that the applicant’s treatment, even if pos-
sibly useful, nevertheless cannot be said to have been
successful to the extent that it made any further medical
supervision unnecessary. As regards the treatment
received by the applicant at the medical unit of the
detention facility, the Court pointed out that the appli-
cant was transferred there and was under regular obser-
vation. However, his medical file does not contain any
further records. It is notable that soon after the records
stopped, the applicant’s lawyer applied to the authori-
ties with a request that the applicant be provided with
regular medical check-ups, which remained unan-
swered.

The Court noted that the applicant’s medical
file did not contain a single record of any medical
check-up or assistance provided to him by the medical
staff of the detention facility. It therefore does not find
the Armenian Government’s allegation to be convinc-
ing. The Court further noted that the discharge certifi-
cate, which explicitly required that the applicant under-
go regular medical check-ups, did not make such
check-ups dependent on the applicant’s initiative. The
detention facility’s medical staff therefore had the duty
to carry out such check-ups irrespective of whether the
applicant himself asked for this. It is clear that the appli-
cant was in need of such regular medical care which
was, however, denied to him during the mentioned peri-
od. The Armenian Government’s argument that the
medical unit of the detention facility was sufficiently
staffed is therefore irrelevant, given that no regular
medical care was provided specifically to the applicant.

Thus, as already indicated above, the applicant
was clearly in need of regular medical care and super-
vision, which was, however, denied to him over a pro-
longed period of time. All the complaints in this respect
lodged by the applicant’s counsel either remained unan-
swered or simply received formal replies. The appli-
cant’s verbal requests for medical assistance were also
to no avail. In the Court’s opinion, this must have given
rise to considerable anxiety and distress on the part of
the applicant, who clearly suffered from the effects of
his medical condition, which went beyond the unavoid-
able level of suffering inherent in detention, and by the
Court’s assessment there has accordingly been a viola-
tion of Article 3 of the Convention on account of the
failure to provide the applicant with requisite medical
assistance in the detention facility.
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quononru
MuwghtiGunh hpuyniGpGhph L hhiGwpwp wquunmpniGGph wuywmuwlnpmniln’
huiwdéw)l Uwpngm ppuydmGpGtph typnuuwiwl nuunwpwbh qGwhwnnuiGbph
2001p. hnGupp 25-hG umnpuwqpting L 2002p. wwphih 26-hG Juytpwglting 1950 pywlwih
Gnjtiptph  4-pG <endnid pgniGuwo Uwpnnt ppuwyniGpGipph b hpdGwpwp  wquunipyniGGeph
wwuwwinipjwl dwupl typnyuyul YnGytlghwt’ {wjuwunwih {wlpuybnmpmnilp yupumwynpnipjnG
unwldltg dhongltin dtnGwpyl; hGwpwynpplu Guqtigibnt hp wwpwopnd dwpnnt hpwyniGpGtph b
wqwunpjniGGaph  nnGwhwpdwl pbwyptpn n hGwpwynpnipynGGtpp:  Wyn  hpwyniGpGiph  nt
wquunipniGGtph qpwlpenn dwul wlfuntuwhtihnpil wnGsynd t Gwl wennowwwhnipjwl ninpunhG:
{wtwdw)l Uwpnnt hpuyniGpGtph typnuyuul nuunwpwGh’ ynGytGghwyny wughtiGnhG tpuw) uwynpynud
LG Ywlph ppwynilpp, funpumwlgniiGbinph b widwpnyuwjhG ybpuwpbtpiniiph wpgbjndp, widGuiub
wquunipjul L wdtnGifutijhnipjuwlG hpwyniGpp, wpqup npuuwplGinipyulG hpwynilpp, wGdGwywl L
nGnwityw Yyuwlpp hwpgbtint hpwyniGpnp, wpmwhwjnytnt L mtntunynipjul wquunipjuwl hpuwyniGpp,
hpwjuwlwl yuw)umuwywlnipjul wpnyniGuwytin thengh hpwynilpp, fumpuwljwlnipjwl wpgbnudp:

PE3IOME
3anmra npaB ¥ OCHOBHBIX CBOGOJ] ALMEHTa COMNIACHO OLEHKE
EBponeiickoro cyga mo mpasaMm 4eloBeKa

[onmucas 25-ro smapst 2001r. u parudumposas 26-ro anpens 1950r. mpunsityio 4-ro Hos6pst B Pume
Esponeiickyto KoHBeHIMIO 0 3a1uTe NpaB YEI0BEKA U OCHOBHBIX cBOOOJ, PecmyOnuka ApMeHust TeM caMbIM B3sila Ha
ce0s1 00sI3aHHOCTb NIPENNPUHUMATL BCE BO3MOXKHbBIE CPECTBA ISl MUHUMAIM3aLMY ClIy4aeB yLIEMICHUs IIpaB U CBOOON
yenoBeka Ha cBoell Tepputopuu. ITopgaBnsiiomast yacTb 3TUX MpaB U CBOOOA HEM30EKHO CONpUKAcaeTcst co cepoi
3npaBooxpanenusi. CornacHo EBponefickoMy cyny 1o mpaBaM uejioBeka, KoHBeHIMel naluenTy rapaHTUpyeTcs: IpaBo
Ha KU3Hb, 3alpeT NPUMEHEHUs MbITOK U HHONO HEYeJOBEYECKOro OOpalleHHs, NpaBO Ha JIMYHYIO CBOOOMLYy U
HENPHKOCHOBEHHOCTb, NIPABO Ha CIPaBEIUBOE CyIONPOU3BOACTBO, NPABO HA YBAayKEHHE TUYHOU U CEMENHON KU3HU,
npaBo Ha cBOOO#y cjoBa M HWHGOpPMalUMH, NMpaBo Ha 3(@EKTHBHBIA CHOCOO MPaBOBOH 3allUTbI, 3ampeT
AUCKMPUMHUHALIHH.
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