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CUMOH MECPOBSH
Ynen Yenickon KOMLIErHU aJBOKATOB
PA3BUTHUE I'PAXIIAHCKOIO I1IPABA B
POCCHHUCKOH PENEPALIUA

90-e rompl MPOLIIOrO  CTONETUS] CTAIM PEryJupoBaHusl ObUIM BbIHECEHbl HMMYIIECTBEHHbIE
MEePEOMHON BEXOH B Pa3BUTUM OCYJApCTBA: PACHAICS  OTHOLIEHHS, OCHOBAHHbIE Ha BJIACTHOM MOXYMHEHUU
CCCP na camocTOsITeNbHbIE TOCYIAPCTBA, U3MEHMNIACh  OJHOW CTOPOHBI APYrou. [Ipu sTOM HAJIOrOBbIE U ApYyrHe
3akoHoparenpHast 0a3a. KogugukauMoOHHBIM aKTOM OIOIXKETHbIE OTHOLIEHMsI ObLIM Ha3BaHbl TOJbKO B
rpaXKJaHCKOTro TNpaBa cTal ['pakmaHCKMI KOJEKC KayecTBe NpuMepa MOCTPOEHHBIX HA TeX Ke Hayalax
Poccuiickoin ®epepanum (4actu mepBasi, BTOpas, OTHOIIEHHUH.
TpeTbsi), mpuHATbiEi B 1994 r., 1996 r. m 2001 . I'paxkpnanckoe 3aKOHOOATENbCTBO PETYIUPYET
COOTBETCTBEHHO . OTHOLIGHHUS] MEXMYy JHULUAMH, OCYLIECTBISIIOIMMU

HanbHeimme  mary B KOgu(UKAUUM HPEANPUHUMATENbCKYIO OESTENbHOCTb, WIM C HX
IPaKIAHCKOro mpaBa ObUIM CBsI3aHbl C MOSIBJIGHMEM YYacCTHEM, TAKXKE OHO NPUMEHMMO K OTHOLIEHHUSIM C
OCHOB TIpaxXgaHCKOTO 3aKOHOAATEJbCTBA 1991r.” YYaCTHEM MHOCTPAHHbIX IPAXKAAH, JUL O€3 rpaXkaaHCTBa
IIpexxne Bcero, B HMX BOCIPOM3BENCHO M3 paHEe U MHOCTPAHHBIX IOPUAMYECKMX JIML, €ClIM HHOE He
npussAThIX OcHoB 1961 1. 1 'K 1964 1. TO, 4TO0 X mNpemycMoTpeHo enepaabHbIM 3aKOHOM.
UMYLIECTBEHHbIM OTHOILUEHUSIM, OCHOBAHHBIM Ha I'paxpanckum 3aKOHOJATENbCTBOM
AMUHUCTPaTUBHOM WM MHOM BJACTHOM INOAYMHEHMM 3allMIIAIOTCSl HEOTYyXKIaeMble INpaBa M CBOOOMbI
OJIHOM CTOPOHBI APYrod, B TOM YMCJIE K HAJIONOBbIM M  YEJNOBEKa U Apyrue HemarepuaibHble Onara.
OpYr'uM OIOIXKETHbIM OTHOLUEHUSIM, TIPaKIaHCKOE BaxkHbIMHU SIBIISIIOTCSI MTOJIO>KEHUSI O NMPU3HAHUH
3aKOHOJIATENbCTBO HE MPUMEHSIETCS, 3a MCKIIOYEHHEeM TIpakmaHCKuM 3akoHoparenbctBoM (ct. 1 'K P®)
Cllyyaes, NPEIyCMOTPEHHBIX 3aKOHOAATEIbCTBOM. PaBEHCTBA YYaCTHUKOB PEryIHPYEMbIX UM OTHOLLEHUH,

MoxHo yka3arb Ha psig HoBewl OcHOB 1991 r.  HENPUKOCHOBEHHOCTH  COOCTBEHHOCTH,  CBOOO[bI
Tak, Brnepsble ObLIO MOAYEPKHYTO, YTO PETYJIMPYEMbIE [OTrOBOpA, HEJOMyCTUMOCTH POM3BOJILHOTO
rpaXkJaHCKMM [PaBOM MMYILLIECTBEHHbIE OTHOLUEHWsSI BMEIIATENbCTBA  KOro-IMOO B 4YacTHble  fella,
MOCTpOEHbl Ha Havanax paBeHcTBa (m. 1 cr. 1). beta  HeoOGxoguMocTH OeCHpensTCTBEHHOTO OCYIIECTBICHHS
U3MEHEHa NPEe3yMIILUs OTPACIEBOM MPUHAIEKHOCTH HE  I'PaKJaHCKUX MpaB, 0OECNeYEeHUs! BOCCTAHOBJIECHUsI
CBSI3aHHbIX c UMYLIECTBEHHBIMU JUYHBIX HApYLIEHHbIX PaB, UX CyAeOHOH 3aIlUThI.
HEMMYIIECTBEHHBIX OTHOIIeHnid. Tak, ecnmn B OcHOBax I'paxxnane (pusnyeckue auia) U OpUIMIECKIEe
1961 r., a Bcmenm 3a Humu B 'K 1964 1. HAa 3TM  JUIa MpUOGPETAIOT M OCYMIECTBISIIOT CBOU I'PaskIaHCKUE
OTHOILEHHUS pacnpocTpaHsioch rpaXkJaHcKoe TIpaBa CBOEH BOJieH U B cBoeM UHTepece. OHU CBOOOIHBI
3aKOHOJATENbCTBO TOJILKO B cllyyasix, B YCTAHOBJICHHM CBOMX MpaB U OOSI3aHHOCTEW Ha OCHOBE
pemyCMOTPEeHHBIX 3aKOHOM (CT. 1 OcHos, cT. 1 ['K), TO moroBopa u B  ompefeiaeHHH  JTOObIX, HE %
no HOBbIM OCHOBaM 3TH OTHOIIEHMS JAOMKHBI ObUTM  MPOTHBOpEYAIUX 3aKOHOJATENLCTBY YCIIOBUI %
PEryaupoBaThCst UMEHHO IPakKIaHCKUM  [OTrOBOpa. :é
3aKOHOHATENbCTBOM,  €CIM  TOJNbKO  HMHOE  He OrpaHuueHne TPakKIaHCKUX TpaB ,[IOHyCTI/IMO'§
npeyCMaTpUBaeTCst 3aKOHOIaTebHbIME akTamu Coio3a  TONBKO HA OCHOBaHWMH (helepalbHOrO 3aKOHA U B TOM ~3
CCP u coro3HbIX pecnyOnauk JuOO HE BBITEKAET W3  Mepe, B KaKOH 9TO HEOOXOIUMO B IIENSIX 3alUThl OCHOB §

=

CymeCTBa JIMYHOI'O HEUMYIICCTBEHHOT'O OTHOILICHUSI.

3a Hpeiebl rpaxKlaHCKO-IIPaBOBOI'0

KOHCTUTYUMOHHOT'O CTPOSl, HPABCTBEHHOCTH, 310POBBSI,
IpaB U 3aKOHHBIX MHTEPECOB APYrMX JHL, OOOPOHbI

51




2011
3 (19) urauradausSnre3snrv
CTpaHbI U 6e30N1aCHOCTH FOC)’)IapCTBas. JOJraM TOJbKO YUPEKICHUI 1 Ka3eHHbIX MPEANpUsITH;
Konctutyuuss P® Kak OCHOBHOH 3akon MO CBOMM JIOJIFaM OTBEYAET TONLKO CBOMM HMYIIECTBOM,
3aKpeIUsieT M TapaHTHpyeT CBOOOLY SKOHOMHUeckoii KPOME 3aKPEILIEHHOTO 33 IOPHIMYECKHMH JMIaMH Ha
nesrensroct. Tak, B Heil 3aKpelUieHbl ciemyiompe 1PaBe XO3SHCTBEHHOIO BEIEHUSI U ONEPaATHBHOIO
COLMANBLHO - SKOHOMUUYECKHE MPABA: MPaBo Ha 3aHsitue  YIPABICHIT M UMYIIECTBA, KOTOPOE MOKET HAXOMHUTHCA
NpEANPUHAMATENbCKOH  [eSTENbHOCTbIO;  mpao TOTPKO B TOCYIapCTBEHHON M MyHHIHMTATLHOM
BBIGMPATh PO [ESITENbHOCTH WIM 3aHSTHil — CBOGOIA COOCTBEHHOCTH; OTBEYAET KaK TapaHT IO TapaHTHsIM,
ObITb GO HafiMOJATeNeM-TIpeANpUHAMATeeM, 1u6o MAHHBIM IPYTHM CyObeKTaM MNpeanpuHUMATeNbCeTBa
HanumaresieM (cT. 37); mpaBo CBOGOMHO TepenBurathcsi, OPraHaMu HCTIONTHUTENILHON BIIACTH.
BBIOMpATh MECTO MPeObIBAHNS U KUTEIHCTBA — CBOOOMBI Takum  oOpasom, I'paxnaHckuii  Kojekc
pbika Tpyma (cr. 27); mpaBo Ha OGbENMHEHHE s Poccuiickoit denepanuu 1994 1. — UEHTpaIbHbIM,
COBMECTHOl 3KOHOMHYECKOI NESITENLHOCTH — cBoOofa  OA30BbIil 3aKOH B YCIOBHSIX (POPMUPOBAHHSI PHIHOYHBIX
BBIGOpA OpraHW3alHOHHO-TIPABOBBIX dbopm OTHOILLIECHUH B cTpaHe. ba3upysach Ha KOHCTUTYLHOHHbBIE
TpEIPUHIMATENBCKOI AESITEBHOCTH M 00pa3oBaHus B NOOXeHHs, Kojeke onpejensier oCHOBHbIE TPaBOBbIE
YBEIOMUTEILHOM mopsiiKe pasnuunplx YCTOM 9KOHOMHKH PBIHOYHOTO THIA: OXMHAKOBBIA
MpeIPHHAMATENBCKIX CTPYKTYp (4.1 cr. 34); mpaBo CTATYC M MEXaHH3M HCIOJb30BAHHs PA3MUYHBIX (hOPM
COOCTBEHHOCTH (EIMHOIMYHOE U COBMECTHO C JPYTHMH COOCTBEHHOCTH, OPraHH3alMOHHO - TPABOBbIE (POPMbI
JIMIaMu), cBoboma oO6yamaHusi HEIBUKUMOCTBIO U NPENNPUHAMATEILCKON  IESTEbHOCTH, cBoGomy
cBOOOIBI pbIHKA 3eMiH (4.2 cT. 36); nmpaBo Ha cBoOomxy AOroBOpa, HO3BOJIAIOLLYIO cyobekTam
JIOrOBOpA M MHbIE CHEIKH (4.2 cT. 35); npaBo Ha 3amury —PEANPUHUMATEIBCKOH JESITEIBHOCTH CaMOCTOSITENBHO
OT HE3aKOHHOW KOHKypeHuuu (4. 2 cT. 34); cBoGoma OTPEHCIATH CBOMX KOHTP%FeHTOB H yCaoBusa CBOHX
3aHATUS  NPEANPUHUMATENILCKOM WM  WHOW  He XO3SIICTBEHHBIX OTHOLICHHI .
3anpenieHHoM 3aKOHOM 5KOHOMMYECKOI W3meHuncst 1 HopMaTUBHBIA MaccUB B 00JacTH
NesTeNbHOCThIO (4. 1 CT. 34)4, HACJIEACTBEHHOro npasa. Tak, HOBbIN I'paxknaHcKui
Oco6oe Mecto B cHCTeMe TpaxjaHckoro Kofgekc P® (yacth Tpetbst) Ha MEPBOE MECTO NPH
3aKoHoaarenbcTBa 3aHuMaet I'paknanckuil kogekc PO,  ONPEICICHUN Kpyra HAC/Ie[IHUKOB CTABUT HACJICIHUKOB
KOTOpbIl peryaupyer OTHOIIEHHs MeXIy Julamy 110 3aBClIaHHi0, a He MO 3aKOHy, Kak 310 ObUIO B
(hM3MYECKMMH 1 IOPUIMYECKMMH), OcylIecTRsionmy | paxnanckom  kopekce PCPCP. Takoi momxon
NpeanpuHUMAaTEe/IbCKYIO JEsATEIbHOCTb. HaMpaBlIEH Ha TO, YTOObI NMPEOAONETh YCTOSIBUIYIOCS B
Hpyroii ~ 0COGEHHOCTBbIO  IpaKgaHCKOro OOUIECTBEHHOM — CO3HaHMM  TEHAEHLMIO,  KOIZa
3aKOHOJATENbCTBA NOCTCOBETCKOM Poccum sBisieTcsi  COCTaBJIEHME 3aBCllaHus SABJIATIOCH CKopee
yyacTHE TIOCYJapcTBa B  IPENNPMHUMATENLCKONM HMCKIIOYEHHEM, YeM mpaBuioMm. Tenepb MOXHO
nestenbHoCTH. PopMaMu yyacTus SIBISIIOTCSI: CO3[aHMe 3aBELlaTbh  3€MENIbHbIC  YYACTKH,  NPENIpUsATHS,
KOMMEPUYECKMX M HEKOMMEpPUYECKHMX OpraHu3auuil; HEIBU>KUMOCTb, a TaK>Ke pasHooOpasHble
y4acTde B IPHBATH3MPOBAHHOM  MMYyINECTBE MMYIIECTBEHHbIE NpaBa. B 3ToM cocTouT OguMH M3
(coxpanenue 3a coOOH fojell B KamuTajie, «3070Tasi OCHOBHBIX MPHUHIMIIOB HACICOCTBEHHOrO TIpaBa —
aKnus»); Iepemada TOCYIApCTBEHHBIX [OJel B  CBOOOA 3aBEIIaHUs, KOTOpas MOXET ObITh OrpaHMYEHa
ONEpaTHBHOE YMpaBICHHE, BHECEHHE HMMYIIECTBA B  TOJBKO NPABUIAMH, KACAIOMIMXC 00sA3aTeIbHON I0MH B
KauecTBe BKIaga B YCTaBHbIM KalMTal HWHBIX HACIEICTBE.
% IOPUINYECKHX JIMILI. B cpaBHeHun c I'paXkIaHCKUM KOIEKCOM
%’ Oco6GenHoctsamMu Takoro yuactusi sipisitorcsi: PCP®CP Teneph ompeneneHO NOHATHE Hacnencrsa. B
g OTCYTCTBHE Y TOCYIapCTBa CTaTyca IOpPUIMYECcKoro una, coorsercteun ¢ 4. 1 cr. 1112 'K P® B cocras
§ MO3TOMY OHO Yy4YacTBYeT B NpPENNPUHUMATENLCKOW HACJIENCTBA BXONSAT NMPHHAMIEKABIIME HACIEIONATENIO
<= nesTeNbHOCTH 4Yepe3 CBOM OpraHbl; PABEHCTBO Ha J€Hb OTKPBITHS HACIEICTBA BEIU, HHOE UMYLIECTBO,
E rOCYIapCTBEHHBIX OPraHOB MEXIy COOOH W C APYTHMH B TOM YHCJIE UMYLIECTBEHHBIE MTPaBa U 00SI3aHHOCTH .
= Baxubim

YYaCTHUKAMM MPEANPUHUMATENbCKON JesTebHOCTH;
KaK yYpeuTe/lb rocylapCTBO OTBEYAET HOIHOCTBIO IO

NpeacTaBiIsaACTCA 3aKpCIJICHUE

MOJIO2KEHUS, COITIACHO KOTOPOMY HE BXOOAT B COCTaB
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HaclefcTBa npaBa W OOI3aHHOCTH, HEPAa3pbIBHO a TAKXKE YCTAHOBJEHHE 3alpETa COBEPIICHUS 3aBELIAHUS
CBSI3aHHBIC C JMYHOCTBIO HACNIENOAaTeNsi, B YaCTHOCTH, MIBYMs Wi 6onee rpaknanamm» (1. 4 ct. 1118 'K P®).
OpaBO Ha aJMMEHThI, MPaBO Ha Bo3MelleHue Bpema, Ocobo ciaenyer ckas3ath O cOPMYJIUPOBAHHOM B CT.
NPUYMHEHHOTO SKM3HM WU 3M0poBbI0 TpaxnanwHa, 1119 'K P® mpunmune cBo6Gombl 3aBemanusi, KOTOPbIH
JIMYHbIE  HEHMMYIIECTBEHHbIE TMpaBa W  [JOpPYrd€ HAeT BO3MOXKHOCTb HACIEOOJATENl0 MO CBOEMY
HemarepuanbHble 0Jara, a TaKKe rnpasa 4 00sSI3aHHOCTH,  YCMOTPEHMIO 3aBellaTh HMMYLIECTBO JIIOOBIM JIMLIAM,
Nepexofl KOTOpPbIX B TNOPSJAKE HACIECOOBaHHA HE JIOObIM 00pa3oM ONpPENEIUTh IOJIHM HACJIEJIHUKOB B
ponyckaercs: HacrosiiuM KoaekcoM WM JpyruMHu  HACNENCTBE, JIMIUMTh HACJEACTBA OJHOIO, HECKOJIbKUX
3aKOHaMH. WM BCEX HACIIEIHUKOB MO 3aKOHY, HE YKa3bIBasi IPUYUH

CyImecTBeHHO OOHOBJIEHbI ¥ JOTOJHEHbl TAaKOTO JIMIIEHHUS, & TAK>KE BKIFOUUTH B 3aBEIIAHUE UHBIE
npaBuiia, Kacaoumecs: popMbl 3aBelllaHusl. 3aKOHHbIM — pacnopsikenus, npegycmorpenusie 'K P®, o
TENEPb  CUMTAETCS  HE  TONBKO  HOTApUalbHO HACIENOBAHUM, OTMEHUTb WIM U3MEHUTb COBEPLUEHHOE
yOOCTOBEPEHHOE, HO M 3aKpblToe 3aBeliaHue, 3apeliaHue. CBoOOaA 3aBEIaHUsl BbIPAXKAETCSl TAKXKE U
conepsKaHnue KOTOPOTO MOKET ObITh M3BECTHO TONBKO B TOM, uTo cornacHo crtatbe 1120 'K PP 3aBemarens
3aBEILATENO, B 3TOM Cllydyae HOTApMAIbHO 3aBEPSETCS BNOpPAaBE PpACHOPSAMTBCS B 3aBELIAHUM  JIHOOBIM
cam (pakT nmepefauu ero HoTapuycy. UMYILECTBOM, B TOM UYHUCJIE U TEM, KOTOPOE NpUOOPETET

Konkperuzuposanbl  cnocoObl HamUCAaHUS B OydyLIEM.
3apemanusi. Tak, B cooTBeTCTBUM cO cTathell 1125 'K Co BCEH YBEPEHHOCTbIO MOXKHO
P® npu Hanucanuu WK 3anucy 3aBellaHusi MOTYT ObITb  KOHCTAaTUPOBATh, 4YTO [JEUCTBYIOIEE IpaxkIaHCKOe
UCIIO/Ib30BaHbl TEXHUUECKUE CPEACTBA, XOTSl 3TO U HE 3aKOHONATENbCTBO Poccuum ¢ €ro UeHTpalibHbIM
0ocBOOOXJAeT  Hachegopjarenass OT  OO0S3aHHOCTH  HOPMATHUBHO-NPABOBBIM aKTOM (hefepalbHOrO 3HAUEHHUSI
COOCTBEHHOPYYHO MOCTaBUTh CBOIO moanuchb. Kpome — I'paknaHCKMM KOIEKCOM OTBEYaeT TpeOOBaHUSIM
TOr0, NOpUd  COCTaBICHMM U  HOTApUAIbHOM OOLIECTBEHHOW >KHM3HM, TpaxKgaHCKOMY OOOpOTY,
YOOCTOBEPEHUHM 3aBELIAHMs 110 KEJaHHWIO 3aBelareis CyLIECTBYIOIMM IPENIPUHUMATENBCKUM OTHOLIEHHUSIM,
MOET npucytctBoBaTh cuperens (M. 4 cr.1125 'K B mocrarouHoil Mepe oOcCiyKMBaeT MpaBa M MHTEPECHI
P(I))7. CyObEKTOB TpaX[IaHCKUX OTHOUIEHWI: TpaxKiaH,

3HAYUTEIbHO KOHKPETU3UPOBAHBI M IOTIOJHEHbl  IOPUAMYECKUX JIULL ¥ rocynapctsa. Ho BMecTe ¢ TeM oHO
Hopwmbl 0 HacnenoBaHuu no 3aBelllaHHO. Tak BaXXHO HE «CTOMT Ha MECTE», KOPPEKTHPYETCS C YYETOM
YTOUHEHUE O TOM, YTO «COBEPLICHUE 3aBEIIAHUSI Yepe3 pealuil, TpeOOBaHUI BPEMEHH.
npencraButesst He gomyckaercs» (1. 3 ctr. 1118 'K P®),
! St'u I'paxkpanckuit komeke PO (Hacts [ — @3 o1 30.11.1994 Ne 51-P3; Yacts 11 — &3 o1 26.01.1996 Ne 14-®3; Hacrs 111
—®3 01 21.11.2001 Ne 146-D3).
* St'u OcHOBBI rpaxmnanckoro 3akononarenbcrsa Coro3a CCP u coro3ubIx pecnyonuk ot 31.05.1991 // DnekrponHast
NpaBoBast cucreMa «Koncynprantl Ittocy, 15.09.2004. %

St'u AkryanbHble po6ieMsl pecopmupoBanust mpaBoBoi cucteMsl PP. .1, benropon, Benroponckuil rocygapcTBeHHbIH i3
yHupepcurert, 2006. =
* St'u Bakon PCHCP «O NPEANpPUATHSX U MPEANPHHUMATENLCKON AESTENbHOCTH» OT 25.12.1990 Ne 4451-1. @
* St'u Konecos I1. E. Pa3pabotka MopenbHoro 3akonofarensctsa g1 ctpan CHI'. M. Ungpa-M. 2004. N
* Stiu Pewernukosa N.B., Spkos B.B. I'paxkpanckoe npaBo U IpakIaHCKUI poLecc B coBpeMeHHoi Poccuu. é‘f
Exatepun0ypr, 1999. E
St'u Spomenko K. «AkrtyansHbie mpobnembl rpaxkaanckoro npasa ctpad CHI», «9xonommuyeckas rasera», 2005. ssHBapb, =

Ne 1.
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quononrr
Lumupwghwlwl hppwymlph qupqugnidp muwumwGh Fwp Gmpym o

LnpJwop  wlnppunlnd L pwnupwghwiwl hpwyniGph  qupqugiwlpn OnuwunwGh
Qwlnipynilnmd wULU thinignudhg htimn: ‘Lhpuwywglnd £ wjl hhiGuwyw6 thnthnfunipyniGGtpp, npnGp
wmtinh( GG nGtgh) punughwiwl hpwynilph pwquyunnid 1990-wwb pyuwlwlitiphg htnn: Lhpnionipjul
Ll GGpwpyymd nmwpptin hGunmhwnnunGp, ngpuig wowytinpmniGGtpt GuwiuyhtG ppuduiul yupquynpiwb
Yhpwnnuip:

nnuon wlnpunuplmd £ Gub dwnwlgnipjul hpuwdwlwl hGunhunninhG nt gpu hbn juuyduwo
pninp yuunwpjwo thnthnfunipniGGtph:

SUMMARY
The progress of civil law in Russian Federation
The article provides the progress of civil law in Russian Federation after the ruin of the Soviet Union.
Presents the main changes which took place in civil law after 1990 s. Several solutions are being done regarding var-
ious institutes, about their advantages over the previous law. The article also reverts to legacy law institutes and all
the changes regarding it.
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