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MPEOAHWCJIOBIE.

Bs arors, Bropoit, Toms Mouxs ,IO0pmiuvecknxt mscabyoBamiii
B crareii“ Bomum paoTH, BANWCAHHEA IocTb BHXOZa BB CBETE
mepearo toma. Ormevarasn onb BHL ToMB BAIE, BB KakOMB OHRIH
nad u3jgaHsl oT1bapEo0 man moMBIeHs BB NEepPlOANYeCKHXD H3JAHIAXD.
Hibroropums uckioveniems spisercs ,Yuemie o mpasb EpegaTopa
OmpoBepraTh 0pUAAYECKie AKTH, COBePIICHHBIE IO0JKHHEOMD BB €10
ymep6s ‘. Ilzn mospmBmINXCA B TmeYaTH OT3HBOBE 00 2T0if padorh
3ACTYRWBAIOTE ToaHaro BHEMaHiA pepensin mpod. J. . I'pmuoa
(WBypr. opux. o6m. 1894 r. xu. 5 erp. 11—28) u npod. E. B.
Bacsropcraro (fypr. Mum. HOcr. 1895 r. Maprs crp. 191—197).
d ercoro mbrio me ToapRO o0mIiii BechMa OiarompiATHON ATA COUH-
HEHId OT3HRH NOYTeHHHXD YIeHHXB, HO W CIBIAHHHA AMHE Ccepres-
HEA, CTPOrO-HAYYHHSA Rpuraveckis szavbuamia. Ilocabpmumn mak
IaHE MOBOAL, BH OJAHHXB CIy4YadAXb, AOMOJHATH W HCIPABHTH TERCTS,
HEACHO H3I0MREHHHNI, BH JPYIAXEH, KOTIA A HE MOIG COTJIACHTHCA
¢k ThMB mam apyrams s3ambuamiemsn

BHICKA5aTh PAILH BO3pAREHIii;
JAMb BB OJXHOMB caydah, a mHMeEHO, WO Bompocy o mperbiaxs
orpbrereennocTn Tperbaro Jauma, Gesmeszgno bona fide mpioGpbemaro
HMYIIECTBO OTH JOJRHAKA, A YCTYNUIH NOJAe CPAKEHIS MOUME Kpu-
TAKAMB, XOTA W C€h JeTHCIATHBHOH OTOROPEOI.

spaumevnA IBYMA TOMAMA JATEK0 He HCYEPHAHO BCE MHOK HAIN-
cagnoe. He rosopa y&s 006% orpbibHO H3IAHHNXD COYAHEHIAXE, KO-
TOPHME 10 Xapakrepy uXb He Mbero b cOoprEES, mMojo0HOMT HA-
croamemy (Oueprn mo pyccromy ToproBomy mnpasy, OnuTs Meropuku

—————
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3aronoBbrbuia, YueOHHES® pPyCcCRaro TpaEIAHCEATO CyIONPOH3BOJ-
CTBA), WIH KOTODPHA INPEJCTABIAITH WHTEPECH /IIA BEChMa OrpPaHH-
senHaro kpyra unrarereii (Mcropmueckiii ouepks pyccraro EOHEypC-
HAT0 Tmpomecca), A CYATATS W3IANIHAMS BHOBb H3IABATH KpPHTHYE-
CKid CTATHH, pemensin, 3aMBTEH W NpOY., KaKOBHA 3aHAIn OH 1Ib-
auii ToMbs. §I moreGaaca m ormocmrearHO Oiorpadiii m HEEPOJOIrOBE,
HO, mMBa BB BH]LYy, OHTH MOKeTH, HEKOTOPOE HCTOPMEO-IATEPATYP-
HOE WXTD BHAaYeHie, A TWOMBCTHI® HUXE BB HACTOAMEME COOpHHEE.

Bs sagai0ueHie CYATAa0 AOATOMT BHPA3ATH [AyGOEYyH O0.Jaro-
JapHOCTE MaruCTpPaHTy rpampanckaro mpasa B. C. Mapraunosy 3a
MOMOMIIb NPH BHBIIHEMT WCHOPABIEHIN TEKCTA W 3a YTEHie KOPPEETYDPS.

d. 1
31 Maa 1913.
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YYEHIE O IPABB RPEIHUTOPA

OnpoBeprath HPULMYECKie aKTbl, COBEpLIEHHbIE [AO0MHHHKOMD Bb
ero yuiep6b, BbL COBPEMEHHOW WMBMAMCTHYECKOH nuTepatyph ).

[Tpeproxenana jgocext Ekomerpyrmin actionis Paulianae, BB co-
BpeMEHHOMB ed BUIB, CTONE HeyJOBIETBODHUTENLHH, 4T0 3aMBHUTH HXB
HOBOIO, Hoabe orpbuamimer XapakTepHHME YepTaMb STOTO CBOeOHpas-
HATO WPUIUYECKATO ABJICHIA, Ea3aJ0Ch HAM'B HACTOATEIRHO HEOOXO0Ju-
muMb. TakoBow, mo mamemy MALHID, XoaEHA OHTH KOHCTPYELIA ed,
Karb 0co0aro ImpaBa B3HCEATE.IH, HO TpPeOOBAHID KOEro YCTAHOBICHB
cyXeOHBEI 3aJ0Tp BB MMymecTBE jorxHuEA.

Dauwmaitmeit 3ajaveit wmameit OWJ0: HAMBTUTH, C€B BO3MOKHOH
0CTOPOAEHOCTEHIO, THasHbiiMig 0ocHOBaHIA Hameil ¢y 1e0H0-3a10T0BOR TeOopiy,
opoBBPUTL ¥ COMOCTABUTH ee €B JApyruMum Teopismu. Nia BHumosHeHiA
9TOH 3aXaYM ME MOIIHM BOCHOJL30BATECH OJHAMB HM3b TPexX’® BELYIUXB
EB TOMY UOyTell, u30paB®b coOTBBTCTBEHHO HTOMY W Marepialsn, HALB KO-
TOPHME MOEKHO OH OGHJIO OIEPHPOBATE; & MMEHHO: MH MOTAH O Hpex-
JOEKUTH HM3caBioBaHie MO PUMCKOMY OpPaBy, II0 COBPEMEHHHRIMEB 3aK0HO-
JaTeabcTBAMB M 0 I(aHHHMB, BHpab0oTaHHEMD Haykow. Kcim 6H BB
RajJa9y HAMY BXOJHUJA BCECTOPOHHAA paspaloTEa u30paHHATO WHCTHTYTA,
TO MH JOXEHH OH OHJIM MOJB30BATHCA MATEepiatoMb W TOTO, U APYTOro,
W TPeThATO pofa. Daumaiimaa e 3arava Hama, EKasajock HaAMB, Oy-
JXeTh BHOOJHEHA NyTeMb UO0Ib30BaHIA MATEPiaJOMD JUMH OLHOTO POJA.
Ho Ha EOTOpOM® e H3B HUXB OCTAHOBHTHCA? Roropmit ayvyme npu-
BeJleTs Kb eraeMoll mbau?—sanaau mu cedb, npempe Bcero, BONpOCSH.

Pumcroe mpaso no u30paHHOMY HaAMH YYEHID dABIdgeTcs IaJekKo
HELOCTATOYHHME M HeOJarogapHuMs MaTepiatoms—actio Pauliana ognas
u3p HauMenbe paspaGoTaHEHXs MHCTHTYTOBS PHMCEaro npasa, Ia U
puUMCEaa &HUSHB ero BHpaborasa BE ¢dopmb, HempuroiHo# Xid cospe-
mepsaro 6mra. JocraTogHo BCOOMHHTH, 9TO ¢b TO9kM 3pBHiA pumckaro
npasa actio Pauliana wmaxojxuiracs 8% ThcHOH cBA3Y ¢h KOHKYPCHEIMB MPO-
IeccoMb, ¢b missio in bona, emtor bonorum, cessio bonorum m T. m,
910 OHO JONYCKAJI0 B OXMHAKOBOH cTemenu npelbaBienie actionis Pau-
lianae DPOTHBE CAMOT0 JOIKHMEA, KaKb M IPOTHBG TPETHATO JHUMA,
970 OHO He JONYCKAJIO ONpPOBEePEKEHiA AKTA, COBEPIIEHHATO JHIOMB

1) 1804 r.
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paabe, wbMB OHO CTANO JOMKHAKEOMD JAHHATO ONDPOBEPralmaro akIh
Epexuropa u T. X. CiroBoMs, Macca BOODPOCOBH MId BOBCE HE HAXOAATH
ce6b paspbmenis 85 puMcEoM® npapb, uid paspBmanTca BB CIUMEOMB
Y3EOMB cMulcah, He orBBuammemMs Tpe(OBaHIAMBD Hamero speMenu. Bn
BHIY 5TOro msdparh ero, Kaks MaTepians, GRLIO HEYI00HO—IpHILIOCH OH
Hi Ka&EJIOMD IAry MAM BOCHOJHATH Hpo6B.IN o6muMu coobpamernigmu,
HJIM OPOTUBOMOCTABIATH 9TH COOOPAEEHisA JAHHHMSD PUMCKAro mpaBa.

Yro racaeTca COBpPeMEHHHXH 3aKOHOXATEJILCTBH, TO Tako# BHOODPH
npuBeas OH EB cabayomums neyjroocrsamb. Hepapmombproe pacmpe-
Ibrenie sakomozaTeipHaro marepiara memxxy [epmamielt m Ascrpied,
uMBOMUME 00CTOATENbHEE cCuelniaJbikle 3aKOHH 00B OIpOBEpEEeHIH
AKTOBB, Ch OLHON CTOPOHH, ¥ APYTHMH FOCYXApPCTBAMU, HACIUTHBAIO I AMY
JUmMb NAapy craTedi BB CBOMX'B KOJEKcaxbs—Cb JAPYrod, mpuseno 6o EB
TOMY, 4TO TPYAB HAmb obparumica OH IR BB UscIBAOBaHie NO TepMaH-
CEOMY M aBCTPIMCEOMY NpaBy, WiH—ecad OW BEJIOYUTH BB HEro pas-
paboTky rpowajgHoi cyxeGuoi npakTuku Ppasniu, Wraxiu, Poceiz n ap.,
BOCHOJHAOIIEH NPOOBIN BB KOJEECaX’h — BH OOGMMpPHOE JIOMATHIECKOE
coYMHEHIe; MepBHIl Pe3yabTaTsh OHIb OH CIMMEOMB OJHOCTOPOHEHS,
BTOPO#, HA000pOTH, BHXOAUID OH JajteEo 3a mupefban Ouaumaimen
HAIed 3aKadu.

Hau6oabe orsbuanmums sroit 3axasb MH couru BHOOPH HAyIHO-
JureparypHaro marepiana. llocaBjinee necaruabrie upessugaino Gorato
U3CABI0BAHIAMY 10 3AHAMAMEMY HACH WHCTHTYTY —Eakad Macca Teopli
HpeLI0#keHa, CEOABEO CcIBI4HO DODHTOEK® NpOBEJeHiA STHX'B Teopii,
CKOJIBEO CO3XaHO Teopi mo orjbabHEMB BompocaMs!.. Homeumo, Beh
BTH TeopiM HAXOXATH ceGb wuWAM WOUYBY HIAM HCXOXHYI TOYRY IAA
ombugx, Ju6o BL puMcKOM® npaB, JuG0 BER TOMB HIA JPYLOME H3H
COBDEMEHHHX'D> 3aKOHOLATEIbCTRS, HO BMBCTE ¢b TEMB BB Ka®IOMB HSH
uscabl0BaHld, NOCBAIEHANXs HANEMy BOOPOCY, MOEHO BHIBIMTE—XOTA
9T0 ¥ COUPHKEHO ¢ GOALIIUMH TPYLHOCTAMU,—TO, YTO HPUHALICKUTH
CaMOMYy aBTOpY; aTo—onpejbienie cymecTBa U OCHOBHOH HIEW HHCTH-
TYTa, PALH BHBOJLOBB, JOIMYECEU M3 HUX'B BHTEKAWIIUEB, CO0Opamenid
de lege ferenda, nmosoxkemis, BHpamaomia oON[i# cumscrs wuscrbrye-
MHXB HODMB H 1. 0., CIOBOMB, TO, 9TO COCTABIAEIS TEOPi XABHATO BO-
npoca. Be sacroamens Tpyab M Mu BHIBANIN TEOPETUYECEYD CTOPOHY
SaHUMAKOIIAT0 HACH UHCTUTYTA, HACKOJILKO OHA HPOHBUIACH § ABTOPOBE,
OUCABIMUXD O OpaBh OmpoBepkeHid Epeiuropa, H o6paTHIH Bce L00HTOE
OyTeM'’s Takoro BHAbJIeHid BB CAMOCTOATCALHHN HAYYHHE MaTepials.

CuuraeM’s HYEHHME Or'OBOPUTH, UTO TARYIO TEODETHYECKYID OCTA-
HOBEY BOOpPOCa MK OTHIOAb HE CUYMTAEUD OCOOHMB METOTOME u3cabro-
BaHIA—D3TO JUIIs OJHA U3B CTOPOHD, NPOABIADIIUAXCA NPU HpUMEBHEHIH
TOTMaTHIECEAr0 MEeT0]a; 9TO He ecTh HbEUITO Oe3mouBeHHoe, movyepmaeMoe
u3b pasyMa—ubTH, TB MAeH, BHBOJH, coofpaxeHid M NOJ0KeHidA, KO-
TCpHEe 00pa3ynTs c060I0 3Ty TEOPeTHYECKYI CTOPOHY, CTOATH HA NPOY-
HO#t mourd moaommreapHaro npasa. Ecau 5Ta CTOPOHA U MOEETH OHTH
pugbrana npu mMoHorpapuueckoit paspadorkl Toro mau IPyroro HECTU-
TyTa, TO 3T0 He B3HAYUTH, 4T0 uscAbjpoBaHiL OOLIeEUTH HBYTO OT-
pbmernsoe ors Hu3HU, HBYTO (PaHTACTHYECKOE; 3TO 3HAUUTH JAUMIH, ITO
noYBa, Ha KOTOPOW 3uEAATCA OTABAbHNA MOJOEeHIs, yxe U3YIEHA U
JZOCTATOYHO 3HAEOMa U BH JTAHHHI MOMEHTH He NOpUBIEKAeTHh KB cebdb
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B30pa H3CABIOBATEIH—O0 D 3aHATD LPYTLO CTOPOHOK, CTOPOHOK TEOPETH-
geckol0. Takoit npiens pupbienia Teopiu BB IpamiJaHCEOMB npashb
serphuaerca ouenn phirEO, HO 3aTO OHB HNPAKTHEYETCH b COALMUMD
yecuBXoMB ¥ WOJIB20I0 BB APYLUXE 061acTHXB OpHCOpYAeHLid. Be rpax-
IaBcEOMT wpaBb mpieM® 3TOTH Bcero Jamie 3aMACKWPOBHBAETCA IOMYT-
HEIMH TOJEOBapisyMu ¢parmenToBs m3b Corpus juris civilis — ¢parmen-
TOBB, ABIAMNIUXCH, 0 CYNIECTBY, HAYYHO-INTEPATYDHRMS MATEpiaIoMb.

Hpunbuaa yEasagHHE mpieMb, MH, 0JHAKO, HE MOTIH COBEPUICHHO
ofofiTucy 6esd 0o0pallleHiA Kb PHMCEOMY IPABY H COBPEMEHHHMD 3aKOHO-
TATeABCTBAMB, 0COOEHHO MEPBHMD NPUILIOCH DONB30BATHCA MO MHOTHMB
BonpocaMd OGoabe ofmaro xapakTrepa.

TIABA IIEPBAJ.

OcHOBaHie TTpaga KpeguTopa ONpoBEepraTh WPHIHAYECKIie
aKThl, COBeDIUIeHHbIE NOJ¥HAKOMB BH €ro yuepods.

I. JleangrHaga teopia. Teopia Orro. llompasku lllésemana m Ropma. Kprraka

uxb. Kpatura peamrrHoit teopim—II. Teopid HCEIOYATEALHONH OXpaHB HHTE-

pecod Kpennropa Koszaka m 9rniyca. Kparura eq.—II1. Teopia mcemoaEaTeNsh-

HOM emanl cympe6Haro phmenid. l‘a;ima.n'b. KRpuraka sroi Teopin. ®pannyscras

saxoroBasd Teopis. Kpmrmra es. llpemmaraemas cyme0HO-3azorosas Teopid Bb
OCHOBHEIX'D €5 OMepTaHifiX'b.

IIpaBo ®pegaTopa ONIpOBEPraTh AKTH, COBEPHICEHHHE I0JKHH-
EOMB BB ero ymep0s, ¢b OOHJeHHOH TOYEH SpbHiA mpejcTaBiIgeTcHd
ABJIEHIEMT COBEPUIIEHHO eCTeCTBEHHEIMH M IPOCTHIME: 9ero eCTeCTBeH-
mbe W mpome mpeioCTaBIEHIA EPEIATODPY, JUNIEHHOMY (aKTHICCROMH
BOSMOEHOCTH BSHICEATh CYMMY, €My IIPHYHTAIOMYIOCE Ch JOIKHHEA,
mpaBa TpeGoBaTh YHHUYTOKEHid AKTOBB, N0 EOAMB JOJIEHHED NpH-
Bels ce0f BB COCTOAHIE COBEPIIEHHOH HEOUJIATHOCTH; OHB, AbilicTBE-
TEJIHO WIH (PURTHABHO, NPOJATH BCE CBOE MMYIIECTBO, OTEA3AJICA OTH
NPUHALNERAMAXD €My IpaBh, Pasiapulb CBOe HMYMECTBO # T. I.
¢b OBIbl0 JIAMUTH KPEJUTOPa BOSMOMKHOCTH HOJYUATH YAOBIETBOpE-
mie; GmI0 OB HECOpaBeJJHBO OCTABIATH EPEJATOPA BB ITOMH HERH-
TOZHOMB H OOHJHOMB NOJOREHIM ¥ NIPEEJOHATECA Hepess AaKTOMD
BaAKOHHO COBEpPIIEHHEIMB, OCTABIAA ero BB moaHOH cmab. Kars Bce
970 HA IIPOCTO, HE €CTeCTBEHHO, HO CBb TOUKH SpEHIA HayuyHOH# BO-
npocH 0 mpaBb EpPeIuTOpa OIPOBEPraTh AETH COBEPUIEHHKE I0JEHH-
KOMB OJHA H3b CIOKHLAIIEXT H TPyARBHMEXT OpoGieMMB; TPYA-
HOCTH W CIORHOCTH KacaeTci He TOJIBEO JeTalell BCero ydesid, HO
W OCHOBAHIN IpaBa EpeinTopa; o0LACHAETCA ®e W Ta W Apyrad ThMs,
YTO0 OCYMECTBIAETH KPEJHTOPH 5TO CBOE IPABO IPOTHBH COBEPIICHHO
HOCTOPOHHATO JIA4 HEro JANa Io I0oBOAYy AbiicTBIA cOBEpIIEHHArO
He TOJBREO STHMD JHIOMB, HO H €ro ZOJRHAKOMSB — BTO CH OJHOIL
CTOPOHHE; CB APYrod—Mn mMbeMs 1510 CH COBEDIIEHHO HCEJIOYH-

1*
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TeIbHKMD #ABIEHIEMB: 1Ba JIHNA, AOIEEHED H €ro KOHTPAreHTH, CO-
BepIHEJIA CcALBIRY, BCTYNHIM BB IOPHJHUECKOE OTHONIEHie— ABIAETCH
TpeThe JHne (KpeiuTops) W paspymaers cAbIKy, paspHBaers IOpH-
aaveckoe orHomerie. I'nh e ocmoBamia 3roro mpasa. DBm Teopim
nybercd Macca MONHTOES YCTAHOBATH HTO OCHOBAaHIE, IOINETOKE YaCTO
0YeHb OCTPOYMHHXG, HO BB 00mems HETH HE 0JHOH BHOAHE ya0-
BIETBOPUTENbHOH, B3akoHYeHHOW. |'rapabiimix yuemia orpbarEnxs
aBTOPOBH MHl CBOAAMT Kb TpeMB TIpyOIaMb HIH TeOopiaMb: 1) je-
IUETHAS Teopid, 2) Teopid HCEIOYATENbHOH OXDAHH HHTEPECORD
KEPeUTOPOBs W 3) TeOopid MCHOJHHTEILHOH CHIH cyieOHAro phmemis.

I. fexurrmaa reopia. Hexogmoii TOYkoi aT0if Teopim
AB1AeTCA TO, YTO OCHOBAHIEMT IIPaBa KPEJATOpa ONPOBEprarsh cIBIkm
ABIAETCA JEIHKTH, COBEPIIEHHHIH JOJEHAKOMD COBMECTHO B ero
goarparearoms. Oxam, sanp. Orro '), mounranors 000EXs HEOGXOIH-
MEMH COYJACTHHEAMH JeIHKTa, TAKD EKaKb NpPeInoJaraercd, uTo
npioOpbrare]p NMylecTBa corjamaerca Ba copepmerie, smberb cn
T0JEBAROMEB, YORTOYHAro0 Xad kpexutTopa nbiicrsid. /Apyrie, mamp.,
Tapudersys ?) u Ppamke ), 0TBOZATH TpeTheMy JHNY Kakb Ol
BTOpoe MEeTo, HA3HBAS €r0 NOMOMEHEOME JAodxEAEA. [IpoTmes mo-
cabranxs Orro %) ocEOBaTeIbHO, €O CBOEH TOURH spbrig, BO3pA-
HAETH, YT0 HA TpeTheMb Jmnb JemuTH BHOJHE camocrosTeabHAA
I0pHJAYeckad 0043aHHOCTH YKJIOHATHCA OTBH coydacria BB Abiicreim
YOHTOYHOMD A1 KDEJUTOPA, €CId eMy, KOHeuHo, u3pECrHO moxoxeHie
JONMHAEA. JTO-TO coydacrie u o0pasyers coGoi0 (arTayeckiii co-
CraBb JeINETa, HAIPABIEHHAT0 K5 NPUYNHEHII0 KDPEAATOPY yiiepoda
IOCPEeACTEOMD JANIEHIA ero HMYIecrBa, MOTYIAT0 CIyHATH O00BEE-
TOMB BSHICKAHIA; JEIHETH BTOTH XapakTepH3yercd Kakb IPamIaB-
CroOe npasoHapymerie, H00 copepmuTerb OTBBUAELTH 38 HEr0 Nepexs
ApyrEMs BH pasmbpb upuummensaro ymepGa °); MHAYe: MeEAY CO-
BepmuTeleMs 1 EPEJUTODOMDB YCTAHABIHBAETCA 00:13aT€IbCTBEHHOE
OTHOIIEHIe 10 BO3HAIDPAEIEHI 38 Bpeys m yOmTEm °).

Brs paaspbiimens sambuaerca CymecTBeHHLI paslalb MERAY

1) Otto. Die Anfechtung von Rechtshandlungen, welche ein Schuldner,
zu dessen Vermigen Konkurs nicht erdfinet ist, zum Nachtheile seiner Gliubiger
vornimmt. S. 10—11.

?) Hartzfeld. Anfechtung schuldnerischer Rechtshandlungen B3 Zeitschr.
f. franz. Civilrecht. B. XIV. U. 3. S. 485—486.

%) Francke. Verkiirzte Gliubiger und Spitere Besitzer der Verkiirzungs
halber verdusserten Sachen 8% Arch. f. civ. Praxis B. 62. H. 2. 8. 480.

) Obto; H. ¢, cTp:11-

’) Korn, Anfechtung von Rechtshandlungen der Schuldner in und ausser
dem Konkurse 3 Aufl. S. 251.

9 Otto, m. ¢, erp. 11.
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CTOPOHHOEAMA JEINETHON Teopid: OTHM CTpPEMATCA TPOBECTH €e Ch
IOIHOK IOCIbI0BAaTEIBPHOCTEIO, ApPYrie—BHOCATH BB Hee pasgbienie
npuEmnnos. (cramoBmycd cHavara Ha mocabiEmxs. Bajao-
niifica mpexcrasurexrs sroro Haupasremis, Orro ), a 3a HEMB
Mopxeps %) @ 1p. HAXOJATS BOSMOKHEIMG NDPHEMBHAT IPHENANG
JeJUETA JAINb KB OJHOH KaTeropid CIyJaeBb ONpOBepEEeHiA AETOBD
HoaEEAEA °), a wumemmo, korja umberca conscientia fraudis ma
¢ropoEE TPEeTRATO JWMIA, HO TAKS KAKh W PHMCEOE IPaBo *) m
COBDEMEHHEA B3aKOHOJATEIBCTBA °) BZHAMTEH CIyYad, KOTIAa 33 Epe-
JUTOPOMB TIPH3HAETCA OpPaBo oupopepxeHia m upu  bona fides
TPEThATO0 JIHUN2, HAND., KOrja akTh 0e3MesjieHb, TO TYTH JEJIUETH ViKe
HE MOEETH CIVRHTh OCHOBAHIEMT ITIPaBa, JEINKTA MOKETH H HE
6ure. llpExozmTca pAZOMB €b HEMB BHCTABHTH XA STHXH CIyIAEBD
apyroe ocuoBamie; mo MEBHIIO OTTO, TaKOBHIMT fABIfeTcd o0iajamie
Gess NPUSHAHHATO IPABOME OCHOBaHIA, HempasoMEpHOe oforamexie,
7 OoTBBTCTBEHHOCTE TPETHATO JUOa He wuiers paxbe uperbioBs ero
pbiicreuTeasnaro oboramenia ©). CioBoMb, BHCETABIAIOTH B CylI-
HOCTH [Ba NPHHIANA; pPAJOMS CB JEIHETHEME eme Jpyroi. OJra
Hemoc b I0BATEILHOCTS JaJd OCHOBaHie JPYTHMB YYEHHMD OTHCRATH
NPU3HARN JEIHRTa ¥ BB TEXH CIy9aaxs, Bb EOoTOpEX® Or10 W
Apyrie mpU3HAIOTH TPHENHNG HenpasoMbpEaro oforamenid. Tars,
IléreMans °) NPUBHAETH, YTO CH TOTO BPEMEHHN KakKb TPEThe JWIO,
noxyyusmee lucrum, ysmaers, 61arojapd mperbaBleHil0 Eb HeMy HCEA
nian pasbe, 9To OHO 060TATHIOCH HA CYETH JPYroro m cabroBaTelnHO,
ur0 npioOpbrenie ero mo OTHOMmEHIW KE KEPEIATOPY OPOTHBHOE CTO-
pors HempaBombpHO, BeIBICTBie CcOBEpIIeHIs 9TOK CTOPOHOW Je-
INKTA, ¥ NPH BTOMH TpPeThe JHUIO OcTaBafers mpiodpbrennoe y ceds,
JIWTO 9TO AOXHRHO PASCMATPUBATHECH, EAKD YYACTHHED COBEPIIEHHATO
roxmauEoMs feankTa. Illémemams Buguts HEYTO TmpOTHBHOE HpPaBO-
BOMY TODAJEY, IPAMO Hej03BOJNeHHOe BL HpioOpbrTemim mmymecrsa

') Ibid, erp. 12.

*) Ziircher. Die actio Pauliana nach gem. Recht und d. neueren Codific.
S. 30. pumbuenie geangraaro npuanuna I[opxeps cunTaers o6miMs HPABHIONT,
npuybnenie e npupnAna nenpapoMbpraro oforamenig—neKInYeHieN.

%) Orump jaerca ocmopamie nbiare uyT yupers Bb HenocabroBaTelsHOCTH.
Cosack. Das Anfechtungsrecht der Gliubiger eines zahlungsunfihigen Schuld-
ners innerhalb und ausserhalb des Konkurses nach deutsch. Reichsrecht S. 16.

*) L. 6 § 11 D. quae in fraud. cred. 42, 8.

®) I'epuancriil 3akoms 21 ioaa 1879 § 3 n. 2, 3, 4. Ascrpifickit sarons
16 mapra 1881 r. § 30.

%) Otto, 8. ¢, erp. 13—14.

) Schonemann. Die Paulianische Klage wegen Veriusser. zahlungsunf.
Schuldner zum Nachtheile der Glaubiger S. 10—11.



— 6 —

OTHATArO0 y JXPYrOr0 IIOCPEJCTBOME JEIWETAa W BEH OCTABIEHIA €ro y
ce0a 1m0 HACTyIIeHIM H3BBCTHOCTH O TOMB NYTH, IO KOTOPOMY HMY-
meCTBO Hepemso Kb JAaEHOMY anny. Ho pasmuuie caysaess mpio6-
pbrenia umMymecTBa Ipm IepBOHAYAJBHOMS JeINETS W mpm mocah-
AylomeMs, T. €. OPA BO3Me3THOMF Ipio0pbreHinm cum conscientia
fraudis m npm GesMe3JHOMT BH3HBAETH W pasimdie BB 0TBBICTBEH-
HOCTH: BB IEpBOMB cayyab Tperse ammo orebuaers BB moaxHO# MEpE,
BO BTOpoME® BF uperbiaxs oooramenis. Kopas !) mbcroasso mmaue
pacupocTpaHfiers JeINETHRA OpuENuUNG Ha OesmesgHOoe npioGpbre-
gie BB ymepds EpejuTOpOBB; IO ero MEBHII, ecidm MH uAMbeMb
nepess co6ol0 0GBEETHBHO HEJ03BOJE€HHOE rbiicTBie, TO y&e BO HMA
CHPaBEJIUBOCTH JOIKHH IONYCTATH, 49TO Jame A00pocoBLerHEI CO-
YVYACTHHRE 3TOT0 JbiicTBia 00A3aHD BO3BPATUTH IMOCTPAJABIIEMY HMY-
MECTE0 BL ero ymep0s npio6pkrennoe, HACKOIPKO OHO HMB bona
fide me morpeéieno m He mcrpedieno °).

TaroBa BB 00mux® uepraxs jeaurrHad Teopid. lpormes mes
OHJI0 BHCKa3aHO He MaJ0 OCHOBaTeIbHHXB Bo3pameniil. llpeaie
BCEero, OHa mMbBeTs mpoTHBH cefd TO, 4TO HE JAeTH €IHHAT0 NPHH-
IANA, HA KOTOPOMB MOI'S O OHTH MOCTPOEHSH IEABHEN HHCTATYTH °).
JT0 Helpss HE CUYATATH HEZOCTATROMT caMoii Teopin. Orrasarscd
0TS OTHICEAHIA TAKOTr0 eJHHATO MPHANWIA, Kaks 310 fbaaers Kpacno-
noabckiif *), BbTs OCHOBAHiA: HASBAHHEI YYEHH COBEPIICHHO OCHO-
BATEJIbHO CYATAETH MOJESHHME YCTAHOBIEHIE BOOOIIE €IMHAIO NpPUH-
N@Ia, KARD JId VACHEHIA HOPMB JaHHATO WHCTATYTA, Tak® H A1
aHAJOTAYECEAr0 WXT NpUMEHEHII, HO OTEA3HBAETCA YCTAHOBHTH €ro
Bb aToMb caydab. Takoit, mo mempmeit nbph, neccummsut Heanssa
0Z00pATE — OCHOBaTEJIbHAS HayJYHAd paspaloTkEa Bompoca o mpasb
EDEIuTOpa OmpoBEeprats cIBIKE JOIEHAEA HAYAJACh CPABHATEILHO
HEJTaBHO M €CIW BH Hacroamee Bpemd, mo MabEIlD Kpacmomoas-
CKaro, eJUHHH NPHENUIG He HaiileH’s, T0 HTO He SHAYNTEH, YTO €ro
HeIb3d HAHTH; HEUKAKAXD JAHHKXH BB I[0JB3Yy TAKOTO MHBHIA MBI
e mybenms. IlpusmaBas, TakuMT 00pasoMBb, OCHOBATEILHOCTH YIO-
MAHYTArO0 BO3PAKEHiA, MH [OJIaraeMb, 9T0 YKA3aHHEIT HEJOCTATORD
JeINKTHOH Teopid, T.-e. PasiBOEHHOCTh ed, He yerpaHens Hu Illé-

') Korn, =. ¢., crp. 100—10L. _

?) 9ra Teopia HecommbEHC umbiace BB BULY pDUMCKEMHA IopHcTamm, BajibB-
muMH ocHosamie actionis Paulianae Bb dolus’s—B% fraus’b m conscientia fraudis.
Cu. L. 1 pr. 10 pr. 9 pr. D. quae in fraud. 42, 2.

¥) Cosack, m. c., cTp. 16.

¢) Krasnopolski. Studien zum Gesetze iiber die Anfechtung von Rechts-
handlungen zahlungsunfihiger Schuldner s Zeitschr. f d. Priv. u. off. Recht.
B. 14. H. 1. S. 65.
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HEMAHOME, HE HopHOME, mO0 IemHTHs BB OcHOBHOH ed mueb. O6xa-
jagie umymecrsoms mala fide,—u1d Bcerga mmbers mbero mpu con-
scientia fraudis ma cropomd TpeTsAro amma, IpH COYYACTIH €ro BB
HeIARTE JONKHEEA—IOPOEIAETD OTBSTCTBEHHOCTD, KOTOPAd BaKIIO-
yaeTcd BH BO3BpaTh Bemm cum omni causa, Opd 0e3Me3THOMD e
oruyizenin in fraudem creditorum wu ecim ammo pbiicrBuTeasHO
bona fide, orsbrecrBennocTs gomycraerca awms quatenus locupletio-
res facti sunt; mepembernts orpbrCTBEHHOCTH 33 Omnis causa Ha
cIysam IpOCTOr0 O00OTAmeHid HeIb3d: 9TO 3HAYMIO OH OTPHANATH
BCAKOE I0pHjHYEecEOe 3HAYeHie pasauyid Memay bona m mala fides;
TOYHO TAK&EE U HAOOOPOTH, IONYCTHTh OTBETCTBEHHOCT:, BH Hperh-
JaX5 000rameBis Oph COBEPUIEHIN JeIHETa JOTHYECEH HEBO3MOMKHO.
By sroii-ro omm6rb nopmmmn lllémemans um Hopmrs: ofa omm pas-
andaiors bona m mala fides, me orpumarors bona fldes ma cropon®
TPeThAro npu OesMesgHOMB mpioOpbredinm, HO BbL TO e BpeMa J0-
NyCRAlOTh coydyacrie ero BE feaukrt minm kaks RopHB OpaMo TOBOPHTS:
no6pocoebernoe yuacrie By jgeaurrh. IJro contradictio in adjecto:
ecanm Juno jpbiicrByers jo6pocoBbCTHO, TO OHO HE COYYACTHHED Je-
JHETA, €CIH OHO COYYACTHHED, TO He MOEeTd AbiicTBoBaTH J00DPO-
copberao ')... Ho casmBsas ¢b amuMB 200pocoBberaEMb yuacTiems
85 jeankrh mocabucreia odoramenid, [IléaemMant paszricHAETS OTCTAH-
BaeMHA uMB moxomenia. OHB roBopurs, YT0 NpH Ge3Me3THOMSE Ipi-
oopbrenin Tperse ammo orebuaers BB mpexbrax® odoramenis, T.-e.
g5 upegbraxs ero dolus’a, dolus e ero HaYmHAETCI CH MOMEHTA
npejibABieHis Kb HeMy HCEA. OTO DPasbhiCHEHIe TOJABKO BL COCTOS-
HIM 34TEMHUTH OCHOBHOE WOJOKEHie; OTBBTCTBEHHOCTH BEH nperbiaxs
oboramewia u BB mpexbraxs dolus’a b Bemm cosepmenmo pas-
HHA; poOpocorkermmii mpioGpbrarens mo OesmesgHoll crbarb orsb-
yaeTs BB mnperbraxs oboramenig, HAOD., AOXOAH CB uMBHIA ORB
He BO3Bpaimaers, ecam e OHB orsbuaers BH mpepbaaxs dolus’a,
10 8T0TH npeibas, BB BUJy ocHoBHOro noxomenis Illémemana, wia-
AeTcA MOMEHTOM® HpefbABIeHIA HCRA—OHD BO3BPAAeTH BEmp Cum
omni causa ¢b MOMeHT2 mpexsaprenid mcka. IIpexbam dolus’a posmo
HUEAKOI0 3HayeHis He uMBIOTH npn onpepbieHin oTBETCTBEHBOCTH 34
oboramenie—ecan auno orebuaers sa oOoramenie, To dolus Tyrs
HH 0OpA YeMB; BIJETATh €ro, SHAYATH OOHADYMHABATH IIATKOCTH
OCHOBHOTO IO.I0REHIH.

ITonpaska Ilénenana w Hopma umbers m apyrie HegocTarkm.

!) Gritzmann. Das Anfechtungsrecht der benacht. Konkursgliubiger
nach gemeinem Recht und der Reichs-Konkurs-Ordnung. S. 189. I'piouMan’s BH-
pamaerca oYeHbL MATKO, Bockinmaa: Welche Unklarheit!
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Tarxs Kopem jaers me ratio juris, a ratio legis mpasa Gesycaos-
Haro ompoBepikeHid Oe3Me3IHHIXH AKTOBL; OHB obpamaerca kb ugeb
CIPABEJTUBOCTH, KOTOpPad MOMKeTHh W J0NKHA HMBTH 3HaUeHle AIA
3aKOHOJATENd, HO JId IOpHJHYecKaro 000CHOBAHIA Y&E JAHHATLO AB-
zenia He mpmrojHa. Illémemans BB 9ToMB cayyab He comers Cb
JOrMATHYECEOH TOYBH, HO OHD NOBHHEHDH BB JPYIOMB: MOMEHTSH
npejbABIeHid ED 00oraTmBmeMycs WCEa MO®eTh HMETH 3Havemnie
Iump Ba Oyaymee BpeMd, HO HAYEro He Jaers a4 onpexbienia
B3ra4ja Janna Ha AbiicrBie MMB COBEPHIICHHOE BO BpeMEHa IpOIIe]-
mis; cams Illémemans, kKakbs BHIHO, He Keaaels upujasarb dolus’y
00paTHOi cmIs, 4Td OHI0 6B, KOHEYHO, IOCILI0BaTEIbHO, HO BEI3H-
BaJ0 OH paAxs APYraxs Bospameniit '). Cv apyroi cropomsl, JomycEad,
YTO Viep/mEaHle BemM IO OperbABieHin mcka jpbraers camoe mpi-
obpbrenie ea (1o mpejsaBiIenia mcka) nporuBonpasaEME, [IIéneMans,
no copasexamsomy 3sambuamio Menueas ?), npegcrasuasn circulus
vitiosus: yzepmamie HempasoMbBpHO, Eorja HempaBoMEpHO mpiodpb-
tenie n npiodpbrenie menpasombpuo, Korga HenpaBoMBpHO yiepmanie;
IIPOTHRG IPABAIBHOCTH IIEPBAr0 IOJOKEHIA elBa-Iu KI0 CIaHelb
COOPHTH, & €CIH TaKh, TO HENPABU.IBHO BTOpOE.

He orpumas, makuus o0pasonms, BEpoATHOCTH BO3pakeHId, 4TO
JeIURTHAS Teopid He JAeTh M He MOMETH JaTh eIuHAr0 NPHHIANG,
Hexp3d He cpbiare mpejcraBETeNAMDB €4 W JIPYIHXD YHPEKOBB, a
AMCHHO: BO-1-X'b, ecIum OCHOBaHie IpaBa KPeguTopa IO OTHOIIEHiID
KD KOHTDATEHTY €ro JIONEHHUEA €cTh JIeJIUETH, KOTOPHIl HOpPO&JAeTH
00/13aT€JIbCTB0 BO3HATPAKECHIA 34 YORTIEA °), 170 9T0 0043aTEABCTBO
A JOJEHO NOJIERATh pascMoTpbmiio, a Memay Thus Beh mpexcra-
BHTETH JeJINETHOH TeOpiH pasCMATPHBAOTL BH ITOMB CIydah, Kaks
nocrbicreie JelnkTa, He BO3HArpamjeHie 3a YOHTEW, & JAMb BO3-
Bpars NOJIYYeHHAr0; W OHHA, KOHEYHO, He CH cBoeil Toukk 3pbmis,
OpPaBH: OPUSHABATH HPABO EpeIHTOpa TPeGOBATh YHHUTOHEHIA AKTA,
COBEDIIEHHAr0 JONKHHEOMB, NPABOMG HA BOSHATDAmIeHie Heansd *);
TAEYI0 ERAJIN(AKNOII0 HAJ0 CIMTATH HEYJOBICTBOPHTEIbHOH, KAKB IO
TEOPETHYECKAMD, TAKD ¥ M0 TPAKTHICCEUMT coolpameniams. llepsra

) Orro (H. ¢c., cTp. 6D) coBepmienio HEOCHOBATEIbHO BO3PaEAETTs HPOTHBD
310if ¢urnin, npruucnsada ee Illénemany. Ilocabamiii xame opaMo rOBOPHTSH, 4TO
orpbrerBesHocTh consciens’a M nescius’a pasaudsa: Bropoii orpbuaers ,soweit
sein dolus reicht,

%) Menzel. Das Anfechtungsrecht der Gldubiger nach dster. Rechte. S.
20—21.
%) Hartmann. Gesetz betreffend die Anfechtung von Rechthandl. eines
Schuldnes ausserhalb des Konkursverfahrens 3 Aufl. S. 20.

4} Bsraaxs srors maxoxumdu y Capmas—De la révocation des actes faits
par le debiteur en fraude des droits du creancier p. 76.



E—— e

s RO

3aKJI0YAETCA BB TOMB, 9T0 BO3BpalleHie OTYYHEJCHHOH BEIH BB CO-
CTaBh 00BEKTOBS B3HCEamiA Gescabimo moramaerd IPHTA3aHie Epe-
AUTOPA KB TpPETheMy JHIY; Jajplie TOro oTeBTCIBEHHOCTH 9TOT0 JIANE
HE uieTs> — oHO He orpbuaers Hu 3a damnum emergens, HH 32
lucrum cessans, NpHYAHEHHHS EPEAHTOPY, 4T0, KOHEUHO, MMBIO OH
mbero, ecam 6ur mpaBo mocabjEaro OBUI0 IPaBOMB HA BO3HATPA-
mjenie !). Cp mpakInyeckoil CTODOHH HeJb3d HE NPHBHATH, YTO yIO-
MAHYTAA KBaIM(UEANiA TpaBa EpeguTopa BHspaia OH paxs He-
VI0OCTBS Bb OCYUIECTBIEHIH STOr0 Ipapa; HE AJd KOr0 He TaiHa,
9T0 HCEH O BO3HArDAEIeHin — 60JpbHOE MECTO COBPEMEHHEIXH 3aK0-
HOJATEJBCTES; IIPOBECTH HTH WCKH Cb HOJHEMD YCIBXOMB HOYTH He-
BOSMOKHO; OOpeKaTh Ha Ty Ke yYacTb HCEH 00B YHHYTOREHIH Aak-
KOBS egpa-1a 1birecooopasno. HesaBucnmo 0T HEJIOCTATEOBE 3aK0-
HOJATeIbCTBA, MCEH 00D YHUYTOKEHIM AKTOBb, IPH EBAIH(AEANIN
AXDh KaKb MCKOBH O BO3HAIDAEJEHIM, BHSBaIA OH pALD TARAXD
saTpyAHeHiif, koropwa oOparuam OH caMOe IpaB0 KpeIuTopa Bb
#5910 MPHSPAYHOE; TAK®, Bompoch o pasmbpl nmpuunHerHaro yoMTEA,
0 Biifgmin coGcTBeHHO HeGpERBOCTH EpejuTopa, O pacupeibienin
BOZHAIDAKIEHIA MemAY BBCKOIPEAMH IIOCTPAJABIIAMA KpPeIUTOPAMH
B T. I.—BCE 9T0 BOLNPOCH, YAOBIETBODHTEIbHOE paspbmenie KEOUXD
TPYAHO JOCTEAKAMO 2). 3arbyb, BO-2-Xb, BO3PAKAITE: €CAH GH OCHO-
BaHIEMD IIpaBa EPEJUTODa Ha YHHUTOEEHIe ar1a OHID JeIHKTH, TO
npr yembmuoM® HExorb mpomecca IOpHARYECKOE OTHOMIEHIE MEEAY
JOJAHUEOME ¥ €ro KOHTpareHToMT ucuesro On Oescabpmo; ecanm
JeTHETS pash HOPH3HAHDB CYJOMB, TO akTh, IpHu mocpeiacrsh ero co-
BEDUIEHHHH, Tepaers CHIY, a ¢b BEMH BMEerh u ormOmenie MemIy
KOHTpDareHTaMA; Helb3d JONYCTHTh Taroe pasybiaenie pbiicreia, mpu
KOTOPOMD BOSHHENIEE MEEJLY CTOPOHAMH OTHOIIEHIE TepaeTh CHIY
usBRb W coxpaHsers ee BHYTPH; a Memjpy ThMB BBH caysab ompo-
Bep:ReHiA aKTa EKpejuropamu, nocak mpusHaHia akra HegbilCcTBATENB-
HEIMB, Tperhe JIHI0, HAIPUM. YILIATHBITee 3a RYIIEHHYIO cum con-
scientia fraudis »emp, umbersr mpaeo oOparsaro TpeGoBaHis Kb
JIOIKHURY; OTHOIIEHIS MeRIY CTOPOHAMH HE IPERPAIAIOTCA °) I BH-
X0JuTH, 4T0 ybiicTBie pascMarpuBaercd Kakb JEINETD 10 OTHONIEHIIO
Kb TpeTbeMy #u COXpaHfeTh Xapakrepdh mnpasoMbpHaro pbiicrsisg
Me®Ly EaHTPAreHTAMA *); ecIu BTOpad UYACTh DTOT0 IOJOEEHId

1) Hartmann, 8. c., ctp. 20—21.

) Kaserer. Die Gesezte von 16 Miirtz 1874, betreffend die Anfechtung
von Rechtshandlungen zahlungsunfihiger Schuldner (Motusm sakroma) S. 41—42,

%) Ibid., m. c., erp. 17—18.

¢) Jaeckel—Die Anfechtung der Rechtshandlungen zahlungsunf. Schuld-
ner ausserh. des Konkurses S. 159,



BEpHA—WN 5T0 TWOATBEPEJAIOTH COBDEMEHHES 3aKOHOZATEIBCTBA—TO
oueBniEO HepbpHA mepsad ero moxaopnmma. BB-3-XB, camm mpejcra-
BUTEIH JeIWKTHOH TeOpin HE OTPHOAIOTH NpPaBa TPETBATO JHUIA,
npioOpbrmaro mmymecreo nyreMs crbakm, TpefoBarh OTH EPeIUTOPA
BosMbIeHia pasIHIHEXE HagepEers (0 vens phus suepean) 1), Ecan Ou
aumo 810 IBACTBETENSHO COBEPIINIO JEIHKETEH, TO KAKHMEB 00pasoMb
OUpaBJaTh MPABO ero Ha Bo3MbIIeHIe STHXSE HBLEPHeRsH; ecanm Kbii-
CTBie MMT COBEPIIEHHOE JeIAKTH, TO, KART CIpaBelinBo saMbuaers
Kosars %), am o raroms BosMbmerin msjiepmers pbunm OHTH He
MO®eTh. Bb-4-X5, He JUMEH0 3HAYEHIA W T0 co00pameHie IPOTHBH
JEIUETHOH Teopin, 4T0 OHA OCTABIAETH HACH BH COBEPHIEHHO Oes-
MOMOIEOMD moaomenin upu Berpbuk c¢b aoGommTEBAMEME Cay-
yaeMb ONpPOBEPEEHIS aKrra EpPEeIATOPOMB — & HMEHHO, KOrjJa akTh
COBEPUICHs JAHHHIME JUIOMD elle He CTABMAMD JOJRHAKOMB; CHa-
REMB: JHI0 9TO DPaA3TAPHIO CBOE WMYIECTBO, 3aTBMB BCTyHaeTh B
J0JT0BOE OTHOIIEHIE W OKA3HBAETCA HEACHPABHEIMB—EDPeIUTOPH, NpH
HAJINYHOCTH YCIOBiil, TpeOyeMHX® B3aEKOHOMB, MOTYTH ONPOBEPraTh
napersenunil akrs (005 droms pbus Bmepeam). MomHo JH CKasars,
uTO BB 3TOMB cAydab JONKHWED, Japd CBOe HMYIIECTBO, COBEPINAETH
ACJUKTH, & OJAPeHHHIl — ABIAETCA COYYACTHHROME ITOTO JeJIHKTa?
Eean wpeintopops y japurend BO BpeMA COBepHIeHiA japa He OHUIO,
T0 W TpaBa AXBH He Moram OumTh mapymens °). Haromens, Bb-5-XB,
H2 HAMT BSLIALEH, HanOorbe CymecTBeHHHIT HEJOCTATOKT JACIHRTHOM
TEOPIH TOTH, UTO HpUAAaeTcs HEMPABUIBHOE 3HAYEHIE IIPOIECCYaab-
HOit cropoEd uscabayemaro mECTHTYTA, CTOPOHDS, BB KOTOpPOi, KAk
MH HHKE [OCTApaeMcA J0Ka3aTs, JERATH Bech IEHTPD TAEKECTH
wHcraTyra. IlpejcraBarean JeIWKTHOH Teopim M 3Ty CTOPOHY, TAKB
CEa3aTh, BHECIH BE CBoe YueHie, HO BMDBCTO TOro, 4T00H M3BIETH
W3s Hed BHIOLY, OOHAPYRHIH, 0rarojapd 9TOMY, HEJOCTATEHM CBOEi
reopiu. Tars, Orro *) m Ierexs °) maimyHoCTH axTa 00JAAIOMATO
cyAe0HO-HCHOIHATENBHOI0 CHIOH BHOCATH BB YHCIO HEOOXOXH-
Mux® (unerlidssliche) momenTor® (QarrTmueckaro cocrapa JeINETA;
KOHEYHO, DTA HCHOIHATEIBHAA CHIA akTa AMLETh IepBeHCTBYIOIEe
SHaUEHIe BD JaHHOMB BOmpoch, HO, BHOCA 8TO yCIOBIe BB COCTABB
. JeJHETa, OHM COBEDIEHHO WsBpamalorTs mnomarie geansta ®). Ies-

W Taeckel, B. e, é1p. 15l

%) Cosack, u. e, crp. 269.

%) Krasnopolski, s. c., crp. 55.
4 Otto, H. ¢.; cID: 230,

) Jaeckel, B. c., crp. 158.

%) Hartmann, #. c, crp. 19.
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MaHEB ') copaselInBo 3aMbuaers, 9T JEIWETH SAKIOYAETCA B
mspberHOMT 06pasb pbiicreia cosepmmrens ero, a noromy rab abii-
CTBie TOJYYaeTh XapakTepd ACIHKTa JWINb (Iarofapd TPUBXOMEICHII0
pRBIAUXS, 0TH COBEPIIHTEN HE3aBHCAIMUXD 00CTOATEILCTED (HAID.,
desyembmuoctn Bsmckamia), tams mEBTH Mbera jpeaugry.

Ugnomenana Bo3pameHis IPOTARD LEIWKTHOH Teopim yObmARIOTH
BB NOIHOH HECOCTOATENPHOCTH ed H AbIalorTh COBEPHIeHHO IOHAT-
HHMB TOSBIeHIe JPYIUXD Teopiii, CTpeMUBIIHXCH YCTPAHATh ed He-
JOCTATEW; HO HE OJHA W35 NOCIEIHEXB, WO YNCIy HPHBEPHEHIEBH,;
IOKA HE MOMETH Ch Helo CONePHHYATH °).

II. Bropyro rpymmy yuemiii MOEHO Ha3BaTh Teoplieil HCEII0-

Yy Hellmann, Bp kpur. cr. Ha cod. Orro Krit. Viertelj. B. XXIV, S. 573.

%) IIpod. I'pumus yopekaers MeHA 3a CIUIMKOMS CYPOBHII NpuroBops HAXB
JeJNKTHOII Teopieil: ,0HA He MOEeTs OWTH BHOIHD HEcoCTOATEILHOI, pash OHA
pbpra ¢p Toukm 3pbEia puucraro mpapa“, ¥ 4To MOM coobpaeHis NpaBUIbHE
AN IO OTHOWEHiH Kb coBpeMensomy upaBy. He orpunaf Toro, 970 MeHA HHTe-
pecoBaio prima facie coBpeyMenHoe npapo, ¥ unmba BB BHILY, YTO ¢b IIABHHMB
BO3pakedieNs HPOTHBG JEIUETHON Teopin npod. I'pamMME corsacens, T.-e. 4TO OHS
He o6bpACHAETD BCEXD ciydaeBs (payjaropHaro HCKa BDH COBpeMeBHOMD mpamb, A
MOorn GH M He BO3PAmATH MOEMY KPUTHKY BB aToMb nynk1h. Hensss ke 5 caMoMs
abxb Bupbre BB pumcromts upash yike Tagyo ratio scripta, yro ecaw NaHHAA
teopia Bbpna (?)es toukn spbmia pumckaro npapa, TO OHA He MOEeTs OBITH Heco-
croarespHoil. Bp jammomMbs cayyat MW BuIHMD BBYTO TOMY upoTHBOpEYamee.
JeanrTHaa Teopia ne o6pAcuaeTs Bebxt Gopmb (GpayraTOpHArO HCKA HE TOILKO
BB COBPEMEHHOMSH, HO il Bb puMckont npapb. CaMu puyekie OpUCTH me Aald HAMB
o0bsiCHeHid, kaEs npnMbaaTs Teopin Jeiusra BH ciydab ompomepwkenid Oesmesi-
HATO aKTa coBepmenHaro upu bona fides Tperparo anua; HONKHTEN COBPeMEHHEIXD
HPHCTOBD GHIN HEYIAYsE, HeIb3d UPH3HATH YAAYHON W DOUGITRY npod. I'puma,
Oms noiaraers, Y10 BB 3TOMb C1y4ab, 0CHOBaHIeMs HCKa KB TPETHEMY AHILY ABagercd
JenuETs jpoamuuka. [Iporuss sroro Haxo sambrath, 910, BO-1-XTH, TAKOMY OOBACHE-
nil0 He HaliTH XOrMATHYECKATO OCHOBAHii—BD jJurecraxhb ero whrn; Bo-2-Xb, je-
INETH OXHOTO IA1a He MOKeTh OhTh HCKIOUNTEIBHEME OCHOBAHIENT IICKA ETL JIpY-
roMy JHUY; x0a1®HEO OBITh Takoe OCHOBauie HCKa, KOTOpoe fBIAI0CH OH biicTBieMb
orpbruuka; Toraa y ucka Oynerh ABa KYMyIATHBHKIXH OCHOBaHi#, 9T0 Bnoiab
jouycrino; aro umbers Mbero, manp., upu Hexb Epeauropa Eb HOPYUNTENIO:
OCHOBAHIEM, 3TOr0 HCKA ABIAEeTCA NpPABOHApYUIeHie 0JEHUKA (HeHmcmoruemie)
i obasareiscrBo uopyunrend. Ho uroGn morsh GHTH OCHOBaHieM® HCEA OMMHD Je-
JUKTD IPYroro Juna—asto segonycrumo. Kagia e npu arons 6y1yTh OCHOBaHiA 1pH-
Bievenia orpbrunka kb 0rBbTY? Bb samuvanmens nach cayyab pazoms b Bapy-
menieMs cyne6a0-3210T0BOTO Mpasa foakuunkons nMberca pbiicrBie Tperssro auna,
caymalinee ocsoBanieys ncka,a umenHo HeupasoMbpmoe npioGphremie umyniecrsa
075 JoJEHNEA. Bo-2-xB, ecan Bugbre ocuosanie dipayraropsaro ucka BL Jeank1h
ROJBHNUER, TO I0rAYecKN Hew3GhAmHO JONYCTHTH BO3MOMRHOCTH ONPOBEpmEHiA BOS-
Me3IHEXE aKrToBs upu bona fides pomwunka. Ecan xia onpopepHenia aKra rocra-
TOYHO OXHOrO JENMKTa XOMKHNEA, To Tyrh fides—O6yiap oma mala min bona,—a
TAEEKe XaparTeph anta—Oyib OHG Bo3MesIuHii uan OesmesiHRi—HU OpH YeMD.
970 TOTH a6Cypib, Kb EOTOPOMY NPHXOXUWb, HCXOAA U35 OMNGOYEAro NoIO®enid.



YATEIbHOH OXPAaHH HHTepPecOB® KpexuTopoBs. llpescrasmre-
aaun ed apaaored Rosars ') m Ormiyes ?). OcHoBEAZ mjes 3Toil
TE€OpiH T4, 9YTO BB CHJIYy B3aKOHA Bb HMHTEpPECaX’d KPEIATOPOBL CO-
31aercd, UPH H3BBCTHEIXD (PAKTHICCKHXT YCIOBIAXB, 0C000e 00A3a-
TEJIbCTBCHHOE OTHONIEHie MeRIY KPEIUTOPOMD M JNIOMB, npioGpbe-
MIAME HMYMDECTBO IO AKTY, COBEDMEHHOMY JOJEHHKOMEB, OTHOMEHIE,
00 cuIb K0ero EPejrTOps MOKETH TPeGOBATH MMYIIECTBO, BTHMB JH-
noMs npiodpbrennoe. By jarsrbiiments npueepmeRnE ATOH Teopim
pacxoxarca. Hosaws B03BOAMTE ymoMAHyTOe 0673aT€IBCTBO BF O6mIee,
Jemamee Ha BCBXP® npiodpbrarerixs HMyMECTBA — OHH JOJEHE
HECTA PUCKB, CBASAHHHI ¢b npio6pbremiems: ecan y JOIRHHEA HE
ORaxercd O0BEeETOBD B3BHICEAHIA, OHH JNOJKHE BO3BPATHTh IpioOph-
Tegnoe. Hosaks Taks QopMyimpyers 910 o0mee 06A3aTeIHCTBO:
BCAROE JHIO, IIOJyYalomee 9YT0-IH00 H3B YYHKOTO HMymecrBa, 004-
38H0 IOJYNHATECA HEBHI0JaMb, CBA3AHHHMD HE TOABEO Cb BEHIHKIMA
TATOCTAMHA, JeRAMAMHA Ha nAMymecrss, HO m ¢b 06mMuMD HasHAYE-
HieMDB BTOI0 MMYM[ECTBA CIYAATH IPEIMETOME YIOBIETBODEHIiA Ind-
HHXB KDeJUTOPOBD €ro Biagbipla; HO BH HWHTEDPECaXh TIpPamIan-
CEaro 000poTa 3TO 00A3aTEILCTBO OTPAHAYABAECTCA TEMH CIyvadMy,
BH KOTOPHXB 10 €moco0y IpeloCTaBIe€HiA HMYIIECTRA, IO OCOOHIMB
OTHOINEHIAMD JHIJh, NPEJOCTABIANIATO W HOpioOphrawiaro mMyme-
CTBO, [0 M3BECTHOCTH €O CTOPOEE TpioGpbrarens KPHTAYECKATO IIO-
Jomenid Biagbisma m T. 1., BT0 00A3aTEIHCTBO He JOKHUTCHA CIHMI-
EOMB (OJbuIo0 TAmecrsld Ha noamanka °). Cv oroii Tousm sphmis,
no makbmilo Rosaka, yioBreTBopuTeIrHO 00BACHAIOTCA CIYYam OIPO-
BEDAEHIA N BO3ME3THHXB OTUyMKAeHIN cum conscientia fraudis Tpers-
aro u OGesmesnHrxs—bona fide. Druiyes HBCKOIBEO HWHAYE KOH-
CTPYHPYETH BTO 00A3aTeIbCTBO €X lege: KpeguTops MOEETH Tpedo-
BATh BO3BpaTa mpioOpbrenHAro TpeTEUMT JUIOMD HMYIIECTBA, TaKh
EaEs OHO DPasCMATPHBAETCH, KAKh HEOTUY:RICHHOE; MMYIIECTBO JOJ&-
HHKA, OKasaBlleecs HEIO0CTATOYHHIMBE JJd YIOBICTBOPEHIA €ro Epe-
JUTOPOBB-—TOBOPHTD OHDL,—BO MM CIPABEJIEBOCTH DACIIAPACTCA
Bb TOMD CMEHCIE, 4ro orgrbasEEHA vacrm ero, Kakbs OOBERTH B3H-
CKaHIif, BO3BPAIIAIOTCA BB COCTaBs THXT DPEIMETOBD, W3H KOAXBH
EDPEJIATOPS MOKETH IOJYYHTh YyAOBIeTBopedie. b mpepcraBnTeraMs
aT0fi Teopim mpmuaxzIemnTs n Kpacmomoasckiil *); ero gopuyinposga
MCIEPIEBACTCA TApOI0 CI0BH: 33 KPEJuTOPOMSB, TOBOPUTH OHB, NPH

1) Cosack, H. c., crp. 24—30.

*) Forster. Theorie und Praxis des heut. gem. preuss. Privatr. edit.
Eccius B. I, S. 608.

% Cosack, u. c., crp. 26.

‘) Krasnopolski, n. ¢, erp. 64—66.
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n3BBCTHREIXE 00CTOATENbCTBAXD HPH3HACTCA WPABO CYATATH OPUIH-
yeckid mocrbxcreia m3pberBmX® gbiicriil, B ero mHTEpech u BB
npepbiaxs sToro ummTepeca, HeHACTYHMHBMUMH. XapaKTepHCTHEA CO-
BEPIIEHHO (e3cojepraTeIsHasd, BIPOYEMB ONPABIHBAKIAACA BHIIe-
N3JA0HEEHHEIMS B3TI410MD aBTOPA Ha NPHHIMNH ONPOBEDIKEHIA AKTOBD
JOJRHUKS. :

Wz10mennasld TeOpPin 0TIMYAI0TCA MHOTUMA EDPYIHEMH HEIOCTAT-
kKaMH, oryacrd y&e ormbuemEmMm BB amTeparypbs. Tarxs, Bo-1-xB,
Meicab 0 cosjzaminm ad hoc moBaro oddsarexanerea ex lege cama mo
ce6b mecmmnarmyBa; Kakb Jbaenie 0043a1e1bCTBD IO HXD HCTOYHH-
KaMb, TAKBs H caMasd Kareropia o00d3aTelbcTBs eX lege He BEjIep-
REBAIOTH KEPATHEW; M 3TH 0043aTeabCTBa CyTh mocabjacrsia mnapber-
Haro cocraBa (akTOBB, HACTYNRMON[i N0 YEKA32HIK 3aK0HA; H II0
OTHOWIEHII0 Kb HAMD 3aKOHD 3aHAMAETDH MOCPeACTBYIOIIee MOJOKeH!e,
EakD # OTHOCHTEIHHO 0033aTeJbCTBD JOrOBOPHEIXs A JEJARTHEXE ).
Coszamie HOBaro o0A3aTelbCTBA €X lege—aTO BHXOIL U3 BATPYA-
HOTEILHA0 IOJOKEHId H BHXO0AD BOBCE HEOCTPOYMHHI: moJe 1i1g
co3jaHid TMOJOOHRXE HOBHXE H HOBHXB 0043aT€lbCTBE Gesnperbasuo,
M CKOABKO OH HXD HU C€O34aBaTh, OHH HE RB COCTOABIN JATh Y10-
BJIeTBOpHTeIbHON EBaJuukaninm jasEaro asilemis. Ilpm cosjanin
HoBaro o0f3aTelscTBa ex lege mpmBogATCA BB HOATBEPEJACHIE €ro
u3BbeTHEA COOOpamenid M OTH-T0 CO00paKeHiA EKacaiTcsad HOPMD,
onpexbisomuxs jaHHOe Apienie Bcerga de lege lata, a me de lege
ferenda ), m.-e. Bb HEXH paspmBaerca ratio legis, a BEe ratio
juris ?). Mmave m OuTh He MOmETDH: coobpameRisMy sTuMH onperb-
Iserca HEOOXOAMMOCTH 118 BaKOHOJATEIA BB JAAHHOMB caydah mpo-
ABUTH CBOI0 TBOPYECEYI JbATEIbHOCTh, & A IOPHIHYECKATO AHA-
JU3a BameHD (AETH, CH ROTOPHIME CBASHBACTCA OUpeIBICHHOE 0PH-
AuYeckoe mOCAbACTBie M B3aEMHOE COOTHOIIEHIe MHOA0OHEXS (ak-
To85 *). Tags m BB jawmoms cayuab. Hosaks u Drniycs—uepswii
BO BHHMAHie ,WBTEPECOBH TIPARIABCEALO 000POTA", BIOPOH BO uMA
,CIPABEINBOCTH *  CO3JAI0TH HOBoe ofasareiscreo. OpmE® H3H HO-
crbrosareneii nxs reopiu, Péasrepriopds °), TPAMO BHpamaercs

1) Menzel, u. ¢, erp. 23. Menneas Toke co3paers obasaTelscTBo ex lege,
BO31araf Ha Beakaro npiobpbrarers mmymecrea oTsBTCTBEHHOCTS 32 Yykie R0ITH,
EOHEUHO, UpH H3BHCTHRX® YCIOBIAXE.

) Ibid, crp. 23.

3) 061 sroum pasamuin cM. [Taxmans. O coBpeMenHOMB LA3BHUTIH BAYRH
upasa, crp. 48.

4) Cx. mow cr. O opuanyeckoMt sirayenin Tpyia BL O0nYHOMS® npasb BB
Pycck. O6osp. 1878, N 5.

5) Volderndorf. Das Reichsgesetz betr. d. Anfechtung von Rechtshand-
lungen eines Schuldners ausserh. des Konkurses S. 26.




TARbB: ,NPABO ONPOBCDEEHIA HAXOAATH CBOE OCHOBaHie BB 00MEMB
maTepeck oGopora m kpepmra“ '). IOpuzmueckas EOHCTPYEMis Tpe-
Oyers He 2T0ro; AIi Hed Friasmbiimee smauenmie uymbers mopmid-
YecKoe OCHOBaHie, ratio juris gpreHig—uero HA3BaHHEIE yYeHHE HE
JaloTh; TOJBKO BL (opMyas Okmiyca HAXOIUMT HAMEEH Ha HErO,
o uemb pbup Bmepegn. Bo-2-x5, 008 BHa3BaHEHXD YIEHHXH JAIOTH
I0PUJAYECEYI0 XAPAKRTePUCTHEY ABIEHII0 He IO TIABHOMY, & HO BTO-
pOCTemenHOMY ero mpHsHARY; o0a oHm, mmba 1510 ¢B mpaBOMB
OpOBEDEEHIA aKTa, XAPAKTEpPU3YIOTH 9T0 HpPaBo, EAkb NPABO Tpe-
00BaTH BO3BpATa MMYIECTBA; BO3BPATH MMYIIECTBA—BTO IPAKTHYE-
CElfl pesyJpTaTh YHUYTOMEHIA aKTa, 9T0, KaKh MH TORaKeMDb HUIRE,
TO, 9TO AOCTATaercd yme Hocxrb YHAUTOEEHIA, OOHEHOBEHHO OXHO-
BpeMeBHO, HO MOEeTH OHTh W DPA3HOBPEMEHHO, & MOMKETH OHTH M
BOBCE HE JOCTHTHYTO. OKIIYCH 9T0 HasHBAeTh NEIbI0 YHWUTOREHIA
axra 2)—>510 BBpHO BB cmEcab jarsEbiimedi mhim mpasa Imma Ha
yHHYTOReHie akTa, Oiumaiimas me mbis: obescmiemie axra. Ho-
3aRs ABHO HPOTHBOPBYATE JamHOH HMP EKBaIndukamin Ipasa Epe-
IWTOpa, TOBOPA COBEPIIEHHO BELEPHO, Y4T0 NpEKpAleHie CHIK akTa,
maparnsania ero nocabicTsiii B JAHHOMD HaOpaBIeHIH —Oamkaimasn
nbap ompoBepEeHid; Bce ke jJaibEbiimee mmbers BTOpOCTEIERHOE
3HadYeHie, Eb YeMy OHD HOPAMO OTHOCATH BO3BPATH HMYIIECTBA.
Rars me sro Taws? Jammoe mpaBo XxapakTepmsyercd, KaEDB IIPABO
HA BO3BPAThH, & CaMEIl BO3BPATH HMEBETH BTOPOCTENEHHOE 3HAYCHIE?
Bs-3-x5, pascmarpmpaemMas Teopis cOBepHIEHHO HTHOPHPYETH CyOBEE-
THBHHI 3IeMEHTH; EaRb peaknid IpPOTHBS JEIWETHON Teopim, BH-
Jdmedl BH HEMBH BCE H BCA, OHA mocabroBarensEa, HO H3CIEIyeMEN
€0 HMHCTHTYTh HMEHHO TAaKOBD, YTO BHYTDEHHEE COCTOfHie JHNa,
abitcreyromaro in fraudem creditorum, e roxEHEO GHIB yOyCRAEMO
n3b BUAY; W3 KBaIMpUEANin, JaBaeMod droif Teopieil, measss ub-
JaTh HURAKAXDH 3aKTI0OYEHIH OTHOCHTEJNBHO pasanyig oTBbrcTBEeHHOCTH,
cMOTpA II0 HampaBlemilo oanm iuma jpbiicreylomaro, Beh orybasmee
1 IPATOMB J1aMeTPaJbHO TPOTHBOIOJOKHEIE CAVIAH OTBETCTBEHHOCTH
HaXoJATH He OTybIbHEH, & OJUHT 00mili kpuTepiit, ¢k Tourm spbmia
Hosara—puces Bosppamesis semu, ¢b T0ukm 3pbmia DErmiyca—
npioOpbrenie uymoil Belu; STH EPHTEPIH HACH OCTABIAKTE BB CO-
BepIIEHHO 0esMOMONIHOMB HOJIOKEHIn uepels HeCOMHBHHEIMB pasin-
YieMb MeRIYy JANaMH, H3b KOHXH OfHO mpiofpbro mMymecto cum
conscientia fraudis, a xpyroe Gruo nescius. OGa HasEAHHKXD yue-

) T'aprmMans (0. ¢, crp. 23) 3ambuaers, 9T0 OCHOBHOE MOIOEEHIE ITOR
TEOpiH KOPEHUTCA BH TPeGOBAHIAXD 3aKO0HOXATENHHOI MOINTHRH.
?) Forster, u. ¢, crp. 614.
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HEXD NPUSHAIOTE 9T0 pasimuie, HO, KOHEYHO, HE YEKasall n He
MOIJH YEa3aTh, Bb KaKOH CBASH OHO Cb OCHOBHRMB IOJOFEHIEMB
uxs yueHia. Kosaks pame roBOpuTH 0 CTENEHAXs BAHOBHOCTH (Grade
der Schuld) '), mmbomuxs Bb 3roMB cayyab sHavenmie, u TEMB ca-
MEMF Kakb O IIATATE AaHb OCHOBATEIBHOCTH JeIAETHOH Teopiu.
Bs sroms, BB-4-XB, B3aRI0YAETCA COBEPIIEHHO INIPABAIBHOE BOZpa-
menie, roropoe xbraers Hosary Pazrskodeps, rosopa, 4T0 aBTOPS
JAMb Pacmupaers (ParTHIECKii cOCTABD JEINETa, KAaKD OCHOBAHIA
npaBa EpPEIUTOPa ONPOBEPraTh AKTH, COBepHICHHBIE JOJKHUEOMD;
pascy®&raers Pagisrodeps Taks: cyOBeKTHBHHI MOMEHTEH, KOTOPHIH
Ja€Th OCHOBaHIe NEPEHOCHTh PHCED YHHYTOXEHIA YOHTOUHArO aKTa
Ha npiobpbrarens mmymecrsa, MOEETE OHTL DPasCMATPHBAEME KaKb
Hapymenie 0043aTeIbCTBA UPHHEMATL BB coo0pameHie Jpyria o0a-
3aT€IBCTBEHHEA OTHOMEHIA JOIKHAKA; S5TOTH CYOBEKTHBHHH MOMEHTS
mpoasagerca, 1o whkoropoit crememm, kak® dolus eventunalis, T.-e.
Kak®s CO3HAHIE TOr0, 4TO Tperhe Jumo0 CcoabiicTBYeTs HApyIIeHio
IpaBa EPEeJATopa Ha HMYUIECTBO IONERHEEA °). 910 BechMa METROe
sawbuamie, momasmiee B caMuii meaTpds Teopim Kosara. Omo :we
mutatis mutandis mpumbEaMo W KB Teopim IEIiyca: pasb MOHATIE
,AMYIIECTBA“ JONKHNEA DPACOPOCTPAHAETCA Ha BEUd YKe OTYy-
HICHHHA © IPHTOMBH KO BPeMEHH IpejUIeCTBYOIeMY OTYyHIeHIo,
camMoOe OTUy/EJeHie ABIAETCH NpaBoHADYMEHIeMb 10 OTHOIIEHI Eb
KPeIdTOPY H TpeThe JANO ABIAETCA YYACTHAKOMT BTOTO IIPABOHAPY-
menia. Brp-5-x5, mpornes Teopiu Hoszaka Kpacmomoancriii pbiaers
T0 &e BO3PaKeHie, KaKD ¥ NPOTHBS JeInkrHONl (cM. crp. 11), a
WMEHHO: €0 He OOBACHAETCA CaydYaili, KOTAA OIPOBEPraeMsli aRTh
COBEpIIEHs JANOMDB pPambe TOro BpeMeHH, WHEMB OHO CTAJI0 JOMKHH-
KOMB OIpOBEpralomaro akTs EKpeguropa °). Ho sroMy Bospamenimo
HeIb3d NPHJABATP OPHHNAMIAJIGHATO SHAYEH1A; OHO Ckopbe mampa-
BIeHO NpOTHBE (opMyInpoBEH KHo3akOMB C€BOEr0 OCHOBHOIO HOJO-
wenid u mocrbjHee Jerso Momerd GOHTh HCOPABIEHO COTTACHO YRa-
gamiio Hpacmomoisckaro, a uMenHO, ¢rbIOBaIO CEasarh, 4TO Hpi-
o6pbraTens WMymiecTBa 00A3aHB MOJUMHATECA HEBHTOJAMB, CBA3QH-
HEIMB Ch HA3HAUEHIEMT HMYIIECTBA CIYEHTH OPEIMETOMB YAOBIE-
TBOPEeRis ,HACTOAMEXD W OYAYWHUXB" EPEAUTOPOBS BAALBIBNA.
Ilpm mawoii ¢opmyanpoBrt BEHmEymOMAHYTHI caydail moxoiizers
mox% JaHHYK (opuMyly, HO camag (OpMyJa OTH BTOT0 HHYEr0 He
BHATPACTS, a HA000POTH—UOTEpAETH: OHA HPioOPHTETs CIAIIROMB

1) Cosack, u. c., cTp. 243.

?) Radlkofer B® pen. ma cod. Hoszara Bp Krit. Viertelj. B. XXVII, H. I-
8. 105—106.

#) Krasnopolski, =. ¢, crp. 66, up. 21.
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o0miif XapakTeph; 9T0 JACTs TOBOLH BCARUME HeJOpasyMbHiAMS,
KOTODHA BB CBOK OdYepeib MOTYI's OHTH YCTPAHEHH BHeCeHieMb BB
Hee HOBHXB® orpammueniit. M pbitcrsarensmo, Gess Toro yme Ko-
3aKB 3aCIyERHBAETH YIPEKA BB TOMB, YTO OHB CO3JaTH HOBOE Orpa-
HHYATEJIpHOE ycJOBie OesmoBoporHOCTH IpioGpbreHid HMymIeCTBa BO-
o0me—oO0TCyTCTBie KPEJUTOPOR® y mpioOpbrarens, m ecim TOBOPHTH
eme 0 OyAIymEXD BPEAHTOPAxX®, TO CO3JAETCA TAKOE OrpPAHHYEHIe,
KOTOpPOe JAacT's IOBOAG AyMaTh, YTO0 caMoii (e3moBOpOTHOCTH MpioGph-
TeHiA BOBCe He cymecrByers. UToOH yCTpaHWTh 510 Hepopasymbmie,
TOJEHO BHECTH BB OCHOBHOE INOJIOKEHIe YKazaHie Ha TO, NPH Ka-
EAXH YCIOBLIXB H CH EAKAMA NOCTBICTBIAMA HACTYyHAETH MOBO-
pors mpiodpbrenia m moayuarecs yme HE OCHOBHOH NPUHIOANE, a
OIHCAHIC BCEro MHCTHTYTA.

TaxoBa Teopid WCKIOYUTEILHOH OXPaHE HHTEDPECOBH KPEXHTO-
POBE; co3jaBad BH STHXTD HMHTEpPecaxs HOBoe 00A3aTelIbCTBO eX lege,
OHA BCE-TAKM He J1aJa NPOYHOH OCHOBH JIA IOCTPOeHid BaHHMA-
maro "ach HHCTATYTA.

III. Tpersio rpyumy o6pasyers Teopid, KOTOPYIO MOKHO Ha-
3BaTh Teopiell WemoamMTEeIbHOH CHIN cyze6maro phbmenid.
Teopia ara BHpOCIa Ha MPAaKTHIECROH MOYRE—CO3JaHA OHA HPAKTH-
KOIi TpyCeraro o0epb-TpudyHata ') i UpeeMCTBEHEO IOIepPHEHBAETCA
repMancEIME peiixcrepuxtons °). llo eymecrBy oma mpomeccyaus-
Haro xapakreps, n0 mocrapiesa Bb TheRbAmylo €BA3H € HCHOJHE-
HieMs phimeria myreMb B3HCEAHIA; ¢h ed TOYRM 3pbHIA 1paBo
EPEIATOPa OUPOBEPraTh AKTH JOMKHWEA €CTh JWINb pacImupeHie
npasa TPe0OBaTh B3HICKAHIA; HCKED 00H YHHYTOEEHIH aKTa H €CTb
JWIG CPEJICTBO TUpHBeIeHia cygpedmaro phileRis »H wWcemolmenie, a
caMpli mpomeccs 00F YHHYTOREHIH aKTa OJHA H3% CTAAlH HCHOIHH-
TEJABHATO TPOIeCca; 9T0 MPABO EPEJUTOpa, Bb BAAY €ro mpONeccyalsb-
Haro Xapakrepa, He MOEETH OHTh IOCTPOEHO HA KAROMB-IH00 ompe-
1baeREOMD MaTepiaJpHO-IPAEOBOMT OCHOBaHIN; Obib €ro—moAaroro-
BATH, CAbIaTh OCYUleCTBEMHIME B3HCEAHIE; OCYIIECTBIEHIEMD €ro
ouperbreEEas Bemp BO3BpPAMAETCA BB UACIO O0BERTOBTH B3HCEAHIA;
CBABAHAOE CH IPABOMT OUPOBEPEeHis arra 00BABIEeHie moCAbIHATO
He biCTBATEIBHEMD TOJLRO pamiOHAJIbHOE OCHOBaHIE 00A3AHHOCTH
BO3BpATa WMYLIECTBA ed BIaABIbIeMT U Kb HCIOJHEHII 3T0i 00s3aH-
HOCTH OHB BHHYKJAETCA IOCPEICTBOMB ocoloii actio in rem. Taxs
Kakb OTYVEJIeHHAA Bellb BO3BpAmaercd BH HMYMECTBO JONEHHEA

1) Erk. v. 22 Januar 1874 und v. 14 Juni 1875 »w Entscheid. B. 73,
S. 125; B. 77, S. 198.
%) Erk. v. 22 Febr. 1832 s Entsch. B. 7, S. 129.
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pajim B3BCKaHiA, TO 0e3® (arrTmueckaro BiaLbHIA €0 CO CTOPOHH
TPETHAT0, TpefoBaHie EpegurTopa O BO3BpPATH ed—InmieHo IpeiMera;
IpaBy EpejuTopa o camoii ero mpmport mpueyms BemHE Xapak-
Teps. JTAMG OTPHBOYHEMSG YEasaHiaAMb npaktugm [apryans npu-
naers Goxbe erpoiinyio qopymy. Be mscabayemoms npash kpeauropa
OHE BUJATT JBE CTOPOHE: MNOJOKHTEIFHYI0O H OTPHIATEIBHYIO; HO-
crbpuAs 2aRI0YAETCA BH NPHSHAHIM aKTa HeXbHCTBUTEJBHEIMS, Iep-
Bad—BE BO3Bpart wumymecrsa ors mpiodpbraread ero ¢b I{BIbIO
AcmoJHenis pboreHid myTeMT B3HCKAHIA; HCKB, KOHMB OXPaHAETCA
310 NpaBo, ABIdeTcd Karsb OH actio judicati, KOTOpPOI0 JOCTHraeTcH,
Bh OrpaHMYEHHOMT 00%BeMb, mporues npioGphraredd 00BEKTOBB B3EHI-
CKaHld, OCYyIIEeCTBICHIe NPUBHAHHATO CYJOMB IIpasa KpegHTOpA.
JHYTpeHHEe OCHOBAHIE HTOH aHOPMAJbHOI OTBLTCTBEHHOCTH TPETHATO
mna 'apryars HaXo[urb» BH HOTPEGHOCTAXE 000pOTa M KPEJHTA;
IPOTABEG TOr0, Kb KOMY IEpenrIid OOBEKTH B3HCEAHIf, CTPOUTCA
npeinoio®enie, 4To mpn #BBCTHRXD VCIOBIAXSH, AONMHARD KARD OH
OpOONRAETHs BAALLTH 9TEMEH OOBERTaMH, BB CHIy 4Yero mo OTHO-
MeHil0 Eb HAMH W upuMbHAerca B3HICRaHie; TOTH, KTO, mpioOpbra
O0BERTH BBHICKAHIA, JUHINID EPEIUTOPA BO3MORHOCTH IOJXYYUTH
VIOBTETBOPEHie, €aMb HOYATAETCHd JORHHKEOMDB, KOHEYHO, HACKOJIBKO
OHT JUIINIB KDEINTOPA YAOBIETEOPEHIA W HACKOJIBRO Ipiodpbas
I0IEAAKOB0 HMYIIECTBO ).

IIporups 91Ot Teopim, Eakb BB IEPBOHAYAIBHOMB ed BAXB,
Takbs H BEH (QopmyiupoBrls I'aprmama, ObLI0 BHCKa3aHO He MaJ0 U
OCHOBATEJbHEXD H HEOCHOBATE.IPHHXT Bospawmeniil. Tars, B0-1-XB,
VEQ3HBACTCA HA TO, Y10 914 Teopid He Jaers OPHAIAYECKATO OCHO-
pamia mscabayemomy mmernryry 2). Dro cosepmenEo BbpHO, HO He
Haj10 3a0HBaTH, YTO CaMH IIPEJCTABHTENN DTOH TEOPIH BB 3TOMB CO-
spaloTed. 3arbMb, B0-2-XB, He JWmIeH0 3naveHid yrasamie Iexeas )
n Menneas *), uro Teopia ara mpejmosaraers, UTO BEllh emle Ha-
X0auTeA BO BiIAxGBIM TpeTHArO JImma, TOTJAA EKakb JId OIpPOBEpRe-
Hia arra, 5Toro BoBce He Tpedyerca. Jbiicrearexsmo, Braybmie
BEMbi0 CO CTOPOHE TPETHATO0 HE eCTh YCIOBie OnpoBep:eHid, W Ha-
SBQHHEIE LPEICTABHTEIN PA3CMATPHBAEMON TEOPIM COBEPIIEHHO He-
OCHOBATEJBHO IPHJAIOTE 910MY B3HAUYenle; Jame ¢b TOURH 3pbHig
HXb CcOOCTBeHHOIl Teopim, 9Toro He Tpedyercd—eCIH Bemb HE Ha-
X0JHTCA YViEe BO BIaLEHIA TpeTsAro, TO 9T0 HE JaeTh OCHOBAHIA
OTRASHBATHCA OTH TPe(OBAHiA €A BOSBPAMEHIA BB UYHCIO O0BEKTOBD

') Hartmann, H. ¢, crp. 24—25.

?) Cosack, n. e, crp. 30. Otto, H. ¢, ¢Tp. 230 U Ap.
% Jaeckel, u. c., crp, 157.

i) Menzel, u. c., crp. 15—16.
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B3HICKAHIA—eCIH OKaKercd, 910 ee HaJIumo HBTH, 10 JAMB BCTY-
naers BB cmay mpasmio pretium succedit in lecum rei. Jaabe, Bs-
3-XB, TOBOPATH, YT0 TeOpia ra He O0BACHAETH IOYeMYy KB OTBET-
CTBEHHOCTH IPHBJIEKAETCA HE €AMb AOLKHARSG, a npioGpbrarens muy-
IECTBa: BO3BPATH HMYHmECTBa—IIEIb ONpOBEpEEHIA aKTa, HO YRa-
3aHieMb HA 9T0 He HCuepmEBaercda ero smauemia '). Crasars, uro
W3N0REHHAA TEOpid 3TOro He O00BACHAETH, HEIb3d—O0HA OHTL MO-
®EeTH HEYJOBICTBOPUTENbHA 9T0 00BACHAETH — 5T0 BbBpPHO: JOBOIL-
CTBOBATHCs YEasaHieMb Ha (Pakrnyeckoe pirajxbmie wiam HA 3saMbay
MOJRHHER TPETHAMB JUNOMB CIAIIEOMB MAaJ0. Bb-4-Xb, B3LIALH HA
9T0 1paBo, rOBOPATH, KaKb HA CIydail pACIIApeHis HpaBa B3HICEA-
HIA TOpPORKJaeTs HecOMHEHHYIO OWHNORY, a MMEHHO: OHE 3aCTaBJAETSH
IPUSHATH IOJHYIO TOHEIECTBEHHOCTh NPaBa HA ONPOBEDEEHIE AKIA
Ch IPABOME HA YAOBIETBOPeHie, HMBIOMUME YH&e HCHOJHATEJILHYIO
CHIY; MeRAY TBMEH 9TH IpaBa PA3INYHE: IEPBOE COBEPINEHHO HE
BABHCATH OTH BTOPOTO °2). DT0 BO3pPAKERie ejBa-Id OCHOBATEILHO:
pacIiupenie JaHHATO TpaBa 10 TOTO, YTO BB €r0 COCTaBD BXOAUTD
IPyroe IpaBo, HE YKA3HBAETH HA OTOEJECTBICHIE BTHXD ABYXH IPABE;
OTHMD YEQ3HBAETCA JWIIb HA EJUHCTBO HX'h OCHOBAHIA, 410 He M-
Iaers KamIOMy W35 HAXD COXPAHATH CBOI0 HHIUBHJYAIbHOCTH. BB-
9-Xb, €b TOYKW 3pLHIA 9T0i TEOpim HEBO3MOKHO YHHYTOKEHIE AKTA
o mepexoxb Kb TperpeMy Juny saMBHAMEXD Bemeil BooOmie, ZeHErd
Bb YaCTHOCTH, MO0 B3HCKAHIC KacaeTcA onpejbleHHEXD Bemed, a
He a0CTPakTHHXT ITBHHOCTE! M, Grarofapd pACHIMpPEHI0 TPaBa B3H-
CEaHid, OHO MOKETH KACAThCA JAIIb TOYHO OHperbIeHHHXD Bemei,
nepemejmaAxs OTh JOJEHHEA H elle HAXOJAIMUXCA BB 00JajaHin
TPETHAr0 JWNAa—YTO OTHOCHTENbHO JCHERHHXD CYMMB 04€Hb PBIEO
GrBaers ). 910 BO3paiKeHie 0YEHb CIa00; OCHOBHAA HPEANOCELIRA
ero HepbpHA: IpEIMETOMD BSHCKAHIA MOTyTs OHTH M HE WHIUBHA-
IyaJabHO ouperbIeHHHA Bemu, a JEHERHHA CYMMH; MAJI0 TOro, Jaike
npaBa TpeboBaHiA HA JEHEKHE A CYMME; BSHCKAHH OHH, KOHEYHO, MOT'YTD
OHTH, X0TA OH W cMbmanuch Ch JEHBraMU TPETHALO JHIA; CH pac-
IApeHieN’s NMOHATIA B3BHICKAHIA HETD J0CTATOYHATO MOBOZA HE pac-
IPOCTPAHATE €ro Ha JCHERHHA CyMMH, Hepemejmid OO OCIapuBae-
MOMY akTy. BB-6-XB, yKasHBaOTH Ha TO, 4TO OOBEKTH BSHCEAHIA
MOJKHE NPHHAJIEHKEATs EB COCTABY MMYMECTBA JIOJKHHKA, & BB JaH-
HOMB cIyuyab OHH yme BHILIE H3D HEr0 M IEPeNLIH BE COCTABB
AMYIECTBa TPEThAr0, & cIbaoBaTeasHO ¥ O0BEKTaMU B3HCKAHIA MO-

1 Otto, u. ¢, erp. 229,
) Ibid,, cip. 231.
%) Cosack, u. c., crp. 30—31.




unraeMs OnTh He MOryTd ). U 510 BospameHie He H3D CHILHEXD.
Ecim mare mocabioBaTelsHO 1O STOMY IyTH, T0 HpHUIETCA BeARIf
IepexOfs HMYIIEeCTBA, XO0Td OH 0esyCIOBHO NPOTHBY3AEOHHEH, CUH-
TaTh (E3MOBOPOTHEIMB TOJBEO HOTOMY, YTO OHE COCTOAICA; B HTOMB
ciyyat Bemp (parTHYECKRH DepenLIa BB COCTARS MMYINECTBA IPYroro
IAna, HO TaRKh KAKB OHA IEpemlla TyAa HempaBoMEDHO, TO BOSBpa-
n@aercas Bb IpemHee NOJ0KeHle; ecanm OHA parbe OHI4 TOJHEMB
00BEETOMD B3BICKAHIA, TO 0CTaerci TaKOBHMB. DBB-7-XB, Teopid aT1a,
EaRFs TOBOPATH, He JaeTh HUEAKUXs TOUEKS OIOPH JJId pasrpaHm-
yemia bona m mala fides mpioGpbraress mmymecrsa 2)., 910 3amh-
vamie ejfsa-im jJocraroyno Bbcko: BEIP ecam Teopid BTa MPHBHAETH
ucEs 00% YHHYTOReHim akra 3a actio in rem u cabjoBarersHO mac-
CHBHHIMG OCHOBAHIeMT HCEA CUATAETS HApPYIIEHIe BEUHATO IPABA,
TO STAMB Y&Ee JaeTh AOCTATOYHYI TIOYBY JIA pasiuieHia bona
fides ors mala fides; camo coGowo pasymbercsa, 4To HAPyImIEHO IPABO
mMokers OuTh wam bona mam mala fide. Haromens, BB-8-X5, camoe
phbmuTersHOE W OCHOBaTeIbHOE BO3pakeHie, Eakoe Jbiaerca 3roi
TEOpin, T0, 4TO OHA OPHJAETHs TPABY KEPEIHTOPA OMPOBEPTATH AKTEH
BEI[HEII XapakTeps ¥ WCEY, OXPAHJOMEMY 3T0 NPABO—XapaKTeph
pemuEaro mcka °). Mmase rosops, Teopis 5Ta HCXOAUTH H3H TOIO
HOJO&KEHIA, 9T0 KPeIATODY NPUHALICRHUTDH BeI[HOE IPaBO HA MMY-
mecrso goxgBnEa. [loxomenie aTo GesycioBHO HEBEpHO, XOTd H IpH-
BAT0 (PAHNY3CEMME KOJERCOMB *) W moxiepmmBaercd (ypamIy3cEAMH
nusnaacrana °). Tags, Ha Bompocs: que prétendent-ils? T.-e. mpe-
natopsl, Jopams orpbuaers: ,que les biens du debiteur étaient
leur gage, que ce gage suffisait pour assurer le payement de leur
créances, mais qu'un acte consenti par le débiteur l'a diminué
en aliénant frauduleusement des biens qui étaient une partie de
leur gage“. HecocroareasHocTh 3THXD CO0OOpameHill BUAHA M35 cxb-
Aylomaro: Bo-1-Xb, €031aeTCA HOBad (POPMA 3aJ10ra, JHIIEHHAA Ompe-

3y 0tto, B ¢; c1p. 16

% Ibid, L e.

%) Jaeckel, B. ¢, cTp. 157.

4) Art. 2093 C. c.

%) Laurent, Principes de droit civil t. XVI Ne 434, K% aroil Teopin mpi-
wugaers 1 Kapannkiil. O upast gpexutoposs onposeprars cjubigd, 3aRI0YeH-
HHA JOIRHIKOME Cb TPeTHUMH JNNAMH Bb RYPH. IP. I yr. np. 1882, Ne 6, npuiox.,
erp. 8—9. Oryacru Capmas H. ¢., c¢1p. 44, 81. Nuquet. De 'action Paulienne
en droit romain et en droit francais p. 98. OrHocHTEIbHO PHMCEAro mpasa JI0ITO
cnopuni o xapakreph actio Pauliana; cnops OKoHYNICA BB MOAB3y INYHATO HCEA.
em. Reinhart. Die Anfechtungsklage wegen Verkiirzung der Gldubiger. Actio
Pauliana. S. 1—22. Crapyio aareparypy cm. Yy Mankiewitz-Beitriige zur Lehre
von der actio Pauliana. S. 15—23.
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I5JIeHHAT0 BHYIPEHHATO COJZEpKAHIA W OPHIUYECKAr0 SHAYEHId] ecan
9T0 MWpaBo JIBiCTBATEISHO €CTh HpPaBo 3aJ0ra, TO JIUNO, mpioOpbrad
€ro Chb TOTO MOMEHTa, KaKbh OHO CTaj0 RPeinTOPOMB, JONKHO ke
IOIB30BATECA M3BECTHRIMEH TapaBTiAME, 00e30eYNBAIONMME ero 06d-
3aTEIFCTBEHHOE TPABO; HANPHM., Y JONTKENER HMBeTCS JIBHKEMOE
WMYMECTB0, eCIm OH EpeiuTopt uMEI® Ha HETO 3aJI0TOBOE NPAaBO,
TO OHB MOI'h O eme 10 MPOCPOYEH HPOTEBUTHCA OTYYAIEHIIO HTOTO
uyymecrea—bBhip He apoM® HpH 3aJ0rh  IBAEAMATO MMYIIECTEA
Bemlb MepexoAuTh BO BIa)bHIE 3aRIATONPHHAMATENA; ecam OH Epe-
autops uMbas pbifcTBUTENFHO 3aJOTOBOE TPABO HA MMYIIECTBO 0K~
HOEQ, 170 mocabamiii goamens OB OHID OHTH OTPAHHYEHE BB Hpaph
PACHOPARATECA CBOMMD WMMYNIECTBOMB W RAMANI IOTEKHAKT ORA3AICT
O JIUIOMB OrPAHUYEHHEMB BB cBOeMB upast codersemmoctn. Tyrs
TOJBEO W BOSMOMKHA JAJEMMA; OJHO H3H JBYXB: HIN EKpPEeJATODPD
nvbers npaBo saiora, win He mmbers, ecam uMbers, TO JONERHAKD
orpaHnYeHts BB nparb pacumopameHis, ecam me uMBeTs, TO He Orpa-
HUYeH's; CPEeJHAr0 HUYero OHTH HE MOKeTH. Teopid 5Ta TOBOPATE,
Yr0 OHD UMEETH NPaBo 3a10ra, SaROHOJATEIHCTBA e He OTPAHUYH-
BAIOTH NPaBa PACHOPAKEHIA JONRHAKA, KAKDH TAROBOTO; HensOhm-
HES H0ocIBJICTBIA NPHHATHXB Teopielo ToJoxeHili mporueopbuars
RUSHH W JOX®HH OHTs orBeprEyTa. OQuenmino, mzcabiyemomy asie-
Hil0 Teopia mpuja’a HesbpEYyO kBainduramio. Bo-2-xB5, coszammHOE
Teopiero 2aJ0roBoe TWPaBO HIETH BB paspbsh Ch YCTAHOBUBIIAMCA
pasTpaHHYEHIEMS BEIMHHIXD W 0043aTeJIbCTBEHHEXD NPABG ); BT0
CBOETO DOJ2 OBEMIECTBICHHOE 0043aTeIhCTREHHOE IIPaBO; HEAb3H, KO-
HEYHO, OTPHUATH CYINECTBOBAHIA TARHXH HECOBEPMIEHHHXD (OPME
BENIHKEXs 0[PaBh, KOTOPHSA BOCHPHHAMAIOTH BB cedb BbROTOpHA
yepTH 0043aT€IECTBEHHNXT NpPaph B HaoG0pors; cayoe rbiemie we-
CORPYIIAMO BH NDHHNHNDG m ABIdercd Oe3yCIOBHO BBPHOI Xapak-
TEPUCTAKOI0 RUBHEHHHXSH fBIEHIN, HO B npuMbHeHiH 0HO mperep-
mhpaers BEROTOPHA yraoHeHin 2). Ecam upmBepmeHmE 3T0i, Baz0-
BEMH €€ TaRbB, 3aJ0r0BOHi Teopim CO33aIM HOBYIO (OPMY, TO JOJKHE
OHJIE YEA3aTh €1 XApPAKTepHCTHUECKiA UepTE, oTBecTH eii ompenb-
JenHoe MBero Bh cucremb mpasb; ykasarb: 410 BB 3TOMBH mpash
BEIHATr0, 4T0 0083aTeIbCTBEHHAT0. Uam ke HMB caBI0oBal0 CO3MATH
Hoeywo cucremy. Hum rtoro, mm ipyroro orm me cybiaan. DBs-3-xm,
CO3JAHHOE BENHOE IIPABO He YIOBIETBOPAETH OCHOBHOMY TpeloBaHio,
KOTOpOe EB HeMy, Rakb KD BEIHOMY IPaBy, MOAETDH OHTH IPebIB-

1) Kaserer, u. ¢., crp. 44.
?) Bumgmeiigp, YueGn. maujests. upasa, T I, B nepee. laxmaua,
erp. 92—Y5.




JIeH0; a WMEHHO: 0HO He muwbers onpejibieEmEaro wpUAHYECKEATO
0CHOBAHIA '); BOSHUEAA OJHOBPEMEHHO B 0043aTEI6CTBOMD, OHO
JOJNEHO BH €0 OCHOBAHIN HAXOJUTh M CBOE; JOTOBOPH OEA3HIBAETCA
HeIOCPEJCTBEHHHMT HCTOYHAKOMT HEe TOJIBKO 00A3aTeIbcTBa, HO 1
BeM[HAr0 Ipasa, YEMB OHB II0 CYIMICCIBY CBOeMY OHITh He MOMETS.
Bs-4-x3, 3a10r0Bad TEOPiA OCTABILETH COBEPHICHHO HEBHACHEHHHKIMD
BONMPOCEH: MOYEMY KB OTBBTCTBEHHOCTH NpHBIERAETCA He JONEHARD-
3aJ0TOflaTelb, a Tperse Iumo: BBIb JAONRHHED HAPYMHAID IPABO 3a-
Jora; OpHjercd WM IPHSHATH TPEThe JHO0 COYYACTHHEOMT HApy-
ImeHid, T.-e. CIATh NOLH 3HAMA JEINKTHOH Teopiu M MOAB BEICTPEIE
€4 NPOTHBAAEOBG, HIR JOOYCTATH BO3MOKHOCTh CAMOCTOATEIBHATO
HADYyIieHIA TPeThUMT NIPaBa 3al0rTa W OPeJOCTABATh EPEAHTOPY actio
hypothecaria; Torga mesawbm® 3aCTaBAATH EPEIATOPA OIPOBEPILATH
arTs: actio hypothecaria, war®s pignoris rei vindicatio, mHampa-
BISeTCd IPAMO HA Bellb, OCTABHBG COBEPUIEHHO BB CTOPOHEL akTs,
IO EOTOPOMY Beilb Iepemaa Eb HaIryuomy Bragbismy. Haromens,
BB-5-XB, 34J0T0Bai TEOPid NOPOEJAETH PAXH BONPOCOBL, KOTOpHE
3aK0HOATEIBCTBOMTS HHUEOTJAa He paspbmannch m me Moram pasph-
maThCd BB TOMB CMHCIS, Kaks Toro Tpe0yers mOcIbioBaTeIpHOE
npumbHEeHie 310# Teopim; HAmWp., BOOPOCH O CTOJIRHOBEHIH IIpapa
EpeJuTopa Cb IpaBaMH JPYrAXD 3aJ0rONpHHAMATeTell JONEBHHEA U
CH IpaBaMu JPYIHXD JUYHKXE EPEJATOPOBL €r0; €CIH EKpeIuTopsb,
unblomii mpaso oIpoBepmeHiA arra, AMBeTs W BaKOHHOE LIPABO 3a-
Iora, TO BTOMY IOCIBJIHEMY IpaBy He MOKETH GHTH OTBeZeHO MECTO
HE3MIee CPABHATEILHO CH JPYTHMH JOTOBODHBIMH 3aJOCOBHMH IIpPa-
BaMHF; TOYHO TakEe EPEJUTOPE DTOTH He MOKETH OHTh MOCTABICHD
BB OJHHAKOBOE HOJOMEHIE €B JPYIHMH JUYHEIMA EPeIATOPAMHA JO0JE-
HHEQ; & ME®EILY TEMB ecIid HCXOAWTE H3H TOr0, 4TO EPEAHTOPE,
OIpOBepraomiii akTs, He HMEETs 33JI0r0BOr0 IpaBa—ERaKB® 3TO NPH-
HATO BCEMH 3aKOHOJATEIFCTBAME-—TO H SaKJIRJONPHEAMATEIH AOJA-
HUEQ MOT'YTH OCYIIECTBHTh CBOM IHpaBa pambe EpeIuTopa, OMpPOBEP-
ralomaro akTh, & JHYHHE er0 KPeInTOpH BCTYOATH €b KPEJHTOPOMD
OIPOBEPralomuMDb aKTh BH ROHRYPPEHIII HA 00MEMSH OCHOBAHIA—YTO
n BUOOIRS CIpaBelInBo.

B® BHAy H3I0EEHHHXT C000pameHldl Teopid MCHOJHNTEILHOI
cnaa pbmemid, — BBH TOMB BUAB, EAED O0Ba NOHUMAETCA H
GopmMyaupyerca CoBpeMeHHON JORTPHUEHON,—HeCMOTPA HA He-
0CHOBATEJIbHOCTh MHOTAXD BO3pamkeHlil ed IPOTHBHUROBL, BCe-TAKW HE
MORETH OHTh (PHSHAHA yAOBIETBOpHTEIsHOI. MmB mofuYepEByIH
CIOBA: ,BH TOMB BHZB, RaKs OHA IOHHMAaeTcd H (JOPMyJIHAPYETCHA

) Kaserer, 8. c., crp. 44.



COBDEMEHHOIl JOETDHHON‘, Takbs Kak® BH cymecrss ® ME IPHXO-
IAMB EB 9T0ff Teopinm, HO MOHUMaEME u (OpPMyIHDYeMT ee HECEOIBLKO
nHAave.

Ilexogayo TOYKY 2T0if Teopim M cunraeMb OesycaoBEO BEp-
HOIO: TPABO EPEJATOPA ONPOBEPrarTh AKTH, COBEPUICHHHE JOJEHMA-
KOMB, €CTh BCIOMOraTeIbHOE CPeACTBO BSHCEaHId; OCYMEeCTBICHIE
9TOT0 IPaBa — CTajid Ipomecca HCHOAHEHiA cyieOmaro pbmemia n
NPATOME, KOHEYHO, pbmemid, cocroABmArocs mO JeHERHOMY Tpe-
GoBamilo mcIOA; ecin pbmenie COCTOWTH BH IPH3HAHIA OPaBa HA
HEIUBHAYAJIbHO ompexrbreHmnylo Bemp mam Ha jybiicTBie, TO TYyTH
HCIOJHEeHIe MOEETH COCTOATH JWMb BB Iepegadd Belu HATYPOIO
UIH BB NOHYEAEHIH EB JBHCTBII0 MIM iKe BB COBEDIIEHIH €ro Ha
cgers OTBBTUNEA; BB STHXD (OPMAXP HCIOJIHEHIe HHEAKOTO OTHO-
IeHid Kb OpaBy Tpe0oBaTh YHHYTOKeHIe akra He uMBers — akT®
VHUYTORAETCA JId TOr0, 9TOOK OCTAIOCH AMYIECTBO, KOTOPOE WJIH
MOTI0 OHTL TPOJAHO, & BHPYYEHHES JEHB'H BPYYEHH B3EHICKATETIO,
IIH €CIH BT0 JeHbIH, YTO0H HXD BPYYATH B3HICKATEN0, WIH Ke
ecIm 9T0 NMPaB0 HA [CHEKHYI CyMMy, 4TOOH mepeiaTh 3T0 IPABO
E3HICEQTENI0 MM JPYyroMy Juny, OOA3aHHOMY VILIQTHTH €My 3Ty
CyMMY.

Nenoxnenie pbmenia s aroii gopyb cocrours nzs nbaaro paga
AKTOBD MeEJy €000 CBA3AHHKXD: HAYAJBHHIN aKTs — HAJOKEHie
apecTa WM 3alpelleHid Ha HMYIEeCTBO0; KOHeYHb — BpyUeHie JeHeRH0i
CYMMEI. ApecTt UIn 3ampenierie HaJaralTcd WHOTJA W 10 IOCTAHOBIE-
Hig pboreEid HIm J0 BCTyILIeHIA pHIIeHiA B 3aKOHHYIO CHIY, HO ATO
npejBapuTeJbHOE OrpaHAYeHie W YCTAHABIABACTCA BB IPEANOIOkKeHIe
TOT0, 9T0 HACTYIHTH KOHEYHEIH MOMEHTH—YILIaTA B3HICKAHHONH CYMMEI.
Bs Thx® caysadaxs, Korza o0BEKTH B3HCEAHIA COCTOMTH HE BB Jie-
HERHHXD CYMMaxXb, 4 HHHXD Bemaxb, MeKJy HAYAIbHEMD H KO-
HEYHEIMT MOMEHTaMH HCHOIHeHiS pbImemid JemRuTH eme OJWHE: Iyo-
JAYHAA TIPOJAKA MMYIIECTBA, ¢b Ibapio o0palleHid ero BB JACHE®-
HYI0 CyMMy, KOTOpad BpydYaercd BsHCEaTeIo. DBecs 9T0TH pALD
ICHOJHATEISHUXS JbifcTBIi JaeTs OCHOBAHIE NPH3HATH CYMIECTBOBAHIE
Bh OIAXH CIYIaAXH 0C000il (OPME Baora — saiora cyieémaro ‘).
3aJ0rs ecTh IpaBo HAa CrOUMOCTh, I'bHY HMymecTBa; 00JaJaTelnio
9T0T0 IpPaBa NIPEIOCTABIAETCA BO3MORHOCTH 0OPATHTHCA KB OPraHAMS
BIACTH CH TpPeOoBaHIeMb O DPHHATIH KAKD H3BECTHHXT OXpaHHTEIb-
HEXS MBpB, Take u Mbph, HampaBIeHHEXH HA PEAJHsaliio OpaBa
Ha OOJyYeHie A0N&HOHE cymms. Bb 0ZBUXD 3aR0HOJATEIHCTBAXD

') Beisser. Bemerk. zum ¢sterr. Anfechtunggesetz Bs Oester. Centralbl.
fiir d. jur. Praxis. 1885 Ht. 1. S. 6.




9TOMY B2JI0TOBOMY NPaBy IpHJaHA BechMa peabefrad Qopma — 0Ha
TARD W HA3HBAETCA; BT JPYTMXB OHA CEPHBAETCA IOLH PasInYHEIMH
dopmamu u obpajamn—cymecreo ke ero Besrh mpmsmaercd. OcHo-
BaHIEMB 9TOTO 3aJ0TOBOTO NPABA ABIAETCH, KOHEYHO, 34KOHD, 00CTa-
BIAIONII yCTaHOBIeHIe H OCYUIECTBJCHie ero M3BLCTHEIMH yCIOBIAMH:
ycragaBInpaercd OHO pbureHieMT® cyja IO HCEY KPeIUTOpa H OCY-
MEeCcTBIAETCS 0COOHMA WCIOIHUTEIBHEIMA OpraEaMu mo mpocs0h Bam-
ckarerd. Cyrs BB cBoemMt pbmenim m0 neky, HpU3HABad IIPABO
mcrna, sMbers c¢p TEMT mpeinuCHBAETE B3HICEATH IPHCYHICHHYIO
cymmMy cb orpbrumka, T.-e. YCTAHOBHTH, Oyle HCTeIs IOKEIACTE,
npaBo cypebmaro saiora BB ero moassy. OcymecrBiemie me 5Toro
npasa IPOMCXOAUTD BHE HEMOCpeICTBEHHAIO0 YYaCTid cyja H camMoe
TpedoBanie HmcmoaHeHiA pbmenid, mo JyXy COBpeMEHHAro mpasa, He
ecTh TpeGoBamie MCKOBOE, He MCEDH, actio judicati—aro TpeGoBawie,
no whanm, HazHAUEHil0 W BHYTPEHHEMY Xapakrepy, KAk He BHISH-
Baomee BeoOXoammocTH ofneueHid BB (oOpMy HCEa, €CTh HE 4TO
waoe, karb imploratio officii judicis, b cymecreh cpoems 3zHAKO-
Mag pumcroMy upasy ). Cyas B phmenin zaers o6mywo dopmyry—
B3EHICEATh; MCHOOJHATENLHHH opramt crbiyers sromy Bexbmilo ywe
I0 YKa3aHil0o B3HCEATeId, KOTOPHil 03a00YHBAETCA PO3LICKAHIEMb
HMYIECTBA, MOrymaro OHTh o0LerToMD B3hCEaHid. Kcanm mmymecrso
HAXOJUTCA Y TPETBATO JHI@A, TO T0 He MEMaerTs OCYIECTBIEHIIO
npasa Cyjle0HATO 32J0ra—HMMYIIECTBO MOLICAATH APeCTy H Y Hero
0T0npaerca; ecaid Ch Hero NPUYHTAITCA JeHe/RHbe ILIATe®EH, TO H
Ha HHAXD HAJIAraercd apecTs BB TOMB CMEHCIB, 4T0 Tperse JuIO
00A3yeTca MPOH3BOJHTH HIATERD He JONKHARY, & HCIHOJHATEIRHOMY
oprany. Keim nuymecrso orfmpaercs OTH TpPeThAro JIHIA, TO OHO
npojaercAd HA O00MmEMH OCHOBAHIN, & JEHFTH IePeyaloTcsd B3HCRATE.IIO;
ecIu e JeHbTH IIOJYYEHH WCIOJHATEJLHHIME OPraHoMb, TO OHB
AXD Bpydaers B3mcrarexio. Horza cyzeGHoe mpaBo 3alora ycTaHo-
BIEHO, TO JONRHHETD He MMEers mpaBa OTYY#JIATH HIAN OTEASHBATHCA
01p TPaBH HA HMMYIIECTBO, IO TOBOAY KOTOPATO IIPABO 3aJ0ra yCTa-
HOBJIeHO. AKTH COBepUICHHHH HMEHHO €b 371010 IBIBIO, T.-e. paju
OTYYAJERiA MMymeCTBA KIM OTEA3a O Ipapb HA HEro, KOHEYHO,
HepbiicTBHTENIeHD; OHB WTHOPHPYETCA M, HECMOTPA HA €ro CYIecTBO-
BaHie, HAacCTynawrs Bchb mocabicreia cyze0HATO 3aJ0ra—HMYIIECTBO
npojaerci WIH IPAMO TepejaeTcsd BBHCREATEN0 JeHERHAA CyMMA.
Hopmaabro ecam 3T0TH aKTH COBEPIIEHT [0 YCTAHOBIEHIA CyjeGHATO
3aJ0ra, T0 OHB OesyclopHO nbiicTBETENeHT, HO BB HEROTOPHXT CIy-
YaAXs OH'h HOJIERHATH YHHUTOREHIO—BTH-TO CIyYan HACH W BaHH-

') Renaud. Lehb. der gem. deutsch. Civilprocessrechts. S. 422.
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MaioTh. Harid TyTs OCHOBaHIA HpaBa BHCKATEJA ONPOBEPraTh AKTH?
Ocropaniens aBrgerca HapymieHie IOIREMKOMS IpPaBa CyleGHArO
8aJI0Ta, NPHHAJLICRANAT0 B3EICKATETIO.

Mu npmjaens o6paTHYo cuay cyze0HOMY IIPaBy 3aJ10ra OTB
MOMEHTa €r0 YCTAHOBICHIA KB MOMEHTY COBepIIEHIA ONPOBEpraeMaro
arTa; INPaBO CyAeOHAr0 B3aJ0Ta IPEJIOIAraeTCA Y&e CYIeCTBOBAB-
MAMG BB MOMEHTH COBEpIICHIA aRTa W CAMHH aKTD — COBEpIIeH-
HHMB BB Hapymenie ero. 910 HecoMAbHHO (ukmis, HO QHUENIA,
BO-1-Xb, HaxXojsmad CBOe OIpaBiaHie Bb caMoMB (arrh Cymecrso-
Bamif TpPaBa BSHCRATENd YHHYTOHRNTH aKTH; JONEHAKS HA CAMOMB
abak, He rTepmamiii crbcmemiii eyje6HAr0 mpaBa 3aa0ra, CTABUTCH,
RKakb OH BB Eapy, 3a sionambpennoe pbiicreie, WMB COBEpHICHHOE,
BB IOJOEKEHIe JIANQA, HAZH EOTOPHMD YEe TAToTBers cyjJeOHH 3a-
JOT's; STA MHCIb, €h 001500 BEpoATHOCTBIO, EHMbIacs BH BUIY ¥
3aRK0HOJATeNd, NPHUSHABIIATO 33 KPEJIUTOPOMSB IIPaBo TPeGOBaTH YHIH-
YTOREHIA BpEJHATO AJAd Hero awra. DBo-2-x5, Qurmia sra obier-
yaeTs IOPHJUYeCKill aHAJIA3D JAHHAIO IIpaBa, JaBad BOSMOKHOCTH
npEMBHATE ED (HECAPYEMOMY ABIEHIIC TO, YT0 YCTAHOBICHO 1Af
ABIeHIA, KOeMy OHO ymojo0igercs; Kb JAHHOMY caydal mpamb-
HAIOTCA npapnia gbiicTemTensnaro cyze0maro zajora, Xora OH Ha
abak saxors 910TH He OHIB YCTAHOBIEHB. BB-3-Xb, [IA YACHEHIA
npaBa EpPeIATopa OIpOBeprarh aklhb, COBEPHICHHHH IOMKHUKOMB, HE
pass mpubbrami EF Quenim Bb cmeicab npmpamin mepberHOMY I1O-
adomeniio obparroil cuart. Mut Bmrbam, uro [Iémemans upugzals
o6paTHyo CHIy IpelBABICHI0 HcKa, l'aprMans — Bragbmio moIE-
HHAKQ; Takb YT0 9TOTH HpPieMs ORA3HBAETCA Yike MCOHNTAHHHIMG; HO
€5 O0CO0EHHOI0 1053010 M YOBINTEIBPHOCTHI0O OHD NPEMBHEHD KD
CIy4ai0 ONpOBep#KeHId aRTOBH, COBEPUIEHHHXSH HECOCTOATENLHEMb
poxxkunEoMs, bBapous u RKoxepoms; Bosspbrid 9THXT yIEHHXTH BEChMA
OausEH ET Teopin maMu mpumATOH. DBaps BEIRTS BH KomEYpChH ¢opuy
UCHOJIBATEIPHATO NPONecca OTHOCHTEIBEO BCEr0 MMYIIECTBA HONBHUKA
(Generalexecution) n pacmpocrpansers BIifAHiE EOHEYPCA HA BpEM,
npejmecTByionee ero OTEDHTI, a Takike HA BpeMd COBEPHICHId
aKTa JIOIKHAROME ). Roxe}m cO31aeTs JIA REOHEYypCa 0co0oe mpaso
Ha WMYOECTBO JO0JRHAKA, Hassas ero Beschlagrecht (mpaso Becsma
0AU3E0E KB 3aJ0Ty) W PACOPOCTPAHAETH €r0 TO/e Ha BPEMd, Hpei-
mecTylomee ero ybiCIBATEIRHOMY YCTAHOBIEHIH 2).

PunrUpyd mpaso cyjeGHATO 3a10Ta, MBI, OJHAKO, HE IPH3HAEMS
CYINECTBOBAHIA IPaBa 2aJ0ra BH JIANE EpPeiuTOPa, T.-€. JAleRu

1) Bar. Das internationale Privat und Strafrecht, S. 494 u cabx.
2) Kohler. Lehrbuch des Konkursrechts, S. 102—104, 192—19%4.



ors npmEaria paradpa Jopama. Ilozomums, MOEHO BO3PASHTH, YTO,
npujaBad Cyge0HOMY 3a10ry 00PATHYI0 CHIY KB TOMY BPEMEHH, ROTIA
B3HCEATENs OHIB JHIOb KPEIUTOPOMT, ME OpPHSHAEMD 32 EPEnTO-
POME IIpaBa 5aJ0ra. IT0, OJHAKO, COBCEMB HE Takb; HaCh HEIb3d
VIMUATH B OPOTHBOPEUIM WOTOMY, YTO HOXOmEHie ,B3EHCEATE.ID
pybers mpaso cyxe(GHArO 3a10ra Ha HMYMECTBO JAONEHHEA, OEpe-
HECCHHOE, OpH M3BSCTHEIXG YCAOBIAXD, HA NPOMLIOE BpeMs “ OTHIOJH
He TOMICCTBEHHO C€b Toaomeniens Jopama, uTO ,Epeanropd mmbers
IIPABO 3a10T3 Ha MMYNIECTBO JOIEHAEA ; HPaBO cyAe0HArO 2al10ra
MoEers uMbTs He BCARIH EpeimtTops, a JHIND TOTH, KOTOPEIH CTaib
B3HCKATENEMB; TAKDB UTO, CTPOr0 TOBOPHA, BospameHie, OyATo Epei-
TopBh, M0 Hamemy MEbBHi, BB cymmocr:H nMmbers IpaBo sauaora, He
oco0egHO 00raTo0 CMHCIOME, — CyAe0HOE NPaBO 3a10ra OTHIOAL HE
TAKOE I1IPaB0, KOTOpPOE MOKETT IPHHAAIERATH BCAROMY EDEIHTODY.
Tt Bospamenis, woropia ybiaiorca B3aJ10roBoil Teopim, HE MOTYTH
OuTh AbraeME Hamedr Teopim obparHoii cuaH Cyle0HAro 3aJora; a
AMEeHHo0: B0-1-XB, oma uMECTH BbH BHAY SAJI0TOBOE IIPABO BIOJEB
onperbISHHEATO COJEPEAHIA I IOPHJUYECKAr0 3HAYEHIA; OHA WMEHHO
NpeAnoJaraers OrpaHHYeHie uUpasBa pacuopaA®emid BE JIAND J0mE-
HEEA, HO HE KaKb COCIOAHIE JIdmeecs BO BCe BPeMA HAXORIeHI
JANa B Eaugecrsb JOIKREAERA, a umblomee Mb5CTO €h MOMEHTa CO-
BepIIeHiA akrTa; BO-2-Xb, HE CO3JaeTcA HOBAro IpaBa CepeiHHBArC,
MeA[y BEI[HEIMH 1 00433TeIbCTBEHHEIMI NPABaMH, THAOA, & IPABO
5T0 BelHOE IIPaB0, NMPaBo 3aJora, mybiomee CBOM 0COOGHHOCTH KAED
cype0HOEe mpaBO 3a710Ta; BBH-3-XB, 0HO nHMbers coe ompepbienHoe
ocHOBaHie — cyaeOnoe phmenie, cmra E0ero HANPABIEHA PETPO-
aKTHBHO; BH-4-Xb, Hama Teopis HE ocraBigeTs O0ess OTBbTa BO-
npoca 0 TOMT, I0YeMY OTBBETCTBeHHHMB dABIAETCA TPETHE JHIO, & He
JOJRHHED; Eakb VBUIUME HuEe, BETH Hajo0HOCTH mpnibrars BHu
Kb ,COyUacriin”, HI Kb o0muMB NOCTBICTBIAMB BeNIHATO UPaBa;
BB-D-Xb, BOHNpPOCH, pbmieHie ROHXE CTOJb HEYIOBIETBOPHTEIBHO Cb
Touxn 3pBHia 3arorooit Teopim, c¢n Hame#l Toukm spbHiA pasph-
MAXTCA HaJIeRAMUME 00pasoMBb, & WMEHHO, IO IpasHIaMb O Abii-
CTBATEJBHOMS cyjle0HOMB 3agorb: saloroBma mpasa, pambe xbii-
CCBUTEIBHATO CY1e0HAr0 3a10ra YCTAHOB.ICHHR A, COXPAHAIOTD CBOE CTAD-
IMAHCTBO, B0O OPH KOHEYPPEHIIH JOTOBOPHEIXH 3aJIOTOBHXE INPABB
Ch CYAeOHHMB 3aJ0TOMB, MOCTBIHIA yerymaers; TOYHO TAED e IIpH
EOHEYDPEHI[IM B APYrAME JHYEEME Epeguropana. Kpeamrops, ompo-
Beprawomii arrs, X0rd u nmbers mpaBo 3akora, HO cyie6HOE, He-
B3EPad HA CYIIECTBOBAHIE KOET0 OHD OCTaeTci JHYHEIMD EpeJnTo-
poMB H ROHEYpPpupyers €5 APYIAMH Ha 00mEeMB OCHOBAHIN, Kakb
JUYHHA EpeInTops, mMblomiit cyze0moe mpaBo 3ajora.
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IIpaBo cyjne6maro saiora, pacupoCTpaNeHHOe HA BpeMd, Ipem-
mecrByiomee ero pbHCTBNTEIFHOMY VCTAHOBIEHIID, HAPYMIEHO 0K~
HHEOMB, coBepnmBmuMs akrTs in fraudem creditoris. Axrs pox-
A&CHB OHTH YHWYTOXRERB, Takh Kakh WMEHHO HM5 HAPYIIEHO CY-
AedHO-3a10T0BOE Tpaso. KRpexmropy gaerca mckbs. Ilo o6memy mpa-
BUAY, 9T0 JOXmeHH O OHIB ONTH WCED BEH[HHI, HO CyAeOHEHI 3a-
Jores EMBers ¢BOM 0COOEHHOCTH, 3aCTABIAIONIA HE CTOJb INA0JIOHHO
paspbmars 8TOTH BOMPOCH; BE CYAe0HOME 33J0rt MH BHAUMT HpH-
mbnenie wpmecrmryra imploratio officii judicis — sroit imploratio n
OXpaHdeTcs cyeGHO-3a10T0Boe mpaBo; ecadw pbus uaers o xbitcTeH-
TeIBHOMT INpaBb cyzefHaro saiora, TO BB cryual ero mapymemid
CO CTOpOHH JIOJ/RHWKA, HANPHM., oruy&kieHia, mbrs mbcera ucey;
nyTeMs HeQOPMAIBHEME, NOCPEICTBOM HMIIOPAINid, HCIOJIHATEIb-
HHI OpraE’s OTHAMAETH Bemb Y TpersAro. IlomomuMs, XpaHUTEIb
HMYIECTBA KB CPOKY Ny0AnYHOH WPOJAEA yMEPH, & HMYIIECTBO
OKa3aJ0Ch V TPEThAT0; B3HCEATeIs ofpamaercd HE €b HCKOMB BB
CY4B, & Cb TPOCLOOH KB HCIOJHATEJEHOMY Opradmy O TOMB, YTOOH
apecTOBaHHAA Bellh OHJIa OTHATA Y TPETHATO JUNA X OpojgaHa. Yro me
racaeTcd (UETHPOBAHEArO IIpaBa Cyje0HAro0 3alora, TO TYTH Kap-
THHA W3MBHAETCA JIHINb BB YACTHOCTAXH; €CAHW OHO HAPYIIEHO, TO,
KaEbs 1 mpm pbiicTBurersHOM® mpapb cyjeOHATO 3aj0ra, He Jaercd
0c00aro mCEa O €ro BOSBPAamEHiW BB 9YNCIA0 OOBERTOBH BSHCEAHIA,
a mpejocrapiserca mojarh mpockGy, imploratio officii judicis; HO
5Ta WMMILIOPANIA HEBO3MOKHA panbe yHAUTOMEHIA arTd, BB CHIY KO-
TOParo BeMpb Tepemia Kb TPETheMy; 4ToOH A00ATHCA STOTO YHHYTO-
FeHlA, Heo0X0JuMO OOpATHTECE KB CyAY CH OCOOHMB HCEOME; #TO
HeoOxoguMo cpbiate TOTOMY, YTO, BO-IEPBHXTE, WCHOJHATEIbHBIH
OpraEs He KOMIETeHTeH'h BH pbmenin pompoca o cmib arra #, BO-
BTOPHIX'G, CAMBIf BONPOCH O BOZMOMRHOCTH HpHAAHIA O0OGDPATHOH CHIEL
cyle0HOMY 32J0ry W BO3BPalleHid Bemiu BB YUCIO O0BEKTOBT B3EH-
CKaHIA IOCTAaBIEHD BB 3aBHCHMOCTH OTH XapakTepa akTa, MOAJIeRa-
Ar0 yHUYTOREHI; eCIW OHB YAO0BIETBODAETH HSBLECTHHIME YCI0-
BisMB W ecTh arrd in fraudem creditoris—duarapyerca cygeGHoe
MpPaB0 3a10ra; OHD PA3CMATPUBAETC] KAKD COBEPIIEHHHH BB Hapy-
MeHie 9TOr0 IpaBa, H 3a1bMb yEe HCHOJHATEJNHHE OPraHb MOKETDH
VAO0BIeTBOPHTH ATy imploratio—Bemp BO3BpAMAETCA BB YACIO 00B-
eRTOBE B3HCkanid. Takuns 00pasoMBb, COOPH O TOMB, €CTh JH HCKB
00D VHUYTOMEHiH aKTa BeIHHI NIN JNYHEI, OKA3HNBaercd Ipasi-
HHMB; CaMHi WCKS 00p YHHYTOEEHIA aKTa, y&ke 10 OYRBAILHOMY
CMHCIY, He MO®eTsh OmTh actio in rem; ons He mMbers Hemocpen-
CTBEHHAr0 OTHOWIEHIA Kb Bemd, a kKacaercAd akTa, COBEPHIEHHATO IO
MOBOAY Bemu; 9T0 ke RacaerTcd J2IbHBHMUAXSD mocabacrsiil yEAuTO-



e B

EeHif, To camoe OoJpmiee, 9T0 MOBHO CKas3aTh, 9T0 TO, YTO OHH
10cTAralTCa 9bMB-T0 MOJoOBEME actio in rem; Bemb BO3BPANMAETCA
BB 9HCIO O00BEKTOBD B3HCKAHIA IyTeMb YI0BIETBOPeHiA Hedopmais-
rofi mpocrGr, imploratio officii judicis; yme BB 9TOMB TIy0oKOe €:
pasimyie 0T actio in rem—eio B3HCEATeah He A00HBAETCA BEJIIO-
YeHIA Bemu HempeMBHHO BB COCTaBb CBOST0 HMYIIECTBA—OHB 03ad-
00Yent JWImb BO3BPAlICHIEMB ed B YHCI0 OOBEKTOBD BHCKAHIA.
Takt uT0 BB pACUOPAKEHIM EKpeIUTOpa 1Ba CPEICTBA: HCED 005
VHHYTO:ReHIM aKTa ¥ mpocs6a BB cmeicrb mumiopamim; 5TH Cpel-
CTBa CBABAHH BOBCE HE HEPA3PHBHO: HCTENH MOKETH NPEIBABIATH
HCKH W HE NPelbABIATH HPOCsOH, XOTA OOHKHOBEHHO, MO €000pa-
#®enin ypo6cTea, OHE coegmEsATca. UTo Kacaercd HMMILIOpAIid, TO
IOKEA HA ed XAPARTepUCTHES Heuero OCTAHABIMBATECA—TYTH HETH
HUEQRAXD NPHHOUNIAIPHHXD YRJIOHeHiH 0Th 00mMUXD IpaBHIs IbA-
TeIBHOCTH CTOPOHG W HUCHOJHATENBHATO0 OPTaHa IPU OCYIIeCTBICHIN
1biicrBuTersHAT0 cygedHaro sarora. VIcks me 00D YHWYTOHEHIH aKTa
oynbers csoii 0coOmil xapakTeps. OJT0 HCEB O HPU3HAHIA akTa He-
rbiicTBnTeIbHEIMD; HeLBHCTBATEILHOCTS, OJHAKO, BH BTOMB cIydab
ABIAETCA, KAKD €€ HA3RBAOTH, OTHOCHTEIBHOW ') BB TOMB CMECTE,
yT0 aKId 0(escHlIens 10 OTHONIEHII0 Kh EPEIUTOPy, HO COXpaHAETS
CBOK) CHIYy BO BCEMB OCTAQIbHOMDL; HRETO, EPOME Epeiuropa, He
Bh npab npusHapars akTs HexblicTBATEJBHEIMB; 118 BCEXB 0CTAID-
EHXB JUOB, HMBOMAXT OTHONIEHie KP KTy, HE HCRINYad, KO-
HEYHO, W KOHTPAreHTOBB, AKTH COXpaHAEeTHh CBOW cmiy. Beabgcrsie
TaR0d OTHOCHTEILHOH HexbiicTBHTeIbHOCTH aKTa, HCEB 00D YHHUTO-
@EHIN ero BCe-TAKH OCTaeTCd HCEOMB 0 HelbiicTBHTEJIbHOCTH, OTPH-
IATH TAKOBOH €ro Xapakrepd, kakb 310 ybiaers Haka *), moromy
4r0 UMD He K0Je0JioTea BCh OCHOBH aKTa, Y10 aKTH HE 0E3yCJIOBHO
00e3cHIuBaeTCA, — HeIb3d; MOpamaercsd Jamb W3BLerHEN adderTs
axTa Bb m3pbCTHOMD HampasieHim W BB m3BberHEX® mperbraxs. He
BCARIH e uMCEBD 0 HeybicIBHTEIPHOCTH J0IReHD HeupeMbHHO mO-
pasuTh ARTH BH CAMOMB €r0 KOPHS, JHIIATH €ro BCAKAr0 3HAYEHIf;
0O OTHONIEHID KB HCKY KpeinaTopa o00% YHUYTOREHId AKTa BTO
05110 OBl COBEPIIEHHO HEOCHOBATEJBHO: KPeINTOpPD I00HBAETCA yHH-
YTOREHIA AKTA, HMEA BB BHIY JMMb CBOH COOCTBEHHEI MHTEpECH °).
IIporres Takoii oTHOCHTEARHON wHexbiicTBuTeabHOCTH Boscraers Men-
meib ‘); CTPOrO TOBOPA, EO3PAmEHiA ero He HANDABIEHEH NPOTHBH

1) Kaserer, 8. ¢, crp. 46. Steinbach, Kommentar zum Gesetze
v. 16 Marz, 1884, S. 15.

?) Naquet, m. c., cTp. 174.

%) Kaserer, . ¢, crp. 46.

‘) Menzel, u. ¢, crp. 11.
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mecomabaHOCTE ()AETa, UYTO AKTH COXPAHAETH CBOIO CHIY IPOTHBD
BehXB AN, HENPHYACTHEIXH CAMOMY OCHAPWBAHIO; OHD BOSPAHRAETD
JAmb TPOTHBS IOHATIA ,HexbicTEUTEIPHOCTH TO OTHOMEHIK Kb
EDeIuToOpy“; 08B He MOHUMAETH, KAk MORHO TOBODATh 0 Helbii-
CTBATEILHOCTH caMoii 1o ce6b m meybicTBATEIHOCTH 110 OTHOMIEHIIO
Eh TOMy BIA ADYrOMy JHNY; U BB TOMb W BE Apyroms cayyab
,ubitersie“ (Wirkung) agra mopamaercd, OHO HE Bh COCTOAHIM BH-
3BaTh IOPHAAYECKHXE mocabrcTeiil. Jtn megoymbHiA cOBEpPIIEHHO He-
OCHOBATEIBHE; KOIIa MH TOBOPHMB O HelbHCTBHTEILHOCTH CAMOH mO
ce6b, To umpepmoxaraems m3BLCTHEIA NOpORH akTa, OIarogapd KO-
TOPOMY OHB TNAJaeTs Eakb OCHOBaHie, Rakh NpPHYAEA W3BBCTHHXD
nocabiersiil; npu OTHOCHTEIbHOH e HeybiicTBHTEIEHOCTH, ARTDH 0es-
yupeueHs camb 1m0 ce6b m mapaimsyercd Jumb TO HIM Jpyroe
ero mocabicTeie BH TOMB WIH JAPYIOMB HANpaBIeHin, — HaSHBATH
970 MOEHO O0e3CHIeHieMb akTa, 00e3mpaBIeHieN® ') ero WIW HHAYE
Ralb—aT0 BCe PaBHO; Aa # UPOTABG BHPAKEHid ,0THOCHATEIbHOH
HepbiictBaTe bHOCTA® HUYET0 HeXb3a HMbTb, ecrd OpuiaTh e Tod-
HHil # onpeibieHAH CMBICID.

Eumie opaas CymecrBeHHBHI TYHETL HE 3aTPOHYTDH HAmeHd Teo-
pieii. M3p mnpepmecTsyomaro u3IOMReHiA BHIHO, YTO HPOTHBHH-
EOMT EDEJATOpa, OIPOBEPralomaro arTh, MBl CYHTAEMB JOLRHAKA—
O Pa3CMATPHBACICA Kakb HADPyMHATeIb Mpapa CyjelHAr0 3a’ora,
mpOTHEH HEro I I0NKEeHH OMTH HAUDPABIEHD NCED EpeguTopa 005
VEUYTOREHIN aKTa, & MemJy THNB M 3aKOHOJATEIHCIBA, H JORTPEHA
IPU3HAIOTS TPOTHBHAEOMB EPEJUTOPA TO TPEThE JIHI0, b KOTOPHMD
WIE BB TOIBZY EOTOPAr0 akTs JOMRHHEOMS copepmens. (b TOYEH
spbuia mamefi Teopiw, pasimuaomeii HCEB 005 YHEITOREHIN AKTA
ors imploratio officii judicis, aro ouens upocro. Ilpocsda BB cMrcab
imploratio, moxoGro actio hypothecaria, amaiornymoii rei vindicatio
He MOKETH OHTh HpeIBABIAEMA IPOTABD KOr0-IE00 HHOrO, RPOME
aM02, BB COCTARD HMMYIECTBA KOEro, XOTd M CIWBIIACH Ch HIMB,
NepeInIo WIH OCTAJOCh HEBOCTPEOOBANO HMYUIECTBO IOMKHUEA; DTO
HAXO®JEHIe NMymecTsa OJBHEEA BH COCTaBb HMYIECTBA JPYroro
IANA B CAYRATH YRasamieNs: IPOTHBB KOrO IpPeABABIAEICA IPOCHOa;
TOIBRO 9T0 OOCTOATEIHCTBO U BACTABIAETH KPEIUTOPA YEASATH HCHOJ-
HHTeISHOMY OpPramy HA JAHHOE JBIO, Ja0H 0T Hero 0To0parh HMY-
mecTs0, KOHEYHO, He JIId Tepejaud ero JOIEHHARY, He 114 Iepe-
IaUN EPEJHTOpPY, 4 Aid o0pamemia ero Bb OOHEETD BSHCEAHIA W
I18 NOCTYIIEHIA C€h HAMB, KAEH Ch TAKOBHMD. Db BHIY CBA3H,
cymecTsylomeii Memay 9T0f mMmIOpamieil u MCEOMB 00D YHHITOIERE-

1) Burkchard. System des oster. Privatr. H. II, 8. 442.
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Hin, mocabxmiii mpexsABIAETCA HPOTHBH TOrO, HPOTHRD KOTO HIPEib-
ABleHa mepsad. PaspriBarh 9TH ABa TpedoBaHiA HETH OCHOBAHIA;
IPOTHBG HTOr0 TOBOPATH H NPAKTHYECKin coodpamemia: 1) yaoGabe
I0d RPeJNTOpa COeAnHATH JTH JBa TpeGoBaHiA, HANIDABHBE HXE IPO-
TABH OJHOTO W TOTO ®e Juma; 2) »T0 # BErogEbe 114 Hero: o6Ja-
JaTels HMymeCTBa OPHMETH MEPH EF COEDHTIIO CBOET0 AMYIIECTBA,
y3HaBB, YTO NpPEIbABICHD HCED Kb JOMKHAEY H CROPO KB HeMy
obpararca cb merpeGosamiens mpioOpbreHmaro; emy Ha 5T0 Rawbd GH
JaercAd BpeMA; HHRAEUXD 00€3MEeYRTEIBHEIXT MEPH OpOTHBD HETO
OpHHEATO OHTh He MOMeETH, 4T0, OJHAKO, BIOJHT B03MOKHO B Ibie-
co00pasEO BB TOMB caydab, Korza HCED 00% YHHAUTORENIH AakTa
HPeLbABIACTCA IPOTHBH HEro ).

') H31omennyo cynedno-3a10ropvio reopiio npod. 'puyas, XoTa # IPUSHALTH
cany no celb ocrpoymmofl, HO TNPUWHATL €e CUNTACTH HEBO3MOMHEIMB, N60 OHA
»DACUNTAHE HCEIOYNTEIRHO Ha ciydail BEbROHEYpCHArO npaBa OmpoBepEenin®,
BH KOHKYPCHEOMD Hpasb oupoBep:ieHiA HeX0CTaeTh OCHOBHOTO YCIOBiA NPH3HAHIA
¢y1e6H0-3a10T0BOI Teopin—ouo ,He npelnoiaraeTd HalusaocTH TpeGopania obia-
JAKMAro HCNOJHHTEIbHOH cmiofi®. Ecau ToIbEO BB 2TOMD HEIOCTATOKS CyreGHO-
3aI0r0BOIf Teopilm, TO CTORTH JHUITH JOKA31TH, 4TO 3TOr0 HEXOCTATEA HA CaMOMD
1bab nBrs m Teopin sra cramers mpiemaemoii. Cabiars 310 He Tpyimo. Babron-
KYpCHOe IPaBo ONpoBepikenid—ocuoBrad hopua 3T0r0 npasa, KOERYpCHOe—pasHo-
BHJEOCTH, CYNECTBEHHO OTH OCHORHOIl (hopMH HE OTINUAKMAACH; I BL TOI Il BB
apyroii dopuh ,upeinosaraerca HCHOIHNTEIbHAA CHia TpeGoBamia“: BH EOHKYpC-
HOMB TNPOHEXOXNTS Jamurs HBKoTOpas mojiudusania, riageEN® o6pasont mepemb-
IMeHie MOMEHTOBT, NpEIlmecTBYONNXEs onporepkenito BB komkypea. [lpn
pobroBRypcHONT mparb onposepienis 1) mwberca HaINYHOCTE Y EpEANTOpPA
uspbernaro Tpeboramis; 2) Tpeforanie 3710 o6laxaeTs MarepialpHON HCNOJHH-
TEIBHOI CHION, T. e. CPOKH €ro HACTYMILAB I JONRHIED HAXOIHTCA in mora;
3) obaaxaers 3to TpeboBamie 1 POpMATLHON HCHOIRUTEABHON CILION, T.-e. mikercs
cviennoe pbmenie, BerynmBiiee rb 3aKOHEYVI cuxy; 4) pbumerie oGpameno Kb
nenoIsenio, HANOEWEHO Saupemiesie nim apecTs, T.-€, YCTAHOBIGHD CYyLeOHBIRA
3a1orn; H) obHapymeRa HeIOCTATOYHOCTh HMymecTRa ¥ T. 1. He To :®e am
caMoe MH BUAMME OpH KoHEYpcHOMD mpaBb onposepmenia? JoamBuks 00%-
ABICHD HECOCTOATEIBHBIMB; Cbh ITHMD cBAzaus Nbiefi pags Hpexrnoromemnii
ulCTO BpevenHaro xapakrepa; Bh Koukypeh miers conbmmas paGora: mpuxoguTcs
JIONYyCTHTH Yike crbiaHHEIMG, HACTYONBIINMS TO, 9€r0 enle He cibrano, urd He HACTY-
nuxo, 5o €6 Doapmow phpoaraocrsio OyieTs ciblamo, HacTyoHTE: NpegIoJaraercs,
Karb ropopaTs Meuness, HAINYHOCTS Y KPeinTopoBs onperbieEnnXs TpeGoBaHI
(1), xors 9T0 DOLA €me OKOHYATEIHHO HE YCTAHOBJICHO; NPEIN0QlaraeTcA HEL0CTa~
TOYHOCTH HMYymecTBa y JI0XEHUEAR (D), ToiRe eme He yCTAHOBICHHAA; MpeAloJa-
raercA ycramoBiemie cymeGHaro zaxora (4), XoTA HATOFREHHOE BaUpelleHie n apecrh
eile He OCHOBAHH Ha ompelbiesim, paBHOCHIPHOMD cyreOHOWY phuleHiin; mpexmo=
Jaraerca MaTepiaiLbHag NCIOJMUTeIRHAA ciia Tpeboraniil (2), Taks Eak® Beh CpORH
rpeGoBauiii CTArHBAIOTCA KB OXHOMY MOMEHTY,—IOLEHNES HAXOAUTCA in mora,
XOTA I 9T0 OEOHYATCJIBHO HE YCTAHOBICHO, IIOKA eme He YCTAHOBICHA OKOHYA-
TeIbHO Cila TpeCoramiil; npexuoraraercd, HALKOHENSL, U (OpMAILHAA HCHOIHI-
reabpad cnia TpeGomamiif (3), xora omnpejnbienmia pasmaro cyreduomy phumenimo,
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Taxon cymecrBeHHRA dYeprsl Hamefi Teopin. B® mocabyyno-
meMF HW3JOREHIH HaMTG He pash NpejCTaBaTcd CIydail mprubHATE
B npoBbpATs OCHOBHBIA ed HOJOZEeHid.

BCTYOHBMEMY BH 3aK0OHEYI cuaxy, eme nbrs. Hagomens, macrynaers OROHYATEIS-
HHIl MOMEHTH yCTAHOBIeHia TpefoBaniil Epexuroposs (,nposkpra®, Feststellungs-
verfahren), ri’b KOHKEYpCHh (YHEIIOHAPYETH BH EadyecrBb cyja; €ro 050H'YaTEIbHOe
mocTanoBIeHIe ecTh cyleOnoe phmenie BeTyumsuiee Bb 3aKOHHYE cHly; Beh Brime-
VEASAHHKESA NpPEIUOJOeHid onpaBirBaiorci: T0, 9td 6pL10 BbpoaTHO, crato Abii-
CTBHTEIFHEIMNG, HeCOMHBHUENMD, BCceNy npexmecTByomeny gana noxnkbiimaa canknis;
YCTAHOBIEHH: HaJImusocTs TpeloBauiil, Marepiarbuas n (opMAIbHAA UXD HCIOI-
HHTeIpHAA clia, cynefHmIl 3axors, HeLOCTATOYHOCTH HMymecTea. Bors noyesy 1o
CYIeCTBY HUEAKOH pasHUNH HeIs3A NPH3HATH MemAY KOHEYDPCHEIMB u BHBROH-
RYPCHEINEG NPaBOMb ONPOBep:EeHid 1 cyle0OH0-3a1oropasd Teopia npumbauma 1 ks
T0ii M xpyroii dopnh mpaBa onpoBepEeHid.

Babero moefi eyneGro-sasorosoii Teopinm npod. I'puMms npeiiaraers CBOK.
[IpaBo ounpoBepmeHid KpPeIUTOPORL MOEHO, TOBOPHTH OHB, EBAIN(HIHPOBATH
Kakb cBoeolpasnyl in integrum restitutio. Cv Taroii kBamuduramieid a coraa-
cathea He mory. Ilpemne Bcero, in integrum restitutio, Eaks 0coOil puEnIeckii
UHCTHTYTH, CYyOlecTBOBAXAL TOIbKO BB Pumt; a10 6miao remedium extraordinarium,
CTPOPUMD HpPaBOMG HEIONYCTHMOE, JONYINeHHOE JIHIIh BO HMA CUPABEIINBOCTIL
Hars opriayeckiii HECTHTYTD in integrum restitutio ncuessa 6escabzuo. Pass or-
naia ed HalnioHalbHAA YepTa—HMYero cnenndunyeckaro ne ocrazock. Ona pacrania Bb
macch caywaes®s, rorna cyreGHEIMD phuienieMs, HOPMAILHEIND HOPHLKOME, BO3CTA-
HOBJIAGTCA LOXOKEHie OuIBIIEe JO NPAaBOHAPYIIEHid; cAydadm 3TH Be OLIAN W He MOIIIL
65T 0606mens n BeANTHCA BB BAAL ocobaro 0puInIecEaro WHCIHTYTA; HHEAKOTO
ugeratyra Bbre. Jaabke nomycrums HA BpeMA c¢ymecTBOBaHie ,CBOEOOPA3HOI™"
pecTaTyuin; justa causa ed Oyiern, Kakbh MOKHO 3aKIOYATH H3H CCHLAEH mpod.
T'pumma ma II rzaBy moero macabioBamis, akTs coBepumerusli in fraudem credi-
torum; B% eraxin judicium rescindens poXkeHT HOLIEEATH OOCYRIEHI BONPOCH
o nmpasb EpexnTopa OmpoBEprEyTh akrh. MOKHO I OCHOBaHie 3TOro Hpapa HAMTII
BbH PECTHTYNIN, OHA HHYEro Iarek HE MOKeTH. OHA ABIAercHd yxe ubmME-ro mocrb-
AyOIUND, 00ycIoBIeHHEMD pe3yasratons judicii rescindentis. [Ipago sto nmbers
cBoe ocHopanie BEG pecrnrymim. BospMems 1oOywo justa causa restitutionis o
pumceomy npasy. Haump., omubra wan npuayEsenie. Passh npaso yEmuTO®meni:
cibaky cosepmednoii no NMpHBEYEJEHiIID HIM o6MaHY MOmeTh OHTH 060CHOBAHO
pecrarynieif. Rampad justa causa jaeTs cBoe OCHOBaHie NpaBy oOmpoBep:eHia:
npHHY®AERie—ycrpatenie cso60fH BOIH, omHlEa—I0KHOE NpeIcTaBIeHie u T. 1.
Pecrurynia Tyrs HU OPH 9€Mb.

- Opo¢. I'pnyMus, KAKD & CKA3adb, CYNTAETH CYAEOHO-3AI0TOBYW TEOPIK He-
IipieMIeMoii He 10 CYUIeCTBY, a Bh BHAY TOT0, 9T0 OHA He 000CHOBHIBAETH H BHE-
EOHEYpCHAaro upaBa ouposepmenid. Ilporuss 3roil Teopim mo CymecTBy BHICEA-
suBaercs npod. Baceroscrii. llpemge, uybub obparursead Eb Bo3pameniams
HOYTEHHOMY EPUTARY, 1310&Y Hbckoasko o6muxs coobpameniit. IIpod. [puvus
He OTPHIAETH CYIIECTBOBAHIA NONYCIHMHEXDH (HENi, XOTA H BHpPAKAETCA 09elb
po6Eo (,ecam yme ponyernts“). Omp nomyckaers HXB N0 coo0pameHiAMB KOH-
CTPYETHBHHMBD H OpPAETHYECKUNT, He YEA3HBAA HA TPETifl UCTOYHHKD UXB: CAMa



I''TABA BTOPAd.

'BO3HMKHOBEHIie MpaBa KpeguTopa onpoBepraTh WpANUAYECKIie
aKThl, COBEPLIEHHbIE NOJ¥KHUKOMB BB €ro yuepos.

I. Yenosin ma cropon®t rpemnropa. 1. Haamunoerh ofsi3aTeancTBeHHAr0 Tpeto-
BaHid, o6rajawmaro HEHOIHHTexbHOU cnioi. Henoannrersnas cura TpedoBaiis
ch nRi}ueccya.ux,Hoi»i 0 MatepianbHO-1paBoBoil croponsl. Matuie Orro. Kpurnra
ero. Mutnie ®éxpgepunoppa. Kpurura ero. 2. Haamunoers Touno onpenbien-
Haro penexnaro tpedosanis. Mubuie Iexeasn. Kputnra ero. 3. Hammumocts Tpe-
OoBaHid BO3HAKMAr0 panbe akra, COBEpPHICHHArO Bb yuiepds kpeantopy. Ppan-
MyscKas XOKTpHHA n el ocHoBhl. Kpuruka es. Hbsmenkas noxrpmma. Es ocno-
Bamid, Yerpanenie meynoGerss nbmeuroit jporrpune.—IIL. Yeaopis na eroponh
nomkaaka. 1. Oreyrersie y IOWKHHAKA HMYIIecTBa JIias YIOBIETBOPeHIs KpeH-
Topa. Mutbuia Iegexs n Ropma. Kpurnka nxwn. IBa yriIoHeHis 0oTh 000@Ar0 npa-
piaa. 2. CopepuieHie TONKHHKOMD akTa BH ymepds Kpegutopy. a) O0bekTHs-
Ha# cropoHa akta. 'ogmoeri obdmextra Bamckauia. [lomsaria ymausenis um ysean-
uenia mmyniecrsa. Onposepkenie nexbiicrBureasHux’s arToBh. Teopia 6esycaos-
WOH ONpOBEPRAMOCTH, 0e3YCIOBHONH HEONPOBEPKAMOCTH H YCIOBHOU OIPOBEpIRH-
ymocTn. Onpopepaenie cuMyInpoBaHNX® akToRs. Teopia hopra. Teopin Teren:.
OnsiTs yeraHoBIeHIS eIHHCTBA Bb VYeHIH 00'b onpoBepmenin HegxbiicTBurTemdn-
HEIXB akToBDs. Orrbananie akrer: 1) ARTH BO3Mesnmnie n OesMesnHbie. 2) ARTH,
HanpapleHHbIe HA YMEHLIIEHie W Ha 0TRa3h 0T yBeamtuenia myymecrsa. OTrass
orp npasa. O6berTnsHAsd 1 cy0berrnsHad Teopin. Orpedenie orp HacabaeTsa,
OTK43h OT'h JAapa H OTH YCAOBHATO IpaBa. 3) AKTH NOJ0KHTEILHEIE H OTpPHILA-
Teannnie. loromnrenpunsn Teopin RNopua n Qémsaepanopha. Orpunaresnusis Teo-
pin lekexs, Kozaka, Orro n Mennesd. 4) AKTH, HanpaBIeHHLIE HA YCTAHOBIE-
Hie # npexpaieHie BeNHLIXD W 0043aTeILCTBeHHHIXD npass. Iperyaraemasn rpyn-
IHPOBKA aKTOBB. 4) YCeTaHOBICHie H TNpeKpalleHie BEIMHHXD HpaB®b. aa) Ycra-
HOBIEHie BeNHLIX'L NpaBbh. a) YceTanoBleHie TOMKHIKOMS 1IpaBa 3axora no panbe
BosHHKIMeMY oOazareiberBy. LocnogerByonee mubrie. Mabuis Koszara, 'asen-
dansra n llopxepa. Rparnka nxs. Smavenie conscientiae fraudis. Mukuie I'a-
zenbarpra. Orpaumvenia, npegaaraedus [llénemanoms n lepudyprons. Mubaia
Fapryana u Menunexst. Hegocrarors rocnojersywomnaro Mabuis. §) Yeramosienie
NOLKHAKOMB CEepPBHTYTAa BB cBoeM® myymecrss. 66) llpexpamienie Bemusixs
npapsb. OXHOCTOPOHHEE W JIBYCTOpDOHHEe OTuUymxeHie.§) YceraHosreHie m nperpa-
nienie 06:43aTeahCTBEHHBIXD 1IPaBh. aa) ¥ CTAHOBICHIe 00432 TeILCTBEHHLIXD HPABD
BB 10aL3y Tperndaro ania. 66) Ilperpamenie oda3areaneTBeHRRXS Tpassh. @) llpe-
Epanienie UX'» Ha crTopoHbt EKpemnTopa. ax) Ymaata poara no cpoka. Orpuia-
TeapHan Teopis. Rpuraka es co croponm Otro. lloaomureannas teopis. Orpa-
Huvenisa, uperraraemeis Orro u IlléneManows. Ymaara joara mno HACTYILIEHIH
cpora. Mubuin [llénemana w [aprmana. 8f) Datio in solutum. Mutnia Illéne-
mana n Iekemd. 17) OTKas®s orp npapa. 36) Savers. §) llpexpauenie ofgzarens-
CTBeHHEIX'D NpaRh HAa cropont moammura. Mutmia Kosaka m Ropma. Rpnruka
uxp. 6) OyfbextnBHad cropoHa akta. Hambpenie TOXLRHHEA NPHYMHATL BPelb
KPeJTOpY. 1) Teopia mexamis spexa. a) ACcComWTHAas TeOpid KelaHis Bpeia.
Kpuruga ea. 6) OrrocnTeanHas Tteopis mexanmis Bpema Menneas. Rpuruka ed.
2) Teopin cosnamis Bpema. llpesymmmis animi fraudandi npum GesmesqHBEIXD
agTax®. OOwbacuenie ['ponmana.—IIl. Ycmosis wa cropons tpersdro amna.
O6merrnBaE 1 cyObekTHBHHEA yeropis. Conscientia fraudis. OrpunarteasHbisd
yRasaHig, rasaeMsis Teopiew. BesMesqHuie AKTHL.

Yeaosia, IpH HAIAYHOCTH KOTOPHXD EPEJHTOPY IPEAOCTABIACTCH
IPABO OMPOBEPraTh aKTH, COBEPMEHHNE J0IEHAROMB, MOIYTH OHTEH CBe-

HUSHD COBJAETH UXH (e3b yyacria ,coofpameniii* ysemmxs. Hamp., mpepcraBu-
TEeIBCTBO—THCTaA (HENiA: EamAb npeicrasnrens, cCOBEpHANMIii aRTH, MOKETH



IeEH KB TPeMB IPymmams: 1) yeaosis ma cropont kpeimropa, 2) yeao-
Big Ha cropoEt JOMEHHKA H 3) yCIOBi HA CTOPOHS TPETHATO JWIA.

Ipo ce6a CKazarTh: OpHIHYecKH .a“° ne ,a“ a ,0HBY, T.-€. NpeIcTABIAEMHEIH, TAED
OB 0 ofcymiaercd Kakb ,OHE"; IIH, BaupuMbps, wpuigdeckoe Auo — (Gurmia
FiISHEHBAd; ACHO ToBopHTCA: (OIbHWNA Eymwia, .Caramamiapa“ ofasazacs u 7. 1.
Ipod. Bacobkoperiil wp cBoeil pemensiz XOTA U TOBOPHTS, 4T0 (HENIH MOTYTEH
OBITh JONYIIEHbl, HO BCh ero pascymjaesis HaupaBIeHH KE TOMY, YTOOH JOKA3TH
uxp Hegomyernmoctr. Oup craBuTh ce6a BH pALE TEXEH 0CTPOYMIEBH, KOTOpHE
CYNTRIOTH PHCHPY B0 XPONOil, XOIAMED HA KOCTHIAXS—PUENIAXD HI KOTOpPEIE
HOXBAlARTCA CABIAHENMD UM OTEPHTieMB, 4TO Xydure npoiiTH HepeyrkoMs, vEas
rbars vepesw xpeimu JomoBb. S yobmpemumit cropomummxbs (urLii W BB Ha-
cTomeNs codnmuenin npuyMbpan OJHY H3h HEXD KB 060CHOBAHIH NpPaBa EpexH-
TOpA OUpoBeprarth cxbirn rormunka. Be usrbernuxs b nayed mraccmduranisxs
(urniii 0OKKBEOBEHHO YHYCKROTH H3% BHIY OXHY, OY€Hb MHOTOYHCICHNYIO, [PYOIY
HXB, & HMeHHO,TH cayyam, Korga uspbersoMy o6CTOATEABCTBY HpHAAWITH O6paT-
HYI0 CHAY, T.-e. OHO pa3CMATpHBAETCA KAKH COBEPIIHBIICECH HE TOIja, KOTJA
1biicTBUTEIRHO COBEpIIHIOCH, & pante Toro, T.-e. KOrja OO €mIe HE COBEPMATIOCE.
Hpnytposs MOKBO NPHBECTH MACCY: 3AKOHD N3IAHT CErojHH, & OHB PASCMATPU-
Baercd, no odmeny mabmio, 1o orHomernin wp ranHOMy ABHCTBIO, KARD H3JAHBLI
B MOMEHTH copepmenid xbiicrsia; cycmensupuoe yciopie HACTYNIIO CETOXHA —
OHO PasCMATPHBAETCA KAKh HACTYNNBHIEE B MOMEHTE corepmenia crbirm; vacaby-
CTBO NPHHATO CETONHA—OHO PasCMATPHBAETCHA Kakh NPHHATOE Bh MOMEHTH CMEDTH
Hacabronarera; puMCkiil TpamIaHED yMEeps Bb uabuy, OH'h pascMATPHBACTCA KAKD
yMepmiii BB cpasienin g0 nxbueuis (fictio legis Corneliae) ur. 1. Passh Bee sro He
duEnin—durnin o6 paraoii cnan? Kb yueay uxs 4 ornomy i puELio cyge6Haro 3a.10ra
opi act. Pauliana—cyeGunil 32101 yeTAHOBIENS CErofusd, & PA3CMATPIBACTCH OHB
EQKh YCTQHOBIEHUEI HeNocpeiCTReRHO Nepels copepimenieMs akra in fraudem
creditorum. Jta GHENiA, KAKD U BCAKAA JPYras, CO3TAETCA LA TOTO, YTOOK NpH-
3HATH CYULECTBYIOMHEMD Takoe noJomenie, koroparo 85 jbicrBureisnocta HETSH,
7a08 KB HTOMY HecymecreyolneMy npuMbaITE OPIIHIecKids HOPMB, YCTAHOBICH-
HuA 114 pbicrBUTEISHO CYHMECTBYIOMATO NOIoKeHin, KoHeuno mutatis mutandis.
A nxaa wero sro? Jlaxg roro, 4rofm MomHO OKIO ONEPHPORATH HAL'H NAHNHKME
aABieHieM®. Bp vacTmocT# BF HalleMb ciyua’s BO3HIEAETH BOMNDPOCH: KARKH YCTaHO-
BHTh TAKO€ MOIOEeHie, NpPH KOTOPOMH MOEHO OR GHLIO, BH COTIACIN CBH OOUIAME
OPHATIECKEIMIT NPAHNNTAME, KPeJNTOPY M3BIeYh U3b o0lajanid TPEThUXs ANIb, Kb
KOTOPHMS OB BB AbHCTIBITEIRHOCTH HUEAKOTO OTHOWEHiA He uMbers, uMymecrso
npaBoOMBpHO KL HHMB Ilepemenmniee n BO3BPATHTL €r0 HE €My, 4 BH 4uCI0 00%-
exToBRH B3HcEamifA. Ilo MoeMy—oOIHHTD NOyrh: NOCTABHTHL €ro BH Takoe ke NoJomke-
Hie, b KAEOMB IO 3aKO0HY COCTOATH AuNa npiobphBimis OTH J0NEHNEL HMYIECTHO
y#&e uo ycramosieHiM upaBa cyiebHaro saiora o NpEMEHHTH KB 2TOMY CIyYalo
coorBbrerByomin wpuanvyeckiz sopmal. Torma yhiictRurersso myremt hurLin ro-
CTHraeTca TO, Kb YeMY CTPEeMATCHA (ypaunysckas XORTPHEA U 3AKOHOZATEIHCTBO;
crpexienie aTo upesprryaiino pasymuo o cuybreibCTBYETh O 3APABOMD HOPULHYE-
CEOME 9yThh hpannysoes; oBH HpH3HALN ITbiicTBUTEIRHOE MPABO 34J0T2 33 BCAKIMB
KEPefuTOpOME HA HMYNIECTBO JOJKHHEA H BHAIH BDH TIYOORYH OMHORY; XXA JOCTH-
menig pasymmoll mhau Guiao m3fpano Heropmoe cpexerso. fI usbpars apyroe —
buEeLio cyie6Harc 3aiora W TBEpLO HA Hell CToMN.

[lepexo®y ub Bo3pameniaMt mpod. BacbkoBCKOMY NPOTIBL TPEXH MOUXB
JAOHOTHNTEISHEIXD ApIYMEUToBs BB N0JIL3Y (UENin cyreGuaro 3aJora. Bo-mepsrxs,



I. YcaoBia HA CcTOPOHE® EPEJHTOPA.

Ke yeropiams 91uMs nprHALIeRATE:

1. Haamumocrs oGasarerscreennaro rpebosania, odaa-
AA0MAro HCHOIHHTEIBHOI CHI00. JTa HCHOIHATEIbHAI CHJIA
TpefoBaHid, Kakb BOSMOKHOCTS OHITH PEAIH3APOBAHHEIMD, MOKETH
OHITH pascMaTpuBaeMa €5 JBYXD Todeks 3pbHia: ¢b mpormeccyaabHOi
H ¢h MarepiaisHO-mpasoBoit. Cp mepsoii TpefopaHie JOMEKHO Ya0-
BAETBOPATh TPONECCYAIbHEINTE YCIOBIAMS, HEOOXOJUMBIMD JIA pPeaan-
sallin ero, mHa4e: TpedoBamie MOMEHO WMBTH HCHONHATEILHBI TH-
1yas. Co Bropoit Tourm spbuis, TpeGopaHie IONKHO YIOBIETBOPATH
MATEPIATBHO-IIPABOBHIMG YCIOBIAME €0 PeaJusaIin — OHO J0KHO
Obre camo mo cedb pocrarouno spbanMb jud pblicTBaTeasHOl (ar-
THYECKON pealusanin, T.-e. €CIH OHO CPOYHO — CPOKD JOJMEHD Ha-
CIYIIITH, €CIH CYCIHEeHSHBHO YCJIOBHO —YCJIOBie JONKHO OCYHNIECTBHTHCH.
Yro wacaercd HCHOJHATEIFHOH CHA TPeOOBaHIA BB IPOIECCYATb-

APOTHREL BHCKA3aHHON MHOM MECIH, 9T0 H 3aKOHOJATEIh CTABHTEL JIOIEHHKL BH
o10®eHie 1Mua, HALL KOTOPHEMG Tarorbers cyie6umuii sators, npod. BacskoBekii
BO3DAKaETh, 9TO 3TO elle HE JaeTs npaBa CKasaTh, 9TO0 cyIeOHHA 3a10Th
nays wuMb rbiicrBureasno Tarorbkers. CupamiuBaercs, passh a sro ckasaas? f
BCE TBEPEY OXBO -— 91oro HETH BB AbficrRurersnoctd, sro (MHrEPYOTEH, a MEB
BO3PARAOTE, 910 & Be uMbio npasa ckasarp, 4T0 cypebuuil sators xbiicrBureasuo
cyutecrByers. fl crbraas CeBHAKY HA 3aKOHOJATENBCTBO 1LOTOMY, 9T0 HAXO0KY B HEMb
BRIP@iKeHHOIl TY MBICIb, YTO HAL'H JOLEHIKOMS Kakh 6y110 yie TAroTbers cyaeOHbIi
3azors, xora Ha camomb Jtbyb sroro mbrh; uEave ropopa saroHoAaTexhb mpumh-
uaers Kb HeMy 15 e MBpH, EaK® I Kb AMUY, HALH EOTOPLING yEe Tarorhers cy-
1e0nnit 321016, T.-€. npaEUMaeTsL (Gurnio. Bo-BropmXxb, # TOBOpPIL, YTo (HELIA
ofieryaers aHAIN3T PAaBOOTHOWIEHiA, a MAE Bospamacts npod. BacoroBekiil: He
¢uenia obreryaers avaludb, a CXOJICTBO, aHAIONA uacibjiyeMaro ABIeHiA Cb ApYy-
UMD yKe macabiopaHEMMT u HsBberHRIME. Jla, ex0i1cTBO 06ierdaers analishb, HO
CXOJCTBO-T0 YCTAHOBACHO myTeMsh dukuin. Puknia ecrs ynogoGieHie —ofHo #BIeHIC
yuopoOaaerca Apyromy, uepsoe Bb JbiicrBureibHOCIH BOBCE He MOJOGHO BTOpOMY,
nojxobie 5T0 ycraHOBAAETCH MCKYcCrBeHHO nyremt puruim. Ecir asro noxofie Ha-
3BATH CXOACTBOM®G, TO KOHEYHO 3TO HCKYCCTBEHHO YCTAHOBIEHHOE CXOXCTBO 06ier-
YaeTh anainsbs. B Hamems caygah orsomeHie MeRIY KEpeluTopoMbs H JONEHMU-
KOM% N0 ycTaHoBIeHia cyxefHaro saiora ynopo0adercas OTHONIEHIK HXB IO yeTa-
HOBJIEHiN 910r0 3a10ra. B pbiicTBUTEIsHOCH 9TOTO 10X06iA HETH, OHO YCTAHOBIECHO
nyrems GUERIN; ABICHIA pascMaTPNBAOTCA, €CIH YrOJHO, KAkD CXOMHHA. PHEWis u
nogo0ie MIM CXOACTBO HE MCKIWYAWOTE APYIG APYyra, NEepEOe ecrh YCIoBie, BTOpoe
b, ABaauss ofrervaers Mogonie, CXOLCTBO YCTAHABINBAETCA HYTEMT (QUEILiN,
Bi-rpeTsux®, 8 CCHIAWCH HA IBYXD YUCHEIXD, TAKKE IONYCRAOWUXE QUELiL, HO-
no6HYHO MHOW HpuHATON; Opod. BactkoBCEilf roBOpHTE, 4TO 3T0 HUTEro He JOKA-
suBaers. Corzacens, HO BBAbL 910 JONOIHUTEIBHEL, TPETHECTEHEHHRIT APIyMEHTD,
npuBejleHHEl amubs ¢b nbibio 1oEaszars, 9T0 BH Moeli purnim mhre HEIEro
HCKJI9UTEIhHAT0, HEe3aYPAJLHATO,
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HOMB cMECAB, 10, KOHEYHO, BOIPOCH O TOMb, KOIAZ OHA HACTY-
naers, pbmaerca Ha OCHOBAHIM OOUWHMX'D IPABUIAT TOLO HIH JIPYroro
3QE0HOJATEILCTBA, ONPELLIAIONAT0 YCJAOBIE M MOMEHTH BCTYILICHIA
cyie6maro pbhmenid BL WCHOIHUTEABHYIO CHIY; TaMb e ompexk-
JAI0TCA W YCJAOBiA T.-HA8. IpeiBapureapHaro ucnosHenia. Momno au
CunTaTh TpedoBaHie 00IAJAIOIMUMT HCIOJHATEILHOIO CHIOH, KOIJA
10 HEMY cocrosfnocs phurerie, moplexamee npejBapaTeIbHOMY HCHOJA-
meniw? Ha arors Bompocs crbayers orpbrurs yrBepAMTEdbHO, HO
He OesycaoBHo. Phmenie 001agaeTs WCHOAHUTEJNBHON CHIOK, HO
CHJIA BTA JWINb MOEETH OHTH Yy HEro OTHATA nyTeMb 3aMBHE €ro
ApYruMB phueHieMb, HOCTAHOBICHHHMSB BEHICHIEME CYJOMB; 910 00-
CIOATeNsCTB0, KOHEYHO, He O0CAA0IIeTs HCHONHUTEeNpHOH cumian phie-
Hif, HE 3aCTABIAETH OTPANATL €T0 CHIB, & JAerb JHIIL OCHOBAHIE
upuaATs usBberHNA MBpH KB OXpaHeHiI0 mATEpeca oTBbrunra, Hamp.
cautio de restituendo. Ilo ormomenilo K5 mpaBy OmpOBEprarh aKTH,
ecan pbuorenie mwo TpeboBamilo, NpUHALIEKAMEMY KPeiHTOPY, MOJ-
JEHUTH JUIIb TPEABAPHTEIbHOMY HCHOJNHEHil0, HAJ0 TOXKE YCTAHO-
BUTH H3BECTHEA OXpaHMTEIbHHA MEBpH BB HATepech mpoOTHBHOI CTO-
ponE, Ha cayuail mosopora. Mbpm o1m mMOryrs OHTH pasINUHE, &
HMEHHO: B0O-1-XB, CyAb JOJEEHD NPIOCTAHOBATH HCHOJHEHIie phie-
Hig 10 mCKy 00 YHHYTOHKEHIH AKTA JO MOMEHTA IIOIHArO BCIYILIE-
mia pbmenia 1o raaBHoMy TpeGOBaHIIO EpejHTOpPA BH BAKOHHYIO
Cuay, T.-e. 0 TPHSHAHIA 3a OTHAMSB TpefoBaHieMb G(e3mMOBOPOTHOI]
ACIIOMHUTEIFHOH CHIE, WHAYE TOBOPA, OH'G JOJKEHT CYCIHEHINPOBATH
camoe wucmoamenie. TaxoBylo MBpy DpHHAID TepMAHCKLl BaKOHB
1879 r. (§ 10). Ho mporass sroro Moryrs Owrh ybraemua u nb-
J210TCA CYU[ECTBEHHHA BO3PAKeH1A: a) Co3Jaered HOBHIL cayuaii,
KOT/a OCIORHAIOTCS W BHAOHSMBHAIOTCA YCIOBIA HCHOJHATEIRHOM CHIH
phmenid, T.-e. cosgalorca ycaoBamHa pbmenid, kars BbuTO COBEp-
IIEHHO HMCEJIYHTEIbHOE, OTh Yero MMEHHO BF JAHHOMD caydab eisa-
JA MOJEHO OEWAATH NOJIE3HHXD PE3YIbTaToBH; h) Takh EAKS CPOKSD
a4 ofpamenis npejBapUTENbHO HCHOJIHAUTEIBPHOH CHIH BB OROH-
JATeIbHYI0 HE MOMKETH OHTh MOI0EEeHD (ecIn mojaHa amelIaIion-
Had awg00a), T0 BearbicTBie 3aMejieHili W 3aTAmers BB mpomecch
Me&JY EPEIHTOPOMB H JONEHAEOMB TPEThE JHUI0 MOKETH J0IT0 Ha-
XOJUThCA BB HEompexbIeHHOCTH OTHOCHTEIBHO CBOEil 00ABaHHOCTH Kb
BO3BpATy HMymiecTBa u o0mema 310it ofasammocr: '); ¢) ormbma ph-
1eHid, MO KOTOpOMY mocabjoBalo IpejBapHTe]bHOE HCIOIHEHie, MO-
#eTh NPHIAHATE OTBBTYNRY MO MCEY 00F YHAYTOEEHIH AKTa MHO-

1) Kranichfeld, Gesetz betref. die Anfechtung von Rechtshandl. eines
Schuldners ausserhalb des Konk. S. 50, p. 6.




JRECTBO COBEPHICHHO HANPACHHX® BATPyAHEHiil; Tawp KAKB 0O HCKY
aTOMY cocrofnoch pbuiemie, XoTs ¥ He HOJJIEEAllEe HCIOIHENI0, HO
paexyumee usgberana nocabaereia, r0 mo ormbub pbmenia mo raas-
HOMY HMCEY (MEELY EBDEJHTOPOMD W JAOLMHEEOMB) HOCKbrcTBia 2TH
npujerca yerpamuts. Terb, ecam Bb HIOTEYHYID KHHLY BHECEHA
npejBapurerbuad orMmbrka, TO OHA JOMKHA OHTH YHHUTOEEHAQ; HJIH
ecan pbmenieMs mo ucky 00G YHUUTOKEHIM aKTa YHHYTOREHA IeC-
cig, 10 310 mocxfacreie MOmers OHTH YCTPAHEHO JHAMIbL HyTEMB HCLA
&5 Epepuropy 1). 2) Bropas mss npegpraraemsixs Mbpn Goabe saa-
¢ruyBa: Epepmropd, nMbomiii pbmenie, mojzemamiee mpejiBapHTEIb-
HOMY HCIHOJHEHII0, MOKETH IPEeJBABUTE HCKD 005 YHAYTOEEHIN aKTa,
HO €YAD MO#elDs upiocramosuth 1bao o Berymaemia pbmenia s
MOJAHYI0 HCHOIHATEABHYI) CHAY 2); BT0 AOLKHO GHTh UPEJOCTABICHO
ero yemorpbrilo; pyEOBOAMIBECH OHB J0JKEHD WHIHBHAYAJIBHBIME 0CO-
demmocraMu orxbisHaro cayuaa °). [pumnuns Be sroms cayuab
0CTaeTca BB IOJHOH HEIPHKOCHOBEHHOCTH.

Wrars, TpeGoBamie EpeimTopa JOAHEHO OHTH mpn3HaHo phie-
HieMs, 00J1a120MEME ACHOIHATEIbH0H cHaoii. Cp Touru spbHiA npHE-
HATOH HaMH Teopin 00BACHETH ceGh HeoOXOAWMOCTH DTOTO YCIOBiA
BechMa Jerko. leau mpaBo OMpOBEpHEEHIA AKTa €CTh CPEJCIBO B3HI-
CRamld, 10 npekje ybMB He HACTYHHIM YCIOBlA mocrbaEAro, a Eb
TAKOBHIMDB IHpPERLEC BCEr0 NPAHALIEHKHETD HCHOJHATEIbHAA cmaa phb-
menla—0n10 0n HenocaboBareabHo 00pamaTLCd U KB BTOMY BCHO-
MorareabroMy cpepcrby *). Cs mameit Tousn spbmia mpasy cyzeo-
HATO 33J0ra TPHJAAETCA 00paTHAA CHIA—KPEJHTOPH AOLEEHSD 00.1a-
Jars AbicTBATEISHEIME OPABOMB CyAeOHAr0 B8aJ0ra, 4T00K BB €ro
uaTepech aromy mpaBy Morua OHTH upujiana o0parHas cmia. Ho
HE3ABHCHMO OTB 9TOI0 COO0pPAmEHIA, BB MOAB3Y PASCMATPHBAEMALO
YCIOBif €CTh W JPyrid, IPHBOJUMEIA ¥ HPOTHBHNKAMH TEOPIH HCIO.I-
auTerpHOl cmasl pbmenia. Taks, Bo-1-Xb, ecad, IPW B3HCKaHIH,
Jas 0ToOpaHIA Y CaMOro JOM:KHMKA Bemled, HAXOJAIAXCI BEH €ro
o0aajanin, Tpedyerca pbuienie, o0aajanmee NCIOJIHATEIPHON CHIOLW,
10 oroOpaHie Jad 910l e whau Bemeil, He HaxoxAUWEXCA Goake BB
ero pysaxs, 0esh HAJIAYHOCTH TaKOBOro pbmenia OnA0 OH HeBo3-
MO®HO °). Bo-2-x5, pbmeniems eyja amms MOryrs OuTh ompeyb-

) Hartmann, u. c., erp. 191—192.

%) Ibid., 1. c. takme Jaeckel, n. c., crp. 196.

% deangepagopds (8. c., erp. 126) nporuss sroro; no ero makmin, He-
ya00crs0 ycioBRaro phmenia Moikerh OHTH YCTPaHEHO MCKOBHIMB UOPALKOM'B.
Hporues 5T0r0 HAKTO HE CHOPUTH, HO BH 9TOMB-TO H COCTOUTH HEYI0GCTBO.

‘) Cx. Menzel, u. ¢, crp. 42, np. 3.

%) Volderndorf, n. ¢, crp. 30.

3%
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Jensl npenbanl Dpara EPeJUTOPA IPH ONPOBEPIEEHIH aKTa—O0HD. MO-
EETh OCYMECIBUTH €ro TOJbE0 Bh THXH TpaHALaXb, Bb KOUXH 34
HEMD OPHSHAHO 1paBo pbmeniems, 001aJ20MAMD HCHOJHATEILHONA
cuaoii '). Bs-3-x5, 10 Bocmpiaris pbureniems mo jaHHEOMY Tpeto-
BAHII0 BCIOJHATENHON CUIK, OTHOMICHIE MEEIY KEPeIUTOPOMD H O~
HUKOMH He HACTOJbKO BHACHWIIOCH, YTO0H J(@BATH OCHOBAHIE OIpO-
Beprars (opmMaibHO ABHCTBUTENBHEA AKTH M BH3HBATH JIA TOCTO-
POHHATO IMI[a CBASAHHEA Ch STEMB Heyzodcrsa 2). Ofmes aumb
yuenstii, umenno Orro *), BEHCEA3HBAETCA TPOTHBD HTOTO YCIOBiA
yHAYTOReHIA agToBs. OB He BHIUTH HEOOXOIHMOCTH BH BO3BE/CHIN
WCHOJIHATENbHOH CHIE AKTa Ch OPOIECCYAJHbHOR CrOpOHH BH YCIOBie
onposepaenia arToh. OHF He oTpuUnaers HWBKOTOpPAro SHAYCHIA
9TOr0 yexoBid, a uMeHHO: pbmenieMs, 06JAJAIONEMT HCTOJIHHTCNb-
HOii cuao#, obaeruaerca JIOKaskBaHie TOro, 4T0 y EpeimnrTopa umberca
TpefoBaHie HPOTHBTL JONRHHEA, & JOKASATENHCTBO HECYMECTBOBAHIA
aT0r0 Tpe0oBaHiA BO3MAraeTCA HA JoMEHHEA. Jpyroro zmadenia sr1o
yeaogie, no ero mukbmio, umbrs we womers. Coolpakenia ero cyrh
crbayomia: 1) mpaBo Epeimropa Ha YAOBIETBOPEHIE COBEPUICHHO
OIMHAKOBO HAPYIIEHO, OYJeTHF JIH OHO O00JAJaTh WCIOJHETEILHOIO
cni0w uIM HETH; OHB COBEPIMIEHHO OJHHAKOBO CIPAJAETH Jajke B
ToMB cayvab, korga mw He HambpeBaerca OCYImECIBHTH CBOE IPABO.
J10 coobpaswenie He yObauTelbHO, OHO JHUINL BHTEKAETH U3 OCHOB-
HHIXD 10JOKeHiH jammoil Teopim *) m ¢ ea Tourm spkmiz mmbers
nbroropoe 3mauemie. Kro me cramers, sanumas HeOOXOXHMOCTH
CYJIeOHOMCTIOTHUTENBHOH CHIH TpedoBaHIA, yTBEDP&AATh, YTO, O.JAr0-
gapa oroii curb, Ekpermroph Menbe C€TpPajaers BB CBOEMT Ipanb.
2) KOpuauueckas upupoja TpaBa ONPOBEPEEHIS AKTOEH BOBCE HE
3aBHCHTEH OTH TOro, OyieTs In BSHCKaHie HPOH3BEIEHO BE 00axbe mam
Merbe OTJaIeEHOME OyjymeMb — IpaBO 5TO JIAINb OYAIIAETH MYTh
kb BsHckamilo. [Ipormes sToro wajo 3ambTHTh, UTO OpUAAYECKAT
npupoja mu3crbryeMaro mpasa, KOHEYHO, HE MOKETH B3aBuCHTE 0T
BPEMEeHH B3HCEaHIA—O0HA ompeabiserca 0puInIeckol0 BOSMOKHOCTHIO
B3HICKaHiA; HBTH yCiIOBiii BsHCEaHiA, HETH W 9TOr0 IpaBa; pask
JaHHOE 00CTOATeIHCTBO ABIAETCA YCAOBIEMT B3HCEAHIA, OHO ABIACTCA
W YCIOBieMT STOT0 HpaBa, KIATYIEME CBOil OTHEYATORE HA IOPHIA-
YECKYI0 IPHPOJY ero; Kb YHCIYy STHXD YCIOBI OTHOCHTCA H MCIOJI-
HUTEIbHAA CHIa TPeGOBaHIA M MHOTO IPYIHX', HANP., TOXHOCTh BEIH
Kakb O0BEKTa B3HCKAHiI — 3T0 ycIoBie H B3hiCKamid (cb mameii

1) Korn, B. c., crp. 16.

2) Cosack, n. ¢, crp. 35—36. Menzel, 1. ¢, crp. 42.
%) Otto, n. ¢., crp. 238.

Y) Cosack, u. c., crp. 36, mp. 2.
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toukn 3pbHis cyzefmHaro mpapa 3aJora) W IpaBa OIPOBEPHKEHIA Ak~
1085. 3) Hbrs ocroBamia sacrapiarh Kpeinropa XOOHBATHCA HCIOJ-
HHTEIBHATO THTYIA BB THXH CIyYasxb, KOrJa TpPEThe JHIO, KOH-
TpareHTs A0JIBHARA, HE OTPHIAETH CYMECTBOBAHIA CBOETO TPeOGOBaHid.
Jro sambuyamie mpakTHYECKAro CBOHCTBA, HO, Abiad ero, yoycEaloTcd
n3h BELY NpaKTAYeckia coolpaikeHid japyroro poga. Eemm m ne rpe-
0oBaTh NPEIbABICHIS HMCIOJIHUTENbHAIO THTYJA, TO CAMH EDEIHTOPHI,
PH OEHJAAHIA DPA3JIMYHHIXT BO3PAKEHIH €O CTOPOHH NPOTHBHHKA,
sapyyarca STHMB THTYJIOMB: ACHOCT> W HeCOMHBHHOCTH OTHONIEHIH
MERLY EPESHTOPOME M JONKHWKOME OLHO HW3B OCHOBHHIXG TpeboBa-
Hill — ecan KpejATops, 00pawadch Kb TPeTheMy, €5 Obaplo ompo-
PepPREnlA akra, meraerd A00AThea 0aarompiATHAro Jud ceb:a pbuenia
cyra. 4) Ilpescrapienie HCMOJIHATEABHATO THTYJA BOBCE HE ABAAELTCA
rapanTieii ToMy, 94T0 IO OKOHYAHIE mpomecca 00h YHAYTOHKEHIH AKTA
KPeuTOPs BOCHOIE3YETCA STHMTS THTYJIOMS )i BO3BPAIICHIA HMYIIECTBa
Bb unca0 o0nexToBs B3HckaHiA. lIpormer sroro mHajxo saMbTHTH, YTO
I8 KPeLATOPa HEJOCTATOYHO OZHOrO TOr0, 4YTO AKIH YHAYTOHEHD;
KO OHB YHHYTOREHE, Kakb ropopurh KRosaws, oumm@aercds myTs
IS BO3BpPAIEHIS MMYIIECTBA B YNCI0 00BERTOBD BRHCKAHIA; CAMOE Ke
BO3BpAlLIEHIe coBepmaercs He Ha OCHOBaHIM pbimeHia mo ucry 005
VHHYTOAKEHIN aKTa, a HA OCHOBaHIM pBIIeHid 0 HCRYy EpejiuTopa
KH JOJKHARY —EDEIUTOPS, Oyje OHD MOEEJIAeTh HCHOJIHEHId, nenpe-
wBHHO BOCHOAB3yeTCA STHMD THTYJIOME, TapanTieii TOMY ABIAETCH
UMEHHO TO, YTO OHB CONLIETCA Ha THTYyIXB, umba ceppesmoe mamb-
peHie OCymecrBuTh CBOE IPaBo 10 KOHUA. BT BHJY STHXB BO3pa-
:ReHlil moHATHO, 410 MEGEie Orro HMERBMT He OHJO DPUHATO; AAKE
oupoBeprarh ero He cumraan HymHEHMS '). Ho mnpormes cygedmo-
WCIOJIHATEN6HOH CHA Tpe(oBaHia, Eak® YCIOBIA IIPaBa KPeIHTOPA
ONpoBEprarh AaKrh, MokeTs OHTh cabiamo jpyroe BospameHie, Cb
trousn spbmig Jgermeaarmeuoii. Hbrs magoOmOCTH BHOCHTH €ro BD
3aK0HB, MO0 9TO yCJIOBie, TaKbh CKa3aTh, BHBOJHOE; BHIBOJUTCH OHO
n3s Apyroro OesycioBao HeoOXoxmmaro (EakD IOKasaHo Oyjers Huke)
Tpebosania: GesycmbmHOCTH B3HCKaHiA, IPOU3BEICHHATO0 EPEAUTOPOMD
n3% WMyHecrBa AoamHMEa. Pasn tTpebyerca ,Gesycmwbuimocts” B3mI-
CKAHIA, TO STHMT ViK€ CEA3aHO, 4TO Tpe(oBaHie KPEIHTOPa JO0.IEHO
001aaTh CyAe0HO-HCIOAHATEIBHOKN CHIO0K, XOTA OH OHT (ParTHYecKH
He IETAJICA IPHCTYOAT: KO BSHCKAHID BB BAJY HecoMEbHHOI Oes-
yembmraocTa ero.

Yro racaerca HCOOIHATENHHON CHIH TpPeGOBAHIA CO CTOPOHH
MaTepianbHo - MPaBoBoii, T0 ona wumbers CcBOm OCHOBAHIA: BO-1-X5,

') Caabua Bospamgeuia HopHa BT cders me mjiayrs, cm. Korn, m. ec., erp. 19
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Hemb3fd ToBOpHTH O mpapb EpeimTopa Ha YIOBIETBODEHIE, O HAPY-
menin HToro mpaBa W O IPHYAHCHIM KEpPeguropy Bpeja, MOKa He
HACTYIAIG CPORD WIH HE Ocymecrsmiocs yerosie (conditio) ero Tpe-
gopamia !); Bo-2-XB, TAKT KAKs HEBO3MOMKHO B3HCKAaHIe JO HTOLO
BpEMeHH, TO HEBOSMOKHO IIOJbB0BATHCA M BCHOMOTATENBHEIMB €10
CPeICTBOMB W BBH-3-Xb, €CIH EPEJUTOPH He MOKErH 10 HACTYILICHid
CPORA AW OCYIIECTBIEHIA YCI0BiA OOpATHTH B3RICKAaHie HA HMyIie-
ATBO JONKHUEA, TO OHJIO O HECHPABEJINBO IIPEJOCTABIATH 3TO MPABO
0 OTHOWIEHII0 KB TPETheMy °). OTH MOIOEEHid OeSCIOPHE; CHOPATS
CHIIG O TOMB, Kakoe 3HaYeHie MPHIABATH MATEPialbHOIPABOBOH HCIOI-
mOAHNTENBHON cmrb TpeGoamia — 3HAYEHIE YCIOBiA BOSHMEHOBEHI
mpasa EPeIHTOPa ONpOBEPraTh AKTH HIM YCIOBIA €ro 0CyIECTBICHIA.
Pasmoriacie BechMa CYMECTBEHHOE; €CIH OHO yCIOBie BOSHAKHOBEHI,
TO 70 HACTYILICHIZ cpOEA TpeGoBapis W OCyNECTBIEHIA yCIOBid, T. €.
npE YCIOBHEXS DPBIEHisX® M0 JAHHOMY TPEOOBAHIO, HEIb3A HPeb-
SBUTH WCKA OO YHHUTOMREHIM aKTa; €CIH e IO YyCIOBie Ocyie-
CTRIEHifA, TO MCKD MOKETH OHTh mpexbaBiens uw phmenie mocra-
HOBJIEHO, HO WCIOTHATEIbHAA CHJA €ro CycmeHjupyercd X0 Hacry-
IeHIS CPOKA WIM OCymecTBIeHiA yciosia. 3a mocabamee MEbHIE
prckrasupaerca Pérsrepaiopds ), HO corracHIECi €h HEMB HEBO3-
MOKHO, W00, IOBTOPAEMTE, KEDEIHTODY HeuAbssd IPejOoCTABHTD doake
IPaph 110 OTHOMIEHI0 KH TPETheMy JHIy—IPOTHBHAEY [0 HCKY 005
YHEUTOREHIH akTa,—IEMB M0 OTHOIEHI0 KB JONKHHEY; €CIH OHS,
RANPUM., fo0mica phmeHia cyza O HPHCYEIEHIH eMy NpaBa Ha
nepiojnyeckie IIATERH MIA TpPaBA HA CYMMy JeHErS BB cryuakh
BHjlayd Bemyu @ T. m. u phmenie BCTYmWIO BB CHIY, TO 0 Ha-
eryIIeHis CPOKOBH ILIATeikell WIM O BELIAYHM BeIW OHB HE BB npasb
TPeOOBATH HCIOJHEHIfA; TOYHO TAKD Ke He Bh npab 0B DpebABHTh HCKA
00'h YHHUTOEHIH aKTa—eme HemsBECTHO, OHTH MOEETH, NONRHAED
MPOMBBEJETD IIATERS MIA BRJACTD BEmb WA BSHICKAHIe IO HACTYI-
JeHim CPOEA WIH OCYIECTEIEGHIH yCIOBiA M He Okamercd Oesycmbmi-
HEME. Kcam @®e eMorpbrs HA MarepialbHO-IPABOBYI0 HMCHOJIHHTENH-
Hyl0 CHIy Tpe0OBaHIA, KaKD HA YCIOBie OCYMECTBICHIA MPaBa ONPO-
BepraTh akTh, TO IPHAETCA JOUYCTHTH HNOCTAHOBIEHIE YCIOBHATO IO
meky PpHUEHis @ BHUieTt, U0 OfHO YcIopHOE phureHie BH3BAJO
Ipyroe, roike ycaopmoe. OCIOKHEHIe COBEPIICHHO WIJIHIIHEE M BEISE-
pafoniee 0OPEMEHATEABHEA MOCABACTRIA JUIA TPEThAro JIHIQ (cm. erp.
32—35).

1) Otto, H. ¢., c1p. 237.
2) Kranichfeld, n. e, erp. 17—18.
) Violderndorf, 1, c., crp. 34.




1 mporEEh ATOT0 YCIOBIA MH MOEEMDB CLBIaTh TO e BO3pa-
JeHie, 4T0 W TPOTHBT ,CYAeOHO-HCIOJHATENBHOH CHIK TpedoBaHiA
Epejuropa’“ —omo pasymberca camo co00ii W €h JErHCAATABHON CTO-
poust mbmar me mwbers ). Eeam rtpedyerca ,Gesycmbmmocts B3H-
CRaHigA“, TO JJsA YJOBIETBOPEHIA STOMY YCIOBi0 HEOOXOXEMO, WIOOH
Tpefopanie EpeiaTopa OO0 MCHONHEMO BO BCHXT CMEIECIAXE ATOTO
CI0BA.

2. Hammumocrs T09HO ompepbleHHAr0 XeHEKHATO Tpe-
Gopamia. O HeoOxopmmocrs T0YHON omperbienHocTH TPEGOBAHIA—
HEYero PacmpoCTPaHATECH. JTO OCHOBHOE Tpe(oBaHie BIHCEAHIS H3D
HATHYHALO HMYMIECTBA JONKHUEA; OHO iK€ PACHpOCTpaHAeTcd HA
p3nickamie Oyaymee, BB Gopub BO3BpaTa BEIH BH YHCIO OOBEKTOBD
nocabpuaro, Bosspara, Hacrymaiomaro mocat pbmenia jabra mo neky
00p yanuromenin awra %). Boxbe sarpyamemiii mpejcrapigers BO-
Ipocs 0 AeHEeEHOMSD TpedoBamin. Keim HeXoguTs H3L TOrO, 4TO
NPARTHYECKIH PESyIbTaTs WCKa 00T YHUUTOREHIN akTa ecrb BO3BPA-
lieHle MMYyMECTBa BT YACIO O0OBEKIOBH BILICKAHIA M 4TO, crbposa-
TEILHO, MMYMECTBO He NepPexojdTs HA Kb AOJEHAKY, HH KB BEpA-
TENI0, & CTAHOBATCA MpPEeIMETOMT HCIOXHeHid pbmenia, 1o Tpedo-
paHie KpegnTopa HE MOKEIT Sakmodyaricd HA BT npash ma mmjgu-
BH,I[Y&JIBHO OIIpG}];'I‘)JIBHHYIO BeIlb, HH Ha T0 HAM JADPYroe KROJAYECTEO
(sambauMeIxs) Bemieii Toro mum apyroro poga. Jonyerars mpepssie-
JeHie EPeJuTOpOME HCEa 00 YHHYTOMKEHIN aKra, KOrja ero rtpedo-
pafie TaRb WHJUBWIYAJINSHPOBAHO, 3HAYMIO OH COBEPIIEHHO WH3BPa-
TATH SAHEMAIOMIN HACH WHCTUTYTH W IPH3HATH, YTO IPH HOCPE]-
crpl 9TOr0 MCEa EpPeIHTOPH REIAETH NOJAYyYATh Bemlb, HA ROTOPYIO
ous uMbert EKaroe-ro mpago. KpeanTops mOAb3yeTcd STAMD HCKOMB
T046E0 A mhieil B3RCKaHiA, a He JId [OIYYeHIs HMYIIECTBA BB
ceoe oOxajamie. Bsmcramie ograsazocs OesycnbimHEME; Beabicrsie
9T0T0, MyTeMb HCEa 00> yHMUTOKEHiH, OHD J0OMBAETCA JWIIb, YTOOK
10, 410 pambe OHIO HEBO3MOKHO, CTAJIO0 BOSMOKHEIMSG, T.-€, HHYErO
MHOTO, Kak® B3mckamid. O1 nHameil Touku 3phHiA OHB TOIBKO OCY-
MECTBIAeTs HpaBo cyie0HAro 3anora, T.-e. HpaBo csoe Ha IhH-
HOCIH, HA CTOMMOCTH WMYIIECTBA, & HE HA CAMOC HMYI(ECTBO HJIN
orrbasHEIA uyacrTH ero—mHe Ha ero cyodcrammiio. Bw  Buyy sroro,
ACROMT 00 YHHUTOKEHIH AKTa MOKETH BOCIOJb30BATHCA TOJABKO Epe-
IATOPS, NMBOMmIA feHeRBOe TPeOOBAHIEC; PE3YILTATOMD B3HCKAHIA
TOABEO ¥ MOKETH OWTh Bpyuemie mspberHOil cCyMME jeHers, me BB
curcat CYyMME, KOTOpas JOJEHA HepeiitH BB COCTAR: €ro mMymle-

) Volderndort, u. c., ctp. 34,
%) Ibid,, crp. 35. Hartmann, u. ¢, crp. 62.
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cTBa, & CyMME, 6Jarojapd BpydYeHil Koeif moramaerci ero mparo
Ha JEeHeRHNI [IaTe&s ). D10 MEbHie, 0LHAEO, HEIB3H CIUTATH TOC-
nogereylomuys. [Iporneonoromnoe manGorbe 00cT0ATEILHO PASBATO
Iexexens %). ITo ero mEbEi0, HAIAYHOCTH Y KPEANTOPA JEHEKHALO
TpedoBamigA-—o0mee NpPaBmIo, MO HCKIOYEHI0 e TpedoBaHie ero
MOMETH 3aRI0YATECA BH IpaBb Ha MHEAABALYAIsHO omperbremmyio
pemp, Ha nsBberHOEe EoamdyectB0 saMBHUMEXT pemeid. lekers me
BHANTS JOCTATOYHHXD OCHOBAHIH HE IPEJOCTABIATL ¥ BB HTHXD CIY-
4aAXb EPEJHTOPY HCka 00D YHHUTOMEHIH AaKra. ApPryMeHTH, HMB
NPABEJCHHEE, CBOAATCA KB JBYMH: 1) mpaBo EpeRnTopa HA YJ0-
BIETBOPEHIE OIWHAKOBO HapymeHo, Oyiers au OHBH mMETH mpaBo HA
JEHeRHYI0 CYMMY, HJIM HA Bempb, onpepbleHHYI0 WHIABHIYAJIbBHIMHA
VI POJOBHIMH IpPHSHARAME, W 2) JIA TPEJBABICHIA BTOTO WCEA J0-
CTaToyHo, 4To0s MMEBIHCH TARIA CPEJCTBA YIOBIETBOPEHIA, KOTOPHIA
Hepentid OTh JIONKHARA KF TPerseMy Juny (HMIm Ocramich y mo-
cabpaaro, He mepexoja Kb JomkEHEy). O0a oTé aprymeHta He €o-
crogreapusl. IIpornes mepsaro Hajo sambraTs, YTO WoOJOKEHIE BTO
BOBCE HE TAKOrO0 CBOficTBA, 4TOOH €ro MOMHO OBLIO TPHBOJAUTE B
Bt aprymMenTa; He IPHBOAUTCA HUEAKAXD JOKA3ATENHCTRD TOMY, YTO
HApYIIEeHIe BCAKATO NpaBa Ha YJOBIETBODEHIE JaeTh OCHOBaHIE HCRY
00 YHAYTOXREHIW aKTa—MH, Ha000pOTEH, IyMAEMB, 410 HE BCAKAIO,
a TOIBEO TAROTO, KOTOpOe uMBeTs CBOMME NpEMeToMs JeHERHYIO
CyMMy, WMEHHO IOTOMY, 4T0 IIBIb HCKa BOBCE HE NPEJOCTABICHIE
EpefaTopy Toil mam gpyroif semm, oupexbrgeMoit 1hmm man ppyramm
NPUSHAKAMHA, & BO3BPAI[EHie BeUId BB YHCIO O0BERTOBT BIHCKAHIA
W BpyyeHie emy JeHemHOI cymmu. DBropoii apryments COZepEATE
Bh ce0b HesaroBYEHHOE M0J0KEHIe—HAIAYHOCTE HE BCAKALO POAA
CPEJCTES YAOBIETBOPEHid, Mepelmefnxs OTh AONEHHEA Kb TPETheMy
THLY, A2eTH OCHOBaHIE UCKY 00h YHAUTOREHIN aKTa, & IS CPEJCIBB,
MOPYmuXs OHTh O0BEKTaMu B3HICKamia, W ecam pbub wjers o Be-
Max’®s, TO——Bemeil, MOrymuXs OHTH NMPOJAHHEMHA, JA0H BHpPyYeHHAA
cymma OFRJIa BDPYYEHA BBHICKATENI0; BPYYEHIE BelW, HEIOCpPeiCTEEHHO,
Oyjers He B3HCEaHIEMB, a 0COOHMST CHOCOGOMD HeHoaHeHia phmenif:
nepejayero Belly HATYPOIO—AAd JOCTHREHIS 4ero CIyHEATH He HCED
00 YHHYTO®EHIM akTa., a Apyrie mckm—7rel vindicatio, MCEB 005
HenoJaHenin 00A3aTeabeTBA W T. 1. lerear He BHAUTH OCHOBAHII,
nMovyeMy He TPEJOCTABHTE KpPeAuTopy, AMBIOmEMY 10 AOTOBOPY IpPaBo

1) Korn, m. ¢, crp. 2. Volderndorf, m. ec.,, crp. 35. Menzel, 8. ¢,
crp. 33.

2y Cosack, wu. c., crp. 40; B» mbroropoms mporuBopbuin co crp. 266.
Jaeckel, B. ¢, erp. 178—180. Hartmann, =. ¢., erp. 62. Otto, m ¢., erp. 239.
Hartzfeld, o. c., S. 493,
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Ha 10 HeHTHEepOBs PEA CPEJHATO KAYECTBA, HPABO YHHYTORHUTE JI0-
TOBOPT WpOAAmA, 1O KOTOpoMy 5TA 10 mEHTHEPORH HEepemIn Kb
TperbeMy Jmimy, u TpedoBarh nepejaunm emy pkE. Ha 510 MOmHO
BO3PA3HTH: BO-1-XBb, HCED 00D YHAYTOKEHIH AKTa BBH DTOMB Caydab
He DPHroJeHs, mO0 MyTeMT ero He OCYMEeCTBIACTCS IpaBo coOCTBEH-
HOCTH EpEJuTOpa HA JAHHOE HMYIIECrBO, HE HEepPEeXOJuTh Bemlb Bb
cocTaBh HMMymecrsa Epepuropa; Tpedya me 10 1eHTHEPOBD, Epe-
IUTOPH Tpefyers CBOe WIH TO, YTO JOJEHO CTATH €r0 MMYLIIECTBOMD,
OHG HMEHHO JOOMBAETCA IIepexofa HMYHIeCTBA BE COCTABB CBOErO
WMYIIECTBA W, BO-2-X%, JLIA YAOBICTBOPEHiA WHTEDPECA EPEJHTOPA CIy-
AT JPYriAn CpPeJCIBA; €cHH, IO CMHICIY JAHHATO 3aK0HOJATEILCTBA,
IPaB0 COOCTBEHHOCTH BA MOPOJAHHOE MMYLICCTBO IEPeXOJHTH Kb IO-
KEYIIOIARY BB MOMEHTH BaRJOYEHIA JOrOBOPA, TO KPEJHTOPD Ipeih-
ABIgers Kb TperbeMy rel vindicatio ¢p mbiablo Bo3BpaTa Bemi;
€CIM TPABO COOCTBEHHOCTH MEPEXOJUTT K5 MOKYIIIUKY JIAmb mocah
mepejayd, T0 KPeIuTops MOKEVh HPeLbABUTH Kb JOJKHAKY HIA HCED
005 mCHoJHEHIN 00433TEIBCTBA, €CIW 3TO JONYCTHMO, WIH e HCKD
005 ymiarh WATepeca ® yKe KB TperheMy Juny OOpPATUTECA CB
TpedopanieMs 10 IeRTHEPOBD D&M He MO®eTs. Kciau ke pash J0JE-
AAEL  YAOBOABCTBYETCA HE POELI0 HATYPOW, a IBHOO ed, TO, KO-
HeYHO, eMy He BO3OpaHAETCH NPEeIbABATH Kb NPOJABLY JEHERHOE
TpedoBanie, pasHOe crommocrd 10 HeHTH. p&H, W ecid y mocabj-
HATO MMYIIECTBA He OKaKercd, T0 OHD MO&KETH TPE00BATH YHHYTO-
JReHIS aKTa, YKa3aph Ha TO, 4TO TpeThe JUIO HMELETs pCeEnh, KO-
TOPYIO ¥ HAJ0 00pATHTs BB O0BEETH BSHCEaHIA, T.-¢. OpPOJATh M
JCHBI'H BPYYATH EpegmrTopy. B® BuAy BTHXT coodpameHiii MEI CYH-
TaeMB 970 MEBHie 0esyCIOBHO HENpPABHIBHEIMB.

3. Haamumocrs rtpebGoBamia, posaurmaro panbe akra,
CoBepIEeHHAaro Bh ymep6s EpPefaTOpy. OTO YCIOBie, BIEPBHE
yEASAHHOE PAMCEHMDB opucToMS Mapueiioms '), BECTABILETCH Ipe-
MMYUIECTBEHHO ()PAHIY3CKOI JOKTPHHOK), HAXOAANIEIOCH Kakb O
NOAS BIIAEIEME EOfekca; mocabjpmiii Tpedyers, 4To0H AaKTH, COBep-
MEHHHI JOIKHUEONDG, HAPYIIAXh ,0paBa“ EpPeLuTopa °), a IOEa
9THXD HpaBs eme HBTH, T.-e. moKa HETH y JOAKHAKA EPELHTOPORT,
aRTEH, 10 CBOMMB HOCIBACTBIAMS Bpejaimiie OyIyIMMD EPeAATOPAMD,
camn mocakiEAME  yHRuTOReRH Omrh He MoryTs o). Ho dpamiys-

') HoxpoGroera cM. y Griitzman’a 85 H. ¢, crp. 12—21, 40—44. Hasen-
balg, Zur Lehre von der actio Pauliana, crp. 34—38.

?) Art. 1167. C. c.

8) ¥V macn 31oTh B3rAALL moiiepmusaers Wapnungii, @, e, crp. 19, He
gonycrad u3b 0o0INAr0 UPaBUia HHEARMXD HCKIHYEHIH,



HOXG BIifAHIEMS RHSHEHHHXS TPeGOBAHIH OTCTymIeHIie 015 HIOT0
o0maro mpapmia BH TEXD CIyYanxb, KOTJA AkTs OHIG COBEpPHICHD
AMEHHO ¢ HawbpeHieM® JIHMETH OYAyIIUXT KPEIATOPOBS VAOBIE-
TBOPEHIA; HAIp., TOProBens TaiiHO OTH KPEIHTOPOBL HPOJALH CBOE
TOProBOe 3aBejeHie, BCTYNHBS BB CALIKY €h MOCTOPDOHHUMH JIHIAMH,
JOBEpAOIEME €My JuINb BF NPEJNOJOHKEHIH, 4T0 OHB BIaybrensb
TOProBaro 3apejeHid; 31bch HECMOTPA Ha TO, YTO A4KTH OBLIB CO-
BepHOIeHT JOMKHHEOMT panbe BOSHHRHOBEHIA TpPeGOBAHIA €r0 Epeju-
TOpPa, OUpOBEpmeHie JoMmHO Osirs goumymero ). Hbmengas poxrpuma,
BHCTABIACTS OODATHEI NPHANHIS—0HA HPAMO OTPHIAETH HEOOX0-
AAMOCTH COBEpIIeHis akTa mo3jHbe CpPaBHATENHHO €H BOSHUKHOBE-
HieMs OTHONIEHIA Me®Ay EPeIHTOPOMB W AONKHHUKOME 2), T.-€. ecand
aMbBioTcs BB HAJIAYHOCTH BCH YCAOBIA OIpOBEpKEHIA akTa, TO B3a-
WMHOE OTHOMEHie MOMEHTOBT BOSHWEHOBEHIS IBYXT aKTOBD He aMbBers
spavenid. OO0muxs® coobpameHiii BB MOJIB3y HTOr0 0e3pasanyia IpH-
BOAMTCA He Majxo: 1) copepmemnie omposepraemaro akra pambe Tpe-
0opamid KpejiATOpa He IpPEDATCTBYeTH TOMY, YTOOH BB JAHHOMB
crysah npHsHATH, UTO EPEJHTOPY AKTOMB OPHYMHEHT ymepOs W dTo
noamENEDS uMbas nambpenie NpUUNBENTH TAKOBOH; HAJIMYHOCTH ymiepOa
yaocrosbpaerca 1EMB, YTO BO BpeMs B3HCEAHIA Yy JIOMEHHKA He
0Ka3aJ0Ch CPEJCTBL yIOBIETBOpeHis; HambpeHie ke MOMETH CRa~
3aThCA BB TOMD, 4TO JAONEHHED emie pambe cocrasmas ce6Gb mrans,
EAKHME 00pasoMb BbL OyAylleMb JIAIINTE EPEJATOPOBT YAOBIETBO-
peHid W paHbIIE BOSHAKHOBEHiA TPeGOBAHIA COBEPIIMIE AKTSH °);
2) EKOTJa EpPEJHTOPT MPOUSBOAUTH BIHCEAHIE, TO HAKOMYy H BB T0-
JOBY He TPHXOZHTE CHPAIIHBATH, BIAAEID 10 JORHAED JAHHOIO
BENIbI0 BO BpeMS BO3HMEHOBEHId TpeGopamia wmin Ab1H,—08S nMbers
IpaBo 00PATHTL B OOHEKTH B3HICKAHIA BCAKOE MMYMIECTBO H0JBHUKA;
W eCIH Ta WIH Jpyrad Bemp OTYyHKIEHA, TO OHL MMbers mparo
TpeGoBaTL BO3BpATA €1 M Yie BB ITOMs, MOMEHTH HBIH OCHOBAHIA
BHE3AIHO BOOYMRIATS BOLPOCH, EOrJA KTO CTAIXH KPETHTOPOME *).
3) Wo wmubmio lewrexs, »roro cropowAmEa AEIMKTHOH TEOpid, co-
BpEMeHHOE IIPaBo, BHIA TPaBOHApymIeHie BB oOMammoMb nbiicrpin
JONEHUEA caMOMB 10 ce0b W mpejmoiarasd JWOIb, YT0 CIBEcIBIEMs
aroro pbiictBia Oumao mpuvywEeHie ymep6a KOMy-IH0O0 H3L KpPejATO-
poBE, He Tpedyers, 4TOOH OOMAHT OHIT HANPABIEHT NPOTHBL TOTO

') Laurent, u. ¢, Ne 462. Naquet, 5. ¢, 120. Capmas, u. ¢, 76.

*) He roropsa y#e o067 aBCTPiicKNXT YYEHAHXD, KOTODLIE KEONMEHTHPYIOTEH
§ 32 saxoua 16 mapra 1834 r. Menzel, n. ¢, erp. 40—41. Kaserer, B ¢,
erp, 100—104. Steinbach, n. e¢., cip. 126—128,

*) Korn, u. c., erp. 205.

‘) Kaserer, B. ¢., crp. 104.
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WIH IPYrOro Msh HAXE, He MPHAACTCHA SHAUEHIA # HADYMIEHLIO J0-
ebpia EpeguToposs, mpoABIAIONIEMYCA BB TOMB, 4T0 JOJEHHED JH-
NIAeTs WXD VJOBJICTBODEHIA W3H HMymiecrsa, HA KOTOPOe OHH pas-
CYATHBAIA BO BpeMA BOSHHKHOBEHiA HXB TpeGoBaHiA; aKIb, COBEP-
MeHHENH JOMEHNKOMD eme 10 BOSHHKHOBeHiA TpeboBaHia, mmbers
BB ce(h caMoMb ,3apOJEIIG CBOETG OCHAPHBAHIA —IEKHTH OHD
Bs O0BeETHBHOI Oesmpascrsemmocrn pbiicrsia ). IIpormen  5roro
cooOpamenia lekers MomHO crbrarh He Maxo0 BO3pakeHid, HO M
NPHBOAUME €ro He Jad 9roil 1him, a Jaumpb 9ToOH IIOKA3aTh, YTO
W CTOPDOHHUEM JEINKTHOH Teopin BEHICKA3HBAIOTCA MPOTHBS BO3BE-
Jenia yEasaHAEArO ‘TpeGoBaHis B HempembHHOE yCIOBie YHAYTOREHIA
akra; mo copaseymasomy sambuaniio Menmeas TpeGosamie »T10 IM0-
cabIoBATEIBHO BHTEKACTT Wb MOJOMeHifi jermkraOf Teopin #). 4) He
INNIEHO 3HAYEHiA W uwmero JernciarpHoe sambuamie HomcOpyxa:
ecIu TPH3HATH 38 EPEAUTOPOMT IPABO OUPOBEPraTh JHANIb AKTH, CO-
BepIIeHHsle TocAE BOSHHEHOBEHIA ero Tpe0OBaHiA, TO AKTH TH 0Y-
AYTH TACATHCA B3aTHEME YUCIOMB W 3aKOHD, HANDABICHHHH IIPOTHBD
0OMAHOBH, JAMIL OTKPOeTHs mMF Ooxbe mupokoe mouxe *). Haromens,
5) ¢ Toukdm BpbHIA Hamed Teopim, MH MOEEMB O00B HTOMB BO-
npoch crasars 10 ke, 910 crasanrs Menners ¢b Toukm sphHia coeii,
a4 MMEHHO, 9T0 MOMEHTSD C()Bepﬂleﬁiﬂ arTa, 10 HIH nocrh BOSHUEHO-
peHiA TpedoBaHiA Ekpepmropa—~OespasinueHs. Mu mprHsHAEMD CyOD-
eKTOMB OpPaBa ONPOBEP:KEeHid AKTOBD JOJEHUEA HE EPEIATOPa BO-
ofme, a KpPeJuTOpa-B3HCKATedd; pPash OHB B3HCKAaTels u umblorca
Bh HAJIMYHOCTH YCIOBIA 1A NPHJAHIA TPaBy cyleOHAro0 saixora 00-
PaTHOH CHIH, Y#&e HeyMbBCTens BOIPOCH 0 MOMEHTS, ¢b KaKOro OHT
CTals EPEIUTOPOME.

Ho npormes repmanckoii Teopim Momers OHTH crbiamo ojxno,
MOBUJAMOMY, paspymaniiee BO3pameHle—O0HA ONACHA CB TOYEH 3ph-
Hid WHTEPECOBTL TpPamjaHcEare 000pora: koixeblrercs MPOYHOCTH IPaR-
JABCKHXD CABIORD; HAKTO, BCTYNHBH JaBHO YyiKe BB crbary, me
MOeTs ORTh CHOROEHB, YT0, XOTA O [0 HWCTEYEeHid JABHOCTHATO
€poka, He ABHTCA HEJABHI EPeIHTOPs W HE Paspymars crbikm;
fe TApaHTHPYeTH: BTG 9TOMB caydab caman o6pasmoBag O0CTOPOKHOCTH
0 OPejyCMOTPATEJNBHOCTh; A HATH JBTH TOMY HA3aLB TPOAALH HIN
mHojapurbk I0Mb, cibras 510 BB nBbrymyl nopy marepiainrHaro
Moero O0aarococrofHis, sarbub, BB BTOMB TOAy SaHAND HSBLCTHYO
CyMMY M OKa3a1CA HEHCIPABHHMB— ABIAETCA MOM EDEIATOPH W pas-

1) Jaeckel, B. ¢., cTp. 14—35.

?) Menzel, u. c., crp. 41.

%) Cohnsbruch. Ueber die Befugniss der Konkurs-Gliubiger zur Anfech-
tung. S. 38.



pymaers Eymuylo mIm jgapesie. 9ro OWao Om  pbicruTessHO
yA&ACHO, ecan 0N CTOPOHRHEH 3Toif Teopim He HMBIH B BHAY JABYXD
rapaETAPYOMEXE CPeIcTBh: 1) HeoOGXOZUMOCT:, TPH BOSME3JHEIXTD
cabIgaxs JIOKAsaTeJpCTBA HAMBpEHiA NOKHAKA NPAYAHATH yHEepOs
Epeguropy m usBberHocrs aroro HambpeHia co cTOPOHH KOHTPAreHTad
W 2) npH OesMesgHEXD Crbikaxs, — KOTOPHS MOTYTH OHTH OHPO-
BepraeMil 0Oe30THOCHTEIBHO KT TOMY, uMBI® JIH JIOXKAAKS Hamb-
penie npmymEETh yulepds (mocabpHee Beerja MpPeiUOJATAETCH) —
yCTaHOBICHIE OYeHb KOPOTEAr0 CpOLA JIA OCYHIECTBIEHIA IIPaBa
omposeprath akrs. Uro Eacaerca mepBaro, TO CIYYaHm OIPOBEPiKeE-
Hid akToBh, Gaaroaps HeoOXoxuMOCTH AOKasmBarh animus fraudandi
romEHEEEa B conscientia fraudis Tperbaro, Bcerza OyAyTs WMCEIOYH-
TCABHEIMA M BHOJE'E pamioHAIPHEIME — JAd TI'PamgaHCEAro o06opora
HHEAEOH OIACHOCTA OHH He IPeJCTaBIAnTG; eCcIn HAKAKOH mph-
YHHHOH CBASH MEMELYy aKTOMD, NOJIRAIAMD OHPOBEPHEHio, H Tpe-
OoanieM® EpeimrTopa HETH, TO M aKTH COXPAHAETH CBOIO CHAY; IPH-
ynHHAg JRe cBA3p mMberr Mmbero Torja, KOTJa HACTYNHBIIAA HEBOB-
MORHOCTH VJOBICTBOPEHIA KpeguTopa BXojuia BH Hambpenie IoE-
HHKA, COBEPMUBIIATO JAHHBN arkTs. leinm BONEHAED, coBepiias
ak1p, He uMbas m He MOrs HMLTH BB BHAY JHIDEHIA CBOMXT Oyay-
UHX's KPEJUTOPOBDL YAOBJIETBOPEHISA, TO AKITh HE MOKETH OHTH OLPO-
Beprayrs. Bo kawioMs oribasaons caryyab JOMEHO OHTH YCTAHOBICHO
ar0 mHaMbpemie JoamHWEA, X0TA BB Haykb moaHaro ejpmEOrIacia or-
HOCHTEJIbHO JeTAIBHATO COJepwania 5Toro HaMbpenia He CYIECTBYETE;
raks, Kopus ') m Kpamuxdersys °) Tpedyiors, 4ro0m OHIO JOKA-
3aHO, YTO JAOJEHAED COBEPHIMIS AKTH, YMAJAIONIH ero mMyIIecTBo,
UMEeHHO ¢b Thap0 HaLbraTh JOArOBH M OCTABATH EPEJATOPORD (ess
yioraersoperia. Kpamuxexsis jpame Tpedyers, 4TOOH JOIMHARD
nocraguirs cedb 1baplo JIMMATH YAOBIETBOPEHIA HJN KPeAATOPOBDH
rooOme, Aam onperbIeHHHXD KPeInTOpPOBS; Bb NOCALIHEMSB caydab
Apyrie Epexautope, EpoMb sTHXD onpejbieHEHXD, y&e HE MOTYTH
onpoeeprars arra. Ilporups rtakoro cmmicia ,Hambpenia® copasej-
auBo BhCcKaskBaerca l'aprmans; mo ero mabmilo, Bnoanb 10crarTodHo,
eciIH YCTAHOBIEHO, YTO JOJKHAED COBHABAITL, YTO, COBEPIIAd AKTE,
OH JWIAETs OYAYUIUXD EDEIHTOPOBS YAOBAETBOPeHin *); TpeGosarh
0oaxbe cyOLeKTHBHOI NPHYMHHOH CBASH MemJy AKTOMB JONKHAKA W
yniep0oMDs, NIPHYHHEHHEIMD KPEJuTOpy, T.-e. uTo0H akIh OIb CO-
BEpPUIEH's MMEHHO i HPHYHHEHIA 5Toro yuiepba Boobue wid ompe-

1) Korn, B. ¢, crp. 205—206.
?) Kranichfeld, n. ¢, erp. 23, n. 9.
%) Hartmann, 8, ¢, erp. 76—77, 84—85.



rbIeHHOMY EpejnTopy, He UpejCraBisercd Hago0GHOCTH — 910 BHS0-
BET'h COBEPIICHAO Hampacuusl crbeaemis wpeanropa BB ero upasb
omposeprars akrsl jpoxmnuka. Hu Ropus, anm Rpanuxdersns nuka-
KAX'D JOKA3aTebCTBD YCTAHABINBAEMHXs UMM OrDAHNYEHId HE NPHBO-
aars. Ho waws On 1o HE OhI0, TpeOoBaHie HAJIAYHOCTH animus
fraudandi jocraroymo rapaETAPYETH OTH HACTYILIEHIA HEYJ0GCTED
pascmarpuBaeMaro yeaopia. Uro racaerca 0e3sMe3IHHIXT aKTOBB, TO
TAMB HTOT0 PapaHTApyoaro cpeicrsa BETH; 3aK0HOJATETBCTBA, J0-
IyCKAIONisd 0IpoBeps&eHia aruxs axtoBs bonae fidei, yeranasinsaiors
H CPOKB, BH TeUeHie KOEro OHM MOTYT'h OHTH ONPOBEPIHYTH '); He
OyJb 9TOr0 CpOKa, MO®HO OHI0 O €H COBEPHIEHHOIO JETKOCTHIO
onpopeprars BeH JapcrBeHHBIE  AKTH, KOrAA - 1m00  COBEpIICHHBIE
JONEHUEOME, WPHBHABD WXFH YORTOUHEIMH IS KPEAHTOpa, Xord O
ol ¥ Ownum copepmens sine animo fraudandi; ecim me yera-
HOBJEH's KpaTkiil cpoks, ¥ 1EMB Kaks OH npezmosaraered, 4To jga-
penie cosepureno cum animo fraudandi ), o onacmocrn AuA MWPOU-
HOCTH TPaRJAHCEAr0 000p0Ta HUEAKON OMHAATH HEIb3dl.

II. Yc¢aoBiga A CTOPOHT JOJKHHAKA.

1. Oreyrersie y A0MEHUEA HMYILECTBA ZJ4d YL0BICTBO-
peHid EpeiuTopa. 9II0 YCIOBiE Crodb IOHATHO, 4YT0 JAOKAsBBATH
ero Heo0XO0AUMOCTH eiBa-In UpejcraBiiercd Hajlo0Hocrs. Kean y
poxmanga nywberca umymecrso JId YJAOBIETBODEHis EPEAHTOpa, T.-e.
umbioress 00BERTH BSHCKaHiA, TO HesauwbMb 00pamarsci KD BEIaMb,
nepeniejmuMb Bh COCaBh HMYIUECTBA TPETHAT0 JHOA H H3BIERATH
HXP OTTYAQ IyTeMb HCha o0b yEHuTOmeHIM akra. Ho Hackoabko
IOHATAA HEOOXOJUMOCTH JTOI0 YCJIOBiA, HACTOJIBKO BaTPYNHEHIH BE-
3HBAETH BOIPOCH O TOMB, KOIJA HMEHHO MOEKHO HPH3HATH 3T0 OT-
CyTCTBie MMYIIECTBA ¥ KaKb €ro YCTAHOBHTh Bh KOHEPETHHIXBH CIy-
vyaaxs? Otebre Ha 910 jJaercs OJHHG: KOIJA B3HICKAHIe HE MPHBEJO
Kb YJIOBICTBOPEHI0 EpEIHTOpPa. A KOTJa B3HCKaHie He HPHBOJATEH
Kb YAOBIeTBOpenilo kpexamropa? Rorga y poammmea bre mmyime-
crea u 1. A. Ciosoms, moayuyaerca circulus vitiosus. Msobmars ero
MOKHO, HOCTYNUBL Takb, kaks Orro *) sro ybraers: OHB BHAATE
b (Qarrb Oesycmbmmocrn Bsnckamia, nmbomens Bmoanb peaasHOE
ONTie, MpeJUOJOEEHIe O COCTOSHIN HMYUECTBA JOIEHUEA, KAKDL O

1) I'epmanckifi (§ 3) n ascrpiiickiii sag. (§ 30 II, I) ycrasaBimBaioTs ro-
AOBOfl CPOE. '

) Volderndorf, n. c., crp. 68.

%) Otto, u. c., crp. 236.
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(agrh OrBIEYCHHO NPEICIABIAIONEMCA; & HMEHHO: €CIHu BIEICEAHIE
He IPUBEJI0 Kb MeJATeJbHOMY pesyJbprary, T0 MOKHO IPEJNOIOHATE,
4ro y joxmHuEa HETH mMymecra, HeOOXOAAMAro A yAOBIETBOPE-
uig kpepuropa. Keam crapurs Taws BOUpoch, T0 OTBBIL Ha HEro
JIOIKHO JATH WPONECCYAIbHOE SaKOHOJATENbCTBO. DBsHCEaHie TOIjR
He NPHBOAUTS KB KEJIATCIBHOMY pesyJprary, KOrja y AOKHAER HE
0Ka3a10ch TOAHEXG Cb TOYKH 3pLHIA BAKOHOJATEILCTBA O0BERTOBD
pspickamid. Takas mOCTamOBKA BOIPOCA MMEEHO Tpefyercd Teopieil
nenoaanTeasHoN cuail phmenis. Ecin y jommmmra umbercs jBu-
MUMOE MMYUIECTBO, BEAOYAA Tyia W TpeGoBaHiA HAa APYIAXD JHIB,
WM HeJABHAKAMOE, TO MOKA 5T0 mMymecrso pbiicrurensno mwbercd,
ecid IBHHOCTE ero He ucYepnaHa, HeJb3d JOJKHAEA CYATATH HE
0018 [2I0UME UMYIECTBOME [ YAOBIETBODEHIS Kpeinroposs. Kean
HMYIECTE0 WIN HEIPaBOMEPHO OTYYEIEHO, HIH He BOCTPeOOBAHO,
nHAYEe — HAXOJATCA Y TPETbHXD JIAIB, TO OHO camo mo cedh, Ko-
HEYHO, He SBIAETCA OOHEKTOMDB B3HICKAHIA; HCHOJHHTEALHEIN OPranb
He wh npasb, MO yKasaHilo KPEJHTOpA, MOJBEPTLHYTH €ro CyJe0HOMY
3aJd0ry — AIi 91000 HYEHO phiuremie mo WCKY 00 YHHYTOKEHIN
axTa, MyTeMb KOer0 MMYIECTBO OKazalochk y Tpersaro amma. Curb-
10BATEABHO, TOAGEO TOLJA MOKHO IPHSHATH OTCYTCIBIC Y AONKHUKA
UMYHIECTBA, KOIJA Y HEro HE OKA3aJ0Ch TOJHHXD 00HEKTOBD B3EHICKA-
nig. Eeaxu uposogurs mocrbiosareasno sty Touky spbmis, me Bra-
BAJICh BB TOHKIA XapaEKTEPUCTAEH COCTOAHIA HMYIIECTBA,—BH YEMb
cabiyers yOpeRHYTh IePMAHCENXDH YYEHHXB, — T0 IO UCTHHE uy/0-
BUIIHEIMI, 10 EPAHOCTH PACIIEPAOMAME IpaBa EpeinTopa, mpeji-
crapATea Bo33pbHIA TAKEXD YUEHHXB, Kakb KOpHES D) u Iekems 2).
ITepsriii, mexoxs wsn TOrO, IO Cyljecrsy, BLpHAro B3raAfga, 4r0
KPEeJUTOPs HCKOMB 00 YHWYTOREHIH arTa J00MBAETCA IEHEe/RHATO
IIATeRA, NOJATAETH, YTO IIPAB0 EpPeINTOpa YiEe THME HApymIeHo,
uT0 BH WMYMECTBS ZOMKHAEA He BAleHo JIeHers Ha YAOBIETBOPE-
Hi¢ B3HCKAHiA; HApPYyMIEHie HMEHHO ABIACTCI TAKOBEIMB MOTOMY, Y10
JOMEHNES He AMBeTs mpaBa YCTpaHATh OZHG YacTH CBOET0 HMYyIle-
CTBA, OCTABIATH JPYriA IO CBOEMY BHOODY U Kakbh OH YKA3HBATH
HQ HUXH, KAKD HA OOHEKTH B3LICKAHIA; IPH B3HCKAHIA DPABO BH-
Oopa Bemeil Momerp upuHagIemars paseb Epesutopy. Bm By
9TOTO B3HICKAHie JORHO moyuTarbed OesyCnBIEEME U EPEIHTOPD
MOAYIAETH IPaBo TPEOOBATh YHWYTOKEHIS anTa, €CIm y JAOLKHAKA
He O0Ka3aJoCh HAJMUHEIXG jJemHers. Hesasucumo 01h TOro, ecid mpu-
3HATH YC.IOBIEMB ONPOBEPIKEHIA aTa OTCYTCTBie EAKOr0-Im00 MMyIe-

" Korn, H, ¢, crp. 20—26.
) Jaeckel, B. ¢, crp. 36—44.



CrBa, TO 310 J0 Kpaiimocrd 3arpyimurs Epeauropa Bb Abab goka-
BHBAHIA ¥ €y b—Bb NPUSHAHIA I0KA3aHHOCIH MMEHHO BTOI0 0TCYy1-
crid 00BERTOBS B3HCEAHIA; HBTH OCHOBAHIA ¥ IEPEHOCHTH TAHECTH
I0KAsHBaHiA Ha Oorebrumka (Tperbe JWIO) TOrO, 4T0 V JOJEKHAKA
eme nyberca wmyymecrso jid Bsmckamid. llpormes sroro leces 3
HPHBOJUTH /B2 BECHMA OCHOBATEJILHHXH BO3pamkeHidA: 1) mpuHABS
10ury spbmia Ropma, ycaosie o GesycnwburmocTn BSHCKaHid JWmaercs
BCAKAT0 IPARTHYCCKAT0 BSHAUCHIA: MOMKHO JIH PAa3CUYUTEHIBATH, YTOOH
IpPA B3BICEABIM Y JOJEHWEQ HAMUIMCH HAIMYHEA JCHBI'H; €cau O
onb y mero Omam, T0 OHG WaM He A0Bexs O pbra jo BBHCKAHIA,
mim cymbas OH HXB CEPBITH, @ 2) ecaim 1hab YHAYTOREHII arIa
He HEeNOCPeACTBEHHOE YAOBJICTBOPCHIC EpEIUTOpa, a cosjaHie BOs-
MOEHOCTH OOPATHTH B3EHICKAHie HA BElW, HAXOJAMIIACA Yy OPOTHBHHUEA,
10, NPUHABE HOJO:EeHie Hopma, mpapo 510 He MOmeTH OHIL Ipe-
JOCTABICHO EKpejuTopy, MWOEAa BEH cocranh HMymecrsa A0JKHHEA
uwbioress rojpuiie 00BEETH B3HCKaHid; HEIB A0CTATOYHATO MOBOJA Kb
yanuromenilo axra. HesapuenMo o016 91Xt sambuamiii, Heapsd He
ykasars, Bo-1-x%, Ha TO, uYTO moIomeHie Hopma cosjaers ABHYIO
HECHPABeLIABOCTE; OTH YHHYTOREHIA AKTA BCETId  CTPAIAIONIME
ABIAETCA TpPEThe JAUI0, OCcOOCHHO ecinm HT0 npuHABmii xaps bona
fide: emy mpmjierca Boszsparurh IOJIyYEHHOE, HECMOTPA HA T0, YTO
y JOLEHHEA eme mmbioTes, ecim He JIEHBIH, TO APYrid Bemiy, roj-
nHe 00BEETH B3HCEamia. Bo-2-x5, nsBpamacres opuanueckiii eMucas
BCEr0 HHCIHTYTA: EKpentops mywbers cynedmoe phimenie, odaazaomee
UCHOJIHUTEIRHOI0 CHI010; cuab 9Toit jaercsd 0Co0eHHOe, HCRIYATENb-
Hoe mHampapiemie (Raws Me BHIbIN, o6paTHOE) JUNIF UPH HEBO3-
MOEHOCTH JaTh eii HOpMaJwHoe, o0mee HAIpaBlieHIe, HHAYC—TIIOKA
eme ecrb BOBMOMHOCTS OCymlecTBieHis ybiicTeaTessHaro mpasa cy-
aebmaro sazora, 10 1bx® mops obpamarecs Eb (QuErmBEOMY HBIE
ocHOBaHid. BB-3-XF, HeIp3d HE YKasaTh H HA CTPAHHYI apryMeH-
ramiio Ropra: JOMRHARD OKAHBAETCA HTPABOHAPYIIATEIEMT IOTOMY,
9T0 OHB BOCHOIb30BAICA THMB IpaBoMT BHOOpa Bemeli, Kakoe mpu-
majaemnTs kpegaropy. Cnpammsaerca: paseb me Ta me caMmad, BB
CYIHOCTH, pasiyrad Jaleko He coorBbreTBeEHO ¢BOoeMy abilcTBATENb-
HOMY BHAUEHilo, y3ypHamis IOJKHHKOME Opasa Epejiaropa (rome
COMHATEJHHAr0 BB CTOIb adcomorroii gopmb) sawbuaercs m BH TOMB
cayyah, KOTJa OTCyTCTBie HMYIIECTBA NOHHMAETCHA, KaKb OTCyTCTBie
HAJIMYHEXG JeHers? [JoIRHAES OTYYAMIG CBOE HMymecrBo W TEMS,
BH CYIIHOCTH, YKasaIb KPEIRTOPY, U9T0 IKEJIAeTH, 9TO0H TOTH HOIXY-

) Jesz, Zum Reichsgesetz von 21 Juli 1879 betr. die Anfechtung von

Rechtshandlungen eines Schuldners ausserh. des Konkurses Bn Arch. f. d. civil.
Praxis. B. 68, H. I, S. 44—46.
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9U0b YJOBIETBOPeHIle He W85 00BEETOBE, eule uMblomuxes y Hero,
au3% yiKe OTIyKIeHHNXDE? Br-4-X5, uT0 Racaercd sarpylHUTeIbHOCTH
JORAsHBAHIA W WSIMIIHALO 0OpeMeHeHig 0TBbTYARA JOKA3ATEILCTBOMD
HPOTHBHALO, T0 910 3aMbuanic HCXOXHITD H3H NPEIHOJOECHIA 0 JypHOI
Opramusamin Cyie0HHXT YupemeHid; BOIPOCH 0 TOMB, umMEioTed Jn
Y IOEHHER O0OBEKTH B3HCKaHIA, MOLICEATE CBOOOJHOH Cyleiickoil
owbuek; rab cyas PopMaIMCTHIEHD, TAMT, KOHEYHO, OHB HE J0BOJb-
CTBYETCS CAMEIME OUEBHJHEIMA JAQHHEME; mpuMbps, mpuBejenmulii
RoproMs ws® DpakTHEH, HAYETO HE JORASHBAEIH: EPEIHTOPT [OBO-
PATH, YTO B3HICKAHIE CB JBAXAMATO HMYHIECTBA HHA Kb 4eMy He
IPUBEIO, JBHRAMOCTE JABHO IPOJAHA 32 Joary, moceiivacs umbiores
npeAsABICHEbE UCKH U T. 1. Heymean 91AMS Heab3s J0BOALCTBOBATHCH?
Eeau TpoTHBHEED TOJAraers, 4TO y JAOMRHUER eme ecrs MMyle-
CTE0, TO OHB MOEETT 3aIBHTH 00H DTOMB W J0Ka3arTh HTOTH (PaKIb.
Heymean Bce sro tams sarpysaurexasno? Komeumo, mpu moaomenin,
KoTOopoe cosgaercAd Teopieii Ropma, BOmpoch 0 JIOEA3HBAHIA IO
HelbsA YHOPOIAercd, HO 9TO YIOPOIeHie BOBCE HEMEAATEIBHO U 3a-
whAsieTe OHO TAKUME NOJOKEHIEMT Bemed, KOTOpoe BHOJIEE HOD-
MaJBHO BB 00JACTH TPAMIAHCKATO IIPOIEECA.

lexerr He croap kpaiimaro MEBHIA, HO H OHB MOJATACTH, YTO
HEJO0CTATOYHOCTD MMYyLIECTBa IONMHAKA I0NKHA OHTH NPHSHAHA LPH
OTCYTCTBIM TAKHXT Belneid, KOTOPHA MOTYTH OHTH OHCIPo 00pameHsl
Bh JCHBIH; €CIH, HANpPHM., mocrb OesycmBIIHATO B3HICKAHIA CH JIBU-
IRUMAr0 WMYIECTBA Y JONEHAKA OCTATOCH HEJBHKUMOE, TO BEE-TARM
umberca HeJ0CTATOYHOCTh HMYIECTBA M EPEJIATOPS MOKETH Omnpo-
BEPrarTh akTh, COBEDUHICHHHH I0MRHUEOMB. OHB HJIETH, OIHAKO, enie
paake: Tperse JHIO M 1m0 ero MEbHIIO HE BB mpaBh BO3pakaTh, WIO
Bb cocTaBb uMymecrea JI0QmHUEA HMBIOTCA eme 00BEKTHl B3HCKAHIA.
OcHoOBEBaE€TE OHB 5T0 HA TOMB, YTO EPEIATOPE JONKEHD HMETH
NPOYHOE OCHOBAHIE IS CBOEr0 TpaBa ONPOBEPraTh akTh; MPOU-
HOCTH 9T& TOJPHBAETCA, €CIW TPEThE JIUI0 CTAHETH €My YKas3HBaTh
HA HMYIOECTBO, Y AONEHWEA HAXOAmeecd — EPeJuToph He MOEETSH
BHATH, Rakii BEU[M BXOZATH BB COCTABh HMYIIECTBA JOMKHHEA. [1
upornes 3roro MubHIg wWajgo pbmmTersno BhCkasathed. Ilpemwae
BCEr0, W mpoTHBG lekexa MOKHO CEAsaTh TO e, YTO MH CRAasaln
nporaes LopEa—mwETH MOBOJA W OCHOBAHIA NPEJIOCTABIATH KPejH-
TOPYy MPaBO ONPOBEPrarbh ARIH, €CIH BB cocTaRb HMymecTsa AOME-
HuEa eme nMBOTCA 00BEKTH B3HCKaHiA. Jarbub, HBTh HARARHXD
OCHOBAHIil 3ampemars TPeTheMY YEasHBATh HAa O0BCKTH B3HCEAHIA,
mubomiecs y jgoamamka ). MoEHO Jm BO HMA KaK0i-TO MPOYHOCTH

1) Cosack, . c., erp. 73,
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npaBb EpPeinTopa, JOCTHIAeMOil 9THMB salpemieHieMb, paspymarh
arTs (opuarsEo abiicrBuTersHEH, Eorga OTBETYHED YRA3HBAETS,
kaEb o0ofiTmcs 0e3b 9T0r0, KAKH JOCTHTHYTH TOH e mbidm opru-
HaPHHMD CPeJCTBOMB, T.-€. JOIOJIHATEIHHHMS BBHCRaHIEMB H3B
AMYIIECTBa, OKA3aBIIArOCA y JOLKHAKA. SaOpemeHie 3T0 IPUBOZUTS
KB TOM§, YT0 H83H JBYXD IuIs, AbiicreosaBmuxs mala fide, crpa-
1al0Th 002, EKOrja [JOCTATOYHO IMOCTPAJATh OZHOMY (ZOIEHHRY), a
upr mala fides ogmoro jpoxEEMEa Ooibe CTIpajalmuMB ORaEeTCHA
TpeThe aume, rbiicreoBaBmee bona fide.

He npusmasas, TakuMs 00pasoMsb, TPABAIBHOCTH YCTAHABIABAE-
maro Hopmoms n lekerems MmOHATIA OTCYyTCTIBIA HMYIECTBAa Y AOME-
HUE2, MEl [OJAraeMb, 4TO IpeiMeToMb Oe3ycobmBAro BsHCEaHIL
I0NEEO OHTH BCe HMYIIECTBO AONEHMEA 1); ecam y mero eme mmbiores
00BeETH B3HCKaHIA, X0Td OH H IO ykasaHilo oTBbrYHEa, TO Epein-
TOPD HE MOKETH BOCIOIB30BATHCA NPABOMSD YHHITOMEEHIA AKTa; MOEA
V JoTKHHEA nMBioTcd eme OOGBERTH B3HCKAHIA, B3HCEaHie Heab3dA
canTaTh OKOHUEBIEMed Oesyenbmmo 2).

Ho, momumas orcyrcrBie mMymecTBa, EAkh OTCYTCTBIE 00BEETOBE
B3EICKAQHIA, BH CAMOMP IIHDOKOMB CMHCIB, ME JOIyCKaeMBb, OLHAKO,
0 YHCTO NPAKTHYECKEMH COO0pameHIAME JBa OTCTYIIeHIA, T. e.
JOUyCEaeMb Npejuolomenie o OesycmbmmBocTH B3EHCEaHiA, XO0TA 0,
BO-1-Xb, BSHCEaHiA, BOOOIEe HIAH 0O JAHHOMY TpeOOBaHiO, Hpo-
n3BefieH0 He OBLIO M, BO-2-X%, BB €OCTaBE HMymecTBa JOMEHHUEA
YHCANIACH TA WAM Jpyrad Bemp, HO BOOPOCH O NPHHALICHEHOCTH
eMy 9TOH Bem@ OKasalcad COOPHEME. UTo EKacaeTcd Iepsaro OTCTY-
ILIeHid, T0 OHO M CH TOYRH 3pbEiaZ Hameil Teopim He mpejcra-
BIZeTH €00010 YEIOBEHId OTH NPAHNIIA — HPHEOUIG OCTaeICd Bb
N0JHOH HENPAROCHOBEHHOCTH; JIA YCTAHOBIEHIA mpaBa cyae0HArO
3a10ra W IpHjaEiA eMy oOparEaro pbiicreig, Tpedyerca pbmenie,
o01ajamomee ¥MCHGIHATEIBHOIO CHI010; WHAYe: TpeOyerca BO3SMOKHOCTH
B3HICKaHIA, & He HempeMbHHO camoe B3HCKaHle; mocabiHee MOEETH
OuTH 3aBbgomo Gesycmbmmo; TOrza, KOHeUHO, He3aubMT ero m Ha-
ungars. HpeiuTops MOmers mpEBecTH paib (AKTOBB, NS KOHXD
CyIBs MOmeTH yObjuThCA, uTO OHBL He BAXEIT HHEaROH HaJL00HOCTH
BH CaMOME BSHCKAHIN, Takb Kakb, OYEBHJHO, OHO HA Kb YeMy OH
He IpHBeIO; 3apadmbe yCTaHOBATH BTH (JARTH HEBOSMOKHO; OHH MO-
ryTs OHTH A0 EpaiiHOCTH pasHOOGPAsHH, Takb: HeJlaBHAd Oesycuobmi-
HOCTH BSEHICEAHIA II0 TPe(OBaHI JPYIOr0 EPEIATOPA, HHYTORHAA
CTOUMOCTh MMYIIECTBa NOJAHWEA WIH 00BADYHEHHAI HETOJHOCTH €ro,

1y Hartmann, 8. ¢., erp. 70. Cosack, H. ¢., cTp. 73—74.
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?) Menzel, 1. ¢, crp. 53. Hartmann, 8. ¢, cTp. 72.



RKaEb 00BEKTa B3HCEAHIA, 3al01EKEHHOCTs €ro, OBICTBO JOTEHHEA
A T. 0. Bb 5THXD CIyuadX®, BB MOATBEP:EIEHIE OTCYTCTBIA HMY-
mecTsa, TpefoBaTh yEasaHiA Ha OesycmbBmHOCTs B3HCEAHIA IO JaH-
HOMY JOATy 3BHaumi0 OB CO37aBATs JId EpPEIATOPA COBEPIIEHHO (e3-
UbIBHEA 3aTPYAHEHIA BB OCYHECTBIEHIW €ro NpaBa HAa YHAYIO-
HEeHle akTa; TYyTD KPEJUTOPY MOMIKHA OHTH NPEJOCTABICHA CBOOOJA
B NpeJbABIEHIN J0EA3aTEIsCTBA, a CYAY — cB0OOAa BB OmbHES
ux% ). Onmaceocrn BB 5TOMB HARAKOH BHybTH HeJp3s, — EOHEYHO
JUIb TPH TOMB YCI0Bim, 4To0H W OTBETUEES (Tperse aumo) myrbis
MAPOKOe IPABO BO3paKeHid, T. €. YKasaHiA HA 10, 910 QarKTH, IpHA-
BeJIeHHBIE EpPEJHTOPOMT BB MOATBEPRIEHIC 0(€3m0Je3HOCTH U 3aBb-
zomoli GesycmBirHOCTH BSHCEaHid, He yOBEIAOTH BB TOMB, 4TO0 ¥
TOIKHARA He MMBIOTCA OOBEKTH B3HCKaHIA. OTOT0O HE MOI'L HE J0-
nycruts # leexs ®), crbemamouiit npaso orsbrumka BB THXB eay-
9asiX’s, KOTa KPEJUTOPE HIPAMO JOKA3HBAaETH O(e3ycmwBUIHOCTH BSHi-
craria. OB® BAZUTH MEKIY CIyJasMu OesycmBIIHOCTH B3HCKAHIA M
cIyyaaMA (esmoJesHOCTH ero Eakh O NPHHOUNIAJBHYIO PO3HB,—
uTO JUIIEHO BCAKAr0 OCHOBaHiA °). Bea pasmmna mempy staMum ciy-
JaAMH T4, 9TO BB OIHHXT (arTs GesycmBmHOCTA B3HICEAHIS ABIAETCH
OPAMEMG OCHOBAHIEMH NpeAmoIOEeHld 00F OTCYTCTBIM HMYNIECTBA,
a BB JPYrHXb—KOCBEHHEIMB, T. €. H3BBLCTHHE (ARTH JA0TH OCHO-
BaHie HmpemoIomenin o OesycnbIIHOCTH B3HCEAHIA, a 9Ta mocIbIHIA
CIyBATH OCHOBaHIEMT IPEINONOKeHId 00F OTCYTCTBIM HMYNIECTBA;
OPAHOUNIAIGHON IPOTHBONOJIORHOCTH HEOTEYAA BHBECTH, H eCIH
oTeB5TYHRS BB MPaBb BOSPARATE IPOTHBG HPAMOTO OCHOBAHIA Ipej-
MOJOAEHIA, TO OHB BB IpaBb BO3pamaTh M TPOTHBH KOCBEHHATO.
Bropoe orcrymierie Tome MOTHBHpyeTCA IPARTHYECKAMHA COOOpa-
meniamu. Bw cocrapb mmymecrsa formanka MMBOTCA COOPHEA Beu
HIH BCe BT0 HMYIECTBO CIOPHO; HAMID., BO BPeMA B3HCEAHiA TpPeThe
JAN0 HOperhaBifders HCEB O OpaBb Ha HMymecTBo, HoOjBepruIeecd
B3HICKAHII0; MOKHO JH CYHTATh, BH BTOMB caydah, Bshickamie Oes-
yeubmBEMB 1, crbroBarelpHO, MOEKETH JH EPEIATOPE CYATATH BTO
CHOpPHOE HMYINECTBO, WMEHHO BB BHJY €r0 CIHOPHOCTH, HECYIIeCTBYIO-
I(AMB, Eakb 00berrs B3mckamia? Y Kopma %), Iexeas °) m Péxs-
nepugopda °) orebrs roross, m, orebuad Ha BONPOCH OTPANATEIHHO,
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1) Kaserer, 8. c., cTp. 104, Volderndorf, u. c., erp. 39. Korn, cp. 26—
27. Otto, ©. c., cTp. 236.

%) Jaeckel, m. c., cTp. 42—43.

3) Hartmann, 8. c., erp. 71.

Y) Korn, m. ¢., crp. 26.

) Jaeckel, m. c., crp. 38.

) Volderndorf, & c., crp. 38.



OHH COBepHIeHHO mocrbroBatTensnsl. Keanm mepBmil mprsHAETs JocTa-
TOYHHMS JANIb OTCYTCTBie JAeHerb, OEasaBlieecd INIPH BIHCEAHIH, a
nocrbamie—oreyrcreie OHCTPO peainsyeMaro HMYUIeCTBa, TO, KO-
HEYHO, HAJIAYHOCTH CHOPHAr0 HMYIIECTBA OHH COBEPHICHHO HIHODH-
pyiors n npmsHawrs Gesycmbmmocts easickamia. Ho ¢p mamei, Go-
abe muporoii ToukW 8pbHIA, TPAXOJUTCA MOTHBHDOBATH 9TO OTCTY-
IIeHie mpakTHYeCKuME coodpameniann. Ilpemge Bcero, Eaks cmpa-
sejumso sambuaers Hosars '), mago pasimuarth: mpiocTAHOBHIOCH JH
B JAHHOMB ciyyah B3mCEaHie BcabjacrBie mpeibABIEHIA TPETHAMS
JunoMs ncka winm BBTs. Bb mocabpmems caywak Epegmrops J0.-
#AeHd JT0TH HCKH WTHOPHPOBATH H HE CYATATH B3HCEaHiA Oesycmbm-
HEMB; MCEA 00h YHHYTOKEHIH aKTa OHG NPEIBABHTH He MOmETH H
€CIH HpeJbABHTH, TO OTBBTYAES MOKETH> BO3PA3HUTH, YTO eIle
nubiorea maauno oO0wverTn Bawckamia. ! gbicreureasro, mpuia-
JaBaTh 3HAYEHie STHMTH HCEaMb Helbsd, u00, B0-1-XB, BETH HE-
EaKOi TapaHTid MXD OCHOBATEJIFHOCTH W KPEIUTOPY, OHTH MO&EETSH,
HAUpacHO Opujercd M|AATh, MORa JAbao mpoiizers Bch mECTAHNin, M
BO-2-XB, 9TO MOKETDH BH3BATh 3I0yHOTPe0JeHIA CO CTOPOHH Epe-
JUTOpa: UpefmoYuTas NouyeMy-Iu00 YHHYTOXKEHI0 arra obpameHie
BSHCEAHIA Ha JaHAYH Bemp, nmboomyiccd y A0IKRHUER, OHD BHBU-
HeTHh INOJCTaBHOE JHUIO, KOTOPOE€ M IPEIBABATH HH HA 9eMB He
ocHOBaHHHI HCEB. llmoe 110, ecam mpexspABIeHIE HCKA BEIZBAIO
npiocragoBienie Bemckamida. Tyrs Bce BaBHCHTH OTH EpEJATOpA:
€CId OHB @HeJaeTh, OHB MOMEETH JIOMAATHCA OKOHYAHIA HPOLEecca
WIM BCTYOHTh BH HEro BH EKauecTBb TpeThAro JIHOA; €cCIH HE Re-
JaeTs, OHB Lakd OH BHUYEDEABACTS CHOOPHYH BeIp H3h YHCIA
00HeKTOBG BSHCEaHid; Bo3pamemie orpbrumea, uro eme uMbercs
CIHOpHAA Bempb, BB COOOpameHie He NONRHO OHTh NPUHATO: OBLIO
OB HecHpaBelJIABO 3aCTABIATH EPEIATOPa BHEIATH OKOHYAHIA NIPO-
mecca, ONATL-TAKHW IIOTOMY, YTO WCEG, OHTh MOXKETH, HEOCHOBaTe-
IeH’h W OHD JIAMb HANPACHO NOTPATHTS BpeMA H MOKETH MO-
HeCTH YOHTEH.

2. COBEPmMEHIE JOIBHAKOMD AKTA BB YIO[EPED EPEJH-
TOPY. AETH, COBEDIICHHHEIT JOJEHUEOMB, AA0OH C€TATh NPEIMETOMS
OIPOBEPEEHid, JOAMEHD YJAOBICTBOPATH YCIOBIAMT JBOAKArC pPOJA:
00BERTHBHEIMT H CYOBeRTHBHEMP; ¢b 00BEETHBHOI CTOPOHH aKTH J0J-
WEeHD BIeYb 33 Co00H yMaleHie HMymecTsa JIOIRHHEEA, & Ch CyOBHe-
KTHBHOI OHB JOJX®KEHD OHTH BHpameHIeMD? HaMbpeHld JOIRHHEA JH-
IATH EPEJATOPA YAOBIETEOpenif 2). OCTanoBUMCA HA STHXS YCIOBIAXE.

1) Cosack, u. c., crp. 44.
%y Korn, B. c., crp. 206.
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a. O0serTnBHAA CTOpPOHA akTa. Ilogs HOpHIUYECEHMH ak-
TAMH NOHAMAIOTCA BCEBO3MOKHHA, OLHOCTOPOHHIA HIM JABYCTOPOHHIA,
BHDAMEHHEA BH TOH mnam apyroii ¢oput BosemswABIEHid, Ha-
IpaBIeHHHA HA BOSHNKHOBEHIE, IBH:EeHie, u3MbHeHle, oxpaHenie
H IpeEpamenie WMYMECTBeHHEXE YACTHHXS mpass '). Ho me Beaxiii
IODHAMYECKIl AKTH MOKETH OHTh NMPEJIMETOMT OmPOBEP:KEHIA €O CTO-
POHE EKpEeAHTOpPA: TAROBREIMH MOTYTh OHTH JWIMb AKTH, BO-1-XB,
NPeAMETOMS KOTOPHXD ABIAETCA WMYIIECTBO TO CBOHCTBAME CBOAMB
cmoco0HOE, WO YEA3AHIAMT TOr0 WJIM IPYrOr0 B3aKOHOAATETBCTEA,
OHTH O0HEKTOMD BSHCEAHIA 2); ecaim OHO HECmOCOGRO OHTH Tako-
BHMB, TO OTHAJAETH IId EKPEIHTOpa BCAROE PAZYMHOE OCHOBaHie
Tpe6OBaTh VHAYTOMEHIA aKTa °); aKTs OyIeTs YHHUTOREHD, A&
BSHICKATh ORA®eTcds He €5 Yero; HAOp., JOIEHUED IeIApoBalB
0043aTeIFCTBERHOE TIPABO HA YCIAYTY; BB VHHYTOREHIN IleCCiu Epe-
maropy EBTH mATepeca. Bo-BTOpEIXE, W 3T0 TIABHOE, TOJIBED TaKie
ARTH MOTYTH IOAJIERATS ONPOBEPEEHI0, WUPH IOCPeAcTBE EOUX'B
IPOUCXOJUTEH yMaJeHle HMYMeCrsa JOMKHHRA, BH CMHCIS 00Eek-
TOBD B3HICKAHIA, M COOTBBTCTBeHHOE yBelHUYEHie HMyImecTBa Tpe-
ThAr0 Juna. l'opopa BB 3roms cayyat o0p mmymecrsb, ROTOpOE
Ha CTOpOHL JOIMHWEA yMaidgercd, a HA CTOPOHB Tperparo Jana
yBeImunBaeTcd, MH JoXKHH cibiats orosopry. I'ocmoxcreyiomee BB
rpamkjaHCROMD npasb MAbHIE TakoBO, 4T0 OYATO OH BB COCTABBH
AMYIOECTBA JHNA BXOZATH TOJIBKO NpaBa UpioGpbrenHmA, mpaea,
unbiomia ompepbrenuni rturyas. IIpm sroMs 3a0HBa0OTSH, YTO H3E
COCTaBa HMYNIECTBA JHIA HeIr3d HWCKIOYAT, B TH mpasa, obraja-
TeleMb KOHXD JaHHOE INIO ABIAETCA BB CHIy 3aKOHHATO IpPeAno-
J0EeH1d NPAHAJJIERHOCTH €My DTUXE NIpaes, A0K0OIE mpormsHoe He
OyieTs JOKazamo; IMOHATIA ,Moe“ m ,mpioOpbrennoe MHEOW® HAIERO
HEe BCerja CcOBIajalors;, MOUME Oyjers W TO, HA 910 4 uMbio mpaeo
Bh CHIy 3aKOHHATO TpeimoIo#eHis, He umbda, opHako, ompenbien-
HATO OCHOBaHIA mnpioOpbreHia; 3a MHOKH NpH3HAETCA JAHHOE NOPABO
10 TbX® mops, moka upoTrHeHOe He Oyzers jJokasamo. Keam, cab-
IOBATENbHO, MHOJOKHUTEIbHOE IIPABO BHCTABIAETH INPEIHOJIOKEHIE O
TOMB, 9T0 NPH TARAXE-TO YCJIOBIAX® JHNO TOYATaeTcH obaajgare-
JeMb JaHHATO T1IpaBa, TO 3T0 OpejHoJaraeMoe, 0 JA0RA3aTEILCTEA
NPOTHBHATO, OPABO HE MO®ETH HEe BXOJHTL BB COCTABS HMYIIECTBA
TaHHaro amna. MomHO 1@ He cumTaTh BXOJAIIUMEB BB COCTABH HMY-

") Jump Rpanuxdeibns, H. €, crp. 11, moIaraers, 970 aKTH MOEETH
KacaThCA ¥ HEe BMYN(ECTBEHHHXH DPaBb, HO HH apryMeHTOBH, HN NpUMBpORT He
IPUBOJNTE.

*) Korn, B. ¢, crp. 44.

*) Menzel, 1. c., crp. 60.



IIeCTBA, HANp., NPaBO COOCTBEHHOCTH, IIpejmoJaraeMoe Bsaunb Bia-
nbapna  IBHEAMATO MMYMECTBA, MIM IIPaBo TpeGOBaHIA, IPeiHOIA-
raeMoe BB Jmmb Jepmarens OymMarm Ha mpeysaBaTens? bBrTb Mo-
HeTh, 9TH NpaBa NpioOpbTeHH HE3AKOHEEME CHOCOO0MB, TEMEB He
menbe, ImMOEa DTO HE JORAZaHO, OHM IIOYUTAKTCA NPWHALICKATAMA
JAHHOMY JUIY; MECIb 0 cmocodb nxs npioGpbreHia cTomTH coBep-
merE0 B5 cropond ). Ho Bs umpueejemHEX® mpuubpaxs umborcs
JBb uepTH, EOTOPHA MOTYyrh IOEA3aThCAd YePTaMu CTOJb OOIIAro
XapakrTepa, 4YT0 JI1d4 NIpPH3HAHIA BB JAHHOMB cayyal mpejmoxarae-
Maro IpaBa HAIMYHOCTH UXH ABIAETCA 0OE3YCIOBHO HEOOXOIUMOI—
a10: 1) (axrmyeckoe o6rajzamie Bempl W 2) ABHO H AKTHBHEIMG
00pasoMb BHpameHHOE Kelamie DOYUTATHCA obJajzarereMb JAHHATO
mpaBa. OJTH BB uUepTH, ODpHCYmid BHIIEYEAa3aHHHMB CIy4aiMs,
Jaler0, OfHAKO, He Hem30BEHE BB JIDYTHXH CIyYafAXDH NPEIIOIa-

1) Ilo morony NMpPOBOJMMATO MHOX pasiugdif MERIY NPABOMB, HAXOXAUUMCA
in bonis auna, BXOIAMUME BB COCTABS €ro myyliecrea Gess npioGpbrareipaaro
OCHOBAHIA, ¥ npaBoMb npioOpbrennrims, npod. Ipuvmyn, oTomLecTBIAA HEepBoe CBH
IPaBOMB CITOPHEIMG HAH MOTYIIUMD CTATh CHODHKEIMB, YOPEKaeTh MEHA BH HPOTHUBO-
N0JOmERIN HeCON3WEPUMEIXD BeINYNAD. Y npers GRS O 3aCIyRens, ecin 65 BEpHO
65110 YOOMAHYTOE OTOEJecTeIeHie n A OB NMph3HaBal®s ero TAKOBRMEL. Hu BB TOMD
HH BB IpYroMs 4 He BunoBens. O npapd, npexnoraraeMoMt NpRHALIERAMUMD AaH-
HOMY XHUY, HeXIb3A CEa3dTh, YT0 OHO CIOPHOE, TAK® KaKh HHEAKOTO cnopa BETS, a
CLa3aTh, YTO OHO MOEETH OHTH OCIOpeHo, BCe PaBHO, YTO HHYEro He CKA3aTh, HGO
BCAKOE HpPaBO OCHOPHMO. ] mpoTHBOmOIATal WpaBo ¢b npioGphrateisHBIMT OCHO-
BamieMt npaBy (ess TAKOBOIO OCHOBAHiA, a 310 Beawuuns comsmbpumera. Ho
npod. I'pumyt npers narsme. OHL NMPH3HAETH NPEANOJIATAEMEIA NpaBa, JHIIEHHRA
npio6pbrareisraro ocHoBamif, Tome npapamit npiobpbremmmmu. Ioxrsepizienie
3TOMY OHBH HAXOXHTH Bb npamb, ocmoBamnoms Ha akrh upio6pbremia c¢n KopeHa-
muMcA Bb HeMB AederTows. 9ToTh HpuMEpE COBEpUIEHHO HE HOAXOANTH K OpH-
BeIeHBHMDS MHOK. W & npusmaw Jannoe npapo mpio6phrennmys, nbo mmberca
npioGphbrareasunil akTh, 1 €cTh AU BH HeMTD Kakoii-nabyab lederrs mam BbHIE —
ATO Tak®e HeHsBbCTHO, KAK® OTHOCHTEIBBO BCARAro nmpapa. S roBOp© TOIBRO ©
npaBaxb, Y KOTOpPHX® BETH npioGpbrarersmaro ocsoBamis mim akTa M KOTOPHA
iea’h TAKOBONO MpelNoJaraoTca NpuEajIeEAmIME JHny. HackoIsk0 MEICIB O TOMD,
470 UpaBo IpeguoiaraeMoe, JHueBRHOe upioGpbraressnaro ocHOBaHiA ©me €cCThb
npaBo mpio6pbrenmoe, Blpma, mab acmo m orueramBO mpejcraBigerca Ha Npu-
wbph masmOocTHAro BiraxbBia HEeABHEUMBINE HMYIIECTBOMB; I0 HCTeYeHiA CpOLKa
XaBHoCcTH Biaghmie 5TO saulHmaercd, KakDh npepmoraraemMaf cOGCTBEHHOCTH; MHpit
B3hIcEaRiE mMBuie npojpaercs, Eawp mpennoraraemad CcOOCTBEHHOCTH JOIRBHEA
(manpunbps, mawWs yerass He Tpebyerh menpembHHO npejpcrasienia arTa yrph-
nrenia). Heymeaw Ee mpepmoiaraemMoe IpaBo COOCTBEHHOCTH JIaBHOCTHAIO BIa-
pbasna no npio6phrenia UMD npaBa Mo HCTEYEHill JABHOCTHATO CPOKA €CTh HPaBo
yske npioGphrennoe?

Craps, TaguMs 06pasoMb, HA HEUPABHABHY TOYEY 3phuia, npod. I'pamms
cosepmenro mocabroBaTcibEO NPH3HAETD OTEA3H OTH NpaBa, BXOXAmAaro p% patri-
monium JI11a, OTEa30Mb OTh mpio6pbressaro npasa. Yero A 1OmMyeTHTH HE MOTY.



raeMex®s npass. Moryrs OTH cayuam, Koria (parrayecraro 00Ja-
Jamigd  BOBce HBTH M BOJE JJAHHAr0 JHNA OTHOCHATCA KB IPABY
COBEPHOIEHHO MNACCABHO: HE BHPAKAECTs HU Felanld 001a1aTe npa-
BOMB, HH aeraHid He 001ajars uMb. Huuro me mbmaers noromn-
TeIbHOMY IIPaBy, €CIH 2T0 HelaTelsHo, mbrecoobpasHo, HEOOXOIUMO
Ch TOUEW 3pbHIA WHTEPecOB: WHAWBUAA M OCMIEEMTIA, W BB STHXD
CIy4adX’s BHCTABATH NpPeIHOJOKEHIe, YTO IAHHOE MPABO MOYNTAETCH
OPHBAJICEAIANS JaHHOMY Juny, JA0koxrs npornBHOe He OyzeTs
TORA3aHO.

S3arbMp, mUpHsHABAA, YTO AMYMECTBO JOMRHUEA YMAIAETCA, a
TPETBAr0 JANA COOTBBICTBEHHO STOMY YBEIHYHBAETCA, 3aMBTAME,
910 BHpameHis ,ymazenie‘ m coorsbrcrBylONIE? eMmy ,yBeanueHie”
anbors 31bes, opmaro, yerosmoe smauemie. Cb 0fHON CTOpOHH,
OHH TIOHHMAIOTCA JIAmb €5 TOYkA 3pEHiA Epegmropa '), ¢b Apyroii
CTOPOHH, Takoe yseanyeHie m ymaleHie mmbers wmbero m Torja,
xorja He nMberea coorsbrcTByIOWIAro yBeINUeHiA HA CTOPOHE TPETHATO
Inna Ch YKOHOMHYECKOdl Toukw 3pbHid, W, ¢ TpeTheil cropomH, HETH
Baj00H0CTH, YTOOH JOJEHWED, YMAJIAOMi# cBoe wMmymectBo, aMbis
n5Ip10 yBEIHYHTL HMYOECTBO TPETHATO Juna. UTo Kacaercda mepBoii, 1o,
BooOme TOBOPA, MOKHO IpPH3HATH yMaleHie W coorsbrcrBylOomee emy
yBeIWYEHie MMYNmIECTBa JHINb BB TOMB CIydab, Korja mush uMyue-
crBa BHAbrena wuspbcrEas uacts GesmesgHO, Ge3b COOTBEICTBYIO-
maro sEBuBaJenta. Keinm 10amARKL Tpojalb WMYHIECTBO, MOIYYUEBSH
NOJHHH, BOOJHD DOKPHBAOIIA CTOMMOCTh NOCIBIHATO, SKBHBAIEHTS,
TO €ro0 MMYUIeCTBO HE YMEHBIIHIOCh, HOO Bb COCTABH €0 MEepemLIa
nspbcrHAg CyMMa JeHers> BMEBCTO HMymeCTBA—IPOA30UIENH JIUIIH
00MEET; TOIBEO IPH HECOOTBBTCTBIN MMOIYYEHHOH CYMMEl CTOHMOCTH
UMYIIECTBA MOKHO TIOBOPHTH 00 yMaJeHin ero, omuperbimes mo-
crbipee pasHOCTHI0 IBHE MMyHmlecTBA W HOKYOHOH cymme. Tars
cMoTpurs Ha 510 l'asendassrs 2); omG mOpamaercd, KaKb MOKHO
paspymarb cjibiry, mOCpeiCTBOME KOTOPOl He mpom3omuio IbiicTu-
TeIbHAT0 YMAJeHid HMyImecTBa JOJKHAEA; HO €ro MHBHIW, Tperse
JUIN0, YIIATEBL DOJHEA 9EBUBaJEHTH, Crbiazo Bce, 4Td MOTIO BB
yBameHle HNHTEPECOBD EPEIATOPOBD CBOEr0 ROHTpPAreHTa, W Kapars
ero paspymenieMt cabikm BB1H ocmoBamia. Ho I'asembansrs ymy-
CEaeTh H3b BHAY, 4T0, A0 CHXD IOpPH 10 Epaiimeir mbpb, HE 10K-
TPRHA, HH SaKOHOJATE]BCTBA EE INPH3HAIOTH BO3MOKHOCTH YHHUTO-
HeHid BOSME3JHATO AaKTA TOJBKO BB BUIY YMEHLIIEHId WMYMECTBa
JORHAKA — 104 YHMUTOKEHIA BO3ME3{HATO AaKTa HEOOXOIAMI H

1y Jaeckel, B. ¢, erp. 53.
?) Hasenbalg, 1. ¢, crp. 25.



apyria yeaopia ') w mpemze Bcero animus fraudandi zoxEEEEA.
Ecim wmbrs mawbpenia jpamnon cybikoo nmpmuympnts ymepos Kperd-
TOpPaMb, TO caM0 1o cedb oruymieHie, C€b IOIyYeHieMH SEBHBA-
IeHTa, He Jaers KpeJuTopy IpaBa oOOpoBeprars akTh. Hexsss,
ROHEYHO, OTPUIATH, YTO BOIPOCH O TOMB, COOTBETCTBYeTH au mOIy-
YeHHH JOJRHAKOMB SKBHBAJICHTH JNBHCTBHTEIBHOH CTOHMOCTH OT-
YYARJCHHAT0 HMYMECTBa, nMbers sHaAUeHie JI4 YCTaHOBIEHiA BHY-
TpeHHeil croposH cabiakd, T.-¢. HambpeHid JAOIEHHEA H €ro EOHTDA-
reHTa W Xapakrepa camoii cibigm (6HTP MOEeETH, OHA ORAKETCA
Ge3Mes HOI0?); HO caMb mo ceGE Bompoch 00F SEBMBAIEHTE Jaa Epe-
aaTopa He AMbers sHavYeHia °),—eMy HYEHAQ Bellb, BHOHBIAA
H3h MMYmECTBa JOMEHBEA W Iepemefnad BB HMYMECTBO €ro KOH-
tparenra. U mss mopbiimuxs yuemmxs Déasaeprropds ) ema-
JaeTs BB 00Jpmyl0 ommOEy, rOBOpA BechMa 00pasHO, YTO BB THXB
CIy4adxb, KOrjJa JONEHAES OTYYIHID HMYOIECTBO 3a WBHY, 3HAYA-
TeAFHO MPEBHINAIOMY0 CTOEMOCTH €ro, KPenTopaM® OCTACTCH TOIHEO
XpaaaTs ero m cmbarscd. ME ¢b 9THMEH HE COIJACHE: HMB He
TOJBEO OCTAETCs XBaJuTh W cMbAThcd; XBaad W cMBACh BAILG 1O-
EYIAKOME, OHE UMBIOTH J0CTATOUHEI HHTEPECH YHHYTOERATH AETH—
OHTh MOEETH, OHH, BO3BPATA BEWb BB UHCIO OOLEKTOBD B3HICKAHIA,
HAiIyTs TaROro we Jo0HTeId JAHHAr0 PpOJa Bemed, KAKOro Ha-
mers caMb JONKHAED, N HalZd ero, MOIYTh DAsCYHTHBATH HA MO-
JydyeHie XOTd HE3HAYWTEIbHOH CYMMH BB C(BO€ YIOBIETBODEHie—
910 BXb Jxbro, m mpemsrcrBoBarh HMB HBTH ocHOBaHiA. O TOYRm
spbHIA Kpeguropa cammii (aRTH BHXOAA HUMYIIECTBA H3B O0JAZAHIS
JOIXHHEA ABISETCA YMaJleHIeMF WMYIIeCTBa; HO, TOBOPA BT0, MEH
nmbeMs BB BAJy, YTO IOJIYYEHHEH JOIEHUEOMD SKBHBAJIECHTT VEE
He BXOJUTH BB COCTaBh HMMYIECTBa J0JKHHKA; ecan (b OHD TaMb
HAXOJHICH, TO, KOHEYHO, NPHAILIOCH OH IPH3HATH W Cb TOYEH 3phHig
KEDPeJHTOPa, YTO HMYIIECTBO JOJKHAKA HE YMAIHIOCh. 3aTBMB, uTO
Kacaerca Jpyroii CTOpOHH, Cb KOTOPOH BHpameHIA yMeHbIIeHIe H
yBeIuueHie HMYIeCTBa ABIAIOTCA YCIOBHHMH, TO YCIOBHOCTH BHISH-
BAIOTH CIyJam OTEasa OTH OpaBa TpPe6OBAHIA €O CTOPOHH JOJEHHKA
1 co0TBBTCTBYOMAr0 TOMY OCBOOOMJEHIA TPETHATO OTH 00S3aHHOCTH;
J0JREARD YMEHBIIAeTh CBOE HMYIIECTBO, HO YBeIWYEHIA HMYINEecTBa
H& CTOPOHE TpeThAro TyTh, BB SKOHOMAYECKOMB CMEHCIE, BEBTE—
M3b COCTaBa MMymecrBa Junma HETE BajoOmocTH BHAbIATs m3BBCT-
HEA YaCTH JI1d4 YILIATH JAHHAr0 J0Ira; TpeThe .JIHIO TOABKO HE

3 Otto, B. ¢., crp. 46—49.

*) Cosack, m. ¢, crp. 62. Jaeckel, m. c., crp. 54. Korn, u. e., 46.
Naquet, 8- ¢, crp. 9.

?) Volderndorf, 8. c., crp. 15, up. 12.
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YMEHBIIAETs CBOEr0 HMYyINECTBa, OHO ocTaercad Iin statu quo ante;
Thus He membe ¢ Tounm spbmia Epegmropa wuwberea BB XopEiE-
YeCKOMB CMEICIS yBeIWueHie WMYNIECTBA TPETHAT0 IHOA—CH MO-
MEHTa HACTYILIEHIA CDOKA BB cocraeb ero mmymecrsa mwhores
BENld, HA EOTOPHA EPEIATOP: MOEETH HAJORHTH PYRY, OOpaTHTH
HX5 B O0BEKTH B3HCEamif; Tyrs mMbiorca Bch ZaHEEA 418 ocymie-
CTBIEHIA [pPABA EPEJATOPA HA YHAYTOEEHIe 4KTa: WMYIIECTBO
JOIEHUEA YMAIEHO, a BB cocrapb mmymecrsa Ttpersaro wumborca
BeMH, MOTYIid CIYEHTh OOBEETOMT BIHCEaHiA. KB 2THME cay-
YaiMb MH eme BepHemci. Haromenms, uro racaerca Tperseii cro-
POHEI, TO, EaRh ME CKA3aIH, aKTh, NOJIEFAMili yHAYTOEEHI, MO-
#EETH OHTh M OXHOCTODOHHAME; TYTH HETH HAJOOHOCTH BEIIBIATE
75 OZHOCTODOHHIE AKTH, EKOTOPEHE BOBCE He HANDABIEHH HA ycTa-
HOBIeHle NpPaBh, a CIbIOBaTeIbHO M HA YBEAHUEHie MMyI[ECTBa
TPEThAr0 JHNA; H OHA mojJemars omposepikenio '). Coga or-
HOCATCSA JIePeJHEIid, HeOoCyIlecTBIEHie IpaBa COOCTBEHHOCTH BB Te-
YeHie JABHOCTHAT0 CPOKA W T. I.; AONKHHES, COBEPIIAA HTH AKTH,
BOBCe He HAMEDEHH YBeIHTMBATH YHEro-IA00 WMMYIIECTBA; YBeJH-
9eHie BT0 MOEETH HACTYNATh, €CIH OKAKETCA TpPeThe .JHIO, KB
EOTOPOMY Bellpb MNepemlIa; JHAI0 39T0 HEOOXOIWMO; €CIH ero HHTE,
TO KEPeFUTOP® HIH JHIIEHDH BOSMOMKHOCTH BO3BDATHTH Bemb Bb
9uCcI0 OOBEKTOBT B3HCKAHIA HIH MOKETH JHOGATHCH HTOr0 m Gess
yERUTO®eHiA akra (Hampumbps, mrEOpEpYs (akTs Heocymecrsie-
Hif 1paBa COOCTBEHHOCTH, NDAMO OODATHTh B3HCEAHIe Ha BEIIs).
Caosons, whre magofmOCTH, 9TO0H yBeAHUEHie HMYIIECTBA TPETHATO
JANE COBEPHIAIOCH IIPEEMCTBEHHHME CIOCO00ME 2).

DopuyinpoBars O0BEETHBHYI CTOPOHY AETA MH MOKENMSH Ta-
ENMG 00pasoMbB: IOCDEICIBOMB AETa, EACAIOMIArOCI BEm[H, EAaED
TOXHATO O0BEETa B3HCKAHIA, JONEHO VMEHBIIATHCA NPHHALICHKALEE
AOIEHUEY HMYMECTBO, CBb COOTBETCTBYIOIAMB YBEINUYCHIEMS HMY-
IECT8a TPEThArO JHIA.

lopopa 00 OOLEKTHBHEXD YCIOBIAXH AaKTa, MH HE MOKEMSD
HE OCTAHOBHTBHCA Ha BOIpPOCH: BB Kakoli Mbpb arrsr mexbitcreurens-

') Korn, B. ¢, crp. 47.

%) 91y MBicIs coOCTBeHHO # XO0THah BHpA3sHTH PHMCEill WPHCTH ITaBens,
ropops: in fraudem facere videri etiam eum, qui.. rem suam pro derelicto
habuerit, ut quis eam suam faciat. L. 4. 5. D. quae in fraud. cred. 42. 8. Ho
Bumpmeiins (Pandecten B. 2. S. 679) mepefaers a1y MECIb Takh, KAk OVATO B
EEIOMD OTABIRHONS ciy9a’ cOGCTBeHHHED JIONECHS UMBTH BH BHAY OKEYHAHTA;
HecoMubrno, yro IlaBers mpugaBairh croBaMB ut quis eam suam faciat ofmee

sHAYeHie, 3uaYeHie npeiuoromenis, Beerta uwBomaroca Bs BUAY, EONIA [OBOPATH
0 Iepelnkiin.



HEle MOTYIFH INOJIEEATh YHHUTORKEHID BEH BHAY TOr0, YTO OHH CO-
pepmers in fraudem creditoris. OgEm yYeHEHe CEIOHAKTCA BB
MOIB3y COBepmIeHHAro Gespasimuia: OyjerTs Jm aKTds camb mo celb
ubiicreaterens wuin HepbiicrBuTenens, ecanm uMbOTCA BB HAJIAY-
HOCTH YCIOBi HEOOXOAUMBIA JJIf OHNpOBEpPHEEHid agETa, KPejuToph
MOZETH €ro OOPOBEPrHYTh W BO3pakeHie OTBETIAEA O TOMB, 9TO
aErs meybiicrBurerens, BH coo0pamenie me mupmEmmaerca ‘). Jpy-
rie e WIE BHPAKA0TCA A0COIOTHO Bh IPOTABOMOIORHOMB CMHCIE,
WId /Re YCTaHABIMBAKTS TH W Jpyrid OrpaHnYeHid, T.-e. HJIH He
IONYCEAIOTH OIpPOBED:KEHIA aKTa, BH COOCTBEHHOM® CMHCIE, a IpH-
S8HAIOTH BO BCBXE cIyuagxt HelIBACTBATEIFHOCTH 32 EPEJATOPOME
OpaB0 YHHYTORUTH AKTH KAEAMB-IA00 WHEIMG CIOCOOOMB W.IN iKe
He JOIYCEAIOTH OIpOBEepEeHie akrTa TOJbEO BB caydab HepbiicTBm-
TeJBHOCTH, Hpomcmejnieii BcabicTeie HEIPaBOCHOCOOHOCTH JIANA, C€O-
BEPIIEBIIATO €ro; Bh OCTAJIBHHXD e CIYYAIXD JOIYCEANTH TOJIBEO
OUpOBEP:KEHie, & He NOIb30BAHIE KAKNMB-IH00 HHEIMG CPEeICTBOMSD
yEmyTo®eHiA agra ). UTo RACAETCA YUYEHHXH UEPBOHl TPYIIE, TO
OHH HCXOJATH W35 0esycIOBHO BBpPHATO MOJIO®EHIA, 49T0, XOTA JAH-
HH aRTH, Bakb HepbiicTBATENbHEIH, He HMEETs IopHinYecKaro OHTId,
HO IIOKa NMOPOEH €ro CEPHTH, OHGF IPOASBOJATS HOPMAILHEIH a(erTs,
u3MBHEAETS CymecTByoONiA OPAIAIECKia OTHONIEHIA; ecIu pass usMb-
HeHie 210 BHpamaercd BB BUIS HambpeHHAro yMaJeHid HMYyIDIeCTBA
TOMEHAEA M COOTBBTCTBYIOMATO YyBEIWYEHId HMYMECTBA TPETHATO
auna, To EMBorca Beh O0CHOBaHIA 14 OHNpOBEP®EEHIA AaKTa Epeiu-
tTopamu. Bospamenie HDpOTHBHMEA O TOMB, YTO arTh HejbiicrBHTE-
IeHb, He MOEeTHh OHTh NPHHATO BH YBaKeHie ¥ HE MOEETH 3a-
CTaBATH CYXB, BB cIydal JOKasaHmHOCTH ero, OTRA3ATh EPEAHTOPY
Bb YHHYTOREHIM agrTa: ecaum OH Bo3pameHie 3T0 OHJIO JONYIIEHO,
10 mocabierBia Obam OB DEYAJbHE: EPeJUTOPH HHEOTAAa He mMbim OH
BO3MORHOCTH OCYIIECIBHTH CBOE IPABO; HAOD., IPH CHMYJIAIin, OpH-
HYAJeHIH ¥ T. m. BCHE 3TH 00CTOATEIHCTBA TPETHEMY JIHIY, YTOBO-
PHBIINCs BH BTOMB Ch JOLRHWUEOMB, AOKA3aTH O0Y€HH HE TPYLHO.—
Bs raroit o6meit gopub c¢b srEMB MEBHIEME MOBEO COIIACHTHCH,
HO, Kakbh YBAIEMD HUKE, OJUHD JHIMb IIYHETH A0JIHEHE OHTH IOJ-
BEPrHYTH COMHBHIIO—3T0 NOIHOE WIHODEPOBaHIE BO3pameHiH mpo-
TABHHEA; KOHEYHO, MH He CTAHEMT OTCTAWBaTh HEOOXOAMMOCTH OT-
Ka3a KpeiuTopy BB WCEB, KaR® mocabjCcTBid yBameHId BO3pameHid—
HO 00® 3TOMH HEEE. UTO Racaerca BTOPO I'DYHNIE YYEHHXSH, TO TH

) Cosack, n. c., crp. 53. Vilderndorf, m. c., erp. 23. Menzel, u. c.,
crp. 101.

?) Jaeckel, 8. ¢, cTp. 7 w caby. Otto, m. c, crp. 26—27. Eccius, . ¢,
erp. 122. Hartmann, . c., erp. 45.




H3b 9THXE, KOTOPHE COBEPUIEHHO OTPHIAITE 33 KEDPEJHTOPOME IPABO
ompopepraTs HejbiCTBHTEISHHI aETH, HCXOZATH U35 COBEPIICHHO
a0CTpaKkTHON NPeINOCELIEH, YTO HeXbliCTBHTEIBHH AKTH €CTh NOon-
sens, a crblopaTelsHO, W He MOMETH OHTH IPEIMETOME ONpOBEp-
wenid. Mnbrie 510 HecocroATeISHO y®e TOTOMY, 4TO 3TOTH NON-
sens ABIA€TCA TAROBHME in abstracto—pearsso me 910 HbUTO,
uwbioniee BeChMa CYNIECTBEHHOE OPHJUYECEOe 3HaYeHle; RASHEHHHA
ABIEHIA He MOTYTH MHDHUTHCA €b TMOJOOGHHME a(CTPARI[IAMHA; Epeju-
TOpYy: BIOIHES HaMBpeHHO NpUYAHEHD Yymepos TaHHHMB AKTOMD, a
eMy TOBODATH: OIPOBEPrarh akTh, TOJIBEO Kakb YOHTOYHHIl, BH He
MoikeTe, o0pardreCh EB CHENIaIbHEIME CpejCTBaMb, Kakid 3aE0HD
Jaers AId YHHYTOXeHIA HelbiicTBATEISHHXB akToBs. HOHEYHO, BO
MHOI'WXF CIy9adXb BaKOHD JAeTh ATH CpPeACTBa, HO I4IeK0 He BO
BcEX'B; BB TEOpIH OYeHb CHOPEHD, 4 3aKOHOJATEJIHCTBAMH COBEPIICHHO
He paspbmens, Hamp., BOIPOCH 0 UpaBt EpexnTopa TpeGoBaTh YHAUTO-
MeHid aKTa, COBEDPIIEHHATO JIOJEHAKOMD HOAD BIIAHIEMD IPHHY-
#EJeHIT; eCTh YYeHHe, NPAMO OTPHIAIONIie 9T0 MpPaB0; TAKH 4T0 YEa-
3aHie Ha CHOENialbHEE CPeJCTBA YHHUTOKEHIA A4KTa OEA3HIBAETCHA
BOIES maarormyeckuMs covbroms. Haromens, 15 yuemme, roTOpHe
Boo0nie JOOYCRAlOTH ONpOBepEeHle W HeLbHCTBUTEIBHHXE aKTOBS,
1bra0Th WCKANYEHIE II4 AKTOBB, COBEPHIEHHHXD HENPABOCIOCOO-
HEIMB, W BB T0 e BpeMA HCEIOYAlOTH BOSMOKHOCTh IpHMEHEHid
CHeNIaIBHHXD CPeICTBD YHHYTOmEeHiA HelBiCTBATEIPHHXE aKTOBSH
BB JPYLAXE CIYYadxB; LI J0K23aTeJbCTBA IEPBAr0 IOJOEEHIA NpH-
BOZATH TOTH e JOBOXB, YTO W IpeiHAyIlie YdYeHHe, T.-e. AETS,
COBEpUIEBHE HENpaBOCHOCOOHEIMB, He €eCTh IOPHIAYECEill arIs, a
MOTOMY H OHNPOBEPrHYTH KpPEeINTOPOME OHTH HE MOKETH; BTOPOE ike
noJI0EeHle MOTHBHpyercd TEMB, UYTO IpaBO JOIERHUEA OMPOBEPTaTh
arTh He MOEeTh HepexojuTh KB ero KpejnTopaMs, OHH HEe MOTYTH
MOAB30BaThCH THMH HCEIOYHTEISHEIMA CpeICTBAMH, Eakid Impej-
OCTABIEHHl JOJEHHEY, H, CIBJ., OCTAETCA OZHO: IPSAOCTABATH KPEjH-
TOPYy OmpOBEpraTh oTH AKTH BHa o0mewms ocHosamiu '). Ilporamss
[IEepPBaro yTBepPKJICHIA MH y#&e BHCEA3aTH CBOH COOOpaEeHid, yTo e
Kacaercd BIOPOTO, TO, CONIAmMAaACh ¢b TEMB, 9TO HA KPEJHTOPA NPABO
OmpoBepHenid, IpAHRajJeRallee JAONEHHEY, KOHEYHO, He Iepe-
HOCUTCA, BB IOPHJHYECKOMT CMHCIB HeIssd He 3aMBruTh, 4UTO
ecTb ApYyrid IopujAveckid OCHOBAHIA, MO KOTOPHMT IPaBO OIpPOBEp-
HeHIA MOEETh HMP NIpHHALTeEaTs BB HwoaEoi mBph u mo cobcreen-
HOMY WXB IpaBy,—Kb YeMy MH CeHYach H BepHeMCH.

W3s mepbiicTBUTEIRHIXS AKTOBD BCEI0 OJAMEKEe Kb B3aHAMAIO-

!) Hartmann, H. ¢, cTp. 45.




meMy HACH BOOPOCY CTOATH AKTH CHMY.IMDOBaHHEE, T.-€. T, BB KO-
TOPHXD BHpAKEHHAA BB aRTh BOIA HE COOTBBTCTBYeTH CBOEMY CO-
zepxagilo. ITo aromy Bompocy mpejcTaBATelNeM® TOH TPYONE ydue-
HEIX, EOTOPHE NPUSHAKTH BO3MOKHOCTH ONpOBepiKeHiA m HejbicTph-
TeJIBHHXD akTOBH, ABidercad Kopas. OHB, 00 M3I0EEHHHMD OOL[UMB
co00pameHiaMs, NPHSHAETS BO3MOKHOCTh ONPOBEDHEHIA CHMYIHPO-
BQHHATO QKTa, ecan TOApk0 myMbiorcd BB HAIAYHOCTH O0BEETHBHEIA
A cy0BeETuBHHA ycIoBig ompoBepkeHia. Ho oms craBm1s #m pas-
pbmaers xpyroif cBASAHEEI CH OTHMB BOIPOCH: MOmETH JH Kpeju-
TOPH ONPOBEPraTh CHMYJHPOBAHHHI aKTH IPH OTCYTCTBIH CyODe-
ETHBHATO 9J1€MEHTA, T.-e. JOCTATOYHA JH HAJIAYHOCTH OZHOTO 00Te-
KETABHArV 3JeMEHTa, Bh CMHCIE YyMeHbIIeHId HMYyImecTBa JIO0JAHAES
H yBeamdyeHia mMmymecrsa TperbAro Juma. Cams mo cedh EpefaTops
He nmbers IpaBa OmPOBEPraTh CHMYJIAPOBAHHEIH aRTH, paseb OH
oHF TpioOpbas BemHOE HPABO Cb €r0 BEIIHEIMB HCEOMbB, MOTYy-
MUMB OHTH IDPEeIbABICHHHMSD MpPOTHBE BCARaro, a caby. m OpoTHBS
TPETBAro Inna. Bp KampoMs cuMyIapoBaHHOME akTh 1LOpHE: BHAATSE
TPH 9YACTA: JOrOBOPH 00B OTYYEAEHIH, COLIAIICHIEe O CHMYJIAIMIH M
nepejada BrajbHid, nOpH yeMd JId Epejuropa HMbBeTh 3HAYEHie
TOIBEO AETH y®e wucmoxHenuwii. [IpaBa m 00A3aHHOCTHE CTOPOHD
VCTaHABINBAKTCA uepejaveio Bialbmid, u Giarolapd COTJIAMEHII 0
CAMYJALiN JONKHAKS IpioOphraers mpaBo TpeGOBATH 0OpaTHO mepe-
JAHHYIO €ro quasi-KOHTPAreHTy Bemip; 910 TpedoBaHie YHCTO 00A3a-
TeILCTBEHHAr0 XapaxTepa; o0043aTeIbCTBeHHHH AKTH HOPOKIAETH
npaBa H 0043aHHOCTH, HO JHIDb MERJIY CTOPOHAMH; EPEIHTOPE OT-
HATH Bemb He Momers. IMy ocraercd OZHO: e€CIH Bemp HAXOIATCA
BO BIaXbHIE TpPeTHAro JIMNRA, YCTAHOBATH IYTEMB BSEHICKAHIA IIPABO
cyZe0HAro saJora Ha TpeGoBaHie IOIKHUKA KB STOMY JHIY; HO €CIH
Bellp elle He MOCTynuia BO Baajxbmle TpeTsaro, & HAXOAATCA
JOTEHUER,—T0 HA CAMYI0 Belllb; €CIA e TpeThe JIUI0 OPEeIbABHTE
IPOTABG HEr0 HCKB, TO OHD MOKETH IPEeIbABHTH BO3PaEEHie 0 CH-
yyxamin '). Orgasars sroii Teopiu Kopma BB ocTpoyminm, EoHeZHO,
HEeIb3d, 0 9TAMSG, OHTH MOKETH, O0BACHIETCS TO COUYBCTBie, €B Ka-
REEMD OB OHJIa OPUHATA; HO, CB APYrOil CTOPOHH, OJHHD H3H ed
gocrbrosarereit m moEI0EHEEEORD ['aprmans ?) gpbiaers nbiicrem-
TEIPHO paspymawomee sambyamie, BH CYU[HOCTH, TOBOpANEE, YTO
arpa He CTOMTH CcBBueii: ecam pass Bce CTPOMTCA HA JORASAHHOCTH
CHMyXAnin, 70 TEMB yme Kakh Heapsd Goxbe mojTBEpEAAETCH Cy-
UleCTBOBaHIe BL JaBHOR cpbixk cyOsekTmEHAro yeiosia omposep-

1 Korn, m. ¢, erp. 209—215,
3) Hartmann, u. c., eTp. 53.
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MeHld efd— paMbpeHid NPHYMHNTS Bpelt EKpeJUTOPAMB, ubMb o
yupasjiHAeTcAd caMBii Bompocs, nocrasieHnni Hoproms, mwmbemmms
BB BHJY TARYI0 CHMYJIHDOBAHHYI CABIKY, BB ROTOpOH HETH BO3MOE-
HOCTH JO0Ea3aTh HAJIMYHOCTh CYOBEETHBHATO DIEMEHTA.

Iexexs, mpepcraBHTeNs TEOPiM, OTPHNAIOMEH BOZMOERHOCTH OIPO-
BeDREHId CAMYIHDOBAHHEIXD aKTOBB, CTABATH BONPOCH Ooabe ocro-
poEo. OHB HCXOIATH O0THF MHCIH 0 UPHHENUINAJIBGHOA TPOTHBOIO-
JORHOCTA CHMYJIAPOBAHHATO W HMCTHHHATO AKTOBH—IEDBHII HE ecTh
IODHIUYECEIl aKTF W He HMbers MOPHIMYECKOH CUIH; OIPOBEPraTh
€r0, RKak’b YOHTOUHHH aKIh, RPEIHTOPD HE MOKETH; OPUANYECKH
rOBOpd, aETh He BEI3HBAETD HHUEAKOTO ABiicTBiA — HAEAaKOr0 H3ME-
HeHld BB IOPAJUYECEOMB cMHCIb Tagroil akThs He mpouwseojuTs. Bb
pacnopaEenie EpefuTopa JOJIEHE OHTh JAHH APYrid CpejcTsa, OT-
JUYHEA OTH IPABA OCOAPHBAHIA H IO YCIOBIAMSB, H IO MOCABICTBIAME;
OHH He JOIEHH OHTb 00YCIOBIEHH YMEHLIIEHIEME H YEeInYeHieMB
AMymecTsa, W00 OpH WUXE TOCPEACTBE EpeiuTops HE BTOPraeTca B
yyEJOe €My OTHOIIeHIe—OTHOImEHiS TAKOI0 HE CYyIEeCTBYeTH; IO-
crbACTBIA Ee WX JONRHH BaEII0YATHCA HE B 00E3CHICHIM AKTa B
JAHHOMD HAUPaBIeHIH CBb COXpaHEHIEMD CHIE BO BCBXB JpYrHXB
HampaBlIeHIAXD, a BB IPHUSHAHIN IOJHAr0 ero Oescuaif BO BCHXE
HanpaBIeHiAXs. TaRaMB CpPejJCTBOME ABIACTCS CAMOCTOATENBHEIH HCES,
ROTOPHI J0JEEHE OHTH JaBaeMb Kpegaropy, uéo ons nymbers jocra-
TOYHE HHTEpeCs BB YHHITOEEHIM AarTa: OHB KeIaeTh YCIPAHATH
akTh, Mbmawonliii eMy BOSBDATHTh JaHHOE HMYIIECTBO, 0€30 BCAKHXD
OCHOBaHIlil Haxojdmieeci BB O00JAjaHIE TPETHATO JHNA, BB YHCIO
00HeKTOBs BSHCEaHIA '). DT0TH B3LAALG lekeld HAa CAMOCTOATENb-
HOCTH IpPaBa EPEIATOpa TPeOoBATH YHAYTOREHIA CHMYJIAPOBAHHHIXT
akToBs HMbeTs MHOTO 3a cedd, HO npuMbHeHle Kb JAHHOMY CIyJalo
cybiano HempasumiapHO. Iewrenrs cosepmeHHO BHTBCHAETS HCEB 005
OIpoBepAeHiM YOHTOYHATO aKTa BHF UPAMEHEHIW KB CHMYJIAPOBAH-
HEIMF AKTaMbB, HCXOJI U35 A0CTPARTHATO IpejcraBieHia o0b arrh,
KaRb NONsens s, W NPEXOZMTS KB TAKOMY IIPAETHIECEH Heyjo0HOMY
MOJOEEHI0: €CIH HCTeNs NPEIBABHID NCEB 005 ONPOBEpHeHiH yOH-
TOYRAr0 akTa, a sarbmb, HA OCHOBaHIM BHACHUBHINXCA HA CyAb
00CTOATeI5CTBE, OCHOBHIBAETCA HA CHMYJIANIH, T0 8T0 crbivers npH-
3HATH HEJ0SBOJCHHHIMB H3MBHEHIEMD WCEA.

135 WBI0:REHHATO BHIHO, YTO TeOpim ompoBep:EeHia Hexbii-
CTBUTEIBHHXE AKTOBH HEJZOCTAeTH IOJHAIO €JUHCTBA: PasrpaHAYH-
BaeTcd To, 4T0 cibiyers o0BefmHATH, OOBEJHHAETCA TO, 4TO Cab-
Iyers pasrpaEmYATh. He moBropas yme H3IOKEHHANO, IONBITAEMCA

1) Jaeckel, B. c., cTp. T—14,
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yerpaurTs drH Hejocrarku. Ilpemie Bcero, MEH He pasinvYaeMb, HA
mout o0muxs cooOpameniii, arTorbs HeybilcTBHTEIBHHXE BOOOMIE
OTH AKTOBH CHMYINPOBAHHHXE; B Hocrbamie HexbiicTBUTEISHH BB
CHIy HECOBNAJEHIA BHPAEeHis BOIH C5 e cojepmamiens. 3arbums,
MH CRIOHAEMCA BB MHOJIB3Y JONYCTHMOCTH ONpPOBEDPREHIA KpPeIHTO-
pOMB aKTOBH B0OOmE YOMTOYHHXD, 0E30THOCHTEJIPHO KB TOMY, Abii-
CTBUTEIFHE JA OHHM WIM BejBiiCTBHTEIbHH, KAaEB 5T0 IPUSHAITH
Koprs '), Paprmans °) u jJp.; HO 970 HAMB He MBmIAETH NPH3HATH
H mpasuapHOCTH TOro Mabmia lereaa 3), uro memay artoms mHejbii-
CTBATEABHEIMB BBH CHIY TOTO HJIA JPYrOro TMOPOEA €ro W akTOME,
HOLIeEANAME OIPOBEPEEHI0 €O CTOPOHH EPEJUTOPA, CYIIECTBYETH
OpHANANIAIGHEOe pasiuyie, Kakh [0 YCJAOBIAMB, TaED H TJIABHHMD
o0pasoMt 00 mocrhacTBiAMEB. 9T0 3acraBigers leread mpuUHATE 33
KPeIATOPOMT IIPaBa HA OCOOEHHLIA CpEJCTBA YHHYTOKEHIA AKTOBD,
a He HA MCKS 00B ompopepmenin arra *). M me nocTymaeMsb
Ha000pOTE: KpEJATOPs BOBCe HEe HMEBETH IpaBa IOJIH3OBATHCA OCO-
OHIMB HCKOMD 00h YHAYTOREHIH MOPOYHATO akTa, paset OH HOPOED
MO0 CYmECTBY KACAJCA €ro HHTEepeca; ST0 IpPaBO OZHOTO JOJEHHEA,
roTopoe, kakt sambuaers ['aprMan®, Kb EpeIuTopy OTHIONb HE Iie-
pexours °). Kpegurops TOISE0 H MOKETH OIPOBEPrath, 06E3CHIATH
ero Bb JAHHOMB HAUpPaBIeHId, & HUEOIJAa He MOEETH YHHYTOHRHTD
ero co Bchbuu mocabpcreiaum. Tags, ecam akThs COBEPMEHD TOAD
BIlAHIEMD OMHAORW, O0MAaHA, IPHHYE]IEHIA, HENPABOCIOCOOHOCTH, €CIH
AETh CHMY.JIMDPOBAHHHN H T. I., T0 JOJKHHAED €r0 MOEETH COBEp-
MEeHHO DPaspyATh, EPEIATOPD Ke TAKOTO PA3PYMIATEIHHATO IPABA
me unmbers. l'oBops sT0, MH, KOHEUHO, mpeAmoIaraeMs, uT0 AMboTCA
B5 HAJIHYHOCTH BCh 00BERTMBHHA W CYOBERTHBHHA YCIOBIA ONpO-
BepmeHia arra. Tyrs-T0 HAMB B MOTYTH YKAa3arh HA DA CIYIAeBD
(Kopes m mubers mxs BB BHAy) °), ®Orza cyOLERTHBHATO SIEMEHTA
e mmberca, a memJy TEMP OOTEKTHBHHIl SJIEMEHTH YKA3HBAETH HA
He00X0JUMOCTh JOOYCTHTH H TyTH O0escHIeHie akTa; IPUXOJUTCH,
cxbroB., nad TPROBUTEHYTE KB TOMY HCEYCCTBEHHOMY LOCTPOEHIIO, KO-
Topoe mpexlaraers Hopms, nim are EpejuTopy, Kak® IPELIaraerd
Iegeas, ocoGoe CpejcTBO SamuTH, 0coOHil uckbs. Hm BB® TOM®, HH
BB JAPYrOMBH MH He BHAHMT BHajo0HOCTH. B® ThEX® ciydaaxs, EOria,
Kasaloch OH, CyOBeKTHBHATO 3ieMenATa HBTEH, T.-e. HBTH Hambperid

') Korn, B. ¢., crp. 206.

*) Hartmann, H. ¢., cTp. 46.
% Jaeckel, m. ¢., crp. 8.

4) Ibid., crp. 12.

‘) Hartmann, H. ¢., ¢Tp. 45.
®) Korn, 1. ¢., erp. 207.



NPHYMHEATS BpPeXb, MH 3TOTH JIEMEHTH OJHAEO HAXOZUMS: JERHTDH
OHB BBH HEOCYMECTBIEHIH J0.JKHAROMDB CBOEro mpasa TpedoBarTh YHHA-
YTOXKEHIA akTa BB Cnay jAanHaro mopora. Hampumbps, arts cosep-
mIeHs MONE BIiAHIEMT OmMUOEW, DPHEyEJeHiA ¥ T. n. Eeanm myreMs
9TOT0 AKTA MNepenii0 NMYIECTBO OTH JONKHHE2Z KB JpYyroMy, H
nyborea Beh, spomb animus fraudandi, sremenTH omposepmenid,
MH HAaXOJUMF STOTH DIEMEHTH BE OesxrbiicTeim gormEnka. B aTAXS
CIYUGAX's EPEIUTOPE o0pam@aerci Kb TPETheMy JHIYy, 3aABIAH, YTO
AMYIIECTBO JOMRHO OHTH BO3BPAIIEHO BB YHCI) O0LEKTOBH B3HICEA-
Hid, W00 JAHHERMB AKTOMB YMaJeHO MMYIIECTBO JOJKHHKA BB €ro
ymep6b; TOTH eMy BO3pamaeTs, 4T0 aKTh HexbiicTuTereEs BCIABI-
crTBie OMMOKH, NPUHYAK[JEHIA, CAMYJIANIM H T. IL.; TOTAA JTOMY BO3-
PameHi0 EPeIATOPS IPOTABOIOCTABIAETH: PENIURY, YTO HTA-TO 00CTOA-
TEIBCTBA W JAIOTH €My ocHoBamie mpmsmarh animus fraudandi xo.a:s-
HHEQ, HEOCYMECTBABIIAI0 CBOe NPABO YHAYTOEATH ARTH BB CHIY
aTAXS 06cToATensCrBh. HO TakmxXb BO3pameHii CO CTOPOHE TPETHATO
Ae3avbMB W TPEImoIararh, IOTOMY UTO EPEIHTOPY, Aaf 060CHOBA-
Hig cBOero Tpe0oBaHiA 00> YHAYTOEEHIW akTa, NPHAETCA, Cpein
yEazaHill Ha (arTH, yrocTopbpAomie HAIUIHOCT YCIOBIH OmpoBep-
EeHid akTa, Ykasarh m Ha animus fraudandi jormmEwWEa, BHIpasHB-
mifica B HeNpejbABICHIM KB TPETheMy JHNY HCEA 00b YHHYTORE-
min axra. Toumo Ttak®e, ecim EPeIUTOPT NPEIBABHTH HCEB 00D
VHRYTOREHIN arTa, a 3aTbMs comirercd Ha TOTH WIHW APYToff 1o-
POEB, To »T0 He Oyiers wuswbmeHieMd mcka, a ammp GOoxbe mpa-
BUIBHON (OPMYIAPOBEOH, TAKh KaKb OHB TONBRO M MOKETH TpPerb-
ABATH WCEB 00 OIpoBepmeHinm akra. Romeyno, ecam 0T JONEHAKSD
OPefBEaBAIS HCEH 00D YHOUTOXREHIH, TO NMOPOYHHIH aKTh OHIB GH
VHAYTOEEHS BO BCBXP HANpaBleHisXb; a TAKb Kakb KPEIATODD
npersABIAeTs HCES 00% OUPOBEPHEeHIM YOHTOYHATO A4KTa, TO Ta-
nal0Th Jumb TH mocabicTBid aETa, KOTOPHSA MNPOTHBHH WHTEPECAMb
kpefaTopa. U 3Tm momomeHia MH pacmpocTpaHAeM® BIOJIHE Ha cn-
MyJI4Iil0, XOTd OTHOCHTEJEHO AaKTa CHMyINpoBaEHAro in fraudem
creditorum EpepmTops EMEETH CAMOCTOATENBHOE MPABO YHUUTORATH
akrs co Bebmm mocabpersiamm '), mo emy mbre magoGHOCTH mpEXH-
SBJAATH CTOJAb PA3PYIIHTEIbHOE CPEJCTBO: OHB MO®EETH JAOBO.JIBCTBO-
BaTECS MEHBIIEMB, HMEHHO OINpoBep&eHIEME Bb mpexbiaxs CBOEro
nHTepeca; HO H TYTH oueBupmbe, ubnmm rib-ambo, mMeHEO BB BH1Y
camyxanin, aToTs animus fraudandi Bcerza umbers mbero, Rak®

1) Camyrania Toipko I MomeTs OWTh man in fraudem legis nan in fraudem
ereditorum; Tyrs mymberca b Buxy mnocabamiii caywaif. Windmiiller, Die An-
fechtung simulirter und sonstiger Verdusserungen zahlungsunfihiger Schuldner
und iiber den Beweis der Simulation, crp. 52—53.
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npasuisEO sambuaers [aprmams '). Bors EarmM® 00pasoMs, EAED
EQ/KETCA, HALIeRuTh paspbmuTs HTOTH COBEPIIEHHO HAMPACHO 3a-
NyTAHHHH JOKTPAHOI BOIPOCH.

Ilepexogs &5 pasemorpbrio orIbIPHEXS aRTOBG, HOLIEHEA-
HEX's ONPOBEPREHI0, MEH TpefIomuaa OBl TAKYo HXB IPyNIAPOBEY:
a) aETH BO3Me3IHHe u OesmesjHHe, () AKTH HAIPaBJIeH-
HEe Ha YyMeHpMEHie HMymecTBa H AKTH HAIDaBIEHHHE
H3 OTE43% OTDH VBEAHYEHis ero, 8) aETH HOJORHTEIbHHE H
OTpHIATEeIbHNE U T) akTH HANDaBIeHHHE HA yCTAaHOBIEHIie
B mpekpalleHie BEMHHXH OPaBbs W HA yCTaAHOBIEHIie W Ipe-
EpameHic 06aA3aTelbCTBeHEHXD HPaBb. a) AKTH BO3Mes3]-
Hiie u Gesmesgmnie. [Jbremie ar0 mMBers dYpesBmYaiiHO BaEHOE
3HavYeHie AJad CyOBEKTHBHOH CTODOHH QKTa, HOJJIERAmAro Onposep-
JKEHi0, MOTOMY-TO HAJ0 YCTAHOBHTH €r0 HA IIPOYHHXB OCHOBAHIAX.
9TO MH JOCTHTHEMS, IPHHABH YCTAHOBICHHOE BB IPA&JAHCEOMD Ipash
pasindie MejmJy [syMd NOHATIAME: IOPHINYECEAr0 aKTa BB CMHCIE
abiicTBia m opmguueckaro akra BB cMHerb cpbarm; cybira mHa-
NpaBIeHa HENOCPeACTBEHHO HA YCTAHOBJIEHIe JOPHAMYECKAr0 OTHONIE-
Hid, 1 910 mocrbiEee ABigerca HpeaMeToMB Boam: JbiicTBie e ecrs
BCAKOE BHpAMEeHie BOIM ), Kacaiouleeci BOSHHKHOBEHiA, maMBHEHid
AJA TPEEpalleHid NpaBooTHONmIeHiA, XoTda O oHO HMBIO KB JaB-
HOMY OTHOIIEHi0 KOCBEHHOE, OTIAJNCHHOE OTHOmEHie, X0Td OH OHO
W He YCTaHABIABAIO ME®E]y CTOPOHAMH TOTO H APYroro OTHOIIEHId.
Ydenrne wacro ymycralors u3b BUAy 3T0 AbleHie W, TOBOPA O BO3-
Me3JIHHXTE u Oe3Me3IHHXDB aKTaxb, 3a0HBaTH, 4T0 rbIeHie Ha BO3-
MesJHEe n OesMe3JHEE EacaeTcd TOJBKO IOPHIAYECEHXT CIEIORSH: BB
npuMbHeHin EB OpUAUYeCKEMD ABHCTBIAMT OHO COBEpPIICHHO He-
nopurogHo. Hamp., MOEHO JIu COOPUTE O TOMB, CYTh JH JAEPEIHEIid,
ymata joara, datio in solutum-—sosmesgHsie wIn GesMesJHEE ARTH?
Mun Toro mMmbmig, ur0 K% oOpHIAYecEAMT IBHACTBIAMT npuMbBHAITCA
o0mis UPaBWUIa OUPOBEPEEHIA IPUIUYECEHXT ARTOBBG, T.-e. TH, KO-
TOPHA YCTAHOBACHH JJId BO3MESIHEIXH AaKTOBB; LpPaBHIA Ee 00%
OMPOBEp/AKEHiH 0e3MEesIHHXD AKTOBH CYTh TPABHIA HCEJIOYHTEILHES
¥ KB ONpOBEPHERil0 opunimyecknxs 1bicreiii mpuvbEenn GmHTH He
MOTYT’.

0) AETH HampaBIeHHHE HA YyMeHbIIEHie H HA OTEa3%D
0T yBelIWvyeHid HMymecTBa nyreMs mpiobpbremia. O mep-
BOHl KaTeropim HeYero paCmpOCTPAHATHCA: ME Vi€ BHIIE YRA3aJH
Ha XaPAKTePHHH NPUHAES 5TAXD arTos. Cnpammsaercd: MOryTs Jm

') Hartmann, n. c., ctp. 53.
*) Forster, u. c., crp. 153.



aETH, HaUpaBJeHHHE Ha OTKA3s OTH YBeIUYeHId HMYHmeCTBa OHTH
ompoBepraeMu? Eme Yuasumiams BucraBmas GesycloBHO BEpHOE mO-
J0meHie, clykamee moceiivacs OCHOBOH g paspbmieHia 5Toro Bo-
npoca; oHs ropopurTs: non fraudantur creditores quum quid non
acquiritur a debitore, sed quum quid de bonis deminuitur !). Cra-
BUTH JOJAKHARY BB BHHY, YTO OHB HE COBEpmNITL akra mpiodphre-
Hig NpaBa, T.-e. OTRAasa’Ica OT% npiodpbrenia mpasa—=meassd. [Ipu-
TA32Th EDPEJHTOPH MOTYTH JANIb Ha TO HMYIIECTBO, KOTOPOE, EARD
ME BHABIH BHIIE, y®e BXOZUTH BH COCTABH HMYINECTBA JOIKHHEA,
COCTABIAETH €r0 YACTHYH IPHHAJIERHOCTS.

Cabpya yrasamiaM® Yapmiama, coBpeMeHHAS JOKTPHHA YTBEp-
AJaeTh, YTO aRKTH OTRa3a OTH nplodpbrenia npasa Momers OHTH
VENYTOXKEHD, IO TpeGOBaHII0 EDPEIATOPOBH, €CIH OHB ABJNIETCA BH-
pameHieNTs MECIH 005 ,alienare“, a me o ,non acquirere”. Jus
pbmenia sompoca, aBldercad [ OTKAsh TEMB HIM LDYIHMB, yue-
HEE OTCHJIAKTH KB NOJOKATENFHOMY LpPaBY — OHO JONEKHO JATh
orpbTH Ha 9TOTH BOIPOCH; HO IPH KAKUXD YCIOBIAXE, IO TOMY
HIH JPYLOMy B3aKOHOJATENLCTBY, OTRKA35 BHpABAETH ,NON acquirere”
i ,alienare“—Ha 3TOTH BOHPOCH YUEHHE CAME OTBBYANTE, CaMH
BHCTABIAITS TH HWIH ApPyrid yCIOBiA ero.

Ilpuw ®aEEXE e YyCIOBiAXD OTKAsh O IPABA BHPAKAETH CO-
o010 alienare“? Yuenmia ooprcToss MomHO paspbants Ha IS Teopim:
cy0serTHBHEYI0 U 00BerTHBEHYIO. IlpexcraBmreqamm mepBofi ABIfOTCA
Kopes %) n Taprmans ®); oHE IEATDPE TAKECTH BCEro BOIPOCA HA-
X0Z4TH BE XbiicTBim IMIa, HampaBleHHOMT Ha npioGphrenie mpasa.
Rope®s roeopurs, 4ro ecam piad npio6pbremia mpasa Tpedyercs
TOJBKO BOJeH3BABIEHIe JIuNa, EakL OH BB JoBepuieHie Beero 00s5-
eRTHBHATO COCTaBa (JaKTOBB, HEOOXOZUMHXD JIA mpioOpbrenid mpasa,
TO OPAMOH OTKash OTH BOJECHSBABIEHIA, BB CMHCIE meiamia mnpi-
00pbeTs mpaBo, MOmeTs OHTH YHAYTOEEHS KPEJHTOPAMH, €CIA UMb
upegocTaBrgercd 0es3BosMe3fHAd BHIOJa; IBIb HXB BO3CTAHOBHTH
IpemRHee COCTOAHIE W BOCHO.B30BATHCA HMB JIS CBOErO YAOBIETBO-
peHiga—4YT0 OHU MOryTH cAbrarb, H3BABIAA COTIacie 3a NOIKHHKA;
OTs HAXD HHEEAKOrO BO3Me3jid He Tpeldyercd; TaKb YTO, €CIH IO
JaHHOMY B8aKOHOJATeJbCTBY JAXA mpiodpbrenia mpasa HYRHO eme
BOJEH3EABICHIe JNNa, TO OTKa3h OTF GesMesfHAro mpioGpbremia mo-
®eTH OHTH YHHYTOREHD W KPEJUTOPH MOTLYTH IIOJIYIHTH HMYIIECTBO
3a jgormEmka. Mmoe abio, ecim gOmEHHRY mpeocTaBIdercs BO3-

) L. 136. D. reg. jur. 50, 17 Ta m®e MpciIb BB L. 26 pr. D. quae in fraud.
cred. 42, 8. em. Reinhart, m. ¢., erp. 99.

?) Korn, B. ¢., c1p. 71—73.

%) Hartmann, H. ¢., cTp. 42—43.




Me31Had BHIOZA — TYTh OIEash ONPOBEPTHYTH OHTH He MOMETrb.
laprvans Tome mpHzaeTs phmaoniee 3HAUeHie BOJIEH3BABIEHINO
npasonpiobpbrareas; ecan g mpioGpbremis mpasa eme Tpedyerca
BOJEU3BABICHIE, TO II0Ka JTOT0 BOJEH3bABIEHIA He crbiamo, mpaBo
eme He mpiodpbreno, a crbieBaTeIPHO O BO3MOKHOCTA YHHUTOME-
Hig OTEa3a OTH 9T0r0 Oyjymaro mpasa He MOEers OHTh m phunm.

O0nerruBEAd Teopid, HPEJCTaBUTENAMH KOTOPOX MOEHO CYHTATH
Kosaga !) n Mennesa 2), mepeHOCHT IEHTDPF TSHECTH BOIPOCA HA
XapagTeps IpaBa, OTh IpioOphrenia KoTOparo JMIO OTKA3HBAETCA.
OcoferH0 BaEHHMH MOMEHTaMH, roBOopuTs MeHHers, 11a OpuuHCcIe-
Hif JAHHATO OPaBa EB COCTABYy HMYIIECTBA CYTh: CIOCOOHOCTH €ro
nepexoaats mo macabpcrey (Vererblichkeit) m mopzemars oTgymje-
milo (Verdusserlichkeit); cabgoarersno, ecinm, Hamp., OIpPaBo0 Ha
OTEpEBIIEeCH HACIEICTBO IO JAHHOMY 3aKOHOJATEIHCTBY IEPEXOJETH
0 HACIBACTBY W MOmeTH OHTH OTUY&AJEHO, TO OTEASH OTH HETo
ecTs ,alienatio® um Momers OHTH YHAYTOHREHT CTPAJAIOIAME OTH
TOT0 EpeguTopaMd. Ho03ak® HMCXOIATH OTH MECIH, W papbe ero Bh-
ckasamnoii Orroms °), uT0 Kb COCTaBy HMYIIECTBA IIPUHALICHRUTSH
¥ mpaBo Ha npioOpbremie, He BB cMHCIE Tpocroil (arTHIECEOi
BOSMOHOCTH mpioOphrenid u nmpasocnocobHOCTH, 8 KaEb IPaBo, EMbBIO-
niee CBOH cHemiaJbHEIH TATYITH; ABIAETcA I OHO JbHCTBATEILHEIMB
IIPABOME, BXOJANAME BB COCTABT HMYIIECTBA, ATO 00YCIOBIEHO MpH-
3HAHIEMB CO CTOPOHH IOJOENTEISHATO IIPaBQ CaMOil BO3MOKEHOCTH
npioopbrenis mpeemcrsennon (vererblich und cessibel). Tlpm na-
JAYHOCTH STUXB YCIOBI OTEAsh OTH JAAHHATO IPABa MOKETH OHTH
VHHYTOREHD KPEAATOPAMH.

Beh aru teopim u pascyajenis ¢b Hameill Tourn 3pbHiZ npej-
CTaBJAAIOTCA WBIMIIEAMHA, Oe3mIogHEMi. ME DOHHMAaeME CI0Ba Y.Ib-
niaga B OyKBAJLHOMB H TOYHOMB cMECIE. CTaBETh JOJEHUEY BB
BHHY OTEas3® oTH mploGpbremis, cpbiars 810 3a HEro, 3aCTABATH €10
aro cibaare # 1. n.—Hexssd. Orkaszs ore npiodphrenia GesycaoBHO
ompoBeprayTs OHTH He MOAeTs. (Cp mameil TourE 3pbHIA BOmIpOCH
0 ,mpio6pbrenin”“ mpasa HUEAKOrO 3BaueHid He HMbBers—ME mpu-
JaeMb SHAYEHie JHING TOMY, BXOAWTH JH IPABO BB COCTaBb HMY-
mecTsa Juua uam #brs. Ecan BXogurs, 0TEA3H He MOMKETTH OHTH OLpPO-
BeprEyTs. Mu BHIIe y&e ykasaad, uTo Be mpioGpbrenmie mmymecrea, a
JAIb HAXOKAEHIE ero, Bb HOPHAHYECKOMD cMECIB, BB cocraBb nmy-
mecTBa JHIA, AA€Th NPABO EPEJATOPAMB YHHUTOEATH AKETH, MyTEMB

') Cosack, m. c., crp. 66—95,
*) Menzel, 8. ¢, crp. S0—86.
) Otto, m. c., c1p. 30—3l.



EOEro 3T0 HMYyN[eCTBO BHINIO u3%s o0Jajgamia JolmEmka. Memiy
TEMB, Eak® BF OOBEKTHBHON, TAK® U BB CYOBERTHBHON Teopinm Bce
CTPOHTES HA TOMB, 9YTO JUIIb HPaB0 OpioOpbTeEROE BXOJHTH BB
COCTaBh HWMYIIECTBA W €cId OTRA3h Kacaercs yke HpioGpbremmaro
OpaBa, TO OHB MOEETH: OHTh VHAUYTOXREHD, He IpioOpbremmaro—
e Momers. Memny thms, xaks Mm BEybam, m eme He mpioGpE-
TeHHOe TPaBo, 4 JHIMB 1O NpPEeANOJOEeHII0 NPHHAJICRAMPee JALY,
BXOJIHTH BB COCTABH €ro WMYymeCTea, W eclIdH JHN0 OTs HEro OTka-
3a70Ch, TO 4KTH OTEa3a MO®eTHs OHTh yHmuTO®ReHD. HamGoabe xa-
PARTEPHHMD CIYIAeMb TAKOTO OTEa3a gBIA€TCA OTpeueHie OTH Ha-
crbrersa ). Mom&HO Jn EPEJATOPAMS ONPOBEPraTh AKTH OTPEUECHIA
ors macxbiersa? %) Ha aro orgbuaiors, — o0HEHOBeHHO, 410 ph-
meHie HT0r0 BOIPOCA 3aBUCHTE OTH HOPMD JAHHAIO MOAOKATEIHHALO
3aKOHOZATEAbCTBA O mpapb Bacybaosamid. Keam om0 3maers, no-
J06HO pEMCEOMY mpaey, sul heredes, T0 BB STHXT CIyuasxs OTpe-
yemie MOKeTH OHTH ONPOBEPraeMo, €CIH He 3HAETH, a TaK#Ke W Bb
APYruXb CcIyJadxbs, BOHPOCH paspbmaerca W MOTHBApPYyeTCA pas-
JOYHO, CMOTPS WO B3TAALY JaBHAr0 u3crbjioBarTe’d Ha YHHUTOKEHIe
BooOme 0TEa30Bb 0rTp npiodpbrenis. Ho mm smabim, yro oCHOBHAA
HXD Hied 0 mpio6pbTeHHHXD NpaBaxb, TOABEO M 00PasylOMAXD AMY-
MecTBO0 J1una, Oe3ycIoBEHO HepbpHA, a WOTOMY, OCTaBIdd COBEp-
MeHH0 BB CTOpoHS Bompock o mpioGpbremim mpasa Ha HacabiCTBO,
COPOCAMB: KOTJ3 NpPaBO Ha HacrbICTBO MOYATAETCH NPHHALIEKAMAMS
JarEoMy aumy? OHO mDouymTaercd TPHHAJIERAMUMD HACISIBUEY,
BO-1-XB, KOTJa UMBETCA MMYImIECTBO, OCTaBIIeeCA MOCIb cMepTH mpesx-
HATO ero obrajgarend, BO-2-Xb, KOTZa HACIBIHEED CBA3AHD Ch Ha-
crbogarereMs POJCTBOMB, JAIOMAMDB NPaBO HA HACIBICTBO, HIA
nmabercss gyxoBEoe sapbmiamie BB €ro moas3y W, BB-3-XB, KOTIA
anmberca OTEpHTOE, ABHOE 3adBIeHie HacIiBIHMEA, 4TO OHD IPAHAID
HacIBJICTBO WA WMP COBEDHIEHH KOHEJIOJEHTHHA JbiicTeid, Wb
EOUXD BHJHO elaHle ero OPWHATs HACIBACTBO, man xe H'BTH JaH-
HHXB, A8 KONXT MOKHO 3aEI0YATH, YT0 HACIBIHWED He
melaeTs OPAHATH Hacabgcrea. llpm marmunocTn mepBHXB ABYXD
($ODMT BHPAKeHiT BOJIH MH T'OBOPHME O ABHCTBHTEIbHOH, HecOMHBH-
HOIl IPUHALICRHOCTH IIPaBa Ha HACIBICTBO JAaHHOMY JHNY, BB cIyyat me
OTCYTCTBiA HemelaHid IPAHATH HACIBICTBO—O0 IPHHALJICHEHOCTE Mpe]-
IOJAraeMoii, 10 I0KA3aTeIbCTBA UPOTHBHATO, T.~€. OTPEYEHIf.

1) Cu. Mmow cr. Orpedyenie orp Hacabiacrsa BB ymepOs EpEXNTOPaN® BE
BOpux, Jdbrommen 1891 r. No 5, crp. 345 — 366 1 I Toms IOpun. mscrbi. u err,
crp. 179 ea.

*) ABcrp. zak. 16 mapra 1884 r. 310 mpaBo jonyckaers (§ 30 H u I) mo
coofpakenians cnpaBexanBocti o wbiecooGpasuoctu, ey, Kaserer, u. ¢., crp. 62.




IIpotaes aTOr0 MOryT® BO3PA3ATH, YTO BTO HpPEIHOJAraeMoe
npaBo Ha HacrbicTBO H ecTh mpaBo IpioOpbreHHoe, Tak® 4TO He-
3aubMEb OHIO OCTABIATS BH CTOPOHSB BOmpoch 0 mpiodpbreHin—oHD
IpH TaKOMB mocTpoeHim mMeHHO W uymbers smavemie. Ha 3r0 moseo-
anMs ceds sambrurs, 94T0 Takoe NPHHALICEANEE JIANY I1PaBO He
ects eme mpaso mpioGpbremroe—gaa npioOpbremia mpasa Heo0Xo-
JUMO ARTHBHOE BHpaiEeHie Boam o upuEATin Hacrbicrea. IIpaso ma
HACIBICTBO, OT'h KOTOparo JWIO He OTEA3AJI0Ch, eme He mpioGpbreno
unb. Ecam 06N HARAKOTO pasinyid MemEAYy OTCYTCTBIeMB OTEA3a ™|
npioGpbreriens me Opt0, T0 npmHATie Bacrbrcrsa Tome He mMbIo
O HHEAROr0 3HAYEHIA W HACIBICTBO eme HE NPHHATOE MOKEHO O
OBLI0 OTOKJECTBHTb CH IPUHATHMD, & MemIy THMB pasinyie Memay
aEMA rpomagmoe. OTpeusca MOKHO JHIMB OTH HAcrbicrBa eme He
NPUHATAr0, 8 OTh NPHHATATO Oe3yCIOBHO HeIb3d; OTpeYeHie Orb
npuEATar0o Hacabjcrea—aT0 He oTpeveHie OTH HacIbicTBa, a OT-
Ka3% OTH COOCTBEHHEIX'H CBOUXH IIPaBh, OTEA3H OTH NPaBB, KEOTOPHA
y&e mepecraad OuTh yracrbpoBamamMu. TouHO Takme, ecIm Ha-
crbierBO OpHEHEATO, TO BB HCKAXD KR HACABIHARY IpPelbABIAEMEXD
onus probandi orHOCHTENIPHO TPWHALIEKHOCTH NpPaBa HA HACIBICTBO
JeEUTH HA merTHb, a moka OHO He npmHATO—HA OTBBTUYAEE M T. 1.
OrcyrcTBie OTEasa OTH NpaBa TOABKO JIaeTh OCHOBAHIE IIPEXIOIO-
JREHII0, YTO NPaB0 NPHHALICHEATS JAHHOMY Jumy. 910 BEpoATHOE
sakli0YeHie, OCHOBAHHOe HA KH3HEHHOMP OmHTE: BB OorsmmmCTBb
CIyJaeBb BT0 Takh H OHBaers, T.-e. 4YTO HpejmoJaraeMsiii Hacali-
HAED TUpuHAIS ¥ TEMB mpioGpbas mHacabicrBo —BH MEHBMIMHCTBS
/Re CIy4aeBh OKAEETCA, YTO HACIBIHMED OTpPEKCd; ecim 510 OOHA-
DY&HTCA, TO NpelmOJOM/EHie PYMHATCA W IPaBO IPU3HAETCA He NpHA-
HAfIeRAMANT eMy. 3ybcs ME BerpbuaeMca €b TagRAME JEe ABIe-
HieMB, Kakb BB YVueHiH o samurb Bragbmia. Biapbmie samumaerca
BB MPEN0I0AEHIN MPaBa COOCTBEHHOCTH; B MOJABISIONEME OOIBIIAH-
cTBb CcrygaeBs 3T0 HpeimoIOmEHie OMPABIHBAETCHA, HO HHOTJA 3a-
MUTOK BOCHOJAL3YETCA BOPH M rpadmTers; HO Takie caysam OyIyTs
Bcerga BH MempmmaHcTss !) B ecam oOkamerca, uTO BAMUTON BOC-
MOJB30BAJICT BOPH WIM TpaduTers, TO UPEJNOIOKEHIe PymuTed H
ou% Jumaerca nmiaxbuid. Bors BB culy EKaruX® cooOpameHid ME
He OToEIecTBIAeMs Ipio6pbremia upasa Ha HacrbrcTBo €T mpexrmo-
JaraeMol0 NOPHHALIERHOCTEI0 ero pawmHoMy Jumy. Ho Eags O 1o Hu
0B10, ecan 0 UpHHATIA HacABICTBA HOPaBO HA HETO NMPEXINOIATALTCS

1) Jhering, Ueber den Grund des Beisitzschutzes. S. 130 n cxbs. Ero me,
Der Besitzwille. S. 144—197.



OpUHALICRAMANS HACIBIHHEY, TO OHO BXOJHTT BF €ro patrimonium
10 JTOEa3aTelbCTBA NMPOTHBHATO.

Bs Bupy aroro memssa He cpbaare HBCKOABREO 3ambuamiii mo
IOBOZY TOH 3aKOHYEHHOH muploOpbreHHOCTH, O KOTOPOH TOBOPATH
Merners ') m Kosars %), m ®roropas mo mxs MEbHIO sakIovaercs
BB IPEEeMCTBEHHOCTH MpaBa, T.-. Bb TOMB, YTO OHO MOEETH Iepe-
XOAuTh MO HacAbicrBy u OHTH oTYyEAaeMHME. HempaBmisHocTs nXb
B3D1AJa CKashBaeTcd WMeHHO BB Bompoch o0B orpeuenin. Bosmom-
HOCTh TPAHCMHUCCIM M IPOJaKH HAacIbICTBA He YKazHBaeTs HA TO,
YT0 OpaBO HA OTKPHBIIeecs HAcIbACTBO ecrs mpaBo mpioOpkrerHoe.
Yro racaercd TPAHCMHCCIH, T.-€. HEepPEX0ja NpaBa HA OTEPHBIICECHT
Hacabacreo mocab cmepTH anma, He ycnbBmaro ero eme TPHBATS,
10 mpuMBHAETCS OHAa M KB INPeJmoJaraeMoMy IpaBy Ha HacabIcTRO,
60 TpaBo ATO OCHOBAHO He HAa NOpPeINoJaraeMoOM’b UDHHATIA Ha-
crbjersa,—uard OBI0 Ol HHYGML He BHBHBAEMOIO (HENiel—a Ha
OTCYTCTBIH JAQHHEXD, U35 KOUXH MOKHO O OHIO 3aKIOYATH, 4TO
yMepmiii mpu RUSHW OTPEECE OTH IPapa; moueMy OHB HE OTPERCo—
IIOTOMY JX YTO He #eJalb WIA 4T0 He MOrh, He yembis ors Hero
OTPeYsCA—3aTO COBEPIIeHHO Oespasamuno; BHETH (arra, paspyimawo-
njaro OpejunoJoEeHie 0 IPAHALICKHOCTH IpaBa JaHBOMY JALY, H
OpejuoJIomkenHie 3T0 0CTaeTead Bh CHIL; CToHTH ke STOMY (AaKTy, T.-€.
OTpedYerino, O00HAPYRHTHCA, W NpPEJHOIOKeHie Iajfaers, & C¢b Thup
exberh cramosurTea HeBosMO®HOK TpaHemmccid. OTHOCHTEIBHO Ee
BOSMORHOCTH INIPOJAE®M MNpaBa Ha OTEPHBmeecs HacrBIcTBO HaJL0
saMbTATE, YTO ero jgame He CTOMTH IPUMUPATH CH HUIeel0 TPELIO-
JaraeMar0 mpaBa; u3b TOTO, 4TO IIpaBO Ha HacrbicTBO eme He
OPUHATOE MOEHO IPOZABATH, HEJNb3d BHEBOJUTH, YTO OHO mpioGpbreno,
MOTOMY 4TO 0 OPOJAEH OHO ABIAETCA NPEANOJATAEMEIMT U CTaHO-
BaTCA TploOpBreHHNMD JHIIb BH MOMEHTH [POJAKH; BB COrJIANIEHIHN
0 mpojam’b mpasa Ha HacIBICTBO BHpaskaerca mpmHATIEe Hacxbicrea,
ofpamenie ero Bb mpioOpbremmoe IpaBo W OTUYEJeHIE €ro Kars
TAKOBOTO.

B® pupy msiomenBHXB coodpameHiii, oTpeuenie 015 Hacaibicrsa
#BIfeTCA AKTOMB, KOTODHII HampaBiderca Ha deminutio patrimonii,
yMaleHie WMyIeCTBa — AKTOMB, MOTYIIAME BPEIATH KpeiATOPaMb
JUN2 OTPERMIArocd; BH CHIy 3TOr0 OHB Ipmu3maercd HeybiicreaTexs-
HEMB § Kakbh TAKOBOX HE MOKETH PAPVIIATh NPEIHOJIOEEHIA 0
IPHHALIKHOCTA MMYIIECTBA JaHHOMY Inny. B® moassy aroro amma
OTEPHLIOCH HACIBICTBO: BB €ro JAnS BOSHUEIO IpeInoIaraeMoe Ipaso;

1) Menzel, 8. ¢. L. ¢
?) Cosack, 5. ¢. 1. c.




OHO OTPEEJIOCh 0T HacrbiCTBa, PaspyMIHIo O IOPH J0 BpEMEHH
9T0 INpeJHoJo:ReHie; EPEIUTOPEH YHHYTORAWIH AETH OTPEYeHid;
npekRHee INpejnoJoEeHie CHOBA BCTYNAaelh B CHIY; NPaBO CHOBA
npernoraraerca Bp Jant HacTBIHWEA M mOYHTaeTCs BXOZANMMME BB
COCTaBB €r0 HMYHEeCTsa ).

HOpyroit xapakrepumii cayvait — oTEazs 016 jgapa. MomknO IU
HMYIIECTBO TOfapeHHoe, HO elle He NPHHATOE OJapeHHHMB, CYHTATH
NpAHAJICRAMUMS KB COCTABY €ro HMyIecTBa H, caIb10oBaTeIbHO,
JOMYCTATH OOpOBepmkeHie 0TEasa 0T5 japa? Bompocr ators pbmaerca
AOKTPAHOI0 TAEB, Kakb HA T0 HeH30HEHO YEABHBAIOTH NPHHATH
TOX UIA JPyroo Teopiero Bo3spbHIA HA OTEas® OTH YBeIMYeHlA
HMYIeCTBA—Takb mocrymaems u M. M Tyrs orcyrcrBie Tagoro
poja pxbiicTeiifl co CTOpOER WA OJapEHBAT0, W3 KOTOPHXDH BHIHO
Okl OFI0 HemelaHie HOJIYYMTH Japbh, YEASHBAETH HA TO, YTO IO-
JAQPeHHOe MMYIIECTBO MOYATAETCA NPHHAAIEKAMAMSE OJAPEHHOMY, 10
JOEa3aTenbeTBa NpoTHBHATO0. Jli1d4 ycramoBiemia papemia BoBce He
Tpedyercd coriacis ojapeEHaro—rpe0yerca WO OTCYTCTBiE He-
coraacia. Cabrosareasmo, pass japenie cpbiano,—mnojapeEroe nmy-
IECTBO YACIATCA BB COCTaBb MMylmecTBa 0JapeHAar0 W OTEAsh OTH
Aapa ABIAETCA YMEHBUICHIEMD WMYIIECTBA W, CrbIOBATEIBHO, MOKETD
HOJJIERATh OHPOBEPAEHII0 CO CTOPOHE KPEIUTOPOBE. Keau Tmogo0HE it
BHBOAB OTHOCHTEJIBHO OTpevYeHld OTH Hacabacrsa mpejxcraBafas HE-
KOTODEIA BATPYAHEH1A, TO TAKOBHXD He HMBETCA OTHOCHTEIBHO OT-
REasa OT% fapa. Tarodl BSLIgNb BA HAXD HAXOIHTE ce6b moxTepmEY
Y DHUMCEAXD IODHCTOBS H Y BeIWKAro mxXs ucrorxoparers Casumbn 2).

') Bospa®eria npod. I'pumma mo Bompocy o065 oTpedeninm ors EHacrhicrea
BB Ymep6s EPeiTOpaM® O4YeHb HedACHE. OHB TOBOPHTH, 4TO Bb 3TOMB civiak
npesymouia xacaerca (?) cawaro mpio6phremis. M3s toro, wro, mo mabin npod.
I'pnmma, sra mpesyMniia paspymaerca oTpedeHiess, MOEHO BARINYNTG, YTO 0
oTpedenia HacabicTBO mpexmoraraerca npioGpbreREEMT HacIBIENEONS. DTO cO-
BePIIEHHO HELONYCTHMO. SacTaBHTh HACIBIHWEA OTPEYsCA MIM OTPEYHCA 3a HEro
HElIb3d, a OHB HE OTpeYercd. SHAYHTH, HCXOIA H3H NPEXNOIOMKEHIH 0 npio6pk-
TeHin uMB HacrbicTRa, KpeuTopH HacrbjolaTels Moryrs TpeGoBaTh ynaary xoi-
roBbh Hacrbronareia mss mmymecrsa Hacrbiumga? Cepresmma coolpameniz mo-
Oy:EJA0TH TUPOBOJUTH pasiHyie MEmIY NpaBaMi npiobpbresnEMYy T Jume Haxe-
ramumuca in bonis anma Oess mpioGpbraTerrnaro ocHOBaHisA. llaxbe, ¢b» TOURM
spbmia upod. I'pamma, copepmenno memocrbroBaTe bHEO €ro yTBEpEIeHie, YTO OT-
pedenie ors macibicrsa paspymiaers IpuH3HABAEMOe HMB NMPELUNOI0ECHIE O upio-
Opbrenmons npash m mpuToMs CBH 00paTHOW CHIOW, T. €. 4T0 NPABO HHEOIAA M
BOBCe He Ohxo0 mnpioGphreno; ecam e NPUIHATH NPeINOIOEEHie O npaed anms
Haxoxdmenca in bonis auna, To orpedenie DpeanorOEeHia STOTO He paspymaers—
(agrs waxomaemia npapa in bonis mmua Ko OTpPEeYeHid 0CTAETCA He3HOJAEMBIME,
4 camoe oTpevyenie gBiferca yMaleHieMT HMYIECTBA.

?) Savigny, Syst. d. h. rém. Rechts. B. VI, § 16.



Tars, Yasniams roeopnrs: non potest liberalitas nolenti acquiri 1),
a Ilaseas: invito beneficium non datur ?); Gyrsassmmii emsicas
9TEXD BHpameHIi TOTH, ur0 Japemie He mwbers CHIR TPOTHBS
BOJH OJ2peHHAro0, a He TCTH, UT0 jJapeHie mmbers cCmiy Jmmp HO
Boab oxapenmaro. Iloma, cabjoBareisHo, onapeHEmil, Kakh BEpA-
#aerca Hamps X TOME, ,HE OTpeKci” OTH apa, OHB CUATAETCH
o0aajarerems ero; ecan ombs orpeverca in fraudem creditoris, o
9TO OTpeYeHie MOMEID IMOJIeRATE YHHYTOREHID H NOJAPEHHOE
ocTaeTci BB cocraBb HMymecTBa OJADEHHAr0; OHO MOKETH OHTH
0T00paHO y TOr0 JHIA, BB DPYEAXP KOTOPAr0 HAXOAATCA; TAKUMB
INIOMB MOEETH OHTh, IpekJe BCEro, CAMb JapHTe]b; Aajenie, Kak®
aRTh OTYYHEJEHIH, BOSCTAHOBILETCH BB CBOCH cmab u japmress 10a-
HEHD BHJATH MMYUIECTBO JJA BO3BPALIEHIA €ro BH YHCAO0 O0BEKTOBD
B3EICEAHIA.

Haromens, Heasss He ckasarts BBCKOIBEUXD CIOBH 005 0TEash
OTD YCIOBERXD® Hpass. MOMKHO 1 3TH OTKasH NpPH3HABATH OTEA-
saMp 075 upioOphrenia mpaBa HIK BTO OTEA3H 0TH HPiOOPETEHBEXE
upass? HeoOxommmocrs phmenis Bompoca Bo Bropows cMECIE He
MOEeTH mojIexars conmbrin ®). Velosroe mpapo BXOIHTE Bb COCTABS
uMymecrea Juma ). OTHOCHTEIBHO IpaBa PE3OMIOTHRHO YCIOBHATO
Bb 3T0MB W COMHDHIA GHTL He MOKETH, UT0 e EACAETCH CYCHEH-
SHBHAr0, TO H OHO OTHIJb HE MOEeTH CYATATECA OYAYWAMB Ipa-
BOMB—OHO OTHpasigers Bch (yHENiIH npasa, 3a HCEIOYEHIEMD
OCYUIECTBIEHif; EPEINTODH MOEETH YHHYTOKATh AETH, KONMB JIAIO
OTE23HBAETCA OTH TAKOr0 IpaBa, XOT4, KOHEYHO, HA IPAKTHES mo-
100HAT0 pofa caydanm 1oMEEH OuTE phikun. Kpeiurops, yRRUTORRBE
akTh 005 YC1OBHO-CYCIEH3HBHOMD IpaBl, BHHYAZEHD OyIeTh KIaTh,
IOKA YCIOBIE OCYIECTBHTCA; MAIO TOTO, €My YJIPOBAET: H Heocy-
mECTBIeHIe yCcaoBia—urd eMy Torga xbaars?.. VI aTor0 Mago, wacro
ycIoele ABIsgercd Bb (JopME IOTECTATHBHOA W caNb JOIBHAES Dh-
maers cyup0y mpasa. O Teopernueckoil me cropoEm HETH mmpe-
HATCTBLA KB TOMY, YT00H 1 KEDEIATOpPS, OyAe HeIaeTs, OMPOBEPrSH
aKTh, KOUMB JONKHAET OTKASHBAETCA OTH YCIOBHATO NpaBa.

b) Pasimyie aKTOB® NOJORHTEIBHHXD M OTPHIATETb-
HH XD, Bb 32HAMAKIEMS HAcCH Bompoch, mabers BeceMa BamHO
sHavenie. Ha mepBeIXT Heuero 0CraHABIMBATECSH, CIPAIIHBAETCH, MO-
TyIs JIH OTpPHUATe]bHEE AaKTH, T.-e. yOymeria nim OGesxbiicrsia
OHITH ONPOBEPTAEMEl KPEIHTODAMH, B Ymep0h KOMMB OHH COBEp-

1) L. 19, § 2. D. de donat. 39. 5.
) L. 69 D. reg. jur. 50. 17.

’) Hartmann, . c., crp. 44.

‘) Windscheid, 8. c., § 89.
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menn? Boumpocs arors upessuuaiiro cmopers B amreparyph. Obpa-
madch Kb pascMoTpbHi0 BHCTABICHHHXD YYEHHMI TeOpilf, MH He
CTaHEMH OCTAHABIMEBATHCA Ha THXB, KOTOPHA CMOTPATH HA BOIPOCE,
KaKkb Ha quaestio facti m mpegocTaBIAlOT: BH EA®KIOME OTABILHOMB
caysad cyapb pbmute BOHpOCH, HOLIEHEUTH JU JaHHOE OTPHIATEIs-
noe pbiicreie ymmuromemiio !). Tarums paspbmemieMs CHOPHATO
BOTpOCca Hayka jJaers cedh testimonium paupertatis; Hazo me aaTh
u cyaph mapbermyo mopmy ias paspbmenia cmopa 2). Uro Eacaered
yYeHHXH, JA0mMuXb TO HIM Jpyroe paspbmemnie pompoca, TO OJHH
1a10Th TOJOKUTENbHEI, Apyrie—orpunarelbnrii orebrs. Ocrano-
puMcA cHavara Ha mocabaEmxs. He Momers He morasarhca crpas-
HEMT, YT0 OTPULATEIsHHH OTBBEIT Tal0TH M MOTHBH EKak® KB rep-
MAHCEOMY, Takh M Kb ABCTPliiCKOMY 3aKOHY 00 OCHADHBAHIR Epexd-
TOPOME AKTOBE, COBEPUICHHHXD AOLEHUEOMS ). Ilogiep®Ey #e B
ToxrpuEs Taroe Bozspbmie He mMbeTs; TOILEO IBA-TPH HMEHH MOKHO
OTHeCTH Kb YHCIy CTOPOHHBEOBDH 310r0 Bosspbmiz. Tars, Kopas *)
MCXOIUTH W3H TOH MECIN, 4T0 CI0BO ,abiicrsie“ Bcerja o0sHavaers
MOJ0RATEIPHYI0, aKTHBHYI0 xbaTeasHOCTH Junma, OespbareasHOCT: &Ee,
desybiicTBie HEKOrZA He MOEETH OHTH OTOXIECTBIAEMO b IbHCTBiEMS;
ONpOBEpPraeMo W YHHYTOHAEMO MOEETH OHTH TOJEE0 JbiicTie, mbo
¢h yHHUTOHREHIeMB OespbiicTBid, T.-€. Ch YCIpDAaHEHIEMB €ro OpPHLH-
YeCKUX® HocabacTBiii, HEe MOTyTH HACTYIOHTH IOJOKHTEIPHHA WO-
cxbacreia; Grarojapd STOMY JHWIIb OTEPEBAETCA BOSMOEHOCTH XBicTRO-
BaTh IOJORATENBHO; IOTOMY-TO, €CIN EKpPEIATOPaMB OPEJOCTABHTH
NpaB0 OOPOBEPraTh OTPHIATEIbHHE AKTH, TO CcIBIyers HMB me
NPeJOCTABATh W COBepPUIEHIe JAHHAr0, HECOBEPHMIEHHATO AONHKRHHKOME,
moxommTeapnaro xbiiersia. Ilpormes sroro Taprmans °) cumpaserimeo
BOSPAKAETH, 4TO, BO-1-X5, BeAKoe JBiicTBie BH IOPUAHYECKOMB CMHCIE
ecrb IPOsBIeHie BONM, KOTOPOE MOMKETH BHPAsHTHCS BO BEE mam
AKTHBHO MIM DACCUBHO, Halp., HeIpelbdBIeHle NCKa €CTb Nac-
CHBEOE, OTpHIATelbHOe BHpameHie Boam, mmblomee onpeibienmms
0pUInYecKia mocabierBis W IPHTOMB, BO-2-XB, HOcIBACTBIA UHCTO
IIOJI0EATEIFHATO CBOfCTB& — HEOCYU[ECTBIEHIe IIpaBa BB TeyeHie
JaBHOCTHATO CPOKA BJIeYeTH 3a €000 IIpeEpaimieHie ero m T. In.
CUs ycrpamemien® 21nx® mocabjicTsiii He TOIBKO JHIIB OTEPHBAETCS
BO3MOMRHOCTH COBepIIeHld MoJOomEmTeIbHaro IbiicTBiA, a HACTyDAKTE

") Hartmann, . ¢, crp. 41. Kranichfeld, u. e, c¢rp. 12; 1 3a.

%) Jaeckel, u. ¢, crp. 49.

‘) Begriindung des Entvurfs einer Konkursordnung ete. S. 1414. Kase-
rer, €. ¢, cIp. 54 nm 55, 138—142, 209. 216.

‘) Korn, 1. ¢, crp. 62—64.

*) Hartmann, g. ¢, crp. 39.
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BIOJHES TOJOEHTENbHEE PpesyJIbTaTH; €CIH IpaBo TpedoBamia He Gy-
AeTs TPUSHAHO MOTAMEHHHMF JaBHOCTBI, TO OHO HPOJOJEAETH
CYIIECTBOBATH, H TEMB YCTPAHATCA TPENATCTBiA, 00HAPYRABMIIACA TPH
p3pickanin. IIpabarxares kB »TAMT Bo3pameHiam® l'aprmama mewero,
mhus Goxbe, uro cams HopmEs, BB cymmocTH, I0NyCKaeTh H3EH BH-
CTABICHHAr0 WMB IPABHIA PAAD HCEIYeHiH, uré pbmuressmo mHe-
MOHATHO BB BUAY NPUHOUNIAIBHALO XapakTepa JAHHATO HMB 06MAro
mpasmia; ecau Oespbiicreie He ecrts xbitcrBie, T0O HE BB EKaKOME
cavaa’h, game IO HCRIOYEHI0, AMB OHTH He MomeTh. VCRrouemiamm
srnMm RoprE® npmsEaers 16 ciyuam, KOrga 3ak0HB OpHJaeTs 0es-
1biicTBil0 3HAYeHIe OJWHAKOBOE CB AbiicrBiems; ecam Gespbiicreie,
0 CymecTBy, Heabsd cyubmmsarTh c¢b pbiicTBieMs, TO m 3aKOHE Ges-
culIeHs 310 cibiars; a ecam oRBH 870 jbiaers, Bb UeMB COMHBHIA
OHTH HE MOEETH, TO M xbiicTBie Heapssd Takd PESKO pasInymTh 01
desybiicria. Ors orpmmarersEmx® jpbiicrsiii KopEs Taxme pasim-
YaeTs CIyYanm INACCHBHATO YYacrid JOJNRHAEA B H3BBCTHHXSB CO-
OHTIAXB; CIOJA OTHOCATCA: @) KOHKIIOZEHTHES JBHCTBiA, ROTOPELA,
Eakb MOJI0EATETsHEA IhitcTsid (?), ABIATCA HMEHHO (OPMOI0 TAROIO
yuacria ') m b) cayuam, morja mnpmmbmserca moxomemie qui tacet
consentire videtur quum loqui potuit ac debuit ). Camas xapaxre-
PHCTHE3 STHXH CIJYYaeBb, KaEkb IIACCHBHAIO YYacrig ©s COOHTIH,
yEa3HBaeTh, YTO OHH CYTh OTpHuATersHEA xabiicTeia mw, cabjyosa-
TeJbHO, €CIM Kb HHEMG NPHYACIAT KOBEJIOJCHTHHA JbiicTBig, T0
yiie HHEARD HeIb3d Ha3BaTh nxXb IBHCIBIAME MOIOKHTEISHEIMH;
cIyya¥ TACCHBHATO YYaCTiA CYTh BCerja OTPHOATEIRHEA rbiicTBis,
a EOHEIIOJeHTHHA IbiicTBig MOTyTs OHTH IOJOEHTEISHEA W OTPHNA-
TEJIbHHEA; YTO e KacaeTcd cayyaeBs uUpuMBbHeHid mDoromeHis qui
tacet etc., To Moauamie, KOHEYHO, €CTh IIACCHBHOE YdYacrie u He-
npenbEEO orpumaTeasHoe Abficreie. B® BHJy sTOr0 M ykasaHHEe
cIysam He CYTh HCETOYEHIA W35 TpPABHIA, IO CYIECIBY, HEJIO-
IyCRAOMAro ACKIOYEHiH; njed pasrpaHAYeHid HXD OTH OTPHIATETb-
HEXF AbiicTeiii HWEaknxs ocHOBaHii He myMbers. K1 mpumsepmen-
nams Hopma mago ormecrn Péapiepuiopda ®); m OHB JOOyCRAETH
u3b 00maro npaBhla HCRIOYeHid BB Gopmb maccmBEAro yyacTia BB
coomrin ((Geschehenlassen), mo me Oesycaoeno, a pxaers eme Goxbe
apodHOe nbieHie, a WMEHHO, pasldyYaers cayyam OoibIIeil IPOZOJI-
JEATENPHOCTH IIACCHBHAIO YYaCTid OTH CIYYaeBH MeHbIIeH HpOJOLEH-
TEJIBHOCTH; €CIH IACCHBHOE yYacTie IPOJOJIAAIOCH JOJAT0, OHO, RAKb

1) Fuchs, Deutsch. Konkuresprocess. S. 45, u. 6.

) Otto, 8. ¢, crp. 39, Tome y Sarwey Konkursordnung fiir das deutsche
Reich 2 m3x. S. 142.

% Volderndorf, u. c., crp. 17.



' T

aKTh, He HOJIEEATS YHWITOEEHIO, BH MPOTUBHOMD Ee cIydab, T.-e.,
EOTJa OHO BHpaswIoch BB exuAngaoMs Sich-passiv-Verhalten—
noprexnTs. Cams PErpiepEIOPPT BF THTHPOBAHHOMT COYHHEHIN
COBHAETCA, uT0 HUEBMB 5710 rhieHie He TPAHATO W VIEHEIMD MIpOMD
IPUBHAHO HEHAYYHEIMB, XOTA BB CyAeOHOH upakTues oHO B y100-
creoms npumbngerca '). Opnako, mpeicraBuTeTH HAYKH HECOMHEBHHO
OuLIu TpaBH, W HOBHI apryments Pérpiepnropda, EOHEYHO, HHEOTO
He BB COCTOAHIA YOBAMTH; OHB TOBODHTEH, 9TO IpPH IIPOJOJRHTETH-
HOCTH CPOKa IIACCHBHATO yyacTid Hem3pBeTHO, Eakylo 9acTh ero OHb
He J0JEEeHD OBLIs TMPONYCEATh W EaKOi CpPOEB, cabioBaTerbno, MO-
CPEICTBOMB OCHAPHBAHIA JONKEHH OHTh BO3CTAHOBIEHB. JTOTH ap-
TYMEHTH He TPYAHO YCTPAHATH, ecam uMBTH BB BH]IY, 9TO BB CIy-
9aAXB, EOUJa CPOKB onpexrbieEs u3BECTHEIME IeplofoMb BpeMeHH,
pbmatomee sEauenie nubers KOHeUHHI MOMEHTS Iepiofa; €CId IpPO-
NYMEeRs HSTOTH MOMEHTH, TO yime HeYMBCTHO CHPAIABATE, KAKYIO
gacTh mepioga He cabr0BaJ0 TPONYCKATH; €CIW NPONYIIEHD ROHEU-
HE MOMEHTH, TO MCTEKHIIME CUATAETCA Bech NEepiOfs H Bech OHB
I0MEEHD OFHTh YHHUTO®EHS. Bors mouemy lereas °) cobepmemnO
nOpaBh, TOBOPA, YT0 HENOHATHO, moYeMy OoJpmIell wWinm MeHbmIeii
IPOAOJIENTEIFHOCTH ITACCHBHATO YYacTid HajJ0 NPHIABATE 0c060e
3HQUEHie IaA ocmapuBaeMocTd, mpuGapisd: Tab &P TpaEAma, mpe-
xbIB, €¢b» ROTOparo ocmapmBaeMoe YOyIleHie CTAHOBHTCA HEOCHAPH-
BaeMEME? UTo EacaeTcd MOJ0EATEIBHON TeOpin, TO EpailauMy mpecTa-
purenamn e spumiorea lerers *) m Kosags *); m Tors m apyroi
IPA3HAITH, YTO €CIW DPash JONYCKAEeTCsd, OPA HAINYHOCTH H3BBCT-
HEIXF YCI0Biff, ompoBepmeHie xbiicTBilf IOIXHWEA, TO BCARAr0 Pojia
oTpanaressusld JbicTBifA, ecIm OHA yJOBIETBOPAKTH JAHHEIMB YCJIO-
BidMB, MOT'YTH 6LTh onposepraeMil. Ho 00a yuemHX® Earb Gyaro OH
CTaBATS W3BBCTHEIA H OTPAHHYHATEISHHA ycaoid: Iexean TpeGyers,
yT00N TyTeMB JAABHATO OTpHUaressnaro Jbiicria wmsBbcrHAZ dYacTh
Omaa BEAbIeRa WS COCTaBA WMYMECTBa J0RHHEA, a Hozaks,
uro0m pbiicTBie 6ma0 mambpermoe u cozmarexrsHoe. Ho st Tpedo-
BaHIf TPEICTABIAIOTCA OTPAHAYATENSHBIMH JANIb CB HEPBAaro BarIAJA.
Ecan pass Tpelyercd, uro0H rbiicTBie yA0BIETBOPAIO YCIOBIAMB €ro
OIPOBEPRUMOCTH, TO ITHMT Yy&e YEA3HBaeTca Ha TO, 4T0 XbiicTRie
9T0 JOM:RHO OHTH HANpaBIeHO HA YMEHBbIIEHie HMymecTBa W OHTH
HAMBpeHHNMD H CO3HATEIBHEIMB; ecIm HETH STHXD OOHERTHBHHXS

') Oan pamsmie ero H3i0KuIL BB cBoeMb counmHeHim Die Konkursordnung
fiir das d. Reich, crp. 261.

?) Jaeckel, 8. ¢, crp. 48—49.

%) Ibid., erp. 49—50.

%) Cosack, =, c¢., crp. 48—50.
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1 CyOBEKTHBEHXE 2JEMEHTOBB, T0, OyAb AbiicTBie Jame NOJOBATENb-.
HEME, ONPOBEPTHYTO OHO OHTH He MOmeTs. Ho HesaBmemmo o015
9TAX’s MHHUMHXB OUpaHUYeniii, wpaiimiii Bsraagd Iekers m Kosara
He MOEeTH OHTh NIDHHATH MOTOMY, YTO OHGB 3aXBATHBAETDH CIUII-
ROMB IIAPOKiIH EPYI's OTPANATENBHEXD NBHCTBIi; BTOr0 CIMMIKOMD
Nax0, 4ro0H JJaHHOE OTDHNATENBHEMSB IBACTBIEMB YyMAI4I0 HMY-
HIECTBO JOMKHHER, HEOOXOJuMO eme, YT00H Ch YHHYTOREHIEMDH ero
MMYIECTBO caMO C€o00if BOSBPAmAJOCh BH YHCI0 OOBERTOBS B3H-
ckamid. Damme kb ncrmeb Mub@id Ae croap KpaiiEMXB Opejacra-
Buteseil sroro manpasiemis, Orro ') m Memmera %). Orro jo-
IyeKaers Ompopepaenie JAmb TBXD aKTOBE, KOTOPHE B3aKIIOYAI0TCH
B Hecopepmenim pbHCTBLA, HATNPABICHHHXD HA COXpaHeHIE 3a JH-
IOMB NPHHAAIEEAMAr0 €My IIpaBa; HECOBepHIeHie STHXT NBHCTBIi
BIeYeTs 3a c000i IOTEPIO MPaBa—O0HO BXOAHTT BB COCTABE (PAKTOBS,
BHI3EIBAIOMAX'G JanAoe H3MbHeHle, T.-e. yMeHbIIEHIe AMYIECTBA JUIA:
Ha-pajfy b ApyraMu QaxraMu OHO ABIdercd conditio sine qua non
3TOTO yMEeHbIIeHid. JTa XapaKTepHCTHRA, camMa mo ce(h 0esycroBHO
pbprag, HegocraTouHo noiHA; Ho Menmeas abiaeTs Kb Hell eme
BECHMa CYyIeCTBeHHOe J00aBleHie W, €CIH BB BHAY 5TOr0 Jo0aBleHid,
dopuyauporaTs 00miii XapakTepd OTpANATEIbHHXD JbileTsii, mos-
JeEAMAXE ONPOBEPHENII0, TO XaPAKTePACTUEA HOJYYHTCS COBEPMIEHHO
npapuxsbHad. OB TOBOPHTH, YTO KpEJHTOpaAMB He JaeTcd IpaBa
COBEDITNTH JAHHOE HECOBEPIIEHHOE I0MEKHWEOMB LbiicTBie 32 HEro—
TpeThe JIHUIO JAImb 00432HO0 BHJATh HMYIECTBO, HOIyuYeHHOE BH BHLY
COBEpPIIEHIA JONRHAEOMSG JaHHAr0 orpunarersHaro xbiicreia, jpas
ofpamienis Ba Hero B3HCEaHig ).

M ceiongemcs Bbp moxssy Teopim Otro m Menners, gopmy-
aapys ee cabiyommys o06pasoMb: BF HPEHHNUDE OTpHANATE]bHEE
QKTH, KakD BREPA:KeHIA BO1M, HaIpaBIeRHONl Ha wmsMbHeHle OpaBo-
OTHOIIEH1d, COBEPHIEHHHE JO0NEHUEOMB BB YWeEpOs KPeguTopy, ecan
OHH YJOBIETBOPAITD OOBEKTUBHHMP A CYOBEKRTHBHEME YCIOBIAMB
ONpOBEpPKeHIA, MOTYTH OHTH ONpPOBEPraeMs KpPEIATOPOMD; IOJHHO
OHTh JIWINb VCTAHOBIEHO OJHO CHEIiaJbHOe OrpaHHYeHie: OTphNa-
TEIBHHI aKThs JA0NEEHD BHPARATHCA BB Hecopepmeminm 1biicTeig,
He00XO0IUMaro Jinm coXpaHeHid sa cofoil jammaro mpasa. Pass abii-
cTBie 9T0 BB TeuyeHie ompexbleHHAro cpoka He COBEPIIEHO— COBED-
mIeHie ero HeBO3MOKEHO U, TaKb CRa3aTh, OTPHNATEIBHHE 00pass
abiicreia auma gpagercAd JAd HeEro 00CTOATEIBCTEOMD, DPaspyma-

1) Otto, B. c., crp. 38—41.
%) Menzel, u. c. crp. 70—72.
%) Ibid., erp. 78.
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UEMG €r0 HpPaB0 WIH YMEHBUIAIOIIUMD €ro HMYIIECTBO; €CIH 3a-
EJIOYUTEIbHEI MOMEHTH YCTaHOBICHHAro mepioga OesybiicTid saBep-
muaca cum animo fraudandi, To 14 EpejuTOpa OTEpHBaETCA BO3-
MORHOCTH ONPOBEPIHYTh 3TOTH AKTH, WiH, ToYHbBE: STHMD AKTOMB
OesybiicTBIA JNONKHHEA KPEIUTOPY OTEPHEBAETCA BOSMOKHOCTL Tpe-
OoBaTs, 4TOOH CpoED Oe3xbiicTBifA, OKa3aBmIiiicd HCTERIHMD W Pas-
PYHIABIILH UPaBO JOMEHAEA, OHIB VIINHEHH,—YTOOH €O31aHO OBLIO
Tak0e NOJOMeHie Beliell, HpH EOTOPOMT BaKIOYATENLHH MOMEHTH
nepioga GesybiictBis karks OyATO OH BOBCE He HACTYHAID; JOJRHHEY
OTEPHBACTCA BO3MOEHOCTH jajfbe OesybiicTBOBaTH, M MpPABO €ro Impo-
JOIR2ETH UNCIATHCA 32 HUMB, BXONHTH BB COCTABH €0 HMYIIECTBA
I TOAJEHKHTH BO3EDAMEHI0 BB YACIO O0BEKTOBD BSHCKAHIA. OTO
VHAYTOAERle OTPHIATEIBHAr0 akTa OTHIOZb He cabiyers ceds mpej-
CTaBJIATh EAKB OTKDHTIC X1 JOMKZEUKA BOSMOKHOCTH €OBEPHIATH
1biicrie mMB paHbe He COBepUIeHHOe HJIH KAaKb OTKEPHTIC BO3MOE-
HOCTH JAJ: Kpeguropa copepmutb 3710 abiicrBle: mepeoe J0OYCTATH
HEBO3MOKHO DOTOMY, YTO OIpOBEpEEHIe HE €eCTh BO3CTAHOBICHie
OpaBb JOJEHAER, & JNIb IPeJBAPHTEIbHOE, TPIyTOTOBATEALHOE
CPEJCTBO B3HICKaHII —HMYIECTBO He Hepexojurs BcabicTBie ompo-
Bep/AEHid aKTa Eb JOMKHAEY, & IOCTyHaeTs BB YHCI0 005~
€RTOBD B3HCEQHIA; BTOpOE e HEJOMYCTHMO HOTOMY, YT0 KPEJuTOp
He IpeJCTaBnTels JOIFHAKA, HE OCYIECTBHTEIb €r0 HPaBb, & Cb
Ipyroii CrOpoHH, KH HEMy HHKAKHXD HIPaBh HA HMYIIECTBO OTH
JoamEARA He uepexoauts. Caooms, OeszybiicTeie J0MmHAER mapa-
JA3yeTcd BB TOMD CMECEXB, yYT0 HE HACIYDAKTH HOPMAJbHHS IO-
crbrcreig ero,—Eakd OH NOTepAHHOE MOPABO HPOAOJIEAETH Cylle-
CTBOBATh. DB BHAY BTOTO MH MOKEMTB CKasaTh, 4TO Takle OTPHOA-
TeJIbHEE AKTH, COBepIIEHHEHE I0JEHNKOMB, I0JI€EATH ONPOBEPREHIIO
CO CTOPOHH EpEeInTOpa, II0 YHUYTOKEHIA KONXBH HMYIIECTBO, Iepe-
mejmee, OJarojapd HXB COBEPIIEHI0, Kb TpPeTheMy JHOY, CaAMO
c00010, (esd HeOOXOAUMOCTH COBepIIeHid MOJORHTEIbHATO XbiHCTBIA,
BOSBpaIaeTcd BH UHCIO 00BeKTOBd B3HckaHid. Ha campe xapax-
TEpPHEE CAyYya@ 3THXD OTPHOATEIBHHXE AbiicTBii, uMBOmMAXSE 3HA-
yedie U BB HAcTOdllee BpeMd, YEA3ald PAMCElE IOPHCTH—3TO cAydan
moracureasRoil u upioGpbrarensnoii aasmocrn '). Kpeaurops animo
frandandi mpomycruIb CpPOET HCEOBOH JABHOCTH; COOCTBEHHUET HE
Tpedosals o0paTHO uMymecrea Yy Baaxbisma; Brapbiens praedii
dominantis He OCymeCTBHIL HpaBa HA CEPBUTYTH BE praedium ser-
viens. Rpemmropm sTHX® Innb, T.-e. KPEJHUTOPA 1O IOTAMEHHOMY

) Ulpianus B» L. 3 § 1 D. quae in fraud. cred. 42. 8. Paunlus s L.
4 D. h. t. m L. 28 pr. D. de verb. sign. 50. 16.
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JABHOCTBIO 00A3aTe]sCIBY, coOcrBeREMEA mMbHIA, 00Jajzareld mnpasa
HA& CEPBATYTH—MOTYTE OIPOBEPraTs 3TH OTPHIATeNbHHA IbiicTBid,
VEAsHBad Ha T0, 9r0 wumblorcd BB HAIWYHOCTA CYGHEETHBEHSA U
O0BERTHBHELA YCIOBif ONPOBEpEEHiA, u TPeOyA YHUUTOHEHIS IOPHIH-
YeCEHXD mocxBicTBiil Gesybiicrsia p0imEWEA, T. €., YTOOH AABEOCTE
npofoxkana Teus. Jlarbe ororo WHTEpECH EDEIUTOPOBL HE HAVTE;
BMB BOBCE HE HAI0 HA IPEIBABIATH HCKA, HE NPELHABICHHATO JOTE-
HUEOMB, HH NpPeIBABIAT, MCKA, HE UPEIBABICHHAT0 COOCTBEHHH-
KOMB, HH OCYWECTBAATH CEPBATYTA —IIA HUXD JHIIb BAKHO, UTOOEH!
00f3aT€ACTBO, TPABO COGCTBEHHOCTH W IPABO HA CEPBHTYTH MPO-
AOJNEAIA CYHECTBOBATH, KARD HENOTAINEHHHA AaBHOCTBIO, Ha0H HXTE
MOEHO Ona0 00patnTs BH 00BEeRTH B3HCRamia. Ho kpomb sruxs
CIy9aeB5 MOTYTH OHTH M Jpyrie, Hamp., KOUJa JAHHOE IPABO OTpPa-
HUYEHO NPERIIOSUBHEIMB CPOKOMB W T. II.

2) AETH BaupaBIleHHHE HA YCTAHOBIEHie HIW Uperpa-
meHie BEUIHEXs HOPABb M AKTH HANPABICHHHE HA YCTAHO-
BAEGHIe HIW NPeRPameHrie 0043aT€AbCTBEHHHXD IPABT. Y MeHb-
IIeHie WMYUIeCTBA JONRHARA MOKETH Npousoiitn mim serbicreie
YCTAHOBIEHIA BEMHHXB NPaBb, Bh (opMb BemHEIXD Orpanmdeiii,
Bb €r0 cOOGCTBeHHOCTH, WIHM BCIbICTBie MpeRpalenis BemMHKXS NPABE,
BE (hopmb OXHOCTOPOHEATO HIM JBYXCIOPOHHATO OTYVRACHIA HIAXB
npaBs. ToYHO Takme m BH 061aCTH 0643aTEIBCTBEHHEIXD IPABD
aRTs MO®ETH OHTH HANPABIERD HA YCTAHOBICHiE BH WOIB3Y Tpe-
THAIO JHIA JAHHArTO IpPaBa, WIW HA IpEEpamienie 0043aTeIbCTBEH-
HAr0 mWpaBa BL Junb KpeiuTopa WIN BEH JADB OIKHAKA.

Paszemorpuns raaspbiimie msm 5THXD CI1yYaeBd BB OTTEILHOCTH:
I. YCTAHOBIEHIE 1 DPEKPANIEHIE BENHEHXT NPABG. A. Yera-
HOBJEHie BEIHHXT IPaBb.

a) YcranmoBieHie JOMEHHEOMB NIpaBa 3aiora mo pamnbe
BOSHHEIIEMY 0043aTelbcTBy. Bompocs © BOSMOKHOCTH OHmpO-
BePREHIA KDPeIuTOPOME AETa, KOHUMB JOLEHWED YCTAHOBHIL IIPABO
3aJ10ra BB CBOeMB HMymecTBS, OOJIBMUHCIBO YYEHHXT pPHmaoTs BB
mo0EATe bHOMS cMbiexb ). Uro Racaeres ocmOBamifi Taroro pb-
meHid, T0 OHH 3aEINYA0TCAd BH TOMB, YTO0 TAKOE IWPABO 3aJ0T3
yMEHBIIAETH HMYIIECTBO JONEHHEA, X0TA, Kars sambuaers Orro %),
He a0COIITHO, a TaRb ke, EAKs Opu CIBIES CB HEBUBAJIEHTOMD
BOOJIAE COOTBETCTBYIOMMMD CTOMMOCTH HMYINECTBA; KAKD TYTH DPaBHO-
O’BbHHOCTS MMYIECTBA W ODKBABAJIEHTA, TaKkbs W TPH 3aI0T5 paseH-

') Bp orpnnareisHoM’s cubicab BrickassiBaercd Kosaks (H.c. crp. 117) 1
Hopxeps (H. ¢, cTp. 18); uXb saMmbuyaHin ME U3I0RAME B CBA3H CB NOIOKRUTEIE-
HEIMO Teopiamil.

3) Otto, H. C., CTD. T




CTBO CTOHMOCTH WMYIIECTBA, BB KOTOPOMDB YCTAHOBIEHO IIPaBO 3a-
Jora W crommocrd Abiicreia, samarogaromaroca in obligatione, me
00yCIOBINBAETH 0000 HEBO3MOKHOCTH ONpPOBEPEEHiA, XOTA N HCHOJ-
Aenie 0043aTe]pCTBA W IOJyYERle YJIOBIETBOPEHId H3%h UPOJAEH 38-
J0:EEHHOIT Bemi OPHBOZATH KB OJHOH m Toi me nbam, HO pasHHIMH
IyTdMH; BTOPOH HmyTb—OKOJIBEEIL, CBA3aHHHI HempembHHO ¢B 00pe-
MeHeHieMT HMymecTsa BB ymeplb EpernTopams l); oOpeMeHeHiEME
STHMB YMEHBIIAETCA HMYyI[ECTBO JONKHHEA, HO, Takb CRasarb, HE
CyOCTAHIIATBHO, & CO CTOPOHE CTOHMOCTH €ro; EKakb O00BEETH B3H-
CEaHIA OHO y#&®e He MOMKeTh OHTH PeatusupoBaHO BB TOH CcyMub,
Eakb pambe, 10 YCTaHOBIEHIA IpPaBa 3alora. JT0 BIOJHE MOHATHO,
ecin nMbTe BB BHAY CYMECTBO IpaBa 3a]10ra, KAk OpaBa Ha CTOHU-
MOCTH HMYIECTBA—IIP# CyIIECTBOBAHIA HT0T0 IpaBa HemsObmHO yma-
J8eTCH CTOMMOCTH 3AJOKEHHALO HMYNIECTBA, KOHEYHO, HE CaMa II0
cedb, a c¢» Tourm spbmiA EpeimTopoBs coOcrBemHEmEA. Orcyrersie
npH 3aJorbk cy0craBIialbHAaro yMeHbIIEHIA WMYIIECTBA, T.-€. TAKOTO,
4yT0 U3H HMymecTBa OTABapHHA Bemm BEAbBaAioTcA, sacraBifers HE-
KEOTOPHXH YYEHEXH He TOJABEO INPH3HATH, YTO TYTs HETH yMeHb-
IeHid NMYIECTBa JOJAHAEA BOOOIE,—a €CTh JHINs HENPABHIBHOE
pacupegbienie uMymecrsa Mem1y KpejAToOpaMa, OpejnouTernie OAHOrO
nepeis APYHMB,—HO Ja®e OTPHNATH HAINYHOCTH EAKOro-Iu6o Bpeja,
yOHTEQ a8 EpeJiaTopors BooOme. Kosasd %), BECEasHBaIOWiii 910
nocrbiaee mabaie, OpIAMO OTPALAETH BOSMOKHOCTH YHHUTOQIKEHIA 3a-
Jora Bb BUJY €ro HeyOHTOYHOCTH I8 KpefuTopoBs. M3s mpexcra-
Barexeli mepsaro Mmbmia I'asemGassrs ®) m  Iliopxeps *) Bce-Takm
JOUYCEAIOTH BOSMOKHOCTh YOHTEA K14 EpPEJUTOPOBH, HECMOTpS HA
70, 9TO0 OyTeMD 32J0ra He yMeHbIIAeTcA, a JUINp HHAYE pacmpenb-
JgeTcA HMymecTso joawHHEA. Kopemmas omuGka Bebx® s1uxs® yue-
HHXB BH TOMB H COCTOHTSH, 4T0 OfHA u3% HHXB (Kosaks) Tpedyiors,
4TO0H aRTH OHIB YOWTOYEHD A1 BCell COBORYIHOCTH EPEIHTOPOBD
TOIRHAEA °); €CAM OH® XOTb AAf ORHOTO W36 HHUXD HEYGHTOYEHD
MIA BEICOZEHDB, TO ONPOBEPraTh ero Heab3d. ITO IOJOMEHIe eIBa-IH
CTOMTH TOT0, YTOOH HA HEMB OCTAHABINBATECH; COBEPHIEHHO HENO-
HATHO, TOYeMYy WBB-32 TOT0. YTO AKTH HEYOHTOYEHS OXHOMY W35
BOCBMI EPEZHTOPOED, & CeMH YOHTOYeHB, OHBH HE MOEKETH OHTh
ompoBeprayTs. OmulbEa JIPYrEXB YYEHHXDH T3, UTO OHH IMOHAMAITH
yMEHBUICHIE HMYIIECTBa BH EKOHEDPETHOMD cMEHCIE—BEIs Beagoe

1) Jaeckel, n. ¢., cTp. 63.

?) Cosack, . ¢, erp. 117.

‘) Hasenbalg, n. c., crp. 17.
*) Zircher, 8. ¢, c1p. 17—18.
%) Hartmann, . ¢, crp. 98.



OTpaHHYeHie TpPaBa HA HMMYMECTSO €CTh YMEHBIIEeHIE €ro; eclid Bb
BAJY B8aJ0ra, JIeRAMAro Ha HMymecTsl, ero MOAEHO OPOXaTh HE 34
HOJHYI0 CYMMy, @ 32 CYMMY pABHYIO DAa3HOCTH TEPBOl ¥ CYMMH
3aJ0Ta, TO, KOHEYHO, Cb TOYEW 3pbHIA JIMOA, SAHHTEPECOBAHHATO
Bb MOAYYEHIH HTOH CYMME, HMYIIECTBO YMEHBIIHIOCH. Y BEIHYMIOCH
Ju  COOTBBTCTBEHHO W WMYI[ECTBO EPEJATOPA-3a]10TONPHEAMATEN]?
M35 BeEX® YHOMABYTHXD YYeBHXSH T0apk0 Kpaunxdersis ') mpamo,
XOTA M MHEMOXOOMB, OTpuUAeTs mnpu 3aiork sro ysermgemie. Cs
STUMD HEIb3A COIIACHTHCA, HOO NpHCOejuHEHIe ED COCTABY HMYIIe-
CTBA JANA TPaBA 3aJ0Ta JAETH OCHOBAHIE NPUSHABATL WMYMIECTBO
yBEIMYEHHHMD; Y anna uwberca isoitroe mpaso, Bbpmbe, jBa mpasa,
HAXOIAMUXCH BB AJbTEPHATHBHOMD COOTHONEHIM—IPABO HA CYMMY
in obligatione u upaBo Ha CYMMy BEIPYYEHHYIO OTH IPOJAKH 32-
JOREHHAr0 HMMYMECTBA; CPABHATEIBHO Cb NPAaBOMD He O00esmedeH-
HEIMB 32J0TOMEH Taroe npaBo mpounbe; oHO umbers u 00IBmYIO
nbEy BB T'DAmIAHCKOME 000poTh, Hamp. mpH mecciu.

Tocnogersylomee mubrie, CEasajd ME, 33 BO3MOEKHOCTH OHpO-
pepikeHiA 3a10Ta, TPH 9eMBb, KPoMb UBIOREHHHXD cooOpamenii, nb-
gotopre yuemsie, mmemno, Peaprepuaopds 2) m Tapryans *) mpm-
GAaBIAIOTE W TO, UTO MPABO 3AJ0TA €CTh ,IBEHTYAILHOE OTYVEIEHie ",
T.-€. OTUyEJEHIe HA cIydail HemcnoiHeHid ¢043aTelbCTBA, OTIYHEIE-
Hie e BCerja MpeinoJaraers yMeHpUIeHie HMYNIECTBA JANA OTYY-
RIAOMAr0; 9YTO e Kacaerca cooTBBTCTBENHAr0 yBEIHYEHIA HMY-
mecTsa BB JANS 3aJI0rompmHAMATENd, TO OHO HECOMEBHHO nMbers
ambero; HO OHO, €CIM MOKHO Takd BHpasurhed, eme Goabe ssen-
TyaIbH0,—nMbA BB BHIY TOTH CIydYail, KOIja HMYUIECTBO OCTAaeTCA
33 3aJOTONPHHAMATENEND; HO, Kaks MK BAIbIA BHINEG, W HE3ABH-
CHMO OTT BTOr0 coobpamkeHia yBeawyeHie umymecrsa umberca cp
apyroit Touru 3pbHid.

Jlonyckaa BO3MORHOCTh OUPOBEDKEHIA 3210ra, YYEHHE, OJHAKO,
pacxojaTca BB TOMBH, Kakoe 3HadeHie myberh 3HaHiC TPETHHMB JN-
MOMB, B3AJOTONPAHAMATENEMD, TOTO, 9YT0 JOJEKHAED ABicTByers in
fraudem creditorum. Bompocs ®101H, MO cmpaBefTHBOMY 3aMbuaHio
Iémemana *), Taw® sanyrsBaercs, 9T0 YacTO He Daslepemb—Tpe-
Oyerca Id BB KamIoMb OTABILEOMB cIyyah JORA3aTesbCTBA CON-
scientiae fraudis mam oma pasymberca cama codoii. IMocabanee
vubrie mocrbroBaTeabHO MOIepEmMBaercA TEMH, RTO CMOTDHTEH Ha

1y Kranichfeld, 8. c., cTp. 29.
%) Volderndorf, u. ¢, ctp. 51.
3) Hartmann, 1. ¢., erp. 93.

4) Schénemann, 1. ¢., crp. 29.




yeramoBIeHie saiora, Eaks Ha lucrum '), ma Gesmeszmyo crbagy.
Heapsa He crIOHATECA BB HOJAB3Y 9TOr0 MHBHIA: EpEJUTOPS Upi-
o6pbraers Gess BO3MEsJia HOBOe IPABO HA WMYMECTEO IONKHUEA W
ecId, KaKh YBHAUMB, IpH OesMe3JHEXB cibiaraxs conscientia frau-
dis mpegmomaraerca caMa co00if, TO BTO xoaEHO WMETH WhHCTO U
85 jamEoME cayuab. Crasats, kaks 310 ybaaers KEpammxdersis 2),
970 BB 3TOMB ciyyab HBTE japemid, m6o HeJOCTaeTH HEOOXOZEMATO
ero pEKBH3UTA — JAYH W IIOJYyYeHid,—HeIb3d; IoHATIe OesMe3IHOI
crbign mupe WOHATIA JapeHid, W HHETO He CTAHETH YTBEPEIATE,
9T0 YCTAHOBICHIe MpaBa 3ajora ecrs japemie. Pass oxmo ammo mpe-
JocTanIgers apyromy mspbcrHOE mpaBo ¥ HHYEro 33 ATO He I0JIyYaers,
T0 cxbaka, BB CHIy KOTOPOi TpPaBO 3T0 mepemuo, Oyjers Oes-
wesguoo. Wnoe 1b10-—EKaKs Ha 910 YEasaxs lasenansrs *) —u
9T0 COBEPIIEHHOE HCEJIOYeHIe—eCIH 3aJ0I'h YCTAHOBIEHTD BB NOJB3Y
OJHOTO W3B EPEJHTOPOBH BO3MESIHO; TOTJA, KOHEYHO, BH CHIY BO3-
MesgHOCTH Crbiakm, HeoOXoguMo Jokasars animus fraudandi sa cro-
pord sa’zoroupEEAMATENd; HO BO BeAROMB caydab cpbara o0m yera-
HOBJIEHIN 3aJ0ra TNOYATaeTca 0esMe3IHOW, ecIm He Oyzerd JORa3aHo
nporueroe. Ho ¢b apyroit cropoms, kaks sambuaers Ilémemans *),
Jalexo He BO BCBXB caydasxs OesMe3JHEXT CIBIORT conscientia
fraudis mos&ers ORTH mpejmoIaraeMa; HAmp., €CIH II0 BaKOHY Epe-
IuTOps HMBETH mpaBo TPeGOBATh YCTAHOBIEHIA 3aJ10r0BAro IpaBa, TO
TYTH HpejnoJomkenie OyAeTs COBEPOIEHHO HEOCHOBATEIBHO: (ui Suo
jure utitur, neminem laedit; ycranosienie saiora TyTs He OyAeTs CIy-
yaiiEEMD 000TamenieMs, a JANb OCYMeCTBIEHIEMB NPAaBa; TYTH mala
fides samorompmmmmarens joamHa OHTH jokasama. Jpyro#i mpurepiii
pecraBisers Jeproyprs °) mpaa pbmenig 3Toro BOmpoca: BB €ro
rrasaxs nMbers pbmammee sEaveHie TO, KOMY IPHHALNERHTSH HHH-
IiaTHBA BB YCTAHOBIEHIH HpPABA 3aJ0Ta—JONKHHEY HIH EPEIHTODY;
BE mepeomb caydab conscientia fraudis mpepmoxaraeres, Bo BTO-
pOMB — IO0XKHA OHTH J0EasaHa. Taroii Epurepiii OYeHH IIATORE;
kKak® OHTh, KOUjJa HE J03HATHCA, KT0 OBIB mHENiaTopomt? Haro-
Hels, W WHANIATABA caMa 1o ce6h ©HYEero He 03HAYAETH; €CIH

1) Dernburg, Pfandrecht S. 200; Reinhard, n. ¢, 124, Pefiarapas xo-
EQsEBAeTh, YTO TakoBa (BJIA TOYKA 3pbHiA PHMCKUXE IOPHCTORB, CCHIAACH HA
L. 10, §§ 13, 22. 22 D. quae in fraud. 42. 8.

?) Kranichfeld, n. c., erp. 29.

¥) Hasenbalg, n. c., ctp. 32.

%) Schonemann, u. c., crp. 31.

%) Dernburg, . ¢, crp. 200. Mu 3xbes roBopun®d Jums o6h YCTaHOBIE-
HiF 3ax0ra 1O TpeGOBAHIK, CPOEH KOEr0 HE HACTYNHAS; €CIH CPOKD HACTYUHID U
321015 YCTAHOBACHD BO3ME3JXHO, TO CaMBIl (ARTH YCTAROBIGHIA €Io VEA3HBRETD,
0YeBHAHO, HA conscientia fraudis.



BHECTH 5TOTh KpUTEPidl BH 3aKOHOZATRABCIBO, TO OOHADYEHTCA €ro
HECOCTOATENBHOCTh: CMHILIEHHHE JONRHEED CcyMbers YyEpHTBCA U
BEHICTABATh MHHUIIATOPOME B3aJ0TONPHHEMATEdA; Ja H  CONJAIIeHie
MEELYy HUMH MORETH COCl104Thca BH oToMB cMmerb. YUro gacaercd
rocmoaersyomaro MEBHiA 0 Bompocy o 3HaveHin conscientiae frau-
dis, T0 0HO SaKIW0YAETCA BH TOMB, 4T0 AKTH YCTAHOBICHIA 3aJ10Ta
HOAJERATS ONPOBEPIKEHII0 IPH HAJMYHOCTH BehX® yCIoBil mocabi-
HATO (e3pasINYHO K5 BO3ME3IHOCTH HJIU 0e3Me3JHOCTH €r0 BH JaH-
BOMT KoEEperHoME cayual !). Taroe pbmemie Bompoca He MOEETSH
OBITH IPHSHAHO NPABHIBHEIMG IOTOMY, 9TO HPHBOAATH KB Pesy.b-
TaTy, IPOTHBHOMY IpPHHIUNAMB COBPEMEHHAro IIPaBa OCHAPHBAHISA;
pass Jumo npiodphiao GesMesjHYIO BHIOLY, EDPEJHTOPY AOJHHA OHTH
nyreMs Opeinoiomenia conscientiae fraudis o0xerdena BO3MO-
HOCTh VHHYTOREHiA akra; rbiath BB 2TOMB cayiab pasiumyie Mem[Iy
dopmo0 BEIrOAH HETH OcHOBaHIA: Oyzers JH OHA COCTOATH BB Ipe-
Z0CTABJIEHIM BellW WJIA JAMD IIPaBa Ha YYRYH BEmb—BT0 COBEP-
meHHo 0e3pasanyHo; ofJerdas OPOUeAYPY AOKASHBaHIA Bb IEPBOMD
cayua’, BETH OcHOBaHiA He Jomyckarh 9rToro Bo Bropoms. Hako-
Hels, Help3d Ke, KaKb W IOCTYNAKTh NPEeJICTABATENH TOCIOJCTBYIO-
maro MEBHIA, YCHOKOATECA HA OZHOMB TOJOCIOBHOMSB 3aiBICHIU, YTO
AKTH YCTAHOBIEHIA 3aJ10Ta, IO CYIECTBY, He eCrb 0esMEe3JHHI aKIB,
7 TPUBOJHTH EpaiiHe HCKYCCTBeHHEIE aPryMEHTE BB IOJB3Y BO3ME3J-
socra ero. Tags, ['apivan®, Kar® MH y#e YUOMWHAIH, BAJATH BB
JCTAHOBIEHI 3aI0Ta DBEHTYAJBHEI CHOCO0B OTIYHACHIA 2); xors,
KOHEYHO, BB YCTRHOBIEHIN 3aJ0ra N BHPAKACTCA 9BEHTYAIBHOE OTYY-
#JCHIE, HO MMEHHO, BB CHIYy DBEHTYAIbHOCTH €r0, HEIb3d CAMOMY
aKTy ero yCTaHOBIEHiA NpPWUAABATh 3HAYEHie BOSMESAHOH cAbaru; sa-
JoroupurnMarels He uMbis Hambpermia npioGphrars Bemp 3a CymMy,
OTIQHHYI B3aiMH M 00e3NeYeHHYIO 3aJOTroMb,—OHD Kelalb JHIIb
YCTAHOBJIEHIS NpaBa BB UyKOi Bemy; a CyOLEKTABHAA CIOPOHA H
urpaers phmaionyo pois Bs Bompoch 0 ToMb, Bo3MEe3 HA Hin (esMesna
crbara °). Menmeas *) zaers me membe HCEyccTBeHHOE O(BACHERie
BO3ME3IHOCTH 3aJ10Ta, IPASHABAA SKEBIBAICHTOMS €10 usdbmanie yiaTa
CyAeOHRXD H3JePAReKD M IHOJYYeHid HCIOIHHTENBHEIXD aKTOBB, 2
TaK®e YREPeHHOCTs BB TOMB, YTO KpeiurTh He OyAeTh MIOJOPBAHB.
CrpaHHO CIBIATH TOJOOHYIO apryMeHTANilo m3® yCIs opucra. OBE,
0ueBniHo0, cMbmars yxro6CTBO CH IPABOMD HA HKBHBAIEHTH BB HOPH-

1y Jaeckel, n. c., crp. 63; Hartmann, u. ¢, crp. 95; Kranichfeld, u. ¢,
erp. 29; Volderndorf, n. ¢., erp. 5l.

?) Hartmann, H. ¢., e¢Tp. 95.

%) Cosack, H. ¢, cTp. 135.

4) Menzel, u. c., crp. 126, mp. 9.
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augeckoMs cumuexb. Ilpm tagoms Bsraazb m jJapeHie Onamercd BO3-
MeSIHEME AKTOMD — Japureisr morymaers ce(b pbumyo Oxaroxap-
HOCTs OJAPeHHAr0, W30aBIAETCA OTH HEOOXOZHMOCTE YHPABIATH HMb-
HieMb, IepeJaHHHMB BB Japb, ¥ T. IL

6) YeramopieHnie JOIKHAKOMT CePBHTyTa BB CBOEMD
umymecrsb. OcramaBIuBaThcd HA BTOMB CIydal ejBa-Iu HEe00Xx0-
IAMO; CEameMb JWIIb, YTO CEPBUTYTH, OOpeMeHAd umbHie, yMeH5-
MAeTh €ro CTOWMOCTh, BB BHIy Yero HACTyOaeTh yMeHbIICHIE WnMYy-
WEeCTBa JONEHAEA, EAKh OOBEKETa BSHCEAHIA; DABHOMBDHO CH HTHMB
YBEIUYABAETCS HMYIIECTBO TPeThAro Jamna mpiodpbremiems mpasa HA
cepeHTYTE. Bompocs 0 TOME, YCTAHOBIEHS JH CEPBHTYTH BOSME3IHO HIM
OesmesnHO, mMBETH [IA BHyTpeHHEH CTODOHH akTa oOmee 3HAYEHIE.

B. lipekpamenie BemusX® mpaBbd. a) OjHOCTOpPOHHIE
OTKA3H JOIEHAEA OTH CBOero nuymecrsa. [1apEbiimie nss
9THXB CIyYAeBs ME yike pascMoTpbiu BHme ') Bb CBABH CB APY-
THME TOJOEEHIAME, a8 WMEHHO: OTpedueHie OTH Hacrbicrea m Japa,
noTeps OpaBa 1o “IaBHOCTH W JepeInEmid. 6) Oruympenie nyreMs
IBYCTODOEHATO aKTa, T.-e. KYVILIA-OPOJAEH, KOHEYHO, MOMETSH
OHTH YHAYTOHEHO MOCPEJCTBOMG OIPOBED:KEHIA KpeJuTOpOME J0To-
BOpa; TYTH, KAED ME Yy#&e CEa3ald BHIIE 2), HAIAYHOCT IOJHATO
SKBABAJEHTA W HOIyYeHie ero JOIRHHEOMB,—eCIH TOJIBEO SKBHBA-
JeHTH STOTH He HAXOJHTCA eme BH DPYKaxb JI0JERHAER, — HE JH-
WanTh EpPeiuTopa IPaBa ONPOBEPraTh AKTG.

II. YeranoBaernie n mpekpainerie 0043aTeIbCTBEHHEXD
TPAaBFE.

A. Ycranosaenie 0643aTeIbCTBEHEHXT OPABH BB HOAB3Y
rpeTsaro auma. Hanvame perpbuatomiiics, croga ormocamiiics, cay-
yaii —copepmenie apeHIHHXD IOTOBOPOBT II0 HMBHII, 3aRI0IAEMHXB
OOHEHOBEHHO Ha HPOZOJEHTEIbHOE BpPeMA H BROHENH 00esmbEmBai0-
muxs umbaie. Bw Bugy srtoro, mo cmpasejameomy sambuamino Ko-
3aKa °), IPH ONPOBEPKEHIN TOJOCHEIXH aKTOBH, cyieiickoMy yok-
MWJCHII0 I0IEEHD OHTh JAHD IIHPOKIH TPOCTOPE, O0COOEHHO OTHO-
CHTEIPHO CYOBeRTHBHHXT YyCaA0Biil, ompopepmeris. Ilpm marmsmocrm
STUXB YCJOBIH JOrOBOPH MNOJIEKHTH YHHYTORERHI, XOTA OH JAHHHMD
3aKOHOZATEIBCTBOMD JOJEHHEY, A0 H3BECTHArO cpoka, BO BpeM:A mpo-
Ilecca BBHICKAHIA, COBEpmMATh HOZOOEHE JOTOBOPH M OHI0 IIpefo-
CTAaBIEHO *), WO BACTYIIERiM &e CPOKA MOZOGHHI JOTOBOPH MOLIe-
RHTH, C€aMO 00010, YHAYTOHERil0, X0Td OH He OLIO HE animus

') Crp. 56—57, 67—71, 7T7—78,

%) Crp. 7477,

%) Cosack, B. c., crp. 117—118.

*) Hamp., y macs cr. 1099 u 1100 yer. rp. Cya.



fraudandi, am conscientia fraudis; go cpora me akTH MomeTs GHTH
OIpOBEpraeMs JANp IPH HATHIHOCTH STHXH YCIOBIi.

K5 caygaans yeraHOBIEHIA 0043aTeI5CTBEHARXS IPABS B IM0Ib3Y
TPeTsdro JHOA ME OTHOCHMB ¥ IecCiio Ipasb. HperaTops, oue-
BHJHO, MOKETH OIPOBEPrarh AKTH LECCid JOMTKHUEOMB CBOWXD NMPABSH
APyroMy IHNy '), mpu uemn, KOHEUHO, YCAOBiA HTOr0 ONmpOBepEeHid
PASTHIEK, CMOTDA HOTOMY, OBLIO JH IPABO YCTYIIEHO BO3ME3THO HJIH
Oesmesgao 2). OcoOmit cayuaii meccim Oygers pascMoTphH® HEEE.

b. lIperpamerie o6a3aTerscTBeHANXS mpaBs. OHO BO3-
MOEHO HMJIM HA CTOPOHS EpejuTopa, HIA HA CIOPOHE J0JEHHEA.
@) Hpexpamenie ma cropond rpeguropa. Ks artams, EouMu
IpeEpamaerca 0043aTeIbCTBEHHOE NPABO KPEIATOPA JAHHAr0 IOJE-
HHAEQ, OTHOCATCA:

a) Yorara joara. 3xbcs HaJ0 PasIMuATH YILIATY J0JTA JOMAE-
HAROMB OJHOMY H3% CBOHXTD EPEIATOPOBE O CPOEA ¥ IO CpOE'ﬁ
Yro racaerca mepsaro clydag, T0 OJHU YUeHHe JONYCEAlTE, apyrie
He JONYCEAalOTH ONpOBEp:EEHie YIAATH 10 CPOKA. DOJBMMHCIBO yue-
HEIX'B, OPOBOZAMAXD OTpUIaTerbHoe MuLHie, crodrs Ha moush pum-
CRAr0 mpaBa °), He CTABUBINAT0 BH YEODDH OZHTCIBHOMY EPEIHTODY
3a00Ty €ro 0 MOJIyY€HIA YJOBIETBOPEeHiA X0TA GH BB ymepOs Ipy-
TUMB EpPeuTopaMb; B¢h OHHM HOBTOPAKTS XOBOAH, IPHBOAEMEI Ban-
TepOBHME *): EDPEHTOPB, MOIyIAONifi yIOBIETBOpeHie, XOTd H 10
CpOEa, JAImb ocymecTsiders cBoe mpaBo—nihil dolo creditor facit
qui suum recipit ®). IIpornes aroro Orro ®) cupaserimBo BO3pamaeTs,
970, BO-1-XB, OCYyIIeCTBIEHie CBOEr0 IparBa IPH YCIOBIAXB, Tpe-
OyeMBHIXB [AJA OHpOBep:KEeHiA akTa, T. €. mpm animus fraudandi n
conscientia fraudis ects Huyro mHOe, kKawk® petitio principii @,
20-2-XB, TOTT aprymenTs, 9ro nihil dolo creditor facit qui suum
recipit, MOBHO OpPHBECTH M NPOTHBE JTIOGOI0 AKTA, COBEPHICHHATO
JOMRHUEOMB BB yniep0s EPeIuTOpy; M Ha OTUyEJeHIe HMYNIECTBA
JOXEHAES HAMbBETs OpaB0; TAKUMT IYTeMB MORHO XOHTH A0 MOJIHATO
OTPHIAHIA 3a EKpPeJATOPOMT OpaBa OIPOBEPraTh Karkie OH TO HE
6uI0 akTH JOXEHHEA. TyTs BOIDOCH BOBCE HE BB TOMB, SUUM IL.IA

) Kaserer, H. ¢, cTp. 65. Korn, u. ¢., crp. 49.

?) Kranichfeld, u. c., crp. 29.

?) Cosack, 8. c., erp. 114, 1o ,sibi vigilavit* Yasmiana L. 6. 97 D. quae
in fraud. cred. 42. 8. [pnmbrenie adopusma Cuesoinl jus civile vigilantibus
seriptum est L. 24. D h. t.

‘) Vangerow, Pandecten B. 3. S. 697.

°) Jaeckel, m. ¢, crp. 52—59. Reinhard, m. ¢, erp. 118—122. Korn,
H. C., crp. 145, Mankiewitz, n. ¢, erp. 49—50.

%) Otto, un. ¢, -c1p. 66, 73.




He suum recipit creditor, a BH TOMB, YTO H3B UMYMECTBA JOJE-
HUEQ BHIIIA BeNp, NpH HAIAYHOCTA YCIOBi OIpOBepHEHId, H
nepemia Bp o0aajamie apyroro Jimna. Cw Tourm 3pbmia 8TAXE yue-
HEXB OPH JOCTABIEHIH YIIATH HE TOXPEO HBIB yMeHBHIEHId HMY-
(mecTsa JIONEHHEA, HO W HETH ymep6a jia kpeautoposs (06 2TOMB
smke). Ho omm jpomycramors ush 00maro mpapuia JUmb OJHO HCEIIO-
YeHie OTHOCHTEIHHO Takb Ha3. interusurium: b npejiblaxs mOay-
YEHHHXB OPOIEHTOBD KpPEeIATOPD MOYATAETCA O0O0TaTABIIMMCA BB
ymepOs APYPMMB EPEJATOPAaMB, HMYIECTBO ero HempasoMbpHO yBe-
JHYMIOCH, JONRHAKD e He OCTABHIB 33 C€000if TOro, 4yTd €My IpH-
uynragocs. He mamb, KoHEUHO, Ha0H OHTH MOCTEI0BATEISHEIMHA, OTPH-
marh MPaB0 KPeIHTOPOBh HA BO3BpameHie aToro interusurium’a Bo
YHCI0 O0OBEETOBS B3EHICKAaHIA; saMbrTuMs JIHMmMB, 4TO BB S9TOMB CIy-
yal # yMeHbmeHie HMyIecTBa JOIEXHHEA, W ymep0s IIA EPEIATO-
poBBs mnpeicrapigioreA Jaumb Haraagabe, Bp Ooxbe ocasaTelpHON
¢opub. Bamreposs m ero mocabpoBarean BH CBOEMB OTPHIAHIA OHPO-
BEPAUMOCTA JOCPOYHHXD YVIIATH JOXOZATH 10 TOH EpaiHOCTH, 4TO
IPH3HAKTE, — Kakbs O oueBnjHa BHH Onaa mala fides xpegmropa,
MOJNYYABIIAL0 YILIATY, — ONpPOBEDieHle HEBOMOKRHLIMB, OHH Jame
roBopATs, uyto 9Ta mala fides memsicamma mpm mOJyYeHIm YIIATH.
TaroMmy kpaiimeMy yTBep:RjeHiI0 HpoTHBOpEYaTH HEABHEHHEE (AKTH:
TAKig NOCPOYHHS ymAaTH BerpbuaioTea CIVIOME W PAJOMS '); Epein-
T0pB, 00ACs O00BABIEHIA JIONKHALA HECOCTOATEIBHEIMD H IOJyYeHid
EKoneiikn 3a pylduap, Tpebyers OTH Hero ymJiars A0 CPOEa H TOTH
COrJamaercd; TYTB H CTHMYJAB jJocraroumo cmipHHHA m mala fides
oueBmpHa. Yro Racaercd mpejgcTaBETelell MOJOEATEALHOH Teopim, TO
OHH HMEHHO HCXOJATH H3B TOr0 NOJOEEHId, 4T0 JOCPOYHAS YIIATA
yOHTOYHA AId OCTAIBHEIXB EPEJUTOPOBH, 4 TMOTOMY, IPH HAJIHIHOCTH
CyOBeRTHBHHX® YCIOBiil OmpOBEpAEHid, MO®eTH OHTH ONPOBEPTHYTA.
Ilpepcrapurenamu oroif Teopin asamores Ilémemans %), Orro ®) u
TFaprmans *). Beb omm cxopsrca BH OgHOMB NYHETH: J0NYCRAIOTH
OmpoBepmeHie JOCPOYHOH ymiaTs BB BHJY YOHTOUHOCTH, HO HpH
OTCYTCTBIH yMeHbIIeHid mMymecTsa Ba cropont rommmmka. Cp srams
nocTEIEAME NOJOEEHIeMT Hexb3fd COLIACHTHCA; €CIH CTaTh Ha Ty
Toury 3pbHiA, YTO WMymecTBO JONRHWEA BB JAHHOME cIyJat pas-
CMaTpUBaeTCd KAaKB 00BEKTDH BSHCEAHIA, KAKB MpeIMeTh mpapa Cyaes-
HATO 3a.J0Ta, TO, KOHEYHO, OAUHD (ARTH BHX0Aa H3%H 00JaJaHId JT0.J%-
HnRa m3BBCTHOH CyMMH JIeHers W NOCTyILIeHie ef He BB 9HCIO

Yy Ibid,; ‘erp. 73.

%y Schonemann, m. ¢, erp. 13—15.
% Otto, 1. c., crp. 72—77.

Y) Hartmann, #. c., crp. 88
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00LEeRTO8s B3EHICKAHIA ABIACTCA yMeHbIICHiEMD MMYNIECTBA, AMEHHO
Kakb O00BEKTa B3HCRaHid. I'0BOPATH: HACTYNHTH CDPORG ¥ CyMMa 312
mepeizers Kb KPEJUTOPY; MB HA 9T0 OTBbYaeME: He Iepeijers,
ecIn Tepejava e mpexmoxaraerca cosepmenHoo mala fide; xpexn-
T0pE, AMBIOmMIi IpaBo OnpoBePEEHid, yCTAHORIETH BEH CBOIO HOIB3Y
npaBo CyAe0HATO BaJ0Ta; KPegnTops, He crbiaBmiii sToro m moay-
vamiii yoIiaTy #W8® TpPeIMETOBE BTOT0 3a710Ta, HMEHHO, YMEHB-
maers 00mee KOJAYECTBO STAXS NPEIMEeTOBS. BT JpyroMs &e myHKTE
HasBaHHEE YYeHHe HBCROIBEO pacxogarca. laprmams jpomnyckaers
OIpOBEpEEHIe IO0CPOYHOH yIIATH . 6e3yclIOBHO, pass uMBIOTCA BB
HAJIHYHOCTH YCIOBiA omposepxenid. Illémemams me m Orro BB cym-
HOCTH HPHXOJATH KL TEMD e pesyapraraMb, KQED W UXH IPOTHB-
HHEA —BO3MOKHOCTH OIPOBEPEEHIA OHH OTPAEHYABAITS OIHHMS inter-
usurium’oms. OT0 EOHEYHO W HEORHJAHHO M HENOCIEI0BATENBHO;
Pash JONycEaercsa BOSMORHOCT ONPOBEPKEHIA NPH HAIAYHOCTH YCJIOBIi
ero, BB YCTaHOBIEHIH JaibBBAMNXT OrpamudenHiii yme Hago0HOCTH
abrs. (O6a HaspamHHE YdYeHHE MOTHBUPYIOTH 9TH OrpaHmueHid ThME,
ar0, no Mubmilo OTT0, WMHTEpPECH OCTATBEHXT KPEIATOPOBT HE HIETT
raxbe interusurium’a, a mo mmbmin Illémemanma, dolus ma croporb
KpPeJnTopa, MOJIYYHBIIATO YILIATY, Kacaercd JWIIb TOTO HMYIIECTBA,
KOTOp0e Iepem.o Kb HeMy, He B3Wpad Ha TO, YTO OB IIpaBa Ha
sero ne mmbers. llepBoe coobpamenie HempasUIbHO YK€ IIOTOMY,
YT0 WHTEPECH KPEIuTOpa, OIPOBEPraomaro akTs TOTH, YTOOH IOIdy-
YUTh [0 BOSMOMKHOCTH HOJHOE VIOBIETBOPEHie, BIOpOe #e He BAmeTCH
€O CBOEI0 IPEINOCHIKOI0: €CIN He COTIaaThcad ¢5 BanrepoBEME H 1D.,
YTO AKTH, KONMA EDPeIATOPT OCYIIECTBJAETH CBOH IpaBa, HE MOIYTH
OHTH OMPOBEPraeMH, TO [ONYCEAThH ONpOBepeHie JHmb BB THXB
cIyYaaxsb, EOTAAa KPeInTOpH MOAyYaerh TO, Ba YTO OHB BOOOIE HPaBa
He nMbers,—HenocrbioBarTeasno; BEAp u3H 3TOr0 MOmerds OHTH Cib-
JaHD BHBOLG, YUTO N)POTMBHEEHM DBamreposa Tome HE JOIYCKAIOTH
OIpOBEP&EHIA BB BHLY TOTO, YT0 KPEAATOPH IOIYy4AE€TH TO, YTO €My
NPHHAJLICKATE N0 mpaBy. Takas memocabioBaTebHOCT BROHENE IO~
PHBaeTH MOIOEATENBHYIO CTOPORY coodpameniii [Ilémemana.
[lepexorun® ED ymiarh poara EpeiuTopy IO HACTYNJIeHIn
CpOEa. YueHHe, OTPHIAINIiE BO3MOEHOCTH ONPOBEPEEHIA JOCPOTHOI
yoaaTs, mocabroBareisEO OTPALAOTS W ONPOBEPKHMOCTb YIIATEH
IIOCPOYHOH, W35 YYEHHXH e, BH NPHHINEODS JOOYCEAIOMEXE Ompo-
Bep#menie 10CpouHkixs ymaars, Iénemants ') mpaMo oTpEIAET®s OmMpo-
BEPARAMOCTh VIJIATH NOCPOYHEXB, HCXO0JA H3H ONPOBEPraeMaro HMh
BB Jpyroms Mberh moxomenia Baureposa. Basrepoes ocHoBHEBaercs

') Schénemann, H. ¢., erp. 22.
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Ba ToMB, 3ro creditor nihil dolo facit qui suum recipit, a Illéme-
MaHTG -— Ha TOMB, YT0 qui suo jure utitur neminem laedit. Tlozy-
Maemb, Eakad pasHHNA Mem1y 9TEMu mcxogEnimu nyrrramal.. Ho
ecid BB BalIUTY ONPOBEPHEHMOCTH JOCPOYHEIXD VILIATH, KAED ME
BAABIN, OpHBOZUTCA YKasamle HA YOHTOKD, NPAYAHAEMHH EDEJATO=
paMs, T0 Ha 970 coo0pameHie Ch OCOOEHHOKH CHIOK CCHLIAITCA BB
JOEA3aTE]BCTB0 ONPOBEPAMMOCTH MOCPOYHBIXD YIIATH; XOTA HEBEO-
TOpHE YYeHHe 3Ty MHCIb 001ekaioTs BH BBCEOJbEO mHYIO dopuy,
HMEHHO TOROPATH: O HeJ00pOoCOBBCTHOCTA EpEIATOpa, HOJIYIHBINATO
yuaary ). Copasexamso sambuaers Taprmams %), uro BB Taroi EoH-
cTpyknin BETH BAZOOHOCTH: €CAM KpPeIATOPS, MOJAyYalomid yIiary,
3HAETH, Y10, mMoJydasd, ydyacrsyers BMBCTS ¢b JOIKHAKOME BB IpH-
yHHEHIA ymepda OCTaJbHHIMD EKpPEJHTOPaMD, & Mb CKasald Oh —Bb
H3BATIN H3BBCTHOH CYMMH WM3% UHCIA O0BEKTOBSH B3HICEAHIA, TO HTOIO
JOCTATOYHO 14 OpPA3HAHIA BO3MOMRHOCTH OHpoBepmenid. Il ME crio-
HAEMCA BB MOJb3Y OIPOBEPEMMOCTH HOCPOYHHXE VILIATH, HO, KO-
HEYHO, OpPH TOMB VCIOBIH, YTO CYAH BB RAEIOMD OTABIBHOMB Cay-
va’h 1oamens OHTH yObmIeHs Bp HaanyEOcTH animus fraudandi roxx-
HAKa W conscientia fraudis kpeguropa Tyrs, IAb Ssuum recipit
Taks phmATeIsHO OBETH BB I1233, HMEHHO HEOOX0AMMA MNOJHAA
AOKABAHHOCTS ITAXD OOCTOATEIBCTBSH °).

6) 3ambua wuCHONHEHiA UpeLOCTABIEHiEMD JAPYroro
npexmera (datio in solutum). Ecim mnemoamemie 00a3aTeabCTBa,
Tax®e mo0 Cporb, a Tapme YCTaHOBJIEHIE 3aJ0ra MOLYTH OHTH ONpO-
BEpraeMs EpefuTopoMb, TOo TEMB Ooxbe Hazo 510 JONYCTATH OTHO-
CATEIbHO SaMBHB HCHOJIHEHIA: MOCTBIHAA OTINYAeTca OTH MepBaro
JHIDE IO TpeiMeTy — BMEETO TOro, 4T00H coBepmHATh jAaHHOE Abii-
CcTBie, IOMRHAKD COBEPIIAETD JPyroe, OTH BTOPOTO &e OHO OTIHYAETCH
TOJABEO THEMB, 4TO TpHW 3aJI0rb EpeiuTopH MOAYIaeTH yAOBAETBOpPEHie
nocpeicTBenHo, nmpiodpbras mpaso mpoja®n Bemeil, npn 3aMbab me—
HemocpecIBenHo, npiodphras mpaso mHa cyocrammio eemu *). Ecanm
BB OTAXE CIYYaAXH JONYCKAETCA ONpOBepEeHie, TO, Kakh MH CEa-
zaad, TEMB Ooabe Bp caysat sambmm — 1hus Goabe moromy, uTo
TYTH BechbMa DPE3KO HpoABIderca melaHie JOJRHAKA JHIIHTH IPYTHXE

1) Harzfeldt, 8. ¢, crp. 514—515.

?) Hartmann, d. c., crp. 91.

%) Beisser, B. ¢., cTp. 5, coBepmerno GesloRazaTeibno, CIPOUTH MpesyMmi-
1i©, YTO EPEANTOPT mOayyaers ymrary Gespoxmguaro (indebite).

*) Laspafyres, Ueber Anfechtung von Zahlungen ete. s Arch. f, d. civ-
Prax. B. 21, S. 71. 91y ®e auajorio ¢b 3azoroMs romyerawrs Otto, m. c., erp. 78.
Cosack, n. ¢, crp. 115, a ¢» nocpounoii ynzarof Reinhard, sa crp. 127.



EPEIHTOPOBS Vji0oBAeTBOpeHia '), Brmeykasammyio aHAIOrio, 0IHAKO,
101yCKAOTH He Beh yueHHe; 1oe m3b HuxE, lénemans 2) n lexeas ?),
OTPHIASA BO3MOEHOCTH OHPOBEPEEHiA HOCPOYHHXS YIIATE, AOMYCERAIOTH
onposepmenie saMbEn ncnoamerid. llepssiii BHIATE MeRJY ymaaToio
A sanbHOIO IIarewka Ty pasHUIY, ¥TO, HOJydYasd YOJATy, KDPeIATOPS
mHoIyJaers 10, Ha 4r0 oHG nMbers upaso, mpm 3sambul ®e onB
HOJIy4YaeTds TO, HA 4T0 IpaBa He nMBeTs,—OHB HOJyIaers BMBCTO
BeIH JeHsrd. B® BHLy 8TOr0, ecam EpeiuTops He MOEKETH Ompo-
BepraTh YILIATy, TOTOMY 4YTO, NOJIYYHBE €e, OHB JHIb Suum recipit,
TO OTHOCHTEIbHO 3aMBHE BTOr0 CEa3aTh HeJIb3d—OHD HOJIYYHIB TO,
Ha 4rd mpasa He mmbers, a cabjoBaTelpbHO HOAyYeHiEe MOKETH OHTH
ompoBeprayro. lereir sambuaers, uro o Epegutoph, mOJyIHBIIEMB
psaMbEE YILIATH Jpyroil mpejMers, HeJIb3d CEAsaTh, 9T0 OHB Sibi
vigilavit — 0BB TyTH He IOMOTaeTh JOJIKHUKY H3BATh H3BBCTHHA
BelIH M35 YMCIa O00LEKTOBL B3hCEaHid. RoHeYHO, HACH HE MOEETH
He pajoBaTh, YTO Takle coxujHHe yueEne, kakb Illénemans m Iekexs,
BEICKA3HBAKTCA BB I0JB3Y ONPOBEPREMOCTH 3aMEHE HCHOJIHEHiA, HO
MBl JJOJURHEl COSHATHCH, 4T0 APTYMEHTANIEI0 CBOEI0 OHH OKABAIH II0.10-
/RATENBHOH Teopim jaHHATO Bompoca Meapbapio yeayry. Mm gymaenms,
uyr0 Kaks mpu ymaarb, taks u npm datio in solutum, moaxywaromiii
I0JIyYaeTh TO, HA 4TO OHB AMbers mpasBo—IpH ymiarh 5T0 BCAKOMY
ouepngHo, npu datio in solutum 910 HBCTBYETH H3BH COlJAMEHIA
CTOpPORB,—camoro mo cedb Bmoarbs mpapombpHAro,—BB CHJIY KOEro
res succedit in locum pretii; BB cuIy 2TOr0 COrJalleHid OPOUCXO-
IATH W HEMEJIeHHO peaxmsyercs Hopamid *), mo KoTopoil Lpexm-
TOPE MOIYyYaeTH NMpaBo Ha 3aMBHAIMmMYI0 YOIATY Bempb. 10YHO TaR®e
u vigilantia nwbers mbero m BB TOMB, W ApyroMm cayyat — mo
OTHOHIIEHI0 KB KEPEAUTOPY: M OPH IOJyYeHIW YOJIATH, H OPE HOIY-
YeHIH BeIIH, MOKHO CEasaTh, YT0 OHH He 3BBAID M OJUHAKOBO ONPAB-
Ja1b smmeynoManyraii agopusns Cnepoast. Ho urd me mss Beero
aroro crbayers? Vmbas 1m Epeinmtops Hpapo HA moayuyernie, Goap-
CTBOBAJ® OHB WIH 35Baxs—3aT0 114 phmenia Bompoca o upasb ompo-
BepA&eHid 3Havenia mymbre me Momers. DByzers am mpegMeToMs mO.Iy-
YeHid J0Jra Belb WIM YILIATA — 9T0 CcOBepumieHHO Oespasamumo. 1
IIlénemana, u lexera MORHO YyHPEEHYTH Bb HemocabaoBarelsHOCTH—
s crbjoBaro orpmmars omposepmEMocts datio in solutum; mpu-
SHABH €€, OHH TOJBEO eme pash A0Kasall HelpaBUIbHOCTH B3IJIL1A
AXT HA ONpOBEpEEeHie NOCPOYHHXD YILIATS.

') Hartmann, H. ¢, crp. 93.

*) Schonemann, H. ¢., crp. 20—28.
%) Jaeckel, B. c., crp. 60—61.

4) Harzfeld, 1. c, crp. 509.
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Haromens, datio in solutum Mo&eTs BHpasuTECA BB BHIE
neccin JOIAHMEOMB IpaBa 1O 0043aTeIbCTBY CBOEMY KpPeZuTopy,
ssaMbEs mcuoamernia. Hbrs HHKARUXTE OCHOBaHIi He NpEMBHATE KE
9TOMY CJy9am coo0pameHiii, M3I0AEEHHHXSH 10 MoBOAY datio in solu-
tum; Bck ocoGeHHOCTH €ro CBOZATCA Kb TOMY, 4YTO IPEIMETOME, 3a-
MBHAOMUNT WCHOIHEHie, ABIfdeTcd He Bemb, a 0043aTeIbCTBEHHOE
npaso ).

g) Orrass JO0IKHHEZ 0TH 0043aTeIbCTBEHHATO NIpPaBa
B'h MOJb3Y cBOEro goaxkHuka. Mu smme ?) y®e TOBOPHIA 00
9TOME cay4al W yEasaldm, Bh KAKOMB cMECIS TYTh HOHHMAETCA yBe.IH-
yeHie W yMeHbIIeHIe HMYIIECTBA.

r) 3avers. Egsa-1m HaZ0 O0CTAHABIMBATECA HA TOMB, YTO
3a9eTh TpeGoBaHiA JOIKHUEA ET TpPeTheMy JHIY €Bb TpeGoBaHiEMS
cero mocaABIHATO TOAIEKMUTT ONPOBEPEEHID. J3aYeTs CYpporars
HCIOJHEeHid; akTh, 00 cArb Koero copepmaercs 3aYerTh, HAOPABIEHD
HA VHWYTO)EHie IIpaBa KpeJATOpa N0 OTHOMEHIK Kb JOIEHHEY—
mpasa, KOTOpOe MOII0 O OHTh OOLEKTOMB BSHCKAHIA XIA JPYLUXD
KEpEINTOpOBs, JAo0mBmEXCA phimenid, 00Jajaomar0o HCIOJHATEIBHOIO
cuio0. Ha sroms caysat yuenme jame He CUATAIOTH HYRHEME
OCTAHABIMBATECH °).

6) Mlperpamenie 06A3aTelLCTBEHHAT0 UpPaBa HA CTO-
poud poxmpmra. 9ro mybers mbero Torja, KOrja TpeTse JHI0
(zormEnks) ucnoamsers cpoe o00A3aTEILCTBO IEPelH IOIRHHROMS.
llogrexnrs 1@ arRTH WOIyYeHid JOMRHHEOMB YIOJATH OTH CBOEro
JIOTHRHARA ONPOBEPAEHI0 €O CTOPOHH ero kpeimToposs? Ha srtors
BONPOCH YueHHE JalTh cTpaHEHil, HepbmmrersEmii orebrs. Taks,
Rosaks *), BcraBust: ofmee NmpaBEIo, 4TO AKTH HE MOEETH OHTbH
ONPOBEPTRYTH BB THBXB CIyYaAXb, KOTA2 OTH TPETHATO JHIA HEIb3:
TpeGoBaTh, YTOOH OHO YKJIOHAIOCH OTH YYacCTid BB COBEPIIEHIW aKTa,
npuMBHEAETs 970 UPABHIO EF JAHHEOMY CIyYal; TAaKs YTO YILIATA
[OJy4eHHEAd JOJKRHAKOMD HEONPOBEDKHEMA, MOTOMY 4YTO XOJKHHED
ero, YILIATHBINI eMy foars, He 0043aED OHIH YEIOHATECA OTBH
VIIATH, & Hampormps o6g3admbs Ownab ymratats. Mempy Thus,
Kosags BB® KOHNE KOHIOBE JOIYCEAeTh OIpOBEpHEeHie YIIATH,
Bh TOMB CIyiab, KOrga MemJy NONEHHKOME H €ro JIOIERHHEOMB CO-
CT0AI0Cs HA BTOTH CYeTds ocoboe coriamenie. Ty e MATEOCTH 3a-
whuaens y Apyruxs mscrbiosarereii. Kopes °) jomyckaers, 9T0 B

) Hartmann, B. c., cTp. 94.

2) Crp. 56—57.

) Ibid., crp. 97. Menzel, B. c., crp. 189,
¢) Cosack, u. ¢, crp. 117.

%) Korn, H. ¢, crp. 151—152,
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pascmaTpuBaeMoMd akrbh Moryrs mmbre mbero Beh yeaosia ero
OIpOBEPEAMOCTH, HO TEMEH He Membe ompoBepEeHIe HEBOZMOKHO
no crbaylonmys coobpamenians. Ilo ofmeMy mpaBmaIy, KOMYy OTEa-
3aHO 3aKOHOMB BB H3BBCTHOMB cpejcrBh BamHTH, TOTH HE MOKETH
orBbUaTh 33 HENOJBb30BaHIE STHMEH CPEICTBOMB; HpEMBHAH 3T0 mpa-
BHIO EB DAsCMATPHBAEMOMY CIyJal0, MOKHO CKABATH, YT0 JONKHHES
JAHHATO JONKHHUEA HEe MOEETH YKIOHATHCA O1H ILIATERA, CCHIAACH
HA TO, 4T0 IepBHI myMbers EPeIHTOPORS, BH ymep0d koMb Oblia On
yiaata, ecam OH OHa OHIa IPOH3BefleHa; ecam AEIarh JOJEHHEA,
YOIATHBIIATO JOAr'h, OTBBTCTBEHHKIMH 34 9T0, T0 HAJO0 €My JaTh
BOSMOHOCTh YEJIOHATHCA OTH YIJATH, CCEIAACH HA TO, UTO YIJIATa
9Ta BPEJIATH EPEIHTOPAMB €ro KpPeIATopa; TAEOe BO3paEeHie, OJHARO,
cybiaTh OHB He MOEeTh, HOO 3TO BOspameHie ex jure tertii m mpm-
TOMB He MOrymee OHTh JIOKA3aHHEMT (€35 IPHBICYEHiA EpeInTO-
pOBH KB IpOIecCy, IPUBIEYs Ke HWXBH TpeTbe JHNO (ZOTHHAES
I0IEENEA) He Momkers. lloBmgmmomy, coodpamenia Kosaka m Hopma
CONUAHH, HO IpH OinmaiimeMs pascMOTpBHIN OHN ORA3HBAIOTCA He-
coCTOATeNFHEMH. BB OCHOBaHIA MXP COOOpameHiii J€ERHTH OJHA K
T2 &e MHCIb O EOIIH3IM ABYXD 00AsaHHOCTeldl BB JuOb AOLRHAEA
APYIOr0 JOMEHHEA: 00A3aHHOCTH IPOH3BECTH YILIATY H 00A3aHHOCTH
He Y4acTBOBATH BB IPHYHHEHIN ymep0a KpejuTopy CBOEro KEpeinTopa;
00a HA3BAHHEE YYeHHe paspBmaoTs 9Ty ROLIH3I0 BB IOILBY
o6asasEOCTH Ipomssectd yurary. Ilouemy e roramsia paspbmaerca
ph TaroMs cMucrb? Tompro Hopus jaers orebre Ha 310 M OTBETSH
HeyjoBieTBopaTe bHNH. HaMt Kamerci, Kars CIOPaBELINBO 2amb-
vaers 1 [apudersys '), uro Bospamkemie, 0 EOTOPOMB TYTH HIETH
pbus, Be ecrp exceptio ex jure tertii; JOMEHARS, YRIOHAIIiiica
OTH YILIATH, BO3PARAETH, OCHOBHBAACH HA CBOEMDB HPaBl YEIOHHTHCA
OTH §9acTid B IPHYAHEHIN ymepOa EPefuTopaM® CBOET0 EPeIETOPa,
a JId Toro, 4ro0H OGOCHOBATH CBOE BO3pameHie, €My I0CTATOYHO
COCIATLCA Ha HEJOCTATOYHOCTs MMYIIECTBA €ro EPeinTopa; BB BHIAXE
rposdmiefi eMy ONACHOCTH YIJATATH JOAT'G JABamIE, OHB HMbers
IIOJHOE OCHOBaHie yEas3arh CyAy Ha TO, YTO HCTels He HaJJemamiii,
YTO0 HCKED MOKeTH OHTh NpeIbaBIeHD JIHMIb JIUIOMB, Kb KOTOPOMY
B5 Iponecch B3HCEaBid mepeiijers IpaBo Ha TpedoBaHie ero Epejn-
topa. Hambpersoe Hemoass3oBamie 5THMH CpeJCTBAMH JaeThH OCHO-
BaHie MOABEPTHYTH TAKOTO JONKHHKA HEBHTOAAME BTOPHYHATO B3H-
CEaHid.

IIpnssaBas BOSMOKHOCTS OIPOBEDEKEHIA EPEIATOPOMT AKTA YILIATEL
JOURHUEY J0ITa €ro JOJRHAUKOMDB, MH, KOHEYHO, JOJEHEH OrOBO-

1y Harzfeld, . c., 506—507.
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PHATHCA, 9TO T4 CyMMa, KOTOpas OFIa MOJyYeHa ZONEHAEOMbB, HE JOARHA
6oxbe maxogmThcA BB cocraBb ero mmymecrsa. Ilpm sToMB ycia0Bin
MH MOKEMDH CEAsaTh, 9T0 WMYIIECTBO AOXKHWEA YMEHBINHIOCH, MO0
uspberHas YaCTh ero, HAXOAWBIIAACA Y TPEThAro Jamma (cymMma je-
Hers), Gorbe y Hero He BaXOJWTCA; NPABO HA HOJyYEHie ed Ipe-
EPaTHIOCh; YBEAMYWJIOCH W HMYMECTBO TPETHAr0 JANA BB IOpHIRYE-
CEOMB cmucarb: BB ero cocrast mEBIB 00:43aTEIbCTBA, YMEHBIABIIATO
€r0 aKTOBE.

6) Cy6sexTnBHEAA cTOopoHa akra. MH yEe HEOIHORPATHO
unban caywadl ymommmars 00% animus fraudandi, o mambperin
IOIRBEAKA TPHIYHHUTH ymep6s CBOUME EPEIRTOPAMB; 3TO-TO
Haybpenie cocraBigers CyOBeRTHBHYI0 CTOPOHY AKTa, COBEPIIEHHATO
JoamENEOMB. Jaa TOro, uro0H aKTH ATOTH IONIEEAIB OIPOBEPRE-
Hil0, 1m0 00meMy OpaBmIy, HEOOXOZUMO, YTOGH OHE OBLIG COBEDPIIEHD
IpH HAIAYHOCTH HA CTOPOES JOIEHAEA HaMBpeHid npnYmHATH yHepOs
EpeguTopaMs. Uto Taroe mambpemie npmumEHTh ymep6s? Bompocs
3TOTH 9YPE3BHYARO cmopeEs. Deb BHCKasaHHRA HA 9TOTH CYETH
MABHIA MOKHO CBECTH KB JBYMDB TeOpiAMB: Teopid meIaHIA Bpeia,
EOTOpad ONATH pacmajaerca Ha Teopilo aGCOIIOTHYIO U OTHOCHTEIb-
HY0, @ Teopia cosmaHia Bpepa. (OcramoBmMcs cHavara Ha OepBoOi
U35 HHXB.

OcrOBRHOE TOJI0KEHiIe TEOpin KeJaHIA Bpeja TO, 4T0 TOMEHHED,
coBepmiaf aKTh, JOLKEHD HMETH UpaMOe melaHie IPHYHHHTH HMB
Bpers EpepuTopams. Hawbpermie 10X&HO 34RI0OYATECS BH TOMB, YTO
OyTeMB OCYHIeCTBICHIA 3aJyMaHHAr0 WMB AaKTa OHB JHOIATEH EKpe-
IUTOPOBH BOBMORHOCTH IOAYYATH YioBIeTBOperie. OfHM n3b CTOPOH-
HWEOBB 9T0# Teopin €To4ATH Ha BHOJIEE adcoamrHON mousk, Tpeldys,
uyT00K meldaHie NPUYAHATH YOEepOs EpPeiaTopaMs MpPOABHIOCH BB
csoeil Epaiimeil dopmE, T.-e. 4roOn mpmumHEHIEe 3TOro ymepla OBLIO
051510 copepmenia agra jpoamEAEOMB. Tars, lereas '), Kpammx-
dersas %) m ap. ¥) mommmaoTs mOXs HambpeHieMT HampaRIeHie
BOAM Ha oupeibieHHy0 KoHEYHYIO IBIb; JORHUED, JIA TOTO, YTOOH
aKTh MOI'S ORTH OOPOBECPIHYTE, 10I&KEHD OHLIB IBHCTBOBATE HE TOJBKO
Bb CO3HAHIX TOr0, YTO OHB HPAYHHAETH YIep0s EpeiuTopaM®, HO
U Ch sRelaHleMb UPAYAHATH HMB yHep0h, APYIHMHA CIOBAMHA: ymepOs
EpPeguTOpaMb KelaHHAd Ihabp JOTRHUEA, XOTA, OHTH MOEETH, M HE
ACRIOUATEIbHAA; HaMbpenie IOMRHAEA A0NERHO OHTh HANPABIEHO KB
TOMY, 4TOGH €5 WOMONIBI0 JAHHATO aKTa, MOCPEICTBEHHO WIN He-

)y Jaeckel, u. ¢, cTp. 67 n 68.

2y Kranichfeld, 8. c., erp. 21.

%) Dernburg, ®. ¢, crp. 198. Coga e O6GHKHOBEHHO NPHYNCIAKTE M
Reinhard’a, mo aro mesbpuo upm comocraBienin crp. 105 co erp. 107.



NOCpeICTBeHHO, TPAYHHATH yIep0s kpeguropams. Takoe MOHHMAHIe
,Hawbpenis mpmumEATE ymepos" dpesBHYaiiHO yI00HO H BB MPAK-
THYECKOMB, M BB TeopermueckoMs cmeicab. Hm cysph, HE yueHEIM
HE OPAXOLATCA BaTPYIHATECA Hpu paspbmenia MaccH BOIPOCOBS;
BONPOCH 5TA pasphmanTcad ¢b COBEPUIEHHOI JEerKOCTHIO X MPHTOME B
GoasmmaBCTES CIyYaeBs OTPHIATENBHO; HAlp., BOIPOCH O BpeMeHH
cOBEpIIEHid aKTa CPABHATEIBHO CH BPEMEHEMB BOSHHEHOBEHIA Tpe-
G0BaHis KPEIATOPOBB, BONPOCH 00B ONPOBEPAEHIH YHIATH M T. I.;
HO TPAEIAHCKOMY 000pOTy OTFH HTOr0 HHCKOIbKO He Jerve. Ilpnm ra-
KOMB cTporoMs m rTheHOMS HOHEMaHIM ,Hambpenia“, caysam, KOTAR
aRTH MOEETH OHTH [OJBEPrHYTH VHAYTOKEHII0, OKAKYTCA OYEHb Ma-
aouncaessnmn ). Korga akTs coBepmens JOIEHAEOMB BB TO BpPeMd,
KOTjJa y Hero emie He OHIO KpeiuTOpOBH, 0 HambpeHin ero mpmin-
HUTH yuiep0s BB HTOMDB CMECIE He Momers OHTH M pbum; KOTIa
TONEEUED YIIAUABAETH JOAMs HAM NOTyJaeTh YIJaTy IO CPOES,
10Ka3aTescTB0 BambpeHis BB BToMB cMEHcIS obpamaercd BB Pro-
batio diabolica u 1. 5. Ho mesaBucmmo o1® 9TO0TO COOOpamenid, co-
BEDIIEHHO TPOTHBHO (JAKTHUECKOMY IOJOMeRIfo Bemleil, YTOOH AO0IE -
HEEB, COBCPIEBMIN akTs BH ymep(h KpeaTopy, CraBuib cedd
whapl0 uMeHHO 3T0TH ymepOs. Bp pbiicTBHTEALHOCTH, TOBOPHTE
Mleii %), ouens phako oramercd, 4T0 JONHHAKS H3H OLHOH BIO0H
KB KPEJUTOPY PACIHpojaeTh CBOe HBMYIIECTBO; OTYYKAAETH OHB €ro
¢b ToW0 Ihapio, 9TOOH CAMOMY BOCHOAB30BATHCA BEITOA0K0; 9TO OJu-
mafimag ero Ibip, HO JOCTHTHYTh €A OHB MO:KeTH JHIIb OYTEMB
npuYnEeHia yumepla KpejuTopams, morTomy-to oEB implicite pb-
maerca Ha mnocrbimee. Menmeas °) jame CMOTPUTEH Ha IpHYAHEHie
ymepda EpeIuTopaMsb, Kakb HA CPEACTBO, OPH IOMOIIH EKOTOPAro
JOCTATAIOTCA pasanyas 1hid, Barb-10: COOCTBEHHAS BHIOXA, BH-
roga Giusenxs aofeii m 1. 1. Kopmmrmeps *) wiers eme Aaibure:
OH® BWIATH B NPHYAHEHIM ymepla EpejuTopy Jumb pedrerTuBHOe
rhiicreie (Reflexwirkung Iepmmra) akTa, coBepumIeHHAr0 JOIEHHEOME.

) Tasen6aasrs (8. ¢, crp. 41) copaBejliuBo 3sambyaers, 40 CIyYaH,
koria MO®HO GyIeTs L0Kasars, yro bipk cibikn GHI0 nmphnunHEEHie ymepla pe-
AUTOPaM’h, ORAEYTCA HUYTOKHEIMI.

) Schey, Zur Geschichte der actio Pauliana etc. 5 Zeitschr, fiir Rechts-
gesch, B. 13. H. 1. 8, 133.

) Menzel, B. c., crp. 148. Tome Cosack, 8. ¢, crp. 77.

4) Kornitzer, Bedenken zum Begriffe der ,Benachtheiligungsabsicht® im
Anfechtungsgesetze B Zeitsch. f. pr. u. offent. Recht. B. 15, H. 3, 8. 599. Crarsa
374 HANNCAHA Ch OOIBIINMH NpEeTeH3igMHE, HO HHYero He XOKA3HIBAETH H IOIHA
nporusopbyifl. Pesyisrars nscrbiosania, 4r0 IOIEHUES COBEPIIAETH AKTH PaiH
1010, 9TOGH YCTPAHATH YYBCTBO HEYIOBONLCTBid, HCHHTEBAEMOE HMB H3EH-33 TOTO,
YTO OB He NpHYNBEAETH ymep6a CBOUMH KPeTHTOpPaMb—TIOBOPHTH CaMb 3a celd.
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Taks win wumave, HO HECOMABHHO, YTO J0JKHUED, HPUYHHIIOMILHR
aKTOMD yuwepdd® KpejuTopamMb, KoHeYHO, uMbers BH BHAY HE 3TO
00CTOATeIBCTBO, & CBOK COOCTBEHHYIO BHTOAY; 9TOTH ymiepOs JAMb
Hen3ObEHOe mocabjicTBle awkTa; JOIEHAES He MOmers Ha0h&ars
mopora, KOTOpH HeOOX0IMMO NepeiiTH LId TOro, 9T0GH MOJIYYATH
usBECTAYIO BHIIOAY; OYEHb MOKETH OHTH, YTO HHOTZA AaKIH COBEp-
maercd BD ymep0s EpPeIuTOpy H3h OZHOH 3100H, HO 3TH CIAVYAH
HCEJIOUATeIbHEE M ecau On oHm mmbam mbero darrmueckn, 1o Bee-
TakA IOpUAHYECEH, BB BHIY TOr0, 4T0 COOCTBEHHAA BHI0OJAa HXB
BCCLJa CONPOBOEJAETH, BEHIOAA 3T H MOmKeTH OHTH BO3BeeHA BB
KOHEYHYI0 I'BJb aKTa.

Haxomens, 0e3yc10BHO HENPABAJILHO TO MHOJIOKEHIE DPAsCMATPH-
paeMoil Teopim, Oyaro OH JJa4 upHsHaHiA Hambperid HPUYIAHATH
yuiep0s He JOCTaTOYHO OJHOrO CO3HAHIA TOrO, 4T0 ymep0s IpHYH-
HAeTCA JAHHHMB AaKTaMb — HO Kb B9TOMY MH ceiiyach BepHeMCH.
JApyrie mpexcrasmTerm Teopim elaHid NPUYAHATH ymep(s, He BUIA
HeoOxoanMocrd, 4YTo0H 310 00cToATeabeTBO 0RO whapio pbiicTsia
10A®HEAKA, TPeOyIOTH, 9T00H EMEI0 MECTO ABHO BHpameHHOE Eelamie
npraaeats ymep6s. [lo nx® mabaio, Hep0cTaT0YHO 6IHOIO CO3HAHILN
€O CTOPOHH JOJMRHHEA, Y10 OHB CBOAMD AbiicTBieMD NpHYNHAETH
BpeLh KPeAHTODAMF, — HE00X0JMMO ABHOE BHpameHie Boau. Taks,
Menneas !) mpusogurs mpoTus MOEMMAmiA Bambpenia Bh cMmcab
COSHAHIA TpH cOOOpAKEeHiA: TePMHHOJOTHYECKOE, MCTOPHYECKoe M
npakTHYeckoe: 1) KaKh BB PA3TOBOPHOMT, TAKD H BB HAYYHOMD
AsuKb caoso ,mambpenie cogepmnTs BB ce(h MOMEHTH cTpeMIeHid
kb ueMmy-auGo (Bestrebtsein), 2) wmcroumdgm puMCRaro npasa He-
coMEbHHO YyEasHBAIOTH Ha T0, 4ro 1aa actio Pauliana rtpedoBaracs
fraus BB cMperb EelaEHAro UpHYMHEHiA ymepda ¥ 3) BOmpocs O
JOEA3HBAHIA COSHAHIA OPHYHEAEMAro ymepda BHSHBAETH PALH He-
soymbaii; mecommbEHO, uT0 BB OOabmMUHCTBE CIyJIaers cosHaHIe
Bpeja JaeTh OCHOBaHIE 3aKIOYATH O HAIMYHOCTH EeJaHiAd BpPEJIHTH;
HO MOryTh OHTb cIyd9ad, EOrjJa 9TO SaKIl0¥YeHie He OmpaBJAeTCH;
ecin mnocabacreis ybiferBia 1omEwmga Omam He HemsObEHH, a Bb-
POATHE, TO MOKETH 0KasarhcA, 9T0 OHB ABHCTBOBA1D BB HajJe&EIb,
9T0 9TH MNOCABACTBIA He HACTYHATH. MOMKHO JA BAIPETATH CCHIATHCS
1 JOKasHBaTe MMeHHO 3ry Haje®xy? Joammurs Bbip mMors pbiicrso-
BaTh JErKOMEICIEHHO, HO OHD He UMBIB HamMbpeHia NPHYNHATH BpelE;
ThMs Ooxbe omacmo BuybTh HambpeHie BB CO3HAHIH BO3MORHKXD
nocabicreiii 1BiCTBIA; eCaIn OH TYTD JOKASHBAHII IOJIEKAI0 CO3HAHIE,
0 Bed cibaka, cBA3aHHAS €b PUCKOMB H COBEPIIEHHAA JOJEHA-

'y Menzel, n. c., crp. 146—147.



ROMB, BB TeUeHie CpPOEa JABHOCTH, HAXOAHIach OB OB JAMOKJIO-
BeMB Medomb. IIpopBpmms, Ha croxsko atm coobpamenia Menmera
ocoBareasHH. IIpemze Bcero, cchaIka Ha PasrOBOPHYO H HAYYHYI
phup egBa-am ocHoOBaTenpHa; HayuHad pbus eme He BHpaloTagd
TOYHATO BHPAEEHiA—UTO BHJHO y&e H3H TOTO, YTO CHOPATH O BHA-
yemin ca0Ba ,Hambpemie“; uwrd me kacaercda pasrosopHOil pbum, 70
9T0 OYeHb IATEilf aprymenTs; pasroBopHas pbub umHOrja BHpada-
THBAETH TAKOe BHPAKeHle, KOTOPOE HE OXBATHBAETH BHAUUTEIbHOI
I0JM TOr0 ABIEHid, KOTOpoe WMDb BHpamaercd. Keam yike cerLiaTsca
Ha pasropopEyY® pbup, To Menmesio Haj0 OHJI0 HPAMEHYTH KB CTO-
POHHHEAMB TOro Mubwig, nmo xoropomy Hambpenie NOHHMAeICAd KaKb
crpeMIenie kb ompexbienmoii mbim, mo EOTOpOMY AKTH OIpOBEp-
RAMB JAMB BB TOMB cayiab, KOrga JONEHWES HOCTABANTL celh
nbipl0 OPUYHHATE EBPeNs EpexuTopaMb. B pasrosoproii pbum ma-
ubpennoe pbiicrie ecTh He TOJBEO ReJAHHOE, HO W HAIPABJICHHOE
rp onpexbiennoii mwham; mambpernoe mpuuvmeHie Bpeja 00HAMAETH
coboro xbiicrsiga, mwbromia nbaslo npuunHeHie Bpeja: HaMBpeBaThCA
sgaunTs JAbicrBoBars €B ompegbiennoo nhipio. A Mem®ly THMB
Merneas OpPOTHABRS TAKOTO B3LIAZA. J3arTbMb, CCHIKA HA pPHMCEOE
IPaBo0 MAJI0 JOKa3aTerbHA. HAKD MOHEMAJIH PHUMCEie IOPHCTH CJI0BO
fraus? Ha 91015 Cuers yuensle HUEAKH HE MOTYTH COIIACHTHCH, 14
W TOHATHO IOYEMY: IOTOMY 9YTO PHMCKie IOPHCTEH CaMH HE BHpPado-
tasu 1oyHOH Tepumroxorin. Ilo mmbmino IMea *) fraus osmauaers
oomams, no Memmemo 2) — mexamie Bpega, mo Ortro ®) —— mpocro
epexs. Beero phpabe Bn ostoms cayuah umbmie duroxora Porra *),
TokasaBmaro, uro no llmuepoma fraus osmavano cosHATEIbHHI, HA-
mbpennsii Bpens, a mocab llunepoma, wpomk Toro, m obmans. Ho
Kakb OH TO HH CHIO, CCHLIEA HA PUMCEHXD IOPHCTOBD HEBOSMOKHA—
y HAXH MOryTs Haiitm aprymentst u Menneas, m ek ero npo-
THBHAEHN, KAmWIHHA BB HOATBep&IeHie cBoero paragja. Haromens, dro
racaerca J0cTOBEpHOCTH co3HAHIA Bpega, T0 MeHneis BB GOJBIIHH-
creb cIyuaeBs JONYCEAETH BakT0YeHie OTH CO3HAHIA Bpefa EB Ha-
wEpenilo UPUYHHEHUTH e€ro; oOcTaercd, CIbIOBATENBHO, MEHBHIAHCTBO;
KOTJ4 JONKHUES JBiCTBOBAIS BH CO3HAHIA BO3MOKRHOCIH Bpejad, TO
ME coraacHH c¢5 Menneaems, u4TO BamaIouenie 310 OyAers Hempa-
BAJBHO, 10 COOOPAREHIAMB, ROTOPHS HBI0EWMSD HUME; OTHOCHTEILHO
e cosHaHia BBPOATHATO BpEja MH HE JOIVCRAeMb OMHOOKD; MyCTh
IOEHUES AblicTBORAI® BB Hage®Ib, uTO Bpeia EpeInMTOpaMb HE

1) Schey, B. ¢., ctp. 131—132.
*) Menzel, 8. ¢., crp. 146.
% Otto, B. ¢., cTp. 92—99.
4) [pusegeno y Otto, H. C.,l. c.




Oylers, NyCcTh OHD M JOKAHETH 5T0 — €CIH ITO BOSMOKRHO — €My
BCE-TAKW HEJIb3d NPOCTHTh €ro JerEoMiclie; ecIn CyIh pash HOpH-
mels Kb TOMY 3aEIOY€HII0, UT0 OHH CO3HABAIH CH 00IBMOK BBPO-
ATHOCTHI) BpeIH, KOTOPHIl IpHYMHAETCA ero abilcTBieM® EPELATODY,
W HECMOTPA HA BTO COBepmHAID AbiicTBie, TO COBEPIIEHHO OCHO-
BATEIBHO IpAZHABATH ero AbiicTBoBaBmEMP €5 HaMbpeHieMb IpPHYN-
HATH ymepds EpesuropaMs.

Iepexogans kB Teopin cosHaHiZ Bpepa. Teopix ara, mpmEATAL
GOJNBIAHCTBOME YYEHHXB, HCXOJHTE H3E TOF0, 4TO ARTH CUATAETCH
COBEPIIEHHHME C€Bb HambpemieMs NpPHYMHATH Ymepls, HE TOJBKO
TOTJa, KOTZA2 TakoBa HMEHHO OHJIa IbIb JOJKHHEA, HO M TOrja,
KOrja OHB CO3HaBaIb, 9T0 nocrbicteiems ero abiicTBia OyzeTs
yuiep0s EpejuTopaMb; Eelals OHB 2THXB mocabicrsiii wam mbTE—
ar0 Oespasanmuyro '); mambpeHie DPHYEHHTH BPELs JOJEHO GEHTH €My
IPHONCAHO, KODjJa OHB MOI'B CO3HABATH, 4TO TBHCTBIE €ro mopleders
3a co0oif 9TOTH Bpexs, 4TO0 OJaroapa 3ToMy ABUCTBIIO B3HCEaHIE
CTAHETH HEBO3MOKHHME; HE00X0JUMO JHImb, YTOOH OHJIO BB HEMB
CO3HAaHIe UPHYMHHON c€BASH Me&Jy ero pblicreieMs B ymepOoMb
EpPeJuTOpa; UPHYHHHAA CBA3b TYTH ABIAETCA YHCTO OOBEKTHBHOIO —
BB CYOBEKTHBHOCTH ed, T.-€. BB REJaHIN Co3JaTh (AaKThH Kakb IpH-
upHy ymepGa, wbre magoGmocrm ). W yhiicTBuTeIrBO, ecam J0J-
RHUED 3HAJID WIH, EAEb PascyjuTe]bHHH 4eroBBE®D, I0J1&EeHD OHID
3HATH, 4T0 OJarojapa ero pbiicTBi HACTYOATE AAHHHS NOCABICTBIA,
To mocrbacrBia arm cumrarored Hacrymusmumu sambpenno ®). Teopia
3Ta CBOAUTH HaMbBpeHHOCTs IDBiiCTBiA KB BO3MOMKHOMY, BIOIHE pa-
MIOHAJLHOMY MHHHMYMY, IocabzerBig abiicTBia XONRHAKA HE TOIBKO
He JOXKHE OHTh EOHEYHOI0 IbIblo, KOTOPyI OHE ceGb craBuTs,
OHE MOTYTH W He OHTH HelJaTeIbEH—IWIb O OHB CO3HABAIG HXD
HacTymleHie, IOHEMAalh Ty NPHYAHHYI CBASH, KOTOpad mmberca
Mem®]ly ero pbiicreiens m ymepGoms Ekpexnropa. Ho cosmamie 310
MOKETb MMBIB PAsIAYEHA CTeNeHH, CMOTPA WO TPYAHOCTH HIH Jer-
ROCTH HacTymienla mocabpersiii — ymep0s ors abiicreiii foamHunEa
MO®ETH HACTYNATh HIH Kakh Hen3ObmHOe, mam kKarks BBpoaTHOe,
HIM Kakb BO3MO®HOe mocrbicreie. Br sromt nymkrb mpexcrasmrenn
TEOpii COBHAHIA Epela, OFHAKO, HECKOIBRO DPACXONATCA, IOMYCKAd
ONpOBEPAEHie AKTA HIX BO BCHXs TPeXd CIyYasxb, WIH Ke B
TOMB HIH BB Jpyromb. Yro racaerca mnepBHXE, 10 KHosarn *),

1) Cosack, m. ¢., erp. 77—78.

) Hartmann, u. c., crp. 76—77. Otto, ®. c., crp. 101—102.

°) Volderndorf, u. ¢, crp. 42. Korn, B. ¢, crp. 82. Hasenbalg,
H. ¢., 40.

4) Cosack, 1. ¢., crp. 78.



Orro ') w j1p. mozaraioTs, YTO JMNO, CO3HABIIEE XOTA W OJHY BO3-
MOEHOCTh HACTYIIEHiA IaHHATO NMOCIBICTBiA, HO HE TOJIBEO HHIErO
He @pejupuHABIIee JJId YCTPaHEHIA ero, a HAUPOTHBB, AOBejmIee
nbiicTBie 10 EOHNIA, M0 Menbpmeld MEph 9BeHTYAJPHO KeJAI0 HTOTO
mocabrersia. Jlpyrie, a mmenno, I'azenGaisrs %), BOAjaoTs BH NPO-
THBONONOEHYI0 EDPAHHOCTh: TOILEO BB TOMB caydasb, Rorza mocabi-
crBig jybiictBia Hem30bKHE, AOTKRHARD NOYMTAETCA ABHCTBOBABIIIMB
mambperno. Hawowens, Taprmans *) u Peaspepriopdhs *) aepmarca
cperAr0 MELHIA, KB KOTOPOMY H MH TOTOBH mpucoezmauThed. Omm
NPHSHAIOTH HAIAYHOCTH HaMbpeHiA BB TOMB cayyab, KOrja JOIRHURD
CO3HABAADP He TOABKO HensOb®HOCTE ymepda 114 EpeJInTopa 01%
ero pbitcrsia, o n BEpoarroCTs ero, HO phmHUTEILHO BHCEA3HBAKTCA
NPOTHBS NPHU3HAHIA HambpeEHOCTH BE caydab OHOH BO3MOKHOCTH
ymepba. 3akmiouenie o mambpemmocTn pbiicTBid, OCHOBAHHOE Ha
TOME, YTO JAOKHHAED AONEEHD OHIB nperBniBTh BCh BOSMOMHHA IO-
cabpersia ceoero nbiicTeia — Oylers puckoaHHEMB. Maao Toro, sTo
BHECETH MMATEOCTh BB TPARJAHCKIl 000POTH; MH BhHIIE OPUBEIH
cooOpamenia Menmeira o JaMOEJIOBOMB Meuh, Ipu 3TOMD YCIOBIH,
BHCAMEMD HAIB cABIKOI0 BB TeUeHie MOTHATO CPOKA JABHOCTH; CO00pa-
#enle sro OesycaoeHo BEprO. Tpyamo ce6t npeacraBaTs, r'OBOPHTS
denppepuopdB, Karylo - aubo cyrbary, koropad, mpud USBBCTHEIXD
00CTOATeIbCTBAX'S, HANUD., KOTJa BO3TOPHTCA BOHHA H T. I, He MOIIA
Os nmpuumEATh ymepba kpezmropams. W xbitcrBurersmo, taxs mn-
POEO mOHEMATh HaMBPEHHOCTH Helb3d—MaJI0 JH OPH KAKAXE 00CTOA-
TEIBCTBAXD MOKETH HACTYNHTh Yymep0s AJd KpPEeJHTOPOBD; BCHXE
HX5 OpeisuibTs M CO3HATH JONKHAEDL, KOHEYHO, He MOmeTs. Cyzeii-
cEOMYy YOb®jeHi0 BB 9TOMD cayiab J0IEEHD OHTh JaHB HOJHHI
IIPOCTOPD; YCTAHOBUTH Kakig-1u00 00A3aTeIbHBIA JI8 CYJBH NPABHIA,
KOHEYHO, HEBO3MORHO—OHDB CaMb OIBHUBAETT CTeNeHb Heu3OBRHOCTH
1 BBpPOATHOECTH HACTYIJIEHIA HEBNTOAHWX® 414 Epejuropa mocabj-
CTBIil JamHAro akTa; camoe Goapmiee, 4YTO MOBHO—3TO IPEJOCTEPLID
€ro OT» NPHIAHIA CepresHAr0 B3HAYCHIA OJHUMD BOBMOEHEIMDB HO-
cabacreiams. Ilotomy-To HeipsA NPH3HATH NPABHILHEIME °) MABHie
IMénemana ©), TasemGaisra *) um gp., 910 0fHa (JAKTHUECKAA He-
COCTOATENBHOCTh JONKRHHARA Yike JaeTh OCHOBaHIe b IOJHOO IOCTO-

) Otto, H. c., cTp. 107.

?) Hasenbalg, . c¢., ctp. 90.

3) Hartmann, H. c., ¢Tp. 77.

4) Volderndort, v c., crp. 42—43.
%) Otto, u. ¢, c1p. 104,

®) Schénemann, g c., cTp. 37.

") Hasenbalg, u. c., cTp. 40.
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BBPHOCTEIO 3aKJIOYHTH, YTO AKTH, COBEPUICHHHI HMB BB BTO BpeM:,
HayMBpeRAo HampaBieH® KO Bpeiy kpeauropams. lexexs ') cmpases-
JIuBO 3aMByaers, YT0 OTHOCHTEIBHO JONEHHEA, HAXOJAMAIOCE BB
HOJOm®EHIn (arTHIeckoii HECOCTOATeIbHOCTH, CyAbA OyZeTs JIuulb
6oabe crIOHEWS UPEINOIOEATH, YTO OHB COHABAIS SEOHOMHYECKIil
pe3yasTaTh CBOoero XbHCTBIA, 9EMB OTHOCHATENFHO Takoro, xbia Eo-
TOParo HAXOZATCA BB MONHOME NOPAXED; W Kakid OH BB BTOMB
caygah crbcHdomia CYJpI0 HPABAIA HH IPHAYMEIBAJIACH, OHH MOTYTSH
orazarscd Herb1eco00PABHBIMY.

M3s o0maro mpaBuia O HeoOXojimMmocTn AbiicrBuTeapHArO ani-
mus fraudandi wuckIOYeHie C€OCTABIAITS OJHH JAMD GesMezIHEE
arTH 2). Axrsl GesMesgHEIE MOIYTH IOAJERKATH YHAYTOREHI, XOTA
On He OBLIO YCTAHOBJIEHO, 4TO JA0XEHAED nMBIs Hambperie npm-
YAHETH ymepOos EPeIATopaMb; JONEKHHES, IOBOPHTH lekers °), me
MOKETS MEeAPoI0 PYEOI 060ramarh TPeThbAXD JANb, CTasd cebd ThMB
BH MOJOEEHie, MPH KOTOPOMT JAMIAETH KEPEJHTOPOBD YAOBIETBOPEHIfA;
Ba camomb pbrb, mambpenno mam Hemambperno, 0HB 3T0 AbIaeTH—
910 0e3pasIuuHO; Pashs OHB HAXOJHTCA BB TAKOMB MOJOKEHIH, 4TO
He MOKETH YAOBIETBOPUTH EPEJHTOPOBH, 3aKOHOJATEIh BH IpaBb mo-
CTPOHTH HpesyMOIil, YTO ORB, Pas3japHBE CBOE MMYIECTBO, HaMb-
PEHHO OpuBels celf BB COCTOAHIE HEOILIATHOCTH. DHTH MOKETH HA
camoms nbab om® m He JQymMa’s JapaTh Bh COSHAHIA Bpeja, OpH-
YHHAEMAro KPEJNTOPaMb; OHTh MOKETh HBTH M OOBERTHBHOH npu-
YHHHOH CBASH Me®Jy JapeHieMT W passopeHieMs HIA HEeOILIATHO-
CTBI0; N0 YHCTO YTUIATAPHEIMB cO000pameHieMb Bce 9T0 HpeAuo.da-
raerci M JOKasHBaTh NPOTHBHOE yXKe He JOJEHO OHTbH J03BOJEHO H,—
910 praesumptio juris et de jure; sakoH® mo M3BECTHEIMB C€O06pa-
AReHiaMB OpeJnncHBaeTs cyiph NpPH3HATE JOKA3AHHEIME # animus
fraudandi joxmmmra, m nmprunHEyI cBash. CooOpamenid ike, sacra-
BIAIOMiA IOCTPOMTh HpesyMuIiio, T, 4TO ONHTH EM3HEHHHH YEa3H-
BaeTh, UYTO 9acTo OesMesjHa# cpbIEa coBepmaercA He CIPOCTA; YACTO
nyvesH0 uyMbers mbero animus fraudandi; 15 e exyuam, ®orga aTo
IOpeAmoaomkenie HE OIpPABAHBAETCA, BB CO00pakeHie IPHHAMAEMED
ONTH HEe JOJ/EHH,—HE JONYCEATh OUPOBEPKEHIe ARTa HEBOBMOKHO;
roJ0CHh EPEIUTOPOBH BOmieTs!.. oHW HMBIOTH HA HMYMECTBO, EaKb
Ha OOBEKTH BIEICEAHIA, Jayumee upaBo, wbMb OJApeHHHI: 10ars

1) Jaeckel, n. c., cTp. 72.

?) Eerp u Jpyroe mcEImYenie: akTH, Boo6ile COBepMEHHHE BL MHOIG3Y POI-
CTBEHHHEOBD JOIEHAKA; HO 310, NPHHATOE TePMAHCENMS H QBCTPIHCKHMT 3aKo-
HAMI, HCEI0OYEnie YMCTO CcuelnialbHAro XapakTepa.

3) Jaeckel, H. ¢, cTp. 92.

4) Volderndorf, s. c., crp. 68.
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pamabe 7apa; ojapenumii Menbe oCumens orofpamienms xapa, IhMB
KpPeJUTOpPs OCTABICHIEMS €ro Bb Pykaxbh ojapeasaro, ['pommans b
BECHMA OPUIAHAIBHO 00BACHAETS ITO HCKIOUATETbHO-HE0IArONpIATHOE
0JOKeHIe OesMe3JHHXD AKTOBH; HPUYHHY ITOr0 OHH BHJATH BB
TOMD MOJOKEHIH, KAKOe AKTH 9T 3aHUMAKTH BB TPARIAHCEOMD
oGoporh; OEM He NPEACTaBIAIOTH €000 ABJEHIA HOPMAJHHATO H
He0OXOZHMAro; BHIOJA, 3D HAXH IPOHCTEKAlomad, He mpiodpbrennad,
a ciyuaiigo RHUIABHAd HA JOJK0 JANQA; JydYdie PaspymHTh AHOP-
MaTBHYI0 TpHOHIb, uwhmb Tepmbrs Hapymemie mpaes, mnpioGphren-
HHXF HOPMAJIbHOK AbaTesHocTblo. Ho, BEHCEASHBAICH BB MOJB3Y
JETEOH OIPOBEPAIMOCTH 0e3MESIHHIXH AKTOBH, MH HATNOMHAMG CAb-
JAHHY0 BHIIE OTOBOPEY %), 9T0 AIf MOJIBBOBAHIA MPABOME OIPOBEP-
meHia (e3MesIHAr0 aKTa JOJHKEHS OHTh HOJIOAEHD BO3MOKHO EPATKIM
CPOKD; Kb CEA3AHHOMY IPHOABEMEB, 9T0 10 HCTEYEHIA 3TOT0 CPOKA
KPEIATOPS HE JOXHEHS OHTh 0esyCJOBHO JIMIIEHD IpaBa OMPOBEP-
rarh aETH: OHB MOMETH 9T0 cABIarh, HO y&e HA OCHOBAHIE O0MHAXB
IpaBuIb, T.-€., Jokasapb animus fraudandi pormHEEA &)

III. YcrxoBia HA CTOPOE® TPETHATO JIHI[A.

Veaoria, kacamomisacd TPETHATO JUIA, MOTYTH OHTH CBEJEHH Kb
IByME: 00BeETHBHOE M cy(nexrmpHOe. Ilepsoe sakiiovaerci Bb TOMS,
YTO TPEThE JHIO IIOCPEACTBOME AKTA, COBEPHICHHAr0 IOIRHUEOMD,
J0I#HO YBEAMYUTH CBOE HMMYIIECTBO; BTOPOE K€—BBH TOMB, Y10 JHUIO
910 10MEHO nbiicrsopars mala fide, joammo smate 0 Hambperin
JOJEHAES NPUIAHHTH BPENH KPEIATOPaM®: HA €ro CTropond xoxmmHa
Omth conscientia fraudis, om0 goammO OHTH Sciens mam particeps
fraudis. Ha mepeoM® u3b 9TuX® TpeGoBamiii MEI 0CTAHABINBATHCA HE
OyleMb, TaKh Kakb O HeMp y&e Omaa pbup Bhume, a o0paTnMed
aums ko0 Bropomy. OrTs Tpersaro .amma TpeGyercd, 9T00H OHO 3HAIO
o mambpemim XolmHUWEA, T. €., YTOOH eMy OHLIM SHAROME (aRTH,
Jalomiie OCHOBAHIE BARIIOYATH, 4TO NOMEKHNED HAMBpPEHDH OPUYAHHTH
BpEIh CBOUMB KPEIHTODAMD ), 4r0 OHG I0 Mempmeii MBph cosnaers,
qro pbiicteie TOBIeweTs Ba 000K HMEHHO 3TO mocxbacTsie Y,
AxTuBHON JBATEIBHOCTH OTH TPETHATO WA, KOHEYHO, BEJb3A Tpe-

) Griitzmann, H. C., crp. 190.
%) Crp. 5—8, 45—46.

% Korn, B. ¢, cTp. 91

4) Jaeckel, H. c., cTp. 69.

*y Korn, u. c., ctp. 86.
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6osars '); omo me 00613aHO 3a60TUTBCA O JPYTHXSH %), me o06a3aHO0,
paju OXpaHeHid MHTEPECOBD YYRUXD EPEAUTOPOBB, OpejupPUHUMATH
yro-1n60. Pass omo, mo jpammoii obcramosrb, mpuxoiurs EL yOb-
#AEHII0, 4r0 JoXEHNKED uMbers mambpemie npHYNHATE BpeAh Kpe-
JUTODAMB, OHO HE JOJEHO BCTYHDATh BB CABIEY; oHO 0043aHO B3BE-
cuth BCh BTEH  00CTOATEARCTBA CH JONKHHMTL BHAMAHIEMD W 0CMO-
TPUTEALHOCTBIO; €CAH 0HO He OHJIO JOCTATOYHO BHUMATEAHHO H OCMO-
TPUTEABHO, TO BTO €0 HE OUPABAKBACIDH, €CAH TOILEO eMy ObLiu
uspbeTHR (arrE, BB BHJY KOTOPEXD OHO JOJEHO OHIO 3HATH O
nambpenin jomuaEa 7). DINMI NOIOKATCILHEME YEASAHIAMA MOKHO
Obl OBLIO M OIPAHHYATHCH, IPEJOCTABUBG CyIbh BH EKaEIOMB OT-
rbasnoMs caysal pbmurs Bompocs: sEaTo aM W JOMEHO JM OBLIO
3HATH TpeThe auno o mambpenin joknara. Ho yuenwe arumn mHe
OrPaHUYUBAIOTCA; OHH XOTd M YCHICHHO YTBEPHJAOTD, YTO IPABHLIL
Jad CyABH HUEARUXD BEHCTaBAATH He cabayers—aro jbiao ero yok-
WRAEHId, HO, He BHCTABIAA, NPABAA, HOJORHTEIFHHXD HTPABHIG, OHU
vbus He menbe Aa0TH pALB OTPUIATENBHHXD YRazaHiil, 114 CyAbH,
OYCBHJHO, He 0e3MOJEe3HRXD N BHTERAOMUXD N3 CaMaro Cyliecrsa
abia. A umemmo: 1) me tpelyerca, YTOOK TpeThe JHIO BCTYIIAIO
BH COLJAMICHie MMEHHO ¢b Ifbabl0 NMPHUAHHTE BPEeLs KPeJHTOPAME;
HACKOJABKO HAIUYIHOCTH HMEHHO dvoii mbam me tpedyerca ormocn-
TeabHO HaMbpeHia J10MKHHER, HACTOIbKO HETH OcHOBaHIA ee Tpedo-
RaTh OTHOCHTENBHO TPETHATO Jauma *); 2) me Tpedyercsd, urodu exbasa
genpeMbuno OHJa BHIOJZHA I TPETHATO .MI@A; OHO HE MOKETH
onpasjarsca TEME, 4T0 0HO H3H CIBARKM HNKAEOH BHTOAN HE W3-
BICRAO0 °); 3) He Tpedyercs sHaHiA YOHTOYHOCTH, 2 JAWNIb HAJO0 SHATH
HaMBpeHie JOMRHAEA UPHYBHHTL YORTOKS °); & IOTOMY, €CIH Tperse
TAMO MOJATaeTh, 9TO JOJIKHNEDL OmAOAeTCi HA CYETH IOCABACTBII
coeii cpbugn 7), wim mapberes Ha TO, UTO IONKHUED HE ORAKETCHA
HECOCTOATEIbHENG, & OcTaHercs BHOXES €OCTOATCIBHEIMB, HIH UTO
ymepoa ge GyeTs IPAYIHHEEHO °), TO OHO BCE-TAKH MOKETH CUMTATHCA
3HAMAMS 0 HaMbpenin joummnka; 4) Be Tpedyercd, UTo0H Hempe-
MBHHO JONHHARD COOOMITE TPETHeMY NIy 0 cCBoeMB HaMbperin; onpas-

1) Cosack, B. ¢, crp. 92.

¥) Ziircher, u. c., crp. 30.

% Otto, B. ¢, crp. 130.

*) Schonemann, u. ¢, erp. 41. Jaeckel, a. ¢, erp. 69. Hasenbalg,
H. C:, OTp: 75

") Volderndorf, 1. ¢, erp. 44. Korn, u. ¢, crp. 86.

®) Jaeckel, n. c., crp. 70. Volderndorf, n. ¢, crp. 44.

"y Hasenbalg, g. c., ctp. T5.

) Otto, mn. c., cTp. 112,



ABBATHCA BTO JANO He MOEETh THMB, 4T0 AOKEHUED BIA MOJIYAIE,
WIA UPHBENH APYroii MOTHED, 3aCTABHBIIII ero serynnts 85 cxbaky U);
5) copepmeHno (espasinyeH’s T0Ts MyTh, KAKAME TPETHE W0 Y3HAIO0
o Hambpemiu JOMKHHEA *),—O0HO MOLIO0 y3HATH €ro 0TH CaMoro J0.J-
KHUKA, OTH MOCTOPOHBALO JHI@A, OB KEpejuropa; camo mo ce0b
Jame LpeAynpessjenie EpejuTopoBs 0 TOMB, YTO CABIEA, BH KOTOPYIO
J01#HNED BCTYHACTH C€h TPETEMMSB JHIOOMB, JId HAXDH YOHTOYHA,
He momers umbrh sHauemia ®); BCe BSaBHCATH OTH JAHHALO KOH-
EpeTHAro cayyad !); HacKOJBEO YEAsamif KPeJUTOPOBH OCHOBATE.ILHHI
W HACKOJBKO BT BHAY OSTHX'D YEAsaHI MOKHO IPHBHATE, YT0 TPETHC
anno AbicTBUTENBHO Y3HAJIO OTH HHEXB 0 BHambpeHid JOMKHHKA—
goamens pbmuts cypn °); 6) me momers nwmbrs spauedii W To,
BHAJO0 JU TPETHE JMIO O TOMB, YTO Yy AONEHUEA €CTh EPEJATOPH °)
U uTO OHG (PAKTHYECKH HECOCTOATEAEHT *),—9TH 00CTOATENLCTER CaMu
o cedh me ykasmBaloTH TPETLEMY JHIY HA TO, YTO JOMKHHED CO-
sepmaas cibary in fraudem creditorum; measss oTomy JHMIY CTa-
BUTH BB BHHY TO, YTO OHO HOMOINIO JOJHEHAUKY BHHTH H3L 3aTPYyl-
Henia %) m 1. L.

Ho wuss o6maro mpasmia o TOMB, YTO JId OUPOBEPHEEHIA AKTA
HeoOXoauMa  conscientia fraudis Tperbaro auma, eme puMckie
opucrs ?) onyckaln HCEAOUEenie, & NMEHHO OTHOCHTEIBHO OesMesj-
HHXE arToBb. Heam omm 310 JOIYCKAJ W, HECMOTpA Ha adcoaior-
HOcTh Tpe6osamia animus fraudandi, To ¢» TouRm 8pbmiaZ cospe-
MeHnoii ZOKTpUHE, He Tpebyomeii animus fraudandi jpoxmmnra BDb
0e3MesHHXB akTax’F, Tpedosars conscientia fraudis Omao O He-
nocabrosareasno. U pbiicreurensno, ecam He Tpedyerca fraus, To
TpeboBaTh scientia ero cosepmennas HecooOpasHocTs. Ho Mu BE-
xbau, uro animus fraudandi B® JauUb JOMRHEEA BB OIHXH CIY-
YadgXb TPeJNoIaraercd,—>T0 3acCTABIAETH H IO OTHOIIEHI0 EB Tpe-
TREMY JWIly BHICTABATH IpesyMmmmiio conscientiae fraudis mo rhms
®e coo0pameHlAMB, DO RaKHMTB BEICTaBIeHa HaMm nepsad. 11 Tperne
IUNO OpejmoJaraercd 3HAOUMME 0 HaMBperin A0JEHAKA NPAYAHUTH
Bpelb EpPeJHTOpaMb; €CIH He JONYCKaTh NPEJIovYTeHiad Japa HCHOJ-

') Vilderndorf, . ¢., 1. ¢. Korn, u. ¢, 1. c.

‘) Menzel, 1. c., erp. 152. Ziircher, u. c¢., erp. 30.

%) Ulpianus, s L. 10, § 3 D. q. in fraud. cred. 42. 8.

*) Schonemann, 5. ¢., crp. 41—42.

®) Hasenbalg, 1. ¢, crp. 76.

%) Otto, H. ¢, erp. 112.

"y Reinchard, u. ¢, erp. 108. Menzel, un. ¢, l. ¢. Ziircher, u. ¢, L c.
®) Mankiewitz, n. c., crp. 43.

®y Ulpianus Bs L. 6, § 11, D. q. in fr. cred. 42. 8.
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HeHil0 0043aTeabCrsa, T0 He00XOJHMO IIOCIABHUTL TpeThe JHN0 BB
TAKOe JEe TOoJ0KeHie, Bh Kakoe MOCIaBIeHD JONKHUEDL,—H 10 OT-
HOWIEHI0 Kb HeMy Haj0 BEICTABHIL praesumptio juriset de jure 1),
HO, KOHEYHO, JHMb 10 OTHONIEHIl Eb HPaBy TpeGoparh NPH3HAHIA
akTa HenbiicTBATCILHNMD, NG OTHOUICHIIO ke KB npaBy TpedoBaTh
BO3BDATA HMYLIECIBA BB YMCI0 O0BEKTOBS B3EICKAHIA—3TO praesump-
tiones juris, jonyckaloniis J0Ka3aTEABCTBO NPOTHEHALO, T. €. ignorantia
frandis npu bona fides rperparo auna.

Mu pasemorpban ycaopid, npH HaIAYHOCTH KOWXD BOSHHKAETDH
npaBo EPEeJATOPA OMPOBEPraTh akTh, COBEPUICHHLI A0MKHAKOMb;
ecan Beb omm umbiorea HAIMIO, OHB MOKETH HPOCHTL CYAB O
upusHAHIM aKTa HELBACTBHTEILHEIMG, KaKbh COBEDHICHHATO BhH Ha-
pylierie ero 3aJoroporo mpasa. Pasp 91d yeaosid HAJIANO — Jaercd
OCHOBaHie NpPHJAATH €ro mpaBy CyAe0HAro0 3ajora o0paTHylO CHIY W
HPH3HATH JONEMHAKA HADYLIATEIEM JTOrO IpPaBa; HO CYHTATL TPETHE
ANT0 YYACTHHKOMB BTOTO HAPYLIEHid HEIb3A; OHO JHMIb YBEIMYHIO
¢BO€ HMyImecTBo, mpiodphra mo, urd He Morao mpiodpbers, uTd Cocra-
BIACTH IpeJMeTH IIPaBa CyleOHAro 3a1ora; 00 0Tebyaers Kars 100po-
copberamil HIn Kaks Hegodpocopberamii mpiodpbrarers umyinecrsa,—
eMotpa moromy, Abiierosaro am omo bona fide mpu GesmesiBEXD
cibakaxs wan mala fide, nmave: Grio am OHO consciens uam nes-
cius fraudis. I'oBops 910, M OEHIAEMD, YTO IPOTHBH BAIIE Te-
opin Oygers cpbramo T0mwe BOspamenie, Kakoe MH cpbaaim upo-
TUBL JCANKTHO Teopim; oma jxaza jpa npuannma: dolus n mempa-
BombpHoe oborauienie, npujass phmaloniee 3sHaveHie conscientiae
fraudis; To ;ke, moBupuMOMY, cibiazd m ME; Ha camoMb e jbab
MBl JAJIH OJUHD UPHHINANG: pasiniad [paBo TPeGOBATH HPUBHAHIA
akra HelBACTBATEIPHEIME 0T mpasa TPeGOBATh BO3BPAUIEHIA NMY-
MeCcrsa B YACI0 O0BEKTOBS BSEHICKAHIH, MH JAIM eIWHHIH UPHH-
OMOG TOMYy H JPYTOMY; IEpPBOMY BB TOMB CMEHCIE, 4T0 TpefyeMsb
conscientia fraudis jaa BebX® caIygaeb OmpoBepEeHiA, HO UpH
BOSME3HEIX'h ARTaXB 9T0 IhiicTBUTe AbHAA conscientia, npu Gesmes]-
HEIXh—TPEAIOIaraeMasd, He OIMPOBEPHRAMOE JORABATEIHCTBO NPOTHB-
HAr0;—BTOPOMY—B% TOMH CMHCIE, 4TO HMMyIECTBO, KOHMD YBEIM-
9AIMCh HempaBoMBbpHO 00aajaHis TPETHATO JHIA, BO3BPAIIAETCA B
YHCAO 00BEKTOBh BIHICKAHIA Ha OCHOBAHIE OCWIUX'D NPABAIB, pas-
auaaiomuxs bona fides ors mala fides; ss jammoms cayuak n Ta
u apyraa fides oycrosiens: conscientia wim ignorantia fraudis,

') MHorga ara wpesyMumid ABIAerca NPOCTOW praesumptio juris, Hanp.,
KOIia TpeThe IuIo, POJCIBEHHHED JOXEHHEA, COBEPHIACTh BO3ME3JHEI aKThH.
Cwm. repmanck. 3ak. § 3, u. 2 u aserp. § 30.

7*
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M 5TO BOSMOKHO, Takb KaKh BDH OesMesjgubXb CibIEaxb 1O OTHO-
WeHilo K5 UpaBy TpefoBaTh BO3BpATA WMYHmECTBA BB 4HCI0 00BEk-
TORD B3HCEamia conscientia fraudis gragerca ToapEO praesumptio
juris, a me juris et de jure. Bona mam mala fides momers Bhpa-
BUTHCA BDL PASINYAEXT (OpMax®; BB JAanHOMDL cayual oma mocra-
BICHA BB TECHYW CBA8b, €b OJHOH CTOPOHE, ¢b conscientia nam
ignorantia fraudis ¢» uX® oco0eHHOCTAMH, €L APYrOii—€b APYrAMH
obcroareancrsamun. M ckasaau BRme, uro TpeGopaHie BO3BparTa
Bemu BB uncIo o0nekrons Bamckamia (myrems imploratio officii ju-
dicis), mojo0HO BemmEoMy ACKy O BO3Bparb Bemnu; B TYTH pasMbps
orpbrersennocrn onpepbagercs hvs, bona mam mala fide pbiicreo-
Baabs OTBbTINED, a BL UpuUMbHEHIM KB JAHHOMY Cay4aio— OBIID Ju
OH'B Sciens maAm nescius, Opia au crbika Bosmesgna mian OesMesgHa
n 1. 1. Vmave roeopa: yOpers BB DPAsABOEHHOCTH NPHHIUIA He
MOkeTh ObTh cibiawd Hamell Teopim yike HOTOMY, 410 MH pas-
JMYaeMT BOUpOcHh 00h ONPOBEpEHIN akTa OTh Bompoca 00 0rbT-
CTBEHHOCTH TPETHATO JUTIA—B'h IEPBOMD BONpoch, Bo BCEXL caydaaxs,
elnnoe ycaoBie——conscientia fraudis, o BropoMs— BB TEX'B Cayuanxs,
korga conscientia pbiicrsurearnas—orpbrcrBeHEOCTs OJHA, KOIJA
0Ha TpesyMuTHBHAA——]pyrada; Ho 210 pasybiaenie orpbrersennocrn
He ecrs paspbienie mpURNUNA; 3T0, KOHEYHO, HE TO, YTO TOBOPHATH
AeJHETHAA TeOpid; Ta BHBOJAATS OTBBTCTBEHHOCTh U3 ACIHEIA M
u3s HempasoMbpraro oforamienis, MEH JRC TOJ00BHX®H BHBOJOBD HE
abraens; y HACH 9TA JBA BOIpPOCA €104TH OTABIBHO, IPH Y€MD BTOPOI
o0beInHACTCd BB Havagaaxs Baagbuid, paspbreasouarocd 10 CBoii-
cTBaMb cBomMB Ha Baajbmie bonae man malae fidei ?).

1) Ilpod. I'pumms noiaraers, 910 He OLI0 HHKAKOH HALOGHOCTH CTPONTH
pracesumptiones fraudis n conscientiae fraudis, Bs cymuocrn, co3raBarh Gurmiu.
[Tpexae Bcero, aTo0 He dukrnin; Purnia ecrsp H3MuILIenie, co3fanie, KAKh W J0IY-
ckaers npod. CpuMmsb, no coofpameniaMb TEOpPETHYECKHMDL NI NPAKTIICCENMb.
[Ipexnoiowenie, KakH roBopuTh Yeseab, ectl Bbpoaruoe sakIodenie, OCHOBARHOE
Ba musEenHoMb onpirh, Praesumptiones fraudis m conscientiae fraudis mmenno
I NOCTpOEHE HA EU3HEHHOMD onulrh. CaMa KI3HL YEA3HBaeTh, 4TO NOJEHIKD,
pasiapuBaimii cBoe HMYIULECTBO, IPH JAHHKXDL 06CTOATEIBCTBAX'S, W TPETHE IO,
npuHEMAOmee 1aps, NpeKpacHo sHaorb, 410 ony AbiawTs; ary 6oasmyo Bbpoar-
HOCTH 3aKXOHOJATE]s BO3BOAUTH BH HecomubumocTs, sanpemas ee ONPOBEPIATEH.
Raiercs, ecanm c¢yih npu pbmenin ibia o0b yEHYTOEeHin akTa, COBEPMEHBAIO
in fraudem creditorum, o6asaH’ OTKIOHHTH BCAKiA BoOspameHin 061 orcyrersin
animi fraudandi u conscientiae fraudis, To wensGbikuo Hago HPu3EATH, YTO BakKO-
HOJAATCAb CUHTACTH HAINYHOCTH HTHXT IICHXUYECKUXT MOMEHTOBD NpPesyMOmiaMu
H Mbl uHaue cyMOTPLTb HA HAEXDL He MokeMb. Takb Tro 1OCTpoeHie BhH STOMB
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I'TABA TPETDAI.

JiBuKeHie mpaBa KpeguTopa ONMpOBepraTh OpALAYEcKie
aKTEl, COBEPIIEHHEIE NOJHHHUKOMB B'b ero yuepos.

I. IIpaso tpeGosars NpusHaHis akra HeJbHCTBHTEALHLIMD. OrpunareinHbis CTo-
poHbl HexbiicTBUTeILHOCTH. [Toxosureapusi e CTOPOHLE a) OUBEKTHBHAA H
0) cyOberraprag. OTHOMEHIA MEKLY NOIKHHEOMD W TPETHHMD THIOM'D. T'pedo-
BAHIN TPETLATO JUNA Kb JommmuKy. a) TpeboBamisi, CTOMMLL BHE BCAKOIL CBA3H
¢'h OCHOPEHHEIMD AKTOMb. KOHKYppeHIis TpeThiro JIHia ¢b KPeAuTopoMD. ["oe-
noxereylonee mukuie. Mubaie [Faprvana n Memnexs. Rpuruga ero. HeoGxouu-
vasl ONpaBKa Bh LOCHOACTBYIOIIeM s MHBHIN. §) TpeGoBaHis, CBABAHHLEL C'b 0CIO-
PEHHBIMD akTOMDB. aa) O6parHoe TpefoBamie ¢'b JTOLKHHEA CYMMEL, yuIa4eHHo
TPETHLHM AMIOMB 33 OTCYHKIEHHOE HMYMECcTBO. ) Teopis Kouupukiii. 6) Teopis
spugnin Kosaka. Boapaikenis Menneas. B) Teopia ucnoasenis aykoro obssa-
reanersa Mennexs. Rpurnga ed. Herawuenie, npegiomennoe DEILIEPHIOPPOMD.
66) 'TpeGosauis sropuaasxs ymrars.— [1. Ipaso TpeGosats BO3BpAIIEHIT HMY-
HeeTRA Bh YMCIO 00BEKTOBD BaucKamid. Ocymiecrsienie atoro npasa. Dopybr
ero. OrphrersennoeTs 3a miojxu semm. Teopin megoGpocopberHaro Biragbnii.
Ilonparkn, »b Hee Hecenubisl. Mubnie Benyues Hexonmag Touga nxst onpenb-
yenis o0beMa OTBETCTBEHHOCTH 3a mI0xbl. Yaywmenie semu. Mabnie Daprmana.
Kpurnga ero. JloGpocosbernoe mpioSphrenie 1o GesMe3jHOMY aBTy. Teopiu
orosaeeTeIenis @ pasmmienis bona fides n ignorantia fraudis. Orshrersennocrs
opapennaro. Jomnoe NOHEMAHIC Mbican Yabliasa; UPABHALHOE ed NOHHMAHIe.
Onus probandi. Docnoxersyomee mubnie. Mubtuia Kopna u Kosaka.

Co eropoHsr cojiep:Rania NMpaBo KPEIUTOPA, HEAAOMAr0 YCTpa-
HUTH HEBHITOAHHA MOCTBICTBIA akTa, COBEPIICHHATO JNOJKHHKOMT,
pasiaraerci Ha TpaBo TpeGoBaTh NpHsHAHIA ara Heybiicrenrens-
HEMD H — KARB IPAKTAYECKiil €ro pesyasTaTs — HA HPaBO Tpedo-
BATh BO3BPALIEHIA AMYyNECTBA BB YHCIO OOBERTOBT BIWCKAHIA, A
NOCTYIIEHIA CH HHUMB, KAKH €O BHOBb OTHCRAHHEIMD WMYHIECTBOMD
poamunka. IIpaBo ompomeprath akKh BH JBHKEHIM WIH OCylie-
CTBJICHIH CBOEMDH pPACKPHIBAETT 3TO CBOE COJAEpHamHIe.

cayua’h npepmonokenia BoBCe HE €CTH KOHCTPYRTHBHEL UpIeMb, KAk® HTO AyMAETH
npo. I'pamms, Jdarbe, moii KpuTHED HaMeracrs va TO, 4ro MAL magiewraro O
Grrre nocaboraTe bHEING: pash 4 npu3Hass conscientia fraudis npesymnuieii, To se
cabroBaro GE pasanuars bona w mala fides Tperraro auua mopu onpejpbiesin ero
oTRBTCTBEHHOCTH Tepens KpefuTopaMi, 4Td A, OJHAKO, jonyckaw. Bn Buly sroro
Bospaikenig, a cxrbraxs nbroropHs Konoauesia BL Tercrh, Ho M 6e3p HUXE OLIIO
ACHO, 4TO f Bh JAHHOMSH ciy4as MpoBORY JHmIG TO pasiudyenie ABYXH 31€MEHTORH
npaBa onpomepienia, xoropoe npod. I'pumms craurs muh @ sacayry. Ilpaso
Tpe6oBars nprsnania axra mexbicrBHTEILHEING — OXHO, & UPaBO Tpe(oBaTh BO3-
BpATA MMYIECTBA BhH 4icio 00HexroBt B3mickamin — japyroe. Tags npn nmocabi-
Hens conscientia fraudis—praesumptio juris w eciu ojapenHsit Tperiii n10kaEeTH
bona fides, To orebrersennocts ero ymanserca. He piky ocnoBanida, mowemy 1o, 910
HEeJ0NyCTHMO Bh epBOMB MOMEHTE npaea, npusHaercd AOUYCTiMKEMT BO BTOPOMG.
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I. IIPABO TPEBOBATH NPH3HAHIH AKTA HEIBHCTBHTEILHHME.

O6myio xaparrepucrnry mejbiicreareasnocrd, mmbomei spbcs
wbero, MH yme BHme npejcraBuan. Kb crasamHOMY OcraercH Jo-
Gasuth cabpyomee. HepbiicrearersrocTs OTHOCHTENRHAA, BB CMEICAD
Oespbiicreia, Gescmaisi akTa BT JAHHOMD HANPABIEHIN, MOKETH OHITH
Pa3CMATPHBAEMA €O CTOPOHH OTPHIATENbHOH H €O CTOPOHH MOJO-
®uTeapHON. ARTE Oescmaent B3Barh TE mocabicreia, pagm KoTo-
PHXE OHT OHIT COBepmIEEB; MOCTBACTBIA HTH TAKOBH, YTO YRBTHCA
Ch HAMH TpaBo Cyje0HAro0 3aJora, YyCTaHOBIEHHOE M0 TPeOOBAHIIO
EPEINTopa, HE MOKETDH; AKTbh, KAKb HAPYMAIoOHiii 310 mpaBo, 005-
Apagercs OE3CHIBHHIMD, ITOCKOJIBKY HCIOJHEHIE €ro MOEeTh Mpermsr-
CTBOBATH IOJHOMY OCYILIECTBICHII0 Ipasa cyjieGHATO0 3aJora, HO He
narxbe aroro; paibe sTOro OHE COXpaHAeTh IOJHYI CBOIO cuay. Yro
KaCaeTci OTPHIATEIbHON ero CTOPOHH, TO OHA ¥ BAKJIOYACTCS
BH BTOMB 00e3CHiIeHin: O00BABIIETCS, YTO CBASAHHEA CH AKTOMB
mocabACcTBiA HE MOTYTH HACTYIATH—HMMYIIECTBO OOBABAACTCA 00BEK-
TOMD BSHCKaHIg; OmBmiA pambe KB TOMy NPEmATCTBIA yCTpaHeHH
M Bellpb BO3BPaNaeTcd BB YHMCIO OOBERTOBH B3HICKAHIA; HO 005
9TOMB ME IIOTOBOPMMT HH#Ee, 345Ch ke OCTAHOBHMCA HA I10JOXKN-
TeabHO# cropont mHepbiicrBureapHOCTH. 3ARIOYAETCA OHA BB TOMB,
yro Beb mocabpereis akroBs, croamia BRL Hapymenia mpasa cy-
Je0Haro 3aJ0ra, OCTaKTCAd BB IOJHOW cuab. OTa IMOJOKHTENbHAA
CTOPOHA, BH CBOIO OY€Pelb, MOKETDH OLITH PASCMATPHBAEMA CO CTOPOHE
00BeETHBHOH # €O cTopoHH cy0LerTHBHOH. Cb 00LEKTHBHOI
CTOPOHEl AKTH COXPAHAETH CBOI CHIYy IO OTHOIIEHII0 Kb H3ANIIKY,
ABIAIONIEMYC PASHOCTEI0 CYMME aKTa M CYMMH TpeOoBaHIA Epejn-
TOpa; €CHW IiepBasg Ooabme BTOPOil, TO BB pasMbph pasHocTH AKTD
ocraerca BL moxamoii cmak. Hamp., TpeoBamie EkpegmTopa pPaBHO
1,000 p., a aers cosepmens BH cymmb 5,000 p.—oms mexbii-
creuresens B pasmbpt 1,000 p., a Bp pasmbpb 4,000 p. Bmoant
pbiicrBATe€HD; WIH, HAUp., NPH YHAYTOEEHIM OTPEYEHIH OTH Ha-
crbperBa, mpeprbanl YHAYTOXEHIA OIPAHUYEHH CYMMOI Tpe(oBaHIA
EPEJUTOPOBs ¥ JOMMKHHKTS TPEINOIaraercsi HACIBIHUEOME WMEHHO
BH OTHXDH npexbraxs; HaoGopors, BEE aTuxt npejbiors, orpeuenie
ocraercs BL cAlb um OB HACIGIHHEOMS HE CUATAETCA; OTEPHLIOCH
macabjcreo By 100,000 py6., oGpemenennoe joiramu; HACIBIHEED
OTH HEro orpexaercia; Epeamropw Ha cymmy 1,000 py6. ymmuro-
HAOT OTpeveHie; HACKLIHNED CYNTAETCA TAKOBHMSD JHIIb HA CYMMY
1,000 py6. Crporo roeops, seh 21; cayuanm OOBERTHEHATO OTpaHU=
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semia HepbiicrenierbHocTn Apamiores npusbHemiems upasmia Yib-
miama: neque vitiatur utilis per hanc inutilem !). JTaxbe cymam
TpefoBania EpejuTopa IPaBO CYJeOHATO 3aJ10Ta HA MMYIECTBO A0JE-
HAEA PACIPOCTPAHATHCH HE MOKETH; BCe, YTO IPEBHINE TOro, fB-
xserca utile m HUCKOIBEO He Tepders CBOEH CHIR, OTFH TOMD, YTO
Ch HAMG CBS33HA YACTh, NMPEICTABIAIMAA HMeHHO 3To inutile. Yro
Kacaerca cyObeETHBHON CTODOHH, TO OHA 3aKIOYAETCA BH TOMB,
4T0 JIHINA, KOMXD AKTh Kacaercd, OCraiored BB NPERHHXT OTHOIIE-
miaxs, Bp ThXB mperbaaxs, Bb KOMXH 5TO He BPeAnTH EPEAUTODPY,
ocnapusawmemy arrs. To, urd pass upaBoMBpHO COBEpPIIHIOCH,
TOr0 HeXb3sA He CYATATH COBEPIIMBIIAMCA W MOCABACTBIA aKTa JONKHLI
HACTYIIATH; AaKTH OOBABISETcA HAPYMIAOMUMD 3aJ0T0BOE IPaBo,
yCTaHOBIEHHOE IO TPedOBaHi0 KPEIuTOpa, W BB STOMEH-TO OHBH OKa-
siipaercd GOe3CHISHEMSB, Bch me mocabicrsia ero BL Apyraxs Ha-
NpaBIeHiAXs, [0 OTHOINEHI KB JONKHAKY H Kb TpPETheMy JAILy,
YECAMYABIIEMY CBOE HMYNECTBO, ocraiorea BH cuab 2). Dro ocra-
Bremie BB cmrb, Komeuno, crbjyers TOHMMATL BT IOPHAAYECKOMB
cuuicad, (QakrAyeckw Ke YHAUTOKEHie aKTa, HECOMHELHHO, ORasbl-
BaeTh OOJBINOE BAiAHIE HA B3AUMHKA OTHOWICHIA CTOPOHT; Hburo
mojfo0HOe MH BHJUMG IpPH YHHYTOREHIH JANOMD MHOCTOPOHHHMT
BEmi, KOTOPYI0 JONKHUESL 00A3a1cd f0CTaBath °); Grarojaps yman-
YTOREHI0 €A HACTYNWJIA UL HEBO3MOKHOCTL MCIOJAHEHIA IOrOBOPA
W BEISHBAIOTCA 00miA IMOCABACTBiA 3TOHf HEBOSMOKHOCTH HPH YCIOBIA
MOJHON IOPHANYECKOl CHAK JOTOROPA AIA CTOPOHD; ecad OH  AOro-
BOpb OHID HOpH3HAHD HebiicrBuTe sHEMT camb mo cedb, To mnaam
Ot Behb mocabjicrBia ero, HARAKUXD IIPABH 34 KPEIUTOPOMB He
ocraroch On. Toumo Takme, ecim YHHYTOREHDL AKTH OTPEYCHIA OTH
HacrbicTea, T0 BB TrIasaxb HACKBIHAEA, OTH KOTOPAr0 HMYIIECTBO
orupaercda, akrs ocraerci Bb cmrb; OHL He MOEETHs TPeOOBATH
OTH JHUIA OTPEKIIArocA BO3BpPATa TNPHYATAIOIAXCA HA €ro A0JI0
CYMMB [0 A0JAraMb Hacaibjlogarend, YyHAAYeHHHME HMB Hacabiau-
kams *). Wim: JOMKHUED MOAYYHIT YILIATY OTH CBOEr0 AONKHHEA;
aKTD YHWYrOmaercd; mocabpmiil IPOMSBOAMTL BTOPHYHYIO YILIATY
IyTeMb B3HCKaHIA BB MOJAB3Y KpPEIATOPa, ONPOBEPrmiaro agrs, o
o0pamaerca ¢b OOPaTHHMT TpeOoBaHIEMD KB AONEHHEY — BB €ro
rJIasax® MepBag ymoiaara, IPOH3BEJEHHAA JOJEKHHEY, OCIaeTCid BD
moxmoif cuaf, AIA Hero OHa He YHHYTOKEHA W OHB TpeOyers EBo3-

) Ulpianus, s L. 1 § 5. De V. O. 45. 1.

*) Violderndorf, n. ¢, crp. 20, cm. ragme Otto, v. ¢, crp. 166. Hart-
mann, H. €., ¢rp. HY.

%) Cosack, n. c., erp. 236.

‘) Naquet, u. ¢, crp. 209. Hartmann, 8. ¢., crp. 181.
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wbmenig sropuuHodi ymiarh; mo ero mubmio, cropbe uempaso-
wbpEa sropas ymiara, a me meppasg. Ho, mpmsmabag, 4To BT IOpH-
JHYECKEOMT CMHCIL a®rTd oOcraerci Bb cHIb Mem]y JHIAMH, BH HEMD
yyacTByomuMy, (ak1d YHHYTOKEHIA €ro yCTAHABIHBACTH MEELY
HEMH HSBECTHHA OTHOWIEHIA; OTHONIEHIA BTH BHI3KBAOTCA TEMB, 4TO
HMYIECTBO BB CUIY aKTa HEpenLio Kb JaHHOMY J1uOy, a sarbus,
Gaarozaps YHHYTOKEHII0 aET4, CHOBA Y HEr0 OTHAMAETCA. XOTd
aKTh, KAKB MH CKasald, COXPaHAEIH CROI0 CHIy, HO Takoil (akrIT,
Earb nepembmenie uMymecrsa, He MOKETHs He OKa3HBATh M3BLET-
HAro BIigHiA Ba orHOmeHiA cropons. OTHOmeHiZ 9TH yCTaHABIA-
BAIOTCA II0 IOBOAY TPeGOBaHIA TpPeTsAro Jumua K5 JOIERHHRY. Tpe-
OoBaHiA BTH MOryTh OHTH JBYXH POAOBB: OAHH — CTOATH BHE
BCAKOH CBA3H CH OCIHOPEHHHMD AaKTOMB, JAPYyrid — ¢b HHMB
cea3ann. Yro kacaerca mepPBEHX'B, T0 He MO&KETH OHTh M CIOpa
0 TOMT, 9TO TPeThe JHIO, O0A3AHHOE BOSBPATHTH BB YACI0 O0HEK-
TOBD B3LICKAHIA HMYIIECTBO, MOAyYEHHOE NyTeMb aKTd, He B npasb
BHJATH JHIIb YACTh HTOr0 HMYIIECTBA, YAEPKABL JAPYIyl0 BB yA0-
BIETBOPEHie CBOEro TpeGOBAHIA Kb NOLKHAKY—HH TPaBa 3a4€ra '),
BE Tupasa yiep®amis (jus retentionis) %) omo me mmbers. Cnop-
HEMB  ABIAECTCA JAMBL BONPOCH, MOMKETH JHA OHO BB Kayecrsh Epe-
ANTOPA, IPATA3ATH HA BEIJAHHOE AMYIIECTRO M KaKDL OL EOHKYPHPO-
BaTh CH JDPYPHEME KpeinropaMu. DBoIsmMBCTBO Yy4eHRHXH phmaiors
BOHPOCH yreepiuTelsHO, HO l'aprmars m MeHleab BHCEA3HBAIOTCA,
0JIHAKO, BB OrpUIATEIbHOMSD cMBCab. Aprymenranis mOepBHXD CBO-
AnTCs KB TOMY, 9o, BO-1X®, mo mmbmin lerera *), mpmmaToMy n
Kopuoms *), menpmsmamie 3a TpersuMTB IMIOMT IpaBa HA yAOBIe-
TBOPEHie ero TpeGoBaHid Kb J0MKHARY H3D AMYMECTsa, y Hero (Tpersaro
Juna) oro0paHHAro, OBI0 OB OPOTHBHO ITBIH OCIHAPHBAHIA AKTA;
nbas ero sagayaerca Bb TOMB, YTOOH MMYIIECTBO 3T0 pPascMaTpH-
BaJOCh, Kakb emle NOpHHALIeRANCe NOJEKHAKY; €CIH TaKbB, T0 OHO
MOKETT CIY/RHTH IPEeJIMETOMs BBHCKaHIA JId BCEXT KpejuTOpOBH;
WCENIOYNTh W35 YHCAA HXD Tperse Juno HETH OCHOBaHiA, Ja®e
ecan 0w omo pbiicroBaro mala fide — mocabacreia mocabymeil yme
YCTpaHeHH, AMYIIECTBO Y Hero oroOpano, u 3arbus yme HBTHL 0CHO-
Bamiii ero kapars; Bo-2-xb, m0 mmbmin Hosaka °), ecim tpeGopa-
Hie TPEeTHATO JANA yike 00JaJaeTs HCHOIHATeIFHO0 CHI0, TO HCKIH-
YATH BTO JHUNO M35 YACIA KPeXATOpPoRs HEITH OCHOBamiii; 310 3HA-

) Jaeckel, 1. ¢, crp. 172.

?) Cosack, n. ¢, erp. 288. Korn, u. c., crp. 243.
#) Jaeckel, n. c., crp. 171--172.

‘) Kormn, u. ¢, erp. 143.

%) Cosack, u. ¢., crp. 286.

™.
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ynao O 0e30 BCAKOH TPHYWHE OTPAHUYATH YHACIO OOBEKTOBH B3HI-
CKaHid, IO TPeJOBAHIIO TPeThAro Jnna, Goxbe TBCHEIMTB EPYroMb HX'D,
gbMs 910 rhiaercd OTHOCHTEIBHO TpeGOBaHiA APYrHXE KPEIHTOPOBS.
[Iporuss sraxs coodpameniii Brickasmsaerca [aptmans '), a sa
nums Menneas *). ITo nxs mubmin, Bo-1-Xb, HCXOZHAS TOUKA HTOW
apryMeHTaIin HEUPABAJIbHA: MMYLIECTBO, OTOOpAHHOE Y TPETHALO
Jana, BH biicTBHTENBHOCTH HE BXOJANTTH BH COCTABE HMMYyLECTBA
AOJEHEEA °); OHO BO3BpAIAETCA HE €My, a Bb UACIO0 OGBEKTOED
B3HICEAHIA; Kakb EpPeAuTopsl Moriad OBl HOAYYATH YAOBIETBOpEHie ush
UMyImiecrsa AOJKHAKA OyTeMDb B3HCKaHIA, ecan OH 0HO Yy mocabj-
HATO OCTaJ0Ch, TAKH W TpeTbe JUI0 0043aHO, CT0A BB CrOpoHE,
JONyCTHTh B3HCKaHIe Pajid NOJYYeHid EpPEeJATOpaMd YAOBIETBOPEHIA;
HCED 00 YHAYTOREHIA AaKTA €CTh BCHOMOTATEJIbHOE CPeACTBO B3H-
CRaHiA, EOTOPOE BB DTOMB cayual HAmpapifeTcA He CTOJILEQ IPO-
TABG JIOJEHAKA, CKOIBKO HPOTHBD TPETHATO JAIA, KOHEYHO, OIpa-
AUYNBAsACE O0TOOpaHieMT HMyImecTBa; UPOTHBEL JTOr0 JIHIA, a He
MPOTABD JONEHNEA IPOWUSBOANTCA B3FICKAHIE; BO-2-XT, HAJI0 HMBTH
Bh BULY, Y10 YHAYTO/REHIe AKIa PACIPOCTPAHSETH CBOIO CHJIY JHIIE
HA ONPOBEPTAIONIAr0 akTD EPEJNTopa; akrb O0e3CHACHD JUIIL MO
OTHOMIEHII0 Kb HEMy W CTOPOHHIA JHIA, HE HCEI0Yad H TPEThe
JUI0, HA BT0 (escmiie He MOIYTH CCHIATBCA H, BBH-3-XB, €CIH OT-
qy#JeHHOe HMYIIECTBO HE NOCTYNAETHh BB COCTABD MMYIIECTBA J0JiK-
HAKA, & OcTaercd BB COCTaBh MMyuIecTBa TPEThArO JANa, T0 00pa-
meHie HTHMD JHNOME HA HEL0 CBOENO B3LICKAHIA HEBO3MOKHO Yike
HOTOMY, 9TO HPOMB30MLIO OBl CcIifiHie poieil KpeiuTopa W JIONEHVEA
BL OZHOMD Juih: Hexb3d caMOMy H3% CBOEr0 e HMYLIecTBa Ipo-
usBecTn B3Hckamie. U3t aTnx® cooGpameniii mpejpcraBHTeNeil IBYXD
HanpaBireniii, necoMAEHHO, JOJEHO OTJATH TpPEANOYTEHIE IIEPBOMY,
7. e. MELHIIO GOJBPIIMHCTBA, AONMYCKAIOMAr0 BO3MOMHOCTH BSHCEAHIA
CO CTOPOHH TPETHATO JHIA CBOEPO CAMOCTOATEIHHArO JO0Jra U35
UMYyIIeCTBA, OTDH Hero oruy®jensaro. Brn nmpurmunt sro mabmie Oes-
ycaoBHO BEpHO. l'aprMants me mpHBeNs HA OHOI'O CEPLESHATO OCHO-
Banid npejnoureHii BCEXT KPEJUTOPOBD TOMY, KOTOPHl BB JAHHOMD
cayda’t orasa’dcd W KOHTPArEHTOMSH JOJRHAEA MO APYroMy agry, M
o0aajiareieMs MMYIECTBA JOMKEHAKA. l'apTMaHE® rOBOPHTH, 4YTO0 HE
pbpHA MCXOJHAA TOYKA €ro mporneHHKOBH. OHHE MOTYTH OTBETHTE
emy TEMT iEe; BBAL HMymecTBo, B3ATOE Y TPETHArO JANNA, ABIAETCA
00'BEKTOMT BBHICKaHIZ 10 Tpe(OBRaHil0 JaHHATO KpPEIHTOPa EB JaH-

') Hartmann, 8. ¢., crp. 157, 183—184.
%) Menzel, u. c., crp. 283.
%) O6® aroil GuUENiH cM. HUEE.
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HOMY JOMKHURY; HecoMubHHO, 410 OHO eMy He Brijaercd, Ho 410
OHO TpeAnoJaraercd BXOJAU[UME BH COCTABE €r0 HMYIECTBA — 510
Takke CoMEBHIIO mMOJLIeHKATH He MOKETH; HEIb3H Ke IPOH3BOJATH
BSHCKQHIe 10 I0ITy AAHAAr0 JHNA H3H HWMYMECrsa, eMy He NPHHAJ-
JEHKAMAT0; CYAeOHEI B8aJOr's IO JOATY BSTOr0 JIHNA TOILKO H MO-
eTs OHTH YCTAHOBIEHH BB ero mmymecrsb. 3arbus, To cooGpame-
mie, yro Gescmiie aKTa He PACHPOCTPAHACTCA HA MOCTOPOHHHXD JHIG,
a OrPaHHYNBACTCA KPEIATOPOME — He JOBOAB; TpeThe JIUN0 W He
CCHIAETCH BOBCE HA 3T0 0€3CHIle—O0HO MO&ETH Ha BpeMA 3a0HTE,
9T0 HMYIGECTBO OTOOpaHO y Hero; ¢b TEXH mops EKakbs OHO 0T0-
Opano, 0HO O0BEKI's B3HCEAHIA, U BeH EpeJuTOpH MOIYTH M3H HEro
IOAYYHTH yAoBIeTBOpenie. Hakomens, TOTH XOBOAB, YTO IPOHCXOJHTE
clifHie poxeil kpejuropa W AONKHAKA, BH KOpHS He OCHOBaTEIeHT;
criguie »ro umbio 6m mbero, ecam O Tperse IO U OHJI0, RN
MPOA0JIEKEAN0 OHTH COOCTBEHHUEOMS OTOOPAHHATO Y HEro HMylecTBa;
i jo, HHE, TEMB Goabe, moexb roro, oHO TaKOBEMSH HE Oa0. llpn-
3HABH, TAEWMT 00pasoMsb, mpapurpnocth MABHIA KHosaka, Hopma n
lerena, »e nmpuEmEnb, ME JOXEHH OrOBOPHTLCH, 4T0 HpHMbHEHIe
ero Tpedyers HBEOTODHXTD Orpannueniii, 4ro0s He BH3BATH BOECE
HemeJaTe.JbHHXS nocabjcrsii. Dcee saBuenT® 0T OTHONIEHIA CYMME
OCIIOPEHHAr0 aKTa KB cyMmb tTpefoBania TOr0 Epejiudropa, N0 HHMA-
miaruph KoTOparo akTT OMPOBEPTHYTD; €CIH CyMMa aKTa IPEBHMAeTDh
cymmy TpeGoBania EpejuTopa W cabjoBaTENLHO AETH 00€3CHIEHT BT
9TOi 4acCrTH, & BB JAPyroii ocrasien’ds BB CHIL, TO Tperhe JANO He
BT mpasb o0paTuTh BSHICEAHie HA OTOOpDAHHOE Y HEr0 HMYIIECTBO
coorebrecreenHO pasmbpy mepeoif M3 ITHXT uacreil; Haup., CyMMa
axra 4,000 p.— Tperse aUOO KyOnmIO y JOJKHMEA HMYIECTBO 3a
4,000 p.—a rpebosanie kpeguropa 1,000 p.; mpojaka yHHYTOXEHA
U Kpejuropy marrexnts nepeiars 1,000 p.; rperse auno, umbomee
K5 10JKHHARY Tpedopamie BH 500 p., He BH mparb oOparaTe BSH-
ckamie na atn 1,000 p. moromy, uro sroro He BB mparb cybiars
Apyrie EpeiuToOpH JOMEHAKA, UPH THXT e yCIOBIAXH; OHO MOIKETD
noayynts 500 pyo. uss ocraromuxea 3,000 py6.; oHO IOAyYAETH
2,500 pyo. kars ocratoks mw 500 pyl. BB ymiary goara; emy He-
saubms oOpamarscsa Kb meppoii TecAYb, npymiel na yroBieTsopenie
IEepPBaro KpejuTopa, ecIdm IO OCIHOPEHHOMY aETy OHO MOKETH II0-
ayunrs ceom 500 pyd. mas 3,000 pyb., mojremaBmuxs 0ess TOro
neperasb emy. Keanm mocropomuiii kpeiutops He MOEETH MHOJYYATH
yIOBIETBOPEHIA N3% B3HCKAHHON CyMMbI, TO IPEJOCTABHTh BTO IPABO
TperseMy Jauny OBI0 OEl COBEPIIEHHO HEeCHpaBelanBo; (arTh ydacrid
ero BH COBEPIIEHIH OCIOPEHHAI0 AKTa He JaeTh €My Ipapa Ha Ka-
KOe-1A00 TpenMymecTB0, TPHBHJETiI0 mepejs IPYIUMH KpPeJHTOPAMH.
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Fein Mi coriacHil ¢b NOAMEHOBAHHEMH BEIIe yuembimi, 4T0 HEIH
OCHOBAHIA BB CHIy HTOr0 (arra yyacris yXyAmATs ero HOJIOEEHie,
10 RONAHH CKQ3aTh, 4T0 W YIyulleHie €ro IoJX0:keHis He HMBErh
ocrosamig. JIpyroe xbio, xorpa cymma TpeGOBaHiA EPeJUTOPA PABHA
WIH IPEBHINAETHs CYMMY aKra—Toria TpeThe JHI0, Kakb H BCARIM
ApYyroii KpeguTops, MOKETH NPHTASATH HA YJOBICTBOPEHie H3H OTO-
OpaHHAr0 WMYINECTBA.

Ilepexoxums Temeps Kb TPeGOBAHIAMT TPETHALO JIHIA KE
IONHKHAKY, CBA3AHHHME CT aAKTOMB. OT0 CyTh OODATHHA Tpe-
0oBamig, UpeIBABIAEMEA TPETPAMSB JUIOMT BT BHLY JIHIIEHIA €ro
TOr0 AMYIIECTBa, KOTOpPOe EB HEeMy HepemIo Bh CHIY OIPOBEPrHy-
raro asra. TpeGosamia sru MOryrs GHTH JBYXH POOBH: 1) oGpart-
HOe TpedOBaHIe CBH JOIMHHEA TOH CYMMEH, EOTOpAis HMB
Opaa yOJIaYeHA B4 OTCYEJEHHOE HMymecTBO u 2) olGpar-
noe TpefoBaHie TPETHAMB JIHINOMDL CYMME, EOTODY OHO
MONYYHIO OTH JONEHHEA ¥ KOTOpasd OHIA B3HCEAHA Epe-
IHTOPOMT OGparHO, T.-e. caydaii BTOpHYHAr0 TpeloBaHIA
TPETHUMB JIHIOMT CYMMH C¢B Jox&HUEA. O6pamascs ED mep-
BOMY CaydYaw, HajJo 3aMBTHTE, 4TO caMblii BOIPOCH O IOPHIAYECKOi
BOSMOKRHOCTH 9TAXDH TPeGoBaHiil cHopeHs BB amreparyph; Gescmopro
JUIE OJHO: €CAW TPeThe JHNO HOJAYYHIO HUMYIECTBO OTL JOJKHHKA
no OesMe3JHOMY aKTy, TO HHKAKHXD TIpaps 00parHaro TpeGoBamid
KD gomkBuEy oHO He umbers ). OrmocHTeIBHO Ee BOSMEZJHEIXD
AKTOBD T0faBifAomee OOJBIIMHCTBO YYEHHX's BHICKA3HBAKTCT BB
MOAL3Y TPETBATO JHNQA, NPEJOCTABIAA €My MPaB0 TPeGoBaTh BO3ME-
WeHid TOPO, 4ero OHDL JumuiAcH, Orarojaps oTro6paBilo y HEro Bemu;
npu yems He pbiaerca pasinuia Memxjpy cayuaamu bona w mala fi-
des ero. Ilo pasimuilo ocHopamiii mpaBa TpersAro Janna Ha o0par-
HOe TpeloBamie, 9Ta MOJO:RATENbHAA Teopid paspbreiserca Ha Tpu:
1) Teopia EOHAMENiiH, 2) Teopiv sBuENiM u 3) Teopia HCHOJHEHid
uyaoro obasareascrea. Yro kacaercs Teopidm KOHIMENIN, TO Ha es
cropon’s GOJBMMHCTBO YYEHEIX'H; OCHOBAHI WMH NPUBOIATCA OJHO:
Henpasombproe oforamenie JOIEHARA HA CYETH TPETHIATO JNTIA;
BH COCTaBh ero mmymecrsa HAXOAMTCS T0, 9YTO NPHHANICKHTE TPETh-
eMmy Jauiy; mocabaEee Kymmao Bempb W EYNWJIo OpasoMbpHO, HO BEmb
9Ta OTHATA, O0BA cTala OOLEKTOMT BSHCKAHIA 1O JOITY AOJKHHEA;
Ch TOYEH 3pbHIA TPETHATO IWIA Bemb, 3a KOTOPYI0 OHO YILIATHIO
AE€HBTH, TEPENLIa CHOBA KE JOJEHWEY W OHE BIALBETH 5THMHA JeHb-
ramm sine causa, a moromy Tpersemy jgaercs condictio sine

') Hartmann, #. ¢, crp. 181.
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causa !). Bropas Teopis, npefcrasntesens oeit cuntaeres Kosars 2),
BHJJUTH QHAJIOTII0 BTOT0 00paTHATO TPe(OBAHiS Cb PBUKIIEI0; IyTeMS
ONPOBEPKEHid AKTA Y TPETHATO JWIQA 0TOHpaeTCs Beumb, mpioGphres-
Had OMB OPH HAIAYHOCTH HEAOCTATEA, BaKJI0YAIOMALOCT B TOME,
970 JAONKHHED, BB BUAY CBOHXD JIHYHEIXG OTHOMEHiH, me mMbab
npaBa OTYY/HKAATH BENlb; KaKb IpPH SBHENIN, mpioOpbrarens Bemn
TepsIers ee BCABICIBie NPATA3AHIA, MCXOAAAL0 OTH [IOCTOPOHHEATO
auna. [Iporaes sroii Teopinm Menuexs *) ybaaers nsa Bospamenia—
TeopeTnyeckoe u mpakrnueckoe. llepsoe samawuaerca BL TOMB, 4TO
YRASEBAEMEI 5T0K0 Teopiew Hepoctaroks upioGpbrenia me nmbers
poce mbera BL MoMents mpiodpbremia m uro omposepmkeHie akTa
OCHOBAHO BB OjumHarosoii MEph m ma obcrosresncrBaxs, JI€RANUXE
s Janb mpioOpbrarerd, m Ha WBBLCIHHIXT JUUAHXTD OTHONICHIAXD
i HAMBDEHIAXT JONEHWEA; YPH HBRKIIA iKe JAHHEA IOPOKDL JA0J-
HKeHT OHTh BB HAJIMYHOCTH BB MOMEHTS mpiobphremis, ® ocnoBm-
BAETCA OHA HA O00CTOATCNHCTBAXD, JERAUUXD BHE JIAYHOCTH UPi-
obpbrarexs. Ilpagrmyecroe e BO3pameHie COCTOHTE BH TOMB, UTO
YACAO CHAYYAEBD, KOIZA MOKHO OYAETH OCYUIECTBHTH LPABO 00paT-
HArO TpefoBaHiA, CBOAMTCA KB HYJIO, H00 BO BEBXEH ATAXB Cay-
4aAXD HMberci WMEHHO TO YCIOBie, KOTOPOC HCEIIOYACTH HBHELIIO:
JaHHE HEJO0CTATORD H3BECTENT JAIY, 9T0 IPH BARIIA HEBO3MOKHO.
Tperssa Teopias upumajgremnrs Mennemo; 1o ero MubHio, Tperse
aano, BEABASA M3B  COCTABA CBOETO WMMyHecTBa H3BBCTHYIO ¥actTh
¢h IBABIO  yOIATH 4YYKOTO 0JrA, OTJAETH COOCTBEHHYIO BEIlh HA
yykia HagoOHOCTR; JOKHUEY cabgoBano OH yoIATaTh JOJATD W8T
COOCTBEHHEIX'D CPEJCTBH, HO TAKD KAaKbh CLOPOHHEE JHIO UPOH3BEI0
ATy YyHjaary, TO eMy B IPUHAJICKHTS MPaBO TPedoBarh BosMBueHis
norpayennoii cymme. Taras wuckyccrBeHHAA ROHCTPYENiS, OJHARO,
HEe MOKeTs OHTh NpUHHATA; BO-1-XB, OHA COBEPIIEHHO IIPOTHBHA
upe’ wHermryra ofparnaro TpeGoBamin; Tperhe JWIO U HE AyMAETH
yIUIQ9HBATD 9YIROTO J0Ara; Ch HEr0 B3HICKMBACTCH MMYIIECTBO, KOTO-
poe He JOLKHO OHTH BB ero o0JajjaHiu; BO-2-XB, SaKOHs HHROULQ
HE BO3JIAraeTh HA HA KOrO O0A3QHHOCTH YILIQUUBATH YyKie J0JH,
Mennens ke co3jaeTs Takoe HECAHNXaHHOe 00A3aTeancTB0 ex lege;
Bh-3-Xb, CAMb OHD IUPEIBHAATE BO3PAKEHie, KOTOPOE €My MOKHO
¢ibiaTh, HO He ODPOBEPraers ero; & HMEHHO, YTO TPEThe JAIMO, BH-
napad HMyNECTBO, JHALIb HCHOIHACTH O0043aHHOCTS, HA HEMD Jemka-
myio; 3a WCHOJIHEHie 00A3AHHOCTH, BOBIOKEHHOH HA JHIO 3AKOHOMS,

') Jaeckel, m. ¢, crp. 167 —168. Otto, u. ¢, crp. 180. Vilderndorf,
H. ¢, ctp. 117. Naquet, n. ¢, crp. 201.

%) Cosack, m. c., crp. 272, 327.

‘) Menzel, B. ¢, crp. 274, Toxe np. 18.
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Heapsd TpeGosarh Bosmbumenia; Bosmbumenie jgommHO EMBTR Jpyroe
OCHOBaHie, KaROBHIME M ABIIETCH 00OTamenie JIPyroro Jnna; H, Ha-
KOHels, Bb 4-Xb, npumbps upmsojumuii Menmeirems, BH NOATBEp-
#Jenie Toro, 4ro caydam, MmOJO0HEC HACTOAUEMY, 9ACTO HPUSHAIOTCA
BAEOHOMB, VEASHBAETH Kakh pass Ha o0paTHOE TOMY, BB NOATBEDP-
®JCHIE Yero OPUBOJATCA; BCe 3TO Caydan negotiornm gestio, mamp.
ylaaTa HOJaTH 3a ApPYyroro, BOCIATaHie YysOro pebeHKa u T. IL;
shap Beb arm pbiicrBia me o0asare’suil; Bee BTO 106POBOIBHEIA JNbii-
creid; wonerpyknii me Menneas sapaserea b Bunb Raroii-ro 006d-
sareabHoii negotiorum gestio. Taxosa moxomurexasmas Teopia. Yro
Kacaercd Teopin OrpEnaTeibHoil, To mnpejpcrasarean ed, Kopas ),
n sa aumts n IllreiinGaxs 2), smeaan OHTh mocabloBaTe bUEIMIE CTO-
POHBMEAMM JICTHKTHOH Teopin, BLCKASHBAIOTCA BB IPOTHBOTIOJOM-
HOMS CMBICYB; HMCXOJA B3 TOTO, YTO TPETHE JHIO COBEPHIWIO Je-
JUETH, OHA IOJATaioTh, 4YTO TpeGOBAHIC TPETBATO JUNA KT JOJKHHKY
TO.IKO U MOKeTh OHTh pascMarpuBaeMo EKakb condictio ob turpem
causam; HMYMEeCTBO, JAHHOEe TPETHUMD IULOMS A0JKHHEY —ILIATa, BO3-
BarpaikjeHie sa mejospoaennoe pbiicrsie; Ho Tpedopars BTy mAATY
Orb JOdmHAEA o0parno, BL cayyal orodpamid ea, Tperhe JANO He
MOKETD, TaKh Kakb turpis causa OmIa u HA TOi, m HA JAPYyroii cro-
pork: ubi autem et dantis et accipientis turpitudo versatur, non
posse repeti dicimus, veluti si pecunia detur, ut male judicetur,
sakb ropopurs lopacrs Ilasears *). Kopas u Illreiin6axs, ¢b uxb
OTPUTATEIBHEIMD B3IIAJOMSB, HE NpioOphan CTOPOHHAKOBL 10 OYeHb
upocroii npuuunh. Kean pame supbrs s gbiicrsinm Tpersaro .amma
ACIUETD, TO OTOHJCCIBIATH ero c¢b turpitudo mbT® ocmOBamii; pame
Orro, Epaiimiii nmpexcrasmrenn neamkrHOil Teopin, He c¢xbiaxm TOTO;
o5 BBpHO sambuaers, uro causa, ocuosamie ybiicTia TpeTharo Jmma
camo 1o ce6b mpasombpHo, HO majaers AWML MOTOMY, YTO OCTA-
BICHIE ero Bh cnab OmaI0 GH Hecnpase IMBOCTHIO MO OTHONIEHID Kb
speauropans ). Turpitudo me TomjecTBeHHA Cb JEIHKTOMB °); b
OXHOH CIOPOHE, ORa cogepikns B ceds mburo mempmee, whys
AeIMETH: Oespasindie KB JOSBOJCHHOCTH M HEJOSBOIEHHOCTH; Cb
Apyroii—O0oJbilee: OHA MODPaRAETH akTh B EOPEb, ablaers ero
nullum, wero, raxs sume sambroas Orro, Bb JaHEOMD cayual BETE.

') Korn, 8. ¢, crp. 239 —240.

°) Steinbach, n. ¢, crp. 115, 134.

%) Paulus Bb L. 3 D. cond. ob turp. caus. 12. 5.

*) Otto, n. c., crp. 181.

%) Pumckic 10pHCTH HC OTOMEICCTBIAIN HTH MONATIA; XOTA OHH IPUBOIATH
npunbps B3aTEE, npemxoGoxbanmis, rooGme NpecTyluacHidA, HO PALOML Ch STHMD
rosopars o caydak, ,quod meretrici datur® u ,ob stuprum datum®.
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Bs Bupy aroro, BBainguranis KOBIUENIN, TPEJOCTABICHHON TPEThEMY
auny, kaws condictio ob turpem causam, mesbpua u, cabgosarensuo,
upasuio llasia o turpitudo dantis et accipientis mpuwmbmeno GwTb
He momkers. Ho ecam, kawp ME crasaim, Teopia sra He Hamuia ce(h
CTOPOHHUEOBT, TO HecoMHbHHO oHa Haseaa Péxszepmiopda '), cro-
POHHWKA TEOPIM KOHJMENiN, HA MBICIb YCIAHOBATH HCKIYEHIE M3
ofmaro mpasura o upasb Tperparo Jauma TpeGopaTh OTH JOMKHHUEA
00paTHO MMYHIECIBO, Ch HETO BBEHICEAHHOE; & MMEHHO, OH'B [HOAArACTS,
ur0 B TEXB CIyYasxs, KOTJa OCHApUBaeMoe EperuTopoms Abiicrsie
ABIACTCA HEJO3BOJEHHEIME, o00paTHoe TtpeboBamie HeposMomHO. (b
BTON OTOBOPKEOHl HEJb3d COTJIACHTHCA; ecam jybiicrBie HELO3BOJAEHO, TO
OHO JIOMIKHO BIEYE 3a C000# wapareabHH:d mocabicrsid, HO JApyrag
ero CTopoHa, rpamjiaHckad, T.e. To, 410 oHO AbiicrBie, HojIeKAIIEE
OUPOBEDIREHI0 Bb TIDARIAHCEOMD HOPAJES, JOIEHA OCTATBCA B
noanoii curb; oHO AOMKHO BIeYs 3a €000# Beh mocabicrsia mopod-
HEIX's ABHCTBINE, (e30THOCHTENFHO TH J03BOACHHOCTH HIH HEL03BO-
aennocra ero. O6mee mpapmro, yro TpeGoBamie ocTaercs Bh MOJHOH
HEIPUKOCHOBEHHOCTH 1 HeasMBHHOCTH, HECMOTPA Ha TO, 4ro ybiicTsie,
nopojnBIIee 3T0 TpedoBamie, Apagerca ybicTBIeMB HEZ03BOJCHHEIMS,
AoxmnHo0 OuTh mpEMEHEHO W KB pascMaTpHBaeMomy caydaio. Haxo-
Hews, YTo0H OHTh HOoCrbIOBATEABHBIMB, HAJ0 OBLIO BEICTABHTH 00Iee
N0J0EeHie, 9TO BoOOMmeE YCIOBid H TOCTBACTBIA ONPOBEPREMOCTH
AETOBB, COBEDHICHHHXDH JOIRHAKOMS BB YHepdh EPEeJHTOPAME, pPas-
JAYHE, CMOTPA IO TOMY, J03BOIEHO W HeZo3eoaeHo pbiicrsie, moj-
Jesmamnee onposepmenio. Ors TAKOro MOX0KEHid, KOHEUHO, H Péms-
gepHjopds ormareyica O, a Memiy TEMB Bb STOMB HOJIOKEHIH
(opuynposana oO0mMAME 00pPA3OMBH MECIb, BHCKA3aHHAA HMB 110
MOBOAY YACTHATO BOUPOCA.

IlpusraBad Ge3ycJOBHYH HPABHIBHOCT TEOPIH KOHAMEIi, Gesb
Thx's orpaEmyeniii, koTopea BHOCATH PéxprepHIOPDB, MEH OFHAKO
pbmlaeMs BB OTPUIATEISHOMB CMECIE BOIPOCh O KOHEYPEHIH
TPETHAT0 JHOA CB KPEIUTOPOMB, OIPOBEPraloluME AaKIb, KOHRY-
peHIin, MOryuleil BOSHAKHYTh IPH OCYHIECTBIEHIM TPETHHMD JHIOMD
cBoero Ipasa o0OpaTHaro TpeGoBaHiA Kb JONKHAEY. ROHRypeHmis sr1a
MOKETH OHTH JONYIeHA JUIIb OTHOCHTEJIBHO JPyroro MMYI[ECTBA
JONKHAKA, & He OTOOPAHHAr0 OTH TPETHATO JUNA; W TYIh Ipejo-
CTABIATh KaKlg-IA00 DPHUBHJIErIH TPETHEMY JHUIy HWJIH CTABATH €ro
BG XyAllee IMOJX0KEHIe CPABHATEIBHO Cb JPYIAMH EpeiuTopaMu HETH
ocuosamig *). Kcim omycruTh ero &b KOHEYPEHI[H 0€3yCIOBHO, 10

) Vilderndorf, u. ¢., crp. 118 mp. 2.
?) Cosack, m. c, crp. 289—290.
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npu pasercreb TpeGOBaHIA KpejuTopa €b CYMMOK OHIPOBEPrHYTAIO
AKTa KPEJUTOPD IOJYYATH HOJOBHHY IHPHUATAIOMECcT eMy CyMMB—
Apyrag IOJOBHHA NOMjeTd BL MOJAB3Y TPETbAro JUIA.

[lepexoxa ko Bropoit kareropim TpeboBamiii TpPeTHATO JAHIA Kb
JOMGEHNKY, & HMEHHO, KB TpeOOBAHII0 C€b JONKEHAKA BTOPHYHON
VILIQTH, J0CTATOYHO OTPAHMYATHCA YEABAHICMH HA TO, 4TO BB TEOPiH
BOmpocH 3roTs phmaerca BB ToMb cMucrb, uro whbre ocmopamia He
NPH3HABATE BO3POMJAECHLA TpeGOoBaHIA BH JANB TPETHAro; pash akTb
YILIATH eMY JAONEHHEOMD J0JITQ YHHYTOKEHH, MOIIG HTOTH IOYH-
TACTCA CHOBA CYUIECTBYIOUIUMB, He HOTAIIEHHHIMB; b TPETHATO B3H-
CEMBACTC:A TO, 4YTO OH'B MOAYYUIH OTH AONEHHKA, H OHB CHOBa nmbers
Kb HeMy Tpe0oBaHie; amaJOTiA €O CIYYAAMH HEPBOH Kareropin mo.i-
nad: BB cocrab mMymecrsa Tperparo Jamna nmberca cymma, ymaa-
YeHHAA €My JOIEHMEOMDB, CYMMa 3Ta OTOHpAETCId W TPETheMy Iipe-
gocrapasierca TpeGosars ee 00parHo ¢b pomkHuEa ). To ®e camoe,
KOHEYHO, MOKHO CEasarh (XOTd HEKTO 00% ST0MH HE YIOMHHAETSH)
0 UPOTHBCHONOEHOME caydab: o mpasb tpersiaro amma TpeGoBaTh
0Th JOJKHAKA TO, YT0 JMIO YILIATHIO JOJBHARY H YT0 €B HEro
B3HICKAHO EpPEeIuTopoMb; KaKB BB MEPBOMB BTOPHYHA VILIATA A0LAKHA
ObTH NMPOUSBEICHA NOLHMHHEOMD, TAKs U TYT'h TPEThE JULO, LOPOUs-
BeAd BTOPHYHYIO ymaary. BB npasb TpeGoBaTh BTOPHUHO YIIAYCHHYIO
CyMMY Cb JOJKHHKA.

1I. IIPABO TPEBOBATH BOSBPAUEHRIA HMMYIECTBA BB YHCIO
OBLERTOB'L B3BICKAHIA.

Rorza amrs yruuyromeds, yerpamserca npeuarcisie Eb 00pa-
WEHII0 B3HICKAHLA HA WMYIIECTBO, IO JTOMY aKTy Hepemejmee in
fraudem creditoris ors joamHHERQ Kb Tperbemy Jamny. Hacrynmaers
BIOPOii JOrHYecKiil (as@chs pasBUTiA IpaBa ONPOBEPHEHiA: BO3BPA-
mieHie MMYIIECTBA BH YHCAO OOBEKTOBS B3HICKAHIA — OCYIIECTBIEHIE
npasa cyje0maro saiora; OTEpHBaerca moaxe jJad npaMbHeHld mpa-
BAJA O B3EHICKAHIN CB NMYIIECTBA, HAXO[AMArocA BEH HempaBoMBpHOMB
00JaJaHiA TPETHATO JuIa, I0Je, Ha KOTOPOME, TEOPETHIECKH TOBOPA,
suoart pocrarouna imploratio officii judicis. Bo sehx® saxomoza-
TeILCTBAX'S MPEJABHJCHs CAYydYail B3RHICKAHiA CH HMymecTBa OTBBTYMERA,
HaxojAmarocd Bh 00JaJaHIM TPEThAr0 JANIA; TPOH3BOACTBO €ro BBL-
pAeTcA HCHOAHHTENBHOMY opramy. To ke camoe Morao O ambrs
mwbero n e jJamEOMB crysab; wo ma camomtb jxbab, mpakrhveckwm,

') Jaeckel, n. c., c¢rp. 172—-174. Vailderndorf, u. c., erp. 118. Menzel,
o, ¢, erp. 282. Hartmann Bupamaerca odenb weonpeabienno, m. ¢, crp. 178
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oT0 He Ttakb. Hapo moaarars, Be Bmgy BooGme HEyIOBIETBOPHTEb-
HOI MOCTAHOBKH NPOLeCca NCHOAHCHIA phuenia B COBPEMEHHEIXT 5a-
EOHOJIQTEALCTBAXD M HEJ0CTATOYHO CaMOCTOATeNRHOCTH HCIOJHATE L=
HEXB OPraHOBE, Bb JAHHOMB cayyah, Heabsd OHJI0 OrpanAYnTHCA
ogmow imploratio officii judicis; mo cymecrsy oma ocraerca Tako-
BOI0, HO BH UpEMBHeHIn npnimmEaerca Kb HCKOBOA  Qopyb; cyis
HE TOJNBKO YHAYTORAETH AKTH, HO M YKA3HBAETEH, 4T0 HMEHHO W Bb
KakoMB 00BeMb J0MKHO OHTH BOSBPANEHO TPETPUMD JWLOMD B
4uCI0 00TEKTOBT B3bickamia; imploratio mpummMaers (Qopmy nHCEa;
CyAs MOCTAHOBIIETE MOAPOGHOe phmienie, koTopoe M IPUBOJHUTCA BT
nenoxuenie. W jmua cypa, nocramosusmaro ceoe phmenie, Koneuno,
00A3aTe bHEl IPABUIA BSHCKAHIA CB MMYHECIBA IOJKHHEA, HAXOJ-
maroci Bh 00JajJaHiM TPeThAro Jmia. B cympecrn Bea pasHuna
CBOJHTCA Kb TOMY, 49TO ecad Owl coxpamuaach imploratio B uucroms
cBoeMb BULB, TO cyrbh, MO YHHYTOKEHiM AKTA, BB MCKOBOMB IpO-
necch, sarOHYEIB OB CBOI JBATEILHOCTH, & WCHOABMTEJILHHIT Op-
FaH'bh, Bb BUJY YHHYTOREHId akTa, IPHCTYOHABS OB KO BSHCEAHIO
Ch HMYUCCTBA, HAXOAAMArOCA y TPEThAr0 JNNA, HCHOAHAA TEME He
pbmenie cysa, IOCTAHOBIEHHOE BB I0AB3Yy KPEAHTOPA [0 HCEY 00%
YHAYTOHKEHIN aKTa, & MPOoChOy B3LICKATEMs, CCHLIAlOmAroca Ha ph-
meHiA W [0 rIABHOMY TpeGoBaunilo, u mo HCRy o Beybiicrurens-
HOCTH 2KTa; TyTh e, CyAb, 0 YHAYTOKEHIN AKTA, HOCTAHOBIACTD
pbmenie o emocoGh Bsmckamia ¢b TPeTHAro JIMIA W KCIOJIHATEIb-
HEIH Opram®s yike mcmoidgers »sro pbmenie, t.-e. pbmenie mo
HCKY 00h YHAYTOREHIn axra, a me phurenie mo raasmomy tpeGo-
BaHI0 KPEJHTOpA.

Banmaiimans nocabicrsient npusmamis akra mepbiicrBuTean-
HEMD ABIACTCA NPH3HAHIC HMMyMmeCTBa, Mepemefmaro Imo akry Kb
TPeThEMY JHIY, KakD OB BXOJAMUMDE CHOBA BB COCTABH HMYIIECTEA
IONARHAKA; MK TOBOPUME ,Kak® O moromy, uto, smberb ¢b Lapr-
MAHOMB '), IOUYCKAEMT WMEHHO Takylo (uEmiio; BB abiicTBuTeIH-
HOCTH OHO BB COCTaBB €r0 HMyHECTBA HE NMEPEHOCHUTCA, a MOUHTACTCS
BXOJAIIUMS Tyja BS npexbaaxs roii whan, paja K0Topoii 05O 0TGHpaeTCs
OTH TPEThATO JHIA; OTOMpaerca JKe OHO pPAjH TOro, YTOOH U3
HEro IPOW3BECTH B3EICKaHid B IOJB3Yy EPEIATOPA; TOIBEO B'H ATHXE
npepbiaxs OHO HmOUMTAETCA NPHAALICKAWAMD JOLEHAKY H  Cra-
HOBHATCA O0BERTOM IPaBa cyje0HArO 5aJ10Ta, YCTAHOBICHHATO 1O TpE-
00Baniio EpejnTopa. ITO BOSBpalleHie B YHCI0 00HEKTOBD B3ECKAHIA
MOETT BHPA3ATHCA BB PASANYHEXD (POPMax'b, JAMb OB IPOU3BOJ-
CTBO B3FHICKAHIA CTAJ0 BOSMOKHEIMB BB Takoii Qopmb, BB Karoi

') Hartmann, 8. ¢., erp. 157.
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0HO 0Jarojapi akry, CTai0 HEBOMOKHHMD '), W Bb OTOMH OTHO-
menia avbers sHavewie pasimyuie akToBb, HyTeMb KOAXDH, HIA Kb
TperheMy Juiy mnepeuria uspberHas pemp, Wi BE ero o0aajanin
paxojarea mapberHad cyMMa JeHerh, WIM e BB €ro I0Jb3Y
ycranoBieno wusphermoe mpaBo ma Bemp. UYro ERacaerca IEpPBaro
cIydaf, TO caMad Bemp JOAKHA OHTH BOBBpANICHA BB 4ACKE 00HEE-
TOBB B3EHICKAHiA, BO BTOPOMP —- JOMEHA OHTH BHjaEa unspberHad
CyMMa JIeHeI's, BE TpeTheMb— VHHUTO:REHO NIPaBO0 Ha Bemp, THME
caMas Bemb YBEINYNBAETH CBOIO CTOMMOCTH: BH YHCIO 00HEKTOBH B3H-
ckadii Eaws-On BHOCHTCA, Grarojapa oromy, Goabe mbmmas Bemp.
CaMoe BO3BpalleHie Bemu W YIIATA JCHEHHOH CYMMH COBEPIIAETCA
Bh CHAy OTHajeHid OCHOBaHiA 11g JaipHbHIIATO HAXORIEHIT HXT
B 00MaJaHIA TPETHAL0 JIHUA, TPH UeMB CHOCOOB OTHAJEHid DTHX'D
ocHOBaHiii Epaiine pasmooOpasmsl. Tawrs, ecam Tperse JHNO KYIHIO
Bellb Y JOJEHARA, TO C€b YHAYTO/KEHIEMh KYILIM Bellp BO3Bpa-
maercsa Bb yacah 00BeRTOBT B3HCEAHIA—IIPaBo CyAeOHATO 3aJ10Ta OCY-
NECTBIACTCA BD TOMB CMECTh, 4T0 0HA NPOJAeTC: ¢’ MyGIAYHATO TOPTa H
M3%h BEHPYUYEHHOH CYMMH  YJIOBIETBOPACTCA KPEIHTOPH, a eCiIu
0CTaeTCs WBAWNIEKH, TO OHG BO3BPAIIAETCA TPETHEMY JAIY; €CIAH &e
CYMMa 3Ta HE IOKDHIA J0JTa, TO HEJOCTATOED OCTAETCA 33 JOJIK-
ankoms. Kern rtperse ammo mpioOphio Bemps HO JABHOCTH W AKTH
GesybiicTBiad  JORHHEA YHHUTOKEHB, TO Bellb BTa He Hpiodph-
TaeTCA MO JABHOCTH, a 0TOHpaercd OTH BIALBIBIA €A U 1Pojaerci.
Momers Ju TYTH BHpPyYeHHAd CYMMa, IIpeBHIIAIOmas TpedoBauie
KpeiuTopa, OHTh BO3Bpalennoi jgasHOCTHOMY  Baajbasmy? He-
compbEAO, W00 AKTH YHMYTOMEHH B Hperbiaxh mpaBa Epejutopa,
a CBEIE TOro, IPeAmoJaraercd, YT0 IPOJAHA BeUlb TPETHATO JIHIA.
Jaxbe, Tperbe ammo upio6phao semp BE BHIY oTpeueHia mHacab-
HARa 0T HacabacIsa; akrh OTPEUYeHiA YHHYTOHEHDH,—dTO BHATUTS,
uT0, OJarofapd ero YyHHYTOKEHil0, HpaBo Ha HACIBICTBO CHOBA
npexmoraraerca Bb anmb HacrbiEARA-TONRHAKA, W EPEJATOPH  00-
palanTs CBOE B3HCEaHie HA HACIBICTBO; OHB NPAMO Tpedyerh BH-
JaYl €ero u OTb JPYMMXB COHACTEIHHKOBH, HCXOAA HMEHHO NS
TOr0, 40 HacIbiCcTBO, BEH ompexrbrenHoil 1045, MpUAALIEKATH €ro
J0JEHUEY; NpesyMuIid NpHHAJIERHOCTH eMy Hacabjcrsa BAIEMB
paspymena OHTb He MOKeTs, ®O0 OTpeueHie, RaKbH OH BPEMEHHO
ee paspymmupmee, yvaWuTOmeHo. Jad Toro, uroGH OOGPATHTH CBOE
TpedoBanie Ha IPHHALIEEKANEE JOIRHUEY NMYINIECTBO, REPEINTOPAMB
BoBce HBTH HazobmocTH, Kak® AymMaers Kopes 2), npudnMarh Ha-

" Cosack, u. c., crp. 266.
) Korn, H. ¢., erp. 71.
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cabicrBo 3a Hero, BH kauectBB Kakb O €ro NPEEMHUKOBH; 14
upumbnenia maedm mpeeMcrsa Kb ATOMY cayuaio Bosce HBIB ocHO-
BaHII—CDH YHAYTOREHIEMB OTpederia HacxrbJCrBO IpefmoIaracTes
HPHHALICKANANG JOLKAARY (10 —HEBO3MOMHATO, OJAHAKO, TPH JaH-
HEX5 00CT0ATEIbCTBAXD — JOKABATEILCIBA IPOTHBHAL0) W BH MpH-
HATIA ero eme EpeiuTopaMu HajZo0HOCTH He umberca; ecaum Ha-
cabjierB0 COCTOMTH W3B Beulel, OHO TPOJAETCA CBH TOPLORB, €CAH
H3% JeHers, To uepefaerca kpezutopy. Jarbe, ecim pommHAESD
NPOUSBENE YINATY J0Ara, T0, KaKb MH BEALIH, IO YHUYTORCHIN
aKTa VIUIATH, JOIrB BEH. €ro AN MpPOIOIKAETH CYLUIECTBOBATH WU
EPeUTOPS TPEThAro JANA, MOJIYIHBII oAb, 00A3aHD BOZBPATHTL
HOJAyIeHHOE 00PaTHO; Ch HEr0 BSHICKHBAETCA TO, 4T) OHB MOLYYMID,
H OHB CTAHOBHTCA CHOBA EpejuropoMs joxmkanka. HaoGopors,
ecad JOMKHUED IMOJYYHIB VIIATY OTH CBOErO JOJHKHHEA, TPETHATO
AU, TO Ch YHUYTOEEHIEMD aKTa VIIATH JOJAMG BOSCTAHOBJIACTCA
H TpeThe JAI0, YIIATABIIN Pash, TPOUSBOAHTE BTOPHUYHYIO YILIATY—
¢k HEro sTa CyMMa BabicEmBaercd. Keam JOMRHMED IPOCTHTE A0AMD
CBOEMY JOJRHHURY, JOJAr'h IOYATAETCA HENPONEHHHMB W CH HEro
p3sicknBaercd m T. 1. CioBoms, BB TEXB caydadxs, KOrja y Tpe-
THATO JAIQ HAXOAUTCA Bemp, mnpioOpbreHHad DO OMPOBEPrHYTOMY
aKTy, T0 OHA BO3Bpamaerca in natura BH WMCI0 OOBERTOBD B3H-
CRARid, eclIn e y Hero HAXOJdTCa JeHbIH, TO  OHA pPazcMarTpu-
BAIOTCHA, KaK® JOATOBHA TPeGOBaHIA JONKHUEA KB TPETheMYy U1y,
Kawb O okasaBmifgcd BH uHeIb O0BEKTOBD B3HICKAHIA—M BB TOMb
H ApyroMs cxysal ocymecrBagerca TpaBo cyje0HATO B3aJora Ha
BCI[b WM Ha TpeOOBaHie IEHEKRHAr0 IIATE:A.

Bosspamaa Bemp BB uymcIo 00BEKETOBH BBHICEAHIA, TPETHE .IHIO
epeaeTs Ju ee ¢o BebMu IPAHAJIERHOCTAMA, IPHPAMEHIAMA H 1110-
JaMu, IepejaeTt Iu ee BH ToM® BALS, BB EaroMs moayumio? Ilo
KaKOMy 3aKoHy onpejibigerca sTa OTBBTCTBEHHOCTh, EKaKOBH ed
o0seMs? OctaBiga BB cropons BOOPOCE O NPUHALIERHOCTAXD W
OPUPALIEHIAXs, OCTAHOBEMCA cHAYaJa Ha Bompock o miogaxs U).
Orpbrereennocrs 3a HAXH MOKETH OHTH MOTHBHPOBAHA PASIHYHO.
Tars, Iegeas %), Ilopxeps °), JeprGyprs *) m Ap. BAZATH BE
TperseMt aumb HegoGpocopbermaro Baaybabna W OpeLIaranTh 00-

') By pumeckoms npash Boupocs 3101 paspbmaercs pasamuno — nwbercs
paxs mpornsopbyamuxs ofHo Apyromy yrasawii. Beb cibiammnia momRveEm npm-
MUpPHTH 5TH npornBopbuia Hu KB wemy ne npusern. Hartmann, m. c., erp. 82—
90. Reinhard, m. ¢, crp. 139—140. Schey, 8. ¢., crp. 159.

%) Jaeckel, B. c., cTp. 150—152.

8) Ziircher, B, c., ¢Tp. 43.

) Dernburg, B, ¢, cTp. 296 1. 4.
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CY®JATH BOMPOCH O Bospart II0JOBE Ha OCHOBAHIM DPABAIE O
possparh mmymecrsa negodpocopberanms prapbasnems. Ho Iereas,
cosHaBad SHOKOCTH IIOMBH, HA KOTOPOH C€TOMTH, IOBOPATE, 4T0 Bb
aroms cayuab cabiyers WECKOIBKO pacmupurh NomATIE HEXOOPO-
coberaaro Baaybnia; nmecommbumo, wro conscientia fraudis, mo cy-
mecrBy, He MOMETH OHTh OTORIecTBIdeMa cb mala fides, uGo mep-
Bad He ORA3NBAeTs HAKAROrO BIigHIA ma JbicTBATEILHOCTH THTYJIA
npiotpkrenia, urd weerpa mwbers wbero mpu mala fides; mo 910
pasiudie, mo ero MEbHIO, HECYNECTBEHHO, W TOJBKO NPH3HAHIEMD
TORJECTBEHHOCTH MOKHO O0BACHATE O0ASAHHOCTH TPETHAr0 JHIA
pospparuTh Bemb co Bebmu ea maojamu. Ilpornen TaKOro 0060CHO-
pania pbmurersno Bospamaiors Kopes ') m Menmeas °); o0a oun
Bh PasHEX’B BHPameHisXh NPUBOJATE TO COO0pamenie, 4T0 MOJIO-
HREHiA, Kacaomiicad BENHEXD MpaBb, He MOTYTH OHTH HePeHECEeHH
Bh  00JACTh 00A3TENbCTBEHHFIXS OTHONIEHil; HHCTUTYTH HeA06pO-
copbernaro Biagbmia ormocaTcs KB 00JACTH BEN[HEIXD INIPaBs, ONPO-
BED/EEHIE K€ ARKTOBE—KBH 00JACTH TPABH 00:73aTeI5CTBEHHEIXD; O
nejoopocopberaons BragbHim TOBOpDATE JIMNIE IPH KOLIASIH Beml-
HBIXs TPaBh, TYT'h Ke KOLIN3IA HUEAROH ®DBTH; Tperse JIumO
piioaat npasombpro mpio6phio Bemp, OBIO0 COOCTBEHHAEOME ed
(a me Bragbasnems, npubasigers Menmneas). Cb Apyroii CTropoHE,
nejoopocopbernoe Baaybmie, ropopnts KHopms, npeinoraraers sHaHie
co croponn Braybibma 006 orcyrerBim justa causa ero Bragbmia—
OHh BHAETH, 4TO Bemlb NPHHALJIEHRHATH JPYrOMy—Uero BH JAHHOMB
crysal mbre. Orm coodpamenis, ecinm umBrs BB BHIYy MO0y H3B
BHpPAOOTAHHEXDE COBDEMEHHOH HAayKOH Teopill, mMEIOTH €BO0O J0JI0
SHAUEeHif, HO €CIA CTATh HA NPEJIOKEHHYI0 STAMH YYEHHMH TOURY
spbuig, To oEm oramyrca wmecocroAarexsHRMH. CyTP WXB BB TOMB,
910 MH BB JaHHOMB cIyual mubems 1510 He ¢b BENHEIMEB TPaBO-
orHomeHieMb. ME me moraraeMb, 9YTO XOTA EDEIHTOPE H He
uvbers HUEAKAXD BEU[HHXD OPARh HA MMYIIECTBO IOXEHHEA, HO,
npuzaBag o0paTHy0 cHIy IpaBy cyzeGHArO0 3aJ0ra, MH CTaBHMB
JAHHOe OTHONICHIe Ha YMCTO BemMHYW mOuBYy; abiicrBie IOIRHUEA
pascMaTpEBaeTCd, KAKP HapymeHie mpasa cyle0HAr0 saiora, a Imy-
TeMb HTOT0 HAPYIICHIA HMYNIECTBO W TEPeNLI0 KR TPeTheMy JHIY;
imploratio o BozBpamenin wnMymecrTsa BB UNCI0 OGBEKTOBH B3H-
ckaHid mMbers, CRAsaIm ME, MHOTO YePTH BEUHATO WCEA W BCEro
Oanme moAXoinTh KB actio hypothecaria. Sarorogarens, HOJORHMS,
BH CHIY COTJameHis (X0TA BB JAHHOMB CIyuab—B® Cily 3aK0HA),

) Korn, 8. ¢, crp. 231, tagme Volderndorf, u. c., erp. 111.
%) Menzel, 8. ¢., crp. 237—241.
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He nmbs nmpasa npojaBarh Bellb, HA KOTOPOil JEKATH 3a10T0BOE
IpaBo, OJHAKO, IPOJAIDH €e; 3aI0TONPUHAMATENb, YHAYTORHBS AKID,
TpedyeTs OTH TPETHATO JHIA BOBBPANICHIS BEHH BH COCTABH KAKD
OB WMymecrsa JOIAKHAKA; €Cld, Kakb B IAHHOMB cayyab, Ha cro-
pork mocabamaro conscientia fraudis, To om® Momers Ckasarh, Y10
aumo sro Braxbers mala fide, smas o cymecrsoBamim 3a10T0BOrO
npaga KpejuTopa, T.-e. uro oHo malae fidei possessor. Tyrs nmenno
uwberca KOHKYDpeRIid BemHHXD TpPaBh, NPH YeMb NPaBO EKpein-
TOpa, T.-€. IPaBO 3aJ0Ta, BB €r0 NOJb3Y YCTAHOBIEHHOE, CBA3AH-
HOE Ch HEOTYYRAAEMOCTHI0 HMYIIECTBa, Jyuliee IIPaBO CpaBHI-
TEAFHO CH HPABOMB TPETHAr0 JUIA; JUIO 9T0 BAAXBIENs BEIH, HO
Baarbiens, I0XEeHCTBYOMIA OTKA3aTbCA OTH CBOEr0 BaaLbHIA Bb
noa3y Epejuropa. Ccraka Ha T0, 4r0 Tperhe JHMIO HE 3HAI0 O TOME,
ur0 Jpyroe aumo mmbers mpaBo Ha Bemp u uro mala fides npn
nefo0pocoBbeTROMT BraxbHIA 3aKI0UYACTCS WMEHHO Bh ATOMB 3HAHIH,
copepmenno Hesbpra; »bap mala fides npumbuserca me TOABKO
Kb BIALBIBIY, Kb KOTOPOMY MHEPENmIi0 MpaBo COGCTBEHHOCTH IIy-
TeMbh HAPYIIEHIA 9TOr0 IpPaBA—3THMH MEPexX0JOMB MOTYTH OHITH
HADYIIEHE ¥ Jpyria mpaBa; HoHATIe HexoopocoBbermaro wiaajbuid
He TOABEO npuMbHAercad KD BIagBIbmy, OTH EKOTOPAaro Bemb OTO-
Opama 1m0 mpefbABIeHin Kb HeMy rei vindicatio, mO m o mHpeyH-
ABIEHIA JPYIEXB WCKOBH, He HCKI0Uad u actio hypothecaria. Bs
CHIYy B9TOr0 00cTOATENBCTBA W apryMenTamis lerkera, Xora Tome
JoxkasuBatomaro mpumbEnMocTh Havaas malae fidei. possessionis,
HAMA He MOEETH OHTh NPHSHAHA VIOBIETBOPUTENBHON; OHB CTPOUTH
BCe Ha TOMB, 4ro momArie mala fides wnbcroarko pacmmpseres;
conscientia fraudis, mo ero mmbmin, me oromzecrsiserca ¢b mala
fides, moromy uyro He BIigers Ha IBICTBATEALHOCTH TATYIA. DT0
uesbpro, ndo momarie mala fides macroapE0 mUpOKOe MOHsATIE, YTO
norJomaers co6olo u Biragbmie, npiodpbreHHoe mnyTeMB aKTa, CO-
BepumieHHAro cum conscientia fraudis; sra ke mocabamAs BaigeTs
Ha TATY.IB, nbrasa HeybiCTBETEIPHEIMD AKTH,—dBIAIONUIHCH BB JaH-
HOMB cayyab THTYIOME,—BB m3BBCTHOMD HANpaBIEHid, HWMEHHO,
BH OTHOmEHIn Kb kpegutopy. Beb yuensie emorpars wa mala fides,
KaKb HA 3HaHIE TOrO, YTO0 Bempb BiagbeMad IpPWHALJICKATH HE BJIa-
abasny, a JApyroMy—psb STOMD Ke HECOMHEHHO M 3aKINYAETCA CON-
scientia fraudis: Tperre aumo, smaa o HaMBpeHim JONEHARA OTIY-
JUTh AMYIIECTBO BB yuepOs KpejuTopaMb, 3HAETH, UT0 HMYIIECTBO
8T0 JIONRHO BXOJUTH Bh COCTaBb HMYNIECTBA JONKHHUEA, CIAYHEATH
npeiMeToMb 3aJ0Ta €ro EpPeIaTopoBb, OHTh O0BEKTOMB B3HCEAHIA;
HECMOTPA Ha 9T0 3HaHIe, OHO Bce-Taknm mpioGpbraers Bemp, CTa-
HOBHTCA eA BIagbismems. BB By 8THXD CO00pakeHilk W MH CEIO-
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paeMcs Bh moxssy HpumbEemia ®h Bompocy O BO3BpAlIEHIN 110
10B5 Hauanrh HegoGpocophersaro paaybmia, mo... mutatis mutandis.

Korja rosopars 005 o0bemb orsbrerpemHOCTH JHIA, 00A3AHHAIO
BO3BPATHIs BeIlh, HAXOAANYIOCA Y HEro sine causa, OOHEHOBEHHO
yOYCKAIOTs M35 BULy HE0OXOAMMOCTh YpapHOBBIIEHIA HHTEPECOBH
00bUXB CTOPOHD; Y TPEYbAr0 JUIA Bemlp HaXOJHTCA BB Hego0poco-
pberaoms Bragbpim, cabjpoBarelbHO, OHO JOJAEHO €€ BO3BDATHTH BD
TOMB NOJOKEHIH, Bh EAEOMH OHA HaxXojmiach OH y JIHNA, BL HMy-
IECTBO KOEro OHa BO3Bpaliaercd; HeAoGpocoBbCTHHMB BaaybibIeMD
JOJKHO OHTH BO3BPAIIEHO BCe, 4TO OHD W H3BIEKD H Jaike JIOJIKEHD
OIS W3BleYb M35 Beld; Juno, tpefyiollee BO3BPANIEHIA BEIlH,
IOJYY2ETH Bel[pb CUM OINi Causa—OHO HAYEr0 He JONKHO TepPATh.
OrasuiBaercd, YTO BCe 3TO TaKb, KOIAA HMMYIIECTBO BO3BPANMIAETCH
BL AbiicTBuTessHOe o00Jajamie Juma, ero Tpefyoomaro; EMbmie Moe
HAXOJAIOCH BB HeJLoOpocopberrOMD BIajbHIM APYroro—oOHD J0JKEHT
mat Bee possparars. He to ME Bmjums BB ciyual Bosspara Beuin
BH CHIy NpH3HAHIA HeABHCTBATEILHHIMT AKTA, MOCPEJCTBOMEB KOEro
AMYIIECTBO [EPENLIo OTh AONKHHKA KT TperbeMy xuny; npamboenie
aToit Teopim OHJIO O CIAIIKOMTy CTPOr0 M HECHPaBeLIMBO OTHOCH-
TEABHO TPETHArO JHI@ W CIUIMEOMS, COBEPIIEHHO HE3ACIy:REeHHO, Oaa-
FOMPIATHO Jad KpejiuTopa, omposeprmaro akrs. Mmymecrso sbap me
BO3EPAUIAETC:d BH IBACTBHTEIBHOCTH JOAHMHHUKY; OHO ,KakB-0H“ BO3-
BPAIlAeTCd BDH COCTABH €ro HMYINECTBa; KAKH ME CRA3aJH  BHIIE,
OHO BOSBPAIAETcA YCIOBHO, BB TOYHO onpejbieHHNX® nuperbiaxs,
rpasnnaxs whinm sosppamenia. Tyrs-to aro Bcero pbsue u crasu-
paercd. B® gamHOMB® cayyab tTpeGyers BO3Bpara HE TO JIHIO, BD
HMYIIECTBO KOero Bemp AbiicTBATeIbHO JIOMKHA IIOCTYOHTH, & Kpe-
aurops, umbomiii ceoe omperbiendoe TpedoBaHie HEe ED TpPEThEMY
JAIYy, & KB JONEHARY; 00BEMb BTOr0 IPaBa €ro 10 OTHONIEHII Kb
JOERHAKY # onpepbiders 00BeMb OTBBTCTBEHHOCTH TPETHATO,—HA-
CKOJBEO 3TO €ro mpaB0 MOKeTHh OHTh YAOBJIETBOPEHO JOMKHHKOMT,
HACTOJBEO M TpEThe JUI0 Hecers 00A3aHHOCTH BO3BPATA MMYIIECTBA.
Jerso MoEers CayquThCA, YTO IpPOBeJeHHAS mocabroBareasHo oTBLT-
CTBEHHOCTh TPEThATO Juia, Kaks malae fidei possessor, oxamerca
ropasgo Ooapmiero, 4bus (akTAYECKH CylECIBYOmAd OTBETCTBEHHOCTE
JOMRHEES 10 TpeOoBaHil Kpejuropa. B BHIY 5TOr0 MPAXOAUTCHA
onpexbants 0TBETCTBEHHOCTD TPETHATO IMNA CB HTHXH ABYXH TOUEKS
spbuia. I1lpaso kpeguropa 3aEIUaeTcd BB NOIYYEHIH H3H HMYIe-
CIBA CYMMEI, paBHilomeiics cyMmb rpeGoBaHia, IpH YeMb OHB MOKETTH
JUIIb [NPHTA32TH HA UMYMIECTBO BB TOMDB €r0 COCTOAHIH, BH KAKOMD
0HO OmLIO Onl, ecim OBl HAXOJUIOCH Y JOIKHHEA BO BpPEMA IPAMOrO,
HENOCPEICTBEHHAr0 BBEICKAHIA, 00PALICHHAT0 HA HMYIUIECTBO H0JEHAKA.
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Bpars 32 mexojHyl TOURY COCTOAHIEe HMYIIECTSA BO BpeMa ero
oTYymAeHiA, KaKs 910 ybiaers pnmckiii fopucrs Bemyaeii !), mbrs
ocaopauid. Mmrepecs xpegmropa TOTH, YTOOH HOJYYHTH OYTEMD
VHHYTOHKEHIS aKTa T0, Y0 eMy IPAYATAETCHd W YTO OHD INOAYYAIE
O Cb JOMEHAKA INyTeMB MPAMOr0 B3HCEaHiA; JIS HEr0 BamKHO
HMEHHO TO COCTOSHIe WMYIIECTBa, BH KAKOML OHO HAXOAHWIOCH O,
ecan OH BTO IpsAMOe B3HCkamie OHI0 npejinpuuATO; emy Abra HHIH
10 COCTOAHIS MMYIIECTBA BB MOMEHTH €ro OTYyKJEHid AONEHHKOMS
Tperbemy Jnny. [Ipumbrums s1a coolpamenis Kb BOSBPATY TPETHHMS
oMt mrogoss pemu. ['ocmopcrsyiomee Bp maykb mmbmie 1o, uro
BOSBpATy MOJJIeKATH BCh NIOAH, n3BIEYEHHEHE TPETHAMD JHAIOMT,
3a BpeMa BIajbHiA Bemplo. JT0 BH BHCHIEH CTeneHH HecCHpaBej-
auBo, Kaks Mamoxogoms sambrman Kosaws 2) m Iponmans ®). Bbus
Oaarojaps npuMbHeHil0 3TOr0 MOJOKEHIA, KPEJUTOPE NOAYYUTH CB
TPETHATO JHIA TOpaspo Ooapme, ybMEH OHD NOXYIHIH OH €B J0J-
RHAAEA, ecim OH TOTE He COBEPIAN® ONPOBEPrHYTAr0 AaKTa, & MOj-
ypHuaCA 0K mpAMoMY BawckaHin. Bospmems mpumbps. Y joameREA
umbuie, croomee 50,000 pyd.; EpejnTOpPDL B3HCEHBACTH IPHIHTAIO-
mieca emy 80,000 p. u moayyaeyh, IO mpojamb HMymECTBa €
Topros, sru 50,000 pybd.; HO JOmYCTEME JONEHHED MPOJALD
umbrie in fraudem creditoris, morynmmes Biaagbas avMbHieMD H
U3BICKs M3H Hero sa 9ro Bpema 10,000 pyd. goxopa; ecaim mpu-
3HABATH HEO0XOAUMOCTH OesycaoBHAr0 Bosppara HMBHIA €O BehMu
IJI0AAMH, TO, [0 YHAYTOHKEHIH aKTa, KPEIATOPD O1B HPOjaEH uMBHiA
¢b Topros moayunrs 50,000 p. u EpoMb TOro MOEETH BIHCEATH
¢b Tperpdro auna 10,000 p., ssaunrs, oB®s moayuurs 60,000 p.,
T.-e. Ooxpme, wbMB OHB MOXYYAIH OH Cb JOJEHUEA HpAMO. Bmxo-
JATE, YTO TpeThe JIHO0 HAKA3HBAETCA 3a COBepIIeHie aKTa, a Kpe-
JATOP'S H3BIEKAETT BHIOJYy HU3D AKTa, COBEPIIEHHATO BB €ro yiiepos;
TAKh YT0 Ha caMoMb Abab akTh OKasaJcd COBEPHIEHHEIMH HE Bb
yuepos, a B BHrogy emy. locmoacreyomee Bn Hayrb wmabmie
OTHOCHTCA 0YeHb JErEOMEICIEHHO KB RONIPOCY O BO3BPAIIEHIH TPETLHMB
JATOMB IJOZOBT RBellly; yYeHHE OrPAHAYMBAIOTCA YRA3AHIEMDB HA TO,
w10 BO3Bpary nopiemars fructus percepti, percipiendi m consumpti *).

') Venuleus, B L. 25 § 4. D. q. in fraud. cred. 42. 8.

?) Cosack, u. ¢, crp. 290.

*) Griitzmann, H. c., crp. 85.

‘) Hartmann, B. ¢, crp. 167. Korn, . ¢, erp. 232. Jaeckel, n. c.
erp. 152. Volderndorf, u. ¢, erp. 115. Menzel, u. c., crp. 263—254. Xora Kosaks
(. c., erp. 290) u roBopuTs, 4ro fructus percipiendi He BosBpamaTcs, HO Ch
oJHOid CTOPOHEL JIONYCEAETTh BO3SBPATH fr. neglecti, a Cb j],p}'l‘(}ﬁ — MHO-CBOEMY IIO-

nnmaers fr. percipiendi; noromy-ro Péxpgepuiopdh HANPACHO NPHMICKBACTH €My
MECIb O Licposppauienin fr. percipiendi b oGumienpnEATOMD CMECIE.
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Eciu ncxopurs ma® 210it TOYEE 3pbREiA, 4TO BO3BPAAIOTCA JHIID
15 I0JH, KOTOpHE UPANLIOCH OH BO3BPATATH CAMOMY JOJEHHKY
myTeMb OpPAMOrO B3HICKaHIA, ecam OH TOTH He COBEPIIHIB aKTa, TO
rbuaaeMEii yueHniMu mepedeBb fructus ¢b OJHOH CTOPOHE CIHIIEOMB
HOJOHB, € JApyroii — HemoaoHS. OB CINIIKOMB TOJOHD INOTOMY,
9T0 BB €OCTaB® ero Bomaum fructus percipiendi, koTOpHA HH BB
KaKOMT ciyyat He BOBBpAmAIOTCA; 3aCTABIATH TPeThe JHI0 BOSBPA-
THTH CTORMOCTH ILIOJOBB, KOTOpHE OHO MOIJO W3BIEYs HSDH BellH,
HO He M3BJIEKJI0, 3HAYATE JaBarh 0co0ylo mpemiio kpeguropy. I'pron-
Man®, marepupermpys L. 10 § 19—22. L. 25 § 4—6 D. quae
in fr. cred. 42. 8, ¢opmyrupyers TakuMb 06pasoMb MHCIb Y.JIb-
niasa n Bemyiea: Hemssaeuemie uIOJOBB ABIAETCA OTEASOMDB OTEH
upiodpbrenia, a He yMeHbHOIEHIeMD HMYHIECTBA, & IIOTOMY CTOHMOCTH
UXH HE MOKETH OHTH MoTpef0oBaHA OTH TPeThAro Juuna. BB zagauy
HACroAmAro uscrbaoBaHiad He BXOJUTH WHTEPOpETaNisd JWrecTs, a
HOTOMY MH H He CTaEeMb pasompars eiBa-id BEpHOe ToaKOBAHIE
I'pionmana. Jaa Bacs Bamno, 910, IO CYHIECTBY, MEICIb, SKO-OH
BLICKA3AHHAN DPHUMCEHMH IopucraMu, Oesycaosuo ebpma. Tperse mmmo
He Momerb orsbuare BB OGoabmiein Mbpb, ubus orsbuaers camb
JOJRHUES IEPelb CBOHEMT KEPEJUTOPOMSB; AOJEHUKSD, HE PHCEYSA, MO-
KEeTh BOBLEPAATECA OTH HOBHXT HpioOpEreniii — Kaks MK BHIIE
Bujban orkass ors upioOpbrenia onposeprEyTs OHTH HE MOMKETS,
HE MOKETH W TpeThe Juno orpbuarTh 3a YEKIOHEHIE OTH YBEJAWYEHId
JOX0J0Bs Ch HMYHIECTBA, Kb HeMy MNOCTYNHBIIATO0 OTH JIOTRHHKA.
Cs gpyroii cropomm, mepevens fructus mejgocrarouens — fructus
stantes m exstantes Z0XKHE OHTL BO3BpAlleHH, HO BB Karoidl MBph?—
BD 9TOMT Bech Bompocs. Keam Ttperse auro me yewbao coGpars
IIOJAOBG CH KEYyIJeHHAro uMbHig, To OHO BOSBpALIAeTH HXD, KaKE
fructus stantes; ecam oHO co0pato uXb M OHH HAXOJATCA HAJIMIO,
T0 OHO HX> BO3BpamaeTt EKaks fructus exstantes rarme rags fructus
percepti; fructus consumpti BosBpamaiorTcs He Kak® UOTpeldIeHHEE
IIOAK, u3BIedYeHle EOAXD mocabjoBalro Bo BpeMa BrajxbmHiA, a KakD
norpedAeHHEE IIOAE, KOTOPHE AOXKHE O OHAM OHTH BOSBpALIEHH
i JIOIRHAROMG, ecan O OHBH He Npogaxs cpoero mybmia. Crapa
TAROE OIpaHHYECHie, Kakbh HeOOXOJEMOCTH BO3BDANIEHIS MIOJOBH BT
TOMS KOIWYECTBS, BH KAKOMB OHB HAXOAMIHCH O BO BpeMs B3H-
ckaHig, ME OepeMT 3a HCXOJHYI0 TOURy cocrofnie HMBHIZ BL 9T0TDH
MOMEHTH; IIOJH, HAXOAWBINIECA TaMB, CoOpaHHHEE H IOTPeOJCRHEIC
70 BTOr0 MOMEHT&, TPETHAMT JHIOMS BO3BDAMAIOTCA MO IPABAIAMD
o mepobpocopberroMs Biaxbain. Bs Bmay nupumbrenia BucTaBieH-
HAr0 HAMH IIOJOMKEHIA, KOHEYHO, Heo0X0AMMO, YTOOH EpejnTOPT,
TpeOyiomiii BO3BpaUIeHIA MMymIeCTBA Cb ILIOJAME, YKa3alb, Kakie



“— 120 —

fioxst mwbancs 6 Bo Bpema BsHCKamiA, ecain OK 0HO GHLIO mpoH3-
BEJEHO KPEAUTOPOMD BH uUMymiecrsh AONHHAKA; €CAd OHU HAXOZATCA
HAJIUMO, TO OHH HOCTYDAKTH BB YACIO OOBEKTOBH B3HICKAHIA, €CIH
uxXs HBIB, T.-e. OHM MOTPEGAEHH, TO CTOMMOCTs WXD MOKETH OFTH
B3BICKAHA CB TPETBATO JHNA; OTBETYMEY — TpeTseMy JIAOY A0AEHO
OEITh MpeoCTaBIeHO MIPOKOe NPABO BO3PaKenis, 1a0H ybiicrBureasHo
KOHCTATHPOBATh KOJAMYECTBO ILIOJOBE, HAXOAAMEXCA BH UMBHIH.

L'osopa o fructus naturales, mearsa me yrasats ma fructus civi-
les—na maemmylo miary m uponents. M m® mams npumbmAercs
BHICTABIEHHOE Ofuiee IM0JI0KeHie: TpeThe JANO0 BO3BPAINAETH IIep-
ByI0O M YIIAYuBaerh BIOPHE MO JAERb YCTAHOBIEHIA mpasa CyjeGHATO
saa0ra. B wacrHOCTH OTHOCHTEABHO HPONEHTORS HAJO0 CKASATH, YTO
KOlJa TpeThe JHI0 NPOH3BOJMTH YIIATY HXB {10 JieHb B3HCRAHIA,
0eSII0AHO 0OpAIEHHAT0 HA WMYIIECTBO JONKHUEA, EDEIHTOPH, Oue-
BHJHO, HECETH IOTEPI0; OHB HE MOAYYAETH HPONEHTOBS CH HTOT0 JHA
10 JeHb TOJXyYeHIsd niaTema;, Ha caMmoms me abib oL HEuero He
TepAers, TAKD KaKh OPaB0 HA NPONEHTH 33 STOTH IPOMEHRYTORD
BPEMEHA 33 HEMB COXPAHAETCA, HO HE II0 OTHOIIEHID EH TpPETheMy
JUIly, & IO OTHOMIEHI Kb JOMKHAEY; HOIYYaA YAOBIETBOpEHie Iy~
TeMb BSEHICKAHIA, EPEJATOPS NOJIYYAETH [0 AeHb HOCIBAHATO Npo-
NEHTH—OHH BXOAATH BL COCTABH €ro TpeGoBamia, HO €h TPETHATO
HE MOryTH OHTH B3EHCEAHH; € HEr0 BSHCEABAITH KANHTAND ILIOCH
0/o=THl 1O JeRb BIHCEARIA.

[Iporuss aTOro MOryrs Bospasmthb, uro, mpHsHaBaA Goake cmpa-
BEJIABHIME, BH HHTEPECAXD TPETHAr0 JIHIA, OUPAHHYNTH €ro oTehT-
CIBEHHOCTD, MEI CO3JAEMB HECHDABEJIHBOCTH I KPEJUTOPA; OTCH-
Jad ero Kb JRONEHHKY, Ml TEMD CAMEIMT OTKA3HBAEMH €My Bbh Ta-
koMT mpasb, roropoe oms mmbers,—pe mpasb ma °/-TH, a memny
ThMB  Tperhe Jauno, BIaibBiTee MMymEecrBOME Sine causa m cum
conscientia fraudis, mOAB30BAIOCH BTHMB KAUHTAAOMB, OCTABAAS Y
ceont /o=t ¢b mero. Ha 510 TOMBEO W MOmEMD BOSPA3HTH, Y10,
BO~1-X%, BB 9TOMB-T0 H 3akIi0uaercs ypapHoBbmMBAmie HHTEPECOBS
CTOPOHL—H Ta, M Jpyrad cTopoHa AoMEBEa repnbrs mspberayio 10410
HEYJ00CTBs BO MM WHTEDECOBS IPOTHBHAKA; KPEIATOPH ITOJIYYAETH
OTh TPETHATO JWIA BEUh, TPeThe JHUIO JHNIAETCA HMYUIECTBA, B
BAJY IOJYyYeHIA 2TOH Bemd, Ja eme ¢h NPONEHTAMH IO JeHb B3FH-
CKamid; CUPABELINBO JH OCBOOOKIAT TDEThe JHNO OTH HPHMLIATH
Kb TOMY, 4T0 EDeJuTOpH HOAyIuas OH HpAMO OTH JoJ&HHEA? Bo-
2-XB, XOTd Tperhe Jumo H Birajfbers sine causa, Kawks A4 3aMbrEaD
BHIE, HO 9TO eme He 3HAYATH, YTO0 KOHAURIIOHHHIN MCEH N0JKEHD
Ours npaMbaieMs BO Beeil CBOEH CypPOBOCTH; OPWIMYECKAA JIOTHEA
Bopce He Tpelyers, 4ro0H Bemp OHIA 0T06PAHA OTH TPETHATO JNIA
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(esycioBHO Ccum Omni causa; BH STOMB-TO W 3aKI0YAETCH OTHOCH-
reabHAd HelbiicTBHTEIPHOCT aKTa; aKTh He craHoshrca nullum ¢
nageniems Bebxt ero mocabicreiii, Bo BCBX® HAUPABIEHIAXS.

Bemp Bo Bpema Haxomjenld BE COCTaBt mMymecTBa TPETHATO
JANA MOMETH WAM VAVIMIATHCA WIW YXYANIATHCHA, W CHPANIABACTCH:
BE KAKid OTHONIEHIA TpeThe JUI0 CTAHOBATCA KB EpPEIUTOpPy MO HO-
BOAY 9THXD m3MbHeHiii Bem|. JTOTH BONPOCH, KOHEYHO, AOJAEEHD
OnTh phmers Ha OCHOBaHIM OOUEXD HPABAIL O BOZBPALIEHIH Belln
negodpocopberanMs Bragbasnems, npn yems BETH ocHOBaHIi Abaarh
OTCTYILIEHId OTD STHXD HPABAIB; TYTH 32 MCXOAHYIO TOYEY MOMHO
OpaTh COCTOAHIE HMylIECTBa BO BpeMA Mepexoja ero K5 Hejlo0po-
copberaoMy Baapbasmy: eCadm OHO YXYAIIMIOCH, TO Tperhe NI MOA-
BepraeTcs B3HICKAHIO. CYMMH, #piAlomeiica pasHOCTBIO IBHE HMY-
UeCTBA BB NPEKHEMS H BB HACTOAMEMT €r0 COCTOAHIN; €Can iKe
HMYIIECTBO YIYYOIMIOCH, TO OHB MOMKETT HPOH3BECTH BEHYETEH pAac-
XO/I0Bs HA YJyYlieHle, HACKOJBRO DTO IOMYCKAETCA MPABHIAMH O He-
poGpocosbernoms srapbuin ).

[Iporaes mpaBa TpeTsaro JANa HA BO3MbBHIEeHIe H3ZEPKEKD
yJyulmeHiA MMyIeCTBa, Bb MPOTHBHOCTH POCHOACTBYOmEeMy MEbRio %),
prickasaica laprmams ®); aprymemramis ero Tagas: so-1-Xb, Heapss
CKa3aTh, YT0 KPEIATOPT O06OTATHACA, BOCOOJB30BABIMIACH, KAKE 00D~
eKTOMT BBEHICKAHif, HAJIMYHHMEL YJIyYIIeHIeMB; H3H TOTO, 4YTO TPEThe
IR0 cABIAN0 WMBEEPEEHM, HEAb3A BHBOJHTL, YTO KPEAHTOPT MMH 060-
raTaiICH, — OHD 10Ay4aerh Julib TO, YTO eMy HALICKHTH NO TpPaBy
B3HCRAHIA; BO-2-XT, BOsMbBHIeHIC WBJEPEEED HEOCYIIECTBHMO — 3a-
4eTh W PeTeHIid HEeBO3MOKHE, HCET e He OyJers HMBTH ocHOBA-
Hili ¥, BB-3-Xb, €CIH J0JERHAKT He mMbers mpasa Ha Bosmbiienie
H3ePHEERD VIyYOIeHid, TO W TpeThe JANO JTOr0 mpaBa HE uMbers.
l'aprMams Opepjaraers NUPHSHATE 338 TPETHHMD JHIOMT TIPABO HA
BosMblleHie MBAEPEEED TOJIBKO 10 OTHONIEHI KB JONEHHEY, Eb
KOTOPOMY OHT H JOJEKeHTH obparnthed. Hak® aprymenramid, Taks #
cmoco0s paspbnienias HACTOAIATO BONPOCA IPEJCTABAAOTCA HEYA0-
BIETBOPUTEABHEMA. DBB-1-x3, oboramenie EpegaTopa HecoMBELHHO;
ecau OHD NMOAYYHIB OTF NPOJARH HMyllecrsa, mpioGpbremmaro rpe-
TBEMT JHIOMB, Ooxpmie, 9bME OHE NMOJYYHIEL OH OTH CAMOIO JOXEK-
HAEA, TO OHB, 0YeBUJHO, OOOraTHIACA HA CUYETH ITOT0 JHUNA; AKTD,
Kakb MB 3aMBTHIN BHIIE, OKASHBACTCA COBEPIIEHHHIMD He BD yHIepOs,
a BB TOJB3Yy €ro; XOTd EPEIuTOps W MHOJIYYHIH TO, YTO eMy Opn-

1) Jaeckel, B. c., erp. 152, Cosack, n. ¢, crp. 259—260.

*) Korn, u. ¢, crp. 230. Cosack, n. ¢, ¢rp. 260. Vilderndorf, s. c.,
crp. 112.

» Martmann, 8. ¢., erp. 170—171.
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YATAI0CH OTH JOXMHWEA, HO MOJIYYNIAD He W8B NMYyHECTBA AOJKHNRA,
a H3h HMYUIECTBA TPETHATO JHNA, 3aTpaueHraro Ha umbHie; Bo-
2-XB, BOSMBMAIOTCA W3IEPHKEN NMyNECTBa TAKUMD ke MyTeMB, Ea-
EAMB TpPETheMY JHUIy BO3BPAMAETCA HBIAIIEES OTH MPOJARH AMY-
MECTBa Ch TOProBs Bb THXB CaAyYadxbh, KOUJa CyMMa Tpe(oBamis
kpeguTopa Menke CTOMMOCTH HMymIecrsa, mpioGpbremHAr0 TpPEeTHHMB
JANOME OTH JONEHAKA M IOJLIemaw@aro npogaxmb; tyrs yme abrb
HaJ00HOCTH HM BH 3auerh, HA BL peTeHIjid, HU BH HCEDL; BB-3-Xb,
GorbImasd PASHUL@ MEE]y CAMUMD JAOJEKHAEOME M TPETHHMD JAIOMD;
ecad CaMb JORHAES He MOmETH TpedoBarh BO3MBINEHIA H3JePRKEKT
yayumenig cpoero mMEAiA, TO m8E aroro HE CIAbAyerd, YTO U TPETHE
amno He mMbers 9Toro npasa; Bbip 910 asdydyHad WCTAHA, YTO
T0IbEO BAaIBIens ,9yEoro“ mMymecrsa, 00ASAHHEI BOBDATHIE €r0,
umbers upapo Ha BOo3MEbmenie magepmers. Haromens, cmoco0s pas-
pbmenia Bompoca I'aprmMamoms uHepbpens MDOTOMY, 4T0, KAaKD MH
Baxban BHIIE, TpPeThe JWNO0 HE MO®ETH OHTb IPUCYHEAEHO KB CO-
sepmienilo rbiicTBiii B® moaBsy jJpyroro,—mnegotiorum gestio nmbers
opujAYeckoe 3HAYEHie JUIIb RAKD J0OPOBOJLHEI AKTE.

JlORTpUHA M 3aKOHOJATEIHCTBA, W3JABHA CTaBATH BB HCKI0YA-
TeJbHOE IOJOKEHIe Tperbe Jumo, mnpiodphsmee Bemp A006pocoBbETHO
no OesMe3jHOMY aETy; Jmmo »10 orsbuaers Jump quatenus locup-
letiores facti sunt, xag®n rosopurs Yasmians ). M supban srie,
49T0 10 OTHONIEHID KH OJaPEHHOMY BCerja Ipeimolaraercd, 4To OHb
gaxogurea in conscientia fraudis, upum wems s10 praesumptio juris
et de jure; pass coBepmeHT OesMesfHHI AETL, 0HB, 0e3h J0Ka3a-
TEeJABCTBA conscientiae, MOAJNEKATH YHWYTOREHIO; HMYMECTBO, IOJY-
YeHHOe TyTeMB Japa, BOSBPAINAETCA BB UNCI0 00BEKTOBH B3HICKAHIA.
Unoe pbio orsBrecrBemHOCTh; 06BEMT ed ompexbiserca mo (ak-
THYECKOMY HOJOEeHilo Bemeil; Tyrs yake Bbre mbera npumbaenino
Hayals OxHOrO0 HejoGpocopbermaro Biapbmig. Bompoes 0 ToMB, KOro
cuntatTh JoOpocoBberEHME npioOpbrarerems 1o OesMesEHOMY ATy,
IOBMIUMOMY, OYeHb INPOCTH, HO TpH OiumaiimeMs pascMOTphHin
OKA3HIBACTCS, YTO OHD /a€TH INOBOAS YUYEHHMDH BEICKA3AThH BECHMA
pasuooGpasera Bosspbmia. Bosspbmia a1m Moryrs OHTH CBEJIEHH Kb
IBYMB TeOpiAMB: Teopim oromjecrBienia bona fides ¢p ignorantia
fraudis m Teopim pasamgenia bona fides ors ignorantia fraudis.
Ipencrapurenamn nepsoii apaaorca Ieeas *), Orro *) m Kopms *).
OHa WCXOJATH H3H TOPO MOIOEEHiA, WT0 A1 HPHBHAHIL J00POCO-

1) Ulpianus s L. 6, § 11. D. q. in fr. ered. 42, 8.
%) Jaeckel, 8. ¢, crp. 161—163.

%) Otto, u. c¢., crp. 184,

4) Korn, B c., crp. 190.
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pberrocTr gmna BuoaEB ocTaTouno, 4TOOH OHO He 3HAJA0 O HaMb-
peHin J0XMHAEA IPHYAHATE BPENH KPEAUTOPaMb; LA BHECEHId HO-
BHIXG MPH3HAKOBE HET0OpocopberHOCTH HBTS HUEARHXB OCHOBAHIH—
NPHUINIOCH OH CO3JaTh 0COOYI0 EaTeropiio, ¢h OCOOHMH IpPU3HAKAMI,
CToAmyIo Memay Ao6pocoberHEMT 0 HeroOpocoberHEIMEB 1plodph-
TeHiems pemy. He Tagh pPascymIanlT TpPELCTABHTENH TEOPim paa-
anuenis. Taxs, Kosaks '), Péasgepugopds 2), Iaprmans °), Kpa-
muxeasas *) w gp. He JIOROILCTBYIOTCA OXHON ignorantia fraudis;
OHH €me YMeHBMAWTH YACI0 CIy4aeBd NpuMbHeHid orpannYemHoii
orBBTCTBEHHOCTH OJapeHHAr0; 1o HXTH MHEBHIO, ecIm ojapeHBHI
MOr's, MO 3pbioMt 0OCyHIeHIn, NPHATH KT 3aKI0OYEHI0, YTO AP
NPEBHIIAETs CHIN JAPATENA, TO OHD Vike TOIJa IOYATAeTCA He-
go0pocopberHEME. ATH yYeHHe €03jal0rs AHbuYTO coBepuieRHO He-
YJIOBHMOE, JWIIEHHOE TOYHO ompelbIeHHHXD FPAHAIG; I0 HXE MHB-
HiI0, pas® OJapeHHHii He OHAB YOb&IeHD BH TOMB, 410 aK1B CO-
BepImIeHT KO Bpely EpeiuTopaMsb, OHB y#e Hepobpocoberens. Ciao-
BOMB, IoXygaercA BHBYTO oveHs pacmiamBuaroe, Ges6pemmoe. M ®m
9eMy C03JaBaTh HOBOE BHYTPEHHEE COCTOAHIe—IIPOMERYTOYHOE MEdH]y
bona u mala fides? Br HoBOMB, Ja eme coBepuieHHO Heonpeik-
JeHHOMS MoMenTh Hajo0HOCTH He mMberca. B® BuJy 8T0r0 Teopinm
oromecrsaenia bona fides ¢ ignorantia fraudis poammo GHTH Or-
1aHo HecoMABHHOE NpejnodYTeHie.

Ho poGpocosbeTHOCTS OapeHHATO JaeTh €My IpPaB0 Ha OTpa-
HAYEHHYI0 OTBETCTBEHHOCTs JAHmMB 10 TBXH mOPH, IHOKA BT0 COCTOA-
Hie OpOROLKAETCHA; HEJOCTATOYHO, 4TOOH OJAPEHHHH BB MOMEHTD
MoJyYeHid jJapa HAXOAMICH BEH HTOMB COCTOABIA; OHB JOJKEHD Ha-
XOJUTHCA BB OTOMB COCTOAHIEM B TeYeHie BCEr0 BPEMEHH CBOETO
praybuiga; Tyrs mala fides superveniens mubers pbmmreisnoe sHA-
yeHie — IPH BXOEJeHIH ed, Biajbuie ojapeHHAr0 o0pamaercd Bb
mefo6pocosbcraoe; Takoe BIigHie, KOHEYHO, HE MOKETH He HMBTH
npeisABICHIA MCEA KB OJAPEHHOMY, HO BJiAHIE 3TO OKA3HBAETCHA
AWM Ha Hocabpyomee BpeMs °).

IlepexozuMs kH caMoii orbrerBeHRHOCTH 106GpocoBberHaro mpio-
Opbrarexs mo Gesmesgmoit cybakb. Brme Mu yxe Be pass umban
ciyyaii yEasmBaThb Ha TO, 4T0, HeemoTpa Ha ero bona fides, ma
ero ignorantia fraudis, akrs mojrewnTs yHHuYTOHEHID, mala fides

1) Cosack, H. ¢., cTp. 299.

?) Violderndorf, u. c., crp. 113—114.

%) Hartmann, 8. ¢, crp. 173—174.

Y) Kranichfeld, 8. c., crp. 43.

) Jaeckel, m. c., crp. 163 —164. Volderndorf, u. ¢, erp. 114 — 115
Hartmann, . ¢, crp. 174—175. Cosack, 8. ¢, L. c.
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u conscientia fraudis—cyrs praesumptiones juris et de jure, Ho coxpa-
HUTH 9Ty (OpMy mpesyMmIin mo OTHOLIEHIK Kb BONPOCY, HEPASPHIBHO
CBS3AHHOMY Cbh 1IPABOMB TPeGOBaTh BO3BpATa WMYUIECTBA BB YACIO
00BEKTOBD BSHCEAHIA, & HMEHHO Kb Bompocy 005 orBbreTBeHHOCTH
TPETHATO Hepelb KDEINTOPAMA 33 @IOJBl HMYULECTBs — HETH, KAk
mit Bapbau, meooxogmmocrd. Ond Mors Ha camoms abak nbiicreo-
Barh bona fide m Momers aro jokasars. Kcam OBB 3T0 J0KAEETH,
10 oreBrereennocTs 38 BCH maoxn, Oesn BehX® orpammueniii mempu-
mbEnMa EB jJoOpocosbersomy opapenmromy. Opapenmmii orsbuaers
quatenus locupletiores facti sunt, HackoaIpEO OHB 000raTHICA—NON
ultra, npuGasisers Yapmiags ¢b 0COOEHHEIMD yAapeHieMB. ITO mOJO-
/ReHle IPHHAIA COBDPEMEHHH:H JIOKTPUHA ¥ 3aKoHOjarexbcrsa. ss
caopp Yasmiana quatenus locupletiores facti sunt, non ultra cpb-
JaJd TO 3akrJKuYeHie, — crasmiee communis doctorum opinio, — 410
Tperse Jauno orpbuaers sa HaauuHoe oGoramenie, auf die jetzt
noch vorhandene Bereicherung '). Bmcrapiserca takoe obmee mo-
J0/KEHIe: TPEThe JANO BOSBPALAETH TO, YTO elle HAXOAUTCA BH €ro
pyEaxs, W BB TOMB COCTOAHIA, BB KAKOMB OHO HAXOJUTCH, HE O1-
pbuasd HE 32 yXyJUeHle, HW 34 yMaJeHie CIOUMOCTH; €CIH OHO OT-
9YARA0 AMYIIECTBO, T0 BOSBPAIAETD HKBUBAJIEHTE, TOILEO HOCKOJILRY
TOTH HAXOJATCA BH ero mmymecrsb, Xorg-Om OHG yHOTPEOMIE €ro
Ba ceou majobmocrn 2). Uss »sroro MommO O ORIO cybaaTh BEH-
BOJB, 9TO TPETHEMY JHIY AaeTcd BO3MOKHOCTH HHYEro He BO3Bpa-
1aTh; Tak0e MOJOEEHIe NpuBeao0 OH KB TOMY, 4TO JHNA OJAapPEHHLIA
cubmpan On OpojaTh Aaph; 4 pash OHB IPOAAHD, TO JOKA3aTh, 410
HMEHHO JEHbI'M, IOJYYeHHHA BB BALL SKBMBaJeHTa, HAXOJATCA, Bb
umymeersls ofapenHaro, HeBosMOEHO. C10BOMB, OTBETCTBEHHOCTH
OJlaperHaro cBojuTcHd kKb Hyawo. Bn Bupy sroro jpbaaerca oroBopka,
KOTOPOI0 HeJAI0TH CHACTH OPAKTHYECKYI0 0esnbabHOCTh TpaBHia, a
WMEHHO, TOBOPATH, YTO HE BCAKOE MBPACXO/0BAHIEC HEBHBAJIEHTA IO~
YUTAETCH BHOHTIEMD €ro M35 COCTaBa HMMYIECTBA; €CIH HMB yIIa-
4eHs J0Ars miu cabramd He0OXOAUMEHI PACXOLB, TO BB 9TUXH CAY-
4aAXH OJAPEHBHH 000ramens n 0643aHDH BO3BPATHTL CYMMY, KOTOPas
ocraaack BB cocraBb ero umymiecrsa, 01arojapa ymIarh joara mim
MOKPHTIIO PACXOJ0BH W3H dEBMBaienTa °). Momno Ju mOR0GHOI
OroBOPES TpEAaBATL Cephe3sHOe MpakrHyeckoe 3HaueHie? Hakb joka-
3aTh, KAKid HMMEHHO JEHBIM OOILIA HA& YIJAATY JOJCOBD W HOKpHTiE
PACXOJOBE— LI KPEJATOpa 9T0 CARMIKOMD TPYAHO, AJH TPETHATO

') Windscheid, u. c¢., erp. 683.
?) Volderndorf, u. ¢, c¢rp. 115—116.
%) Ibid, L e.




= 125 ~

IUNA CAUNIKOMD JEerko, a JJl Cyjla CO3Jaerci HeBOSMORHOE MOJO0-
menie—mabrs CpefcTBh, KoropHA yobumim OB €ero, 4yro TAKAMH, &
‘He JpyTHMA MOHeTAMH Npomspejema ymiara. Keam, ¢b oxmoil cro-
pomst, Hecommhuno, meiarersHo ocaabrenie orpbrersennocrn 106po-
coBberHaro oJapeHHaro, T0 Chb Apyroil, coBpeMeHHaH JOKTPHHA JACTH
TaK0e TOAROBAHIE MBCAH Y.IbMiaHA, KOTOpPOE HEJIb3A NpH3HATH ylau-
upeh. Bean Taks nomuMars orebrersenrocts quatenus locupletiores
facti sunt, To sacayra Yapmiama ouenp He peinka. Iloayuaerca wh-
CKOABKO MHAA KAPTAHA, €CIH MOHUMATL 00Oramienie Takb, Kakb ero
HORUMATS DHMCEifl 1opmers: OTBEICTBEHHOCTH 32 oO0oramenie He
nmbers mbera, ecam Bemp He HAXOAUTCH BB cocrasb umMymecrsa
oforarnsmarocs, Beabicrsie Toro, 4ro oHa moru0Ja cayyaiHo, HANP.
OTh TORAPA, HABOJHEHIA M T. M., WIA YEP3jJeHa; OJapeHHHH HE
orgbuaeTs W TOTa, KOIMA OHB ee O(esMesJHO OTYyIHAB, YHHYTO-
BHID WIH YHOTPeGHAH BH CBOE YAOBOJBCIBIE; €CIU ke OHB ee BO3-
Me3JHO OTYyAWIB, T0 HOBoe upioGpbrenie, moJIyyeHHOE BH HEBHBA-
J€HTH, Y HEero OTHEMAercd; Hamp., ecam OOMBHAID MOZAPEHHYIO
BeIb HAa JPYIYIO, TO JOJ:KeHDH JAMEL BEJATH INOJYYeHHYI0 BH 00-
wbas '). Eean upuaars rtakoe nomarie 000TAameHiA, YCTAHOBJIEHHOE
eme Casumpm 2), 10 mwicap Yabumiana moaysaers Bmoash ompe-
xbICHABIH CMHCIB M TPAaETAYECKOE 3HAUECHIE, W MH IPH3HAEMH €ro
upiemaeMsns. [IpoTass HEro MOEHO JALIL BO3pPAKarh, €CIH HE Bh
npuAmUIs, 10 BL mpuMbHERiM KH npasy ocnapupamia arroBb. Or-
BETCTBEHHOCTH BTA IIPEJCTABIAETCA HAMB CIHIIKOMB C€Ia0010; KO-
HeUHO, Haj|0, MOBTOpAW, ocaabdurs orpbrersemnocts bona fide opa-
penHaro, HO... est modus in rebus — Tyrh cammEOMD Majiad WhHA
JaeTca WHTEpecaMh KpesuTopors. KpejirTops He moayyaers yloBle-
TBOpeHiA OJarogaps TOMY, Ur0, Hamp., OJApeHHHI mOJapuib Bellb
WIN CEerb ee, WIH OOMBHAIS Ha Bempb, AMBIONY TOIBEO a4
nero nbry; BbAp OHB BB STHXD CIYYAAX'H TPOABHAS CBOE pPACHOJIO-
AeHle Kb JPYLEMb, OPOABAIS KAUPH3H, YIOBIETBODHIH CBOE BIOACTH-
JeCKOE¢ YYBCTBO, HACIAIMICA M T. II. HA CYETH KPEANTOPOBTL JapH-
rexd. Ejppa-1m 910 MOKeTH OHTH NPHSHAHO COPABEIJAABHMB, XOTA
MBl HA pacmIupenie OTBBTCTBEHHOCTH TPETHATO JUIA Aarke YEasaHHEIXB
nperbioBs He HACTAHBAEMD.

Haromems, meapsa He yrasarh Ha Bompocs 006 onus probandi
BH PABCMATPABAEMHXH CIy4asxb. YUeHwe pBHIMTEAbHO pacxojarca
B0 MAbBHIAXB, JeKHTH am o0dsaEHOCTH JoKasaTh mala fides ma

) Korn, B. c., crp. 102—103.
?) Savigny, B ¢, T. IV, crp. 69—77.
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kpeaatoph man bona fides ma opapennoms. Xora Peaspepupopps ') u
moJaraeTh, 4T0 BH HACTOAUIEC BpeMd HT0 BONPOCH HEBAKRHEIA, TAKD
Kaks cyjciickoe yObmaemie craraerca mnsh Beeil CyMME (AKTOB®,
NPUBOJUMEIXD CTOPDOHAMH, HO Ch BTHMB COIMACHTHCH HEIb3H, TAKb
KAKB BOMPOCH 00F OYepejn BH NPHBEIEHIM DTEX'G (PAKToBH, CabjI0-
BATEJABHO, BH JOKA3HBAHIA, HUKOTJA HE MOKETH IOTEPATh CBOErO
smavenia %), Bee pasmoraacie Memgy ydYeHHIMH CBOAHTCH, BB CYIl-
HOCTH, K7 TOMY, W85 Kakoil mpesymmmin cabiyers mexoputs: bonae
uwmn malae fidei opapemmaro. Iocmogersyromee mubmie *) mexopnrs
u3h npesymnrniun bonae fidei m Tpebyers, wro6s EpesuTops JIOKA-
3a1'h, 9T0 OJApEHHH o0orarmica; ¢axrs oforameHia ecrts (arrs
IPABONPON3BOALLII, KOTOPHI W JOMKERs OHTH IPHBEJEHs H JOKa-
3aHB EpejuropoMb. boapmie HURAKUXD J0BOJOBD MABHiE 210 BB
CBOIO I0JB3y TIPHBECTH HE MOEeTH H ompapgamie cedt BaxoIna1DH
JUMb BH TOMB, 4YTO H JOKTPHHA, ¥ 3aKOHOJATEIHHHA EKOMHCCIH
Gosrea mnpesymnmim malae fidei. DBoxbe coampuo MoTHBHpYyeTCH
NpPOTHBONOI0KHOE, HecoMmbrHo BbpHOEe wMAREHIE, mpepcTaBIAeMoe
Roprous u Kozaroms *): sa ucxopusiii uyHkrs Oepyrs npesyMuiio
malae fidei; ocroBaniems onposepikenida, ropopars Kopas, ABAgIOTCA:
japenie W UpHWHATIE Japa—YKIOHEHLT /&€ OTH HOPME HHKOIJa HE
IpEANoIaranTed; ojapenHnii orpbuaers mo akry Bmoamb m ecau
OHD JEEIAETH YMAJUTH CBOIO OTBBICIBEHHOCTH, TO JAONKEHD J0KASATh
bona fides, 4 maxme u Beb usmbmemia, mpoucmenmis B Bemiy;
ofmee MpaBnI0—TroBOpATH Kosaks— crporas oTBETCTBEHHOCTH 043~
PeHHAro, HCK.IIYeHie e W3h Hero I0UKHO OHTH J0Ka3aH0; OfapeH-
HHI JOKCHD IPABECTH W J0KA3aTh (JAKTH, EOUMH UPEANOI0KEHIA
aTH mekaovaoreda n orpbrersennocts ocaadaaerca. Cp aramm coobpa-
HEHIAMH HEIb3s HE COTIACHTHCA.

1) Volderndorf, m. ¢., ctp. 114.

) Cm. moii Yae6uugs I'pawa. Cyronp. usp. b, erp. 207—208.

%) Jaeckel, u. ¢, crp. 164. Volderndorf, u. ¢, L c.

¢) Korn, n. ¢., crp. 103, 104. Cosack, u. c., crp. 211. Xora Otto, H. c.,
crp. 184, BH HTOMH HE X0YeTh COsHATHCH, TOBOpA: ,nicht eine praesumptio juris,
wohl aber eine gesetzliche Annahme®.
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INVIABA YETBEVTAA.

HUsmbHeHie npaBa KpeauTopa onposepraTe HPHIUWYECKI1e
aKThl, COBEpPLIEHHBbIE NOJKHHUKOM®B BB €ro yuwepos.

I. O6merrusnoe nambtrenie. 1. JloGposoasnas 3aMbHa B3BICKAHIA YIIATOW JEHEXK-
noit cymmer. HOpmamueckoe zwauenie. Mubuie Ierers; Bozpamenie 'aprmana.
2. llpnnyuresnan sambra B3sicKanis ynsaroir newemmoii cymusr IIpuybuenie
nataxs odpocosbernaro m mexodpocopbernaro saaxbmia. CayuaiiHas ruoern
penn. Mubaie Tekers m Kosaka. II. Cyomerrneroe mambuenie. 1. [Ipeemcrso.
a) llpeemerso ma cropont rpemnropa. 6) [Ipeemerso ma cropont Tpersiro auia
mortis causa u inter vivos. SaBucHMOCTL NpaBa oOpalileHis Kb HPEeMHHEY OTH
HCHOAHNMOCTH PBIICH]A, COCTOABIIATOC IPOTHE'D pasoipenmecTseHHnEa. (CoBpe-
MeHHasd JoRTpuHA. KpuTnka ed. 3mavenie gid npeeMaARA phurenii, cOCTOABMALOCH
B'h 110Ab3y npasonpenmecrsennnka. Coppemennas moxrpuna. Kpnraka en. Mala
fides mpaponpeemnuka npn mHeonposepwumoctn akra. Mubkuie Orro. Bona fides
IipaBolpeeMAnKa pH onpoBepkuMocTH axra. Mabuie t_bém,,aeRHnopq}a. Besmes-
HoCTh npioGpbrenis Tperkaro anna. Nocnoxersywiee mabuie. Mubnie Pénneps-
noptha. Besmesgrnoe unpiodpbrenie mpaponpeeMunka. Adcoxwrnas Teopis. OTHO-
carexsnas Teopid. 2. Coyuacrie. a) Coyuacrie na eropon® kpexnropa. Coyuacrie
Bh npaph TpeGoBaTh UPHSHAHIA akra HelbiiCTBHTEILHEIMD. SHAUeHie COXHAD-
woern. Coywacrie Bb mpaph TpefosaTh BO3BpATA HMYNIECTBA B UNCI0 00HEK-
T08% B3picKanid. Ksaan(ukauin Rosaka m Ropna. Ilpexraraesmasn kpamndugatis.
Bompoes 06k ymaarsh, nuponssexeHHo# oxHoMy 13h Kpenuroposs. Mubuaia Kosaka,
Mennexs n apryana. 6) Coyuacrie Ha cToponh Tpersdro AHIa.

Mswbnenie pascMarpuBaeMaro npaba MOMKETs MPOHCXOJUTH WM
CO CTOPOHH OGBEKTHBHOM, WIW CO CTOPOHH CY(BERTUBHOIL.

I. O6pertupnoe usmbuenie. Manbmenie ato sakmiouaered
Bb sambub B3bicRamid ymiatoro coorebrersyomeii cymmr. Sambua
aTa MOKETh OHTH JABYXH POJOBB: JOODOBOIBHAA W IPHHYIATEILHAL.
a) JoGposorrmas sambma BBHCRaHiA yIIATO JeHEMHOI
cymME. Mem®ay EDeiaTopoMs W TDPETHHMD JNIOMB MOKETH CO-
CTOATHCA COlIANIeNie, HA OCHOBAHIM KOEr0 Bemp, IOJICEKAmAd BO3-
Bpary Bh UHCIO OOBEKTOBH BBHCKAHiA, OCTaerci y ITOr0 Juma, a
BSaMBHD T0T0 OHB 00s3yerTeA YIIATHTH COOTBETCTBYIONIYIO CYMMY
AeHers; BB 9TOMB cxydab, cabposarersno, mpaso TpedoBaTh BO3-
Bpata B YHCIO OOBEKTOBT BSHCKAHIA 00pamiaercs BH MpaBo Ha
AeHeRHEH miarews. Bw moamoii mpasombprocrn rakoro corxamemnia
n comubHiA OHTH He MOEETH; OpHAYecKia mocabicTsis ero saRrii0-
YAI0TCA BB TOMB, 4TO MPABO TPEGOBATH BO3BPATA BENA TEpAerh CBOE
OCHOBAHIE; HPABO BTO TOABKO H CYWECTEOBAIO BB BHIY TOTO, 9TO
TpefoBaHie EPEJATOPA OKA3AI0CH HEYIOBIETBODEHHEIMB; €CIN e
TPEThe N0 TPOUSBENO YAOBIETBODeHie, X1 EPEIATOPa Tepsercs
BCAKOE OCHOBamie TpeGosarh camyio semp 1). IIpormuTses Ta-
KOMY COTJQUICHI0 JONKHAKDG, OYEBHIHO, HE MOKETH — emy HETH

') Cosack, u. c., ctp. 267. Korn, m. ¢., ctp. 39—40.
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narepeca jypbaars aro: 310 OHA0 OB HPOCTHIMD NPOARICHIEMB Ka-
npusa; OHF HE MOKETH COCJATHCA HA TO, YTO TPEThE JHI0 HE
VIOJIHOMOYEHO IPOM3BOAUTL VJOBICTBOPEHIA KPEJUTOPA 32 HEro;
KOHEUHO0, negotiorum gestio TepAeTs BeAKoe OPHAHYECKOE BHAUC-
Hie, ecaun dominus CBOEBPEMEHHO BSTOMY HPOTMBATCA, HO JAHHHI
cayuaii He TaEKOBB: TYT'h YOIATa CYMME, KOel Ioramaercd
10ars, Bwberb ¢b TEMB ABAAETCA NAATOH 33 OCBOOOEIEHIC TPETHATO
JUOa  Orh O00A3AHHOCTH BHJATH Bemp; prima facie sra ymiara
uwbers mocabrmee suavenie, o BMBerk ¢ ThMs OHA HE TepaAernh
3HAUEH1d YIIATH J0ara 33 JoXkHNEA. Raks TaroBad, OHA IOPO-
HJACTH MPABO perpecca YIIATABIIATO TPETHATO JUNA Kb JOJRHHUKY;
IpPYU OCYMECTBIEHIM 9TOT0 TpaBa pErpecca, AONEHARD MOKETH
NPEJACTABUTE PHAG Bo3pameniit !); GHTH MOKeTH, TPeTHe JUID I10-
TOPONAJIOCH YIIAATATE? HBTH BB HAJIAYHOCTH YCJIOBiH ONpOBEpAKEHiA
arra? ORTh MOKEETH, OHO YIIATAIO CIMMEOMB MHOTO? ® T. I
Tyrs yme paa jorwenka umbercd JOCTATOYHHH WMOYJBCH BHICTY-
IATh HPOTHBL COCTOABINATOCA COTJANIEHIA WaW, TouHbe, HPOTHBS
HEeBHIOJHBIXD I8 Hero mocxbiCTBIi 3TOro Ccorjamenid, T.-e. Hpo-
TABB OCYNlecTBIeHia IpaBa perpecca. [Ipusmasaa, ragkumMs obpa-
30M'b, npaBoMbpHOCTH coriamenia 00 ymaark CcyMME Joara
BMECTO BHJAUM Belld, HEIb3A OTPHNATH H 00A3QTEIBHOCTH Mpe]-
JOEEeHIA TPeThAr0 JHna A EpeiaTopa. Tperse awmo ambers
IPaB0 VEJIOHATECH OIF BEJAYM Belld, IPELIOKRHBE KPEIUTODPY
CYMMY, PaBHYI0 ero TpefOBaHIO; TOTh HE MOEETH OB JTOTO OT-
Ea3aThCsd, u00 B3HICEAaHIe eCTh OZWH's W3h IyTeH, NMOCPesCIrBOMB KO-
HXh OHB JIOCTHPAeTh CBoeil 1haum —IOJIHATO YIOBJAETBOPEHiA; OYTh
9T0TH> HE IMPEICTaBIAeTH A HEro HHEAKOTO HHTEpeca—eMy JUIb
He00X0AMO TOJAYIATH YAOBIETBOpeHie 10 TpeOOBaHiW; B3HCEaHIie,
Bh €ro M0Ib3y IPOH3BEJEHHOE, €CTh NPHHYJUTEIABHHHE IyTh YI0BJe-
TBOpenid, mE1p ero Bmoamd JocTHraeTcA, ecIdm yCTpaHAETCA He-
00XOJUMOCTH I1I0Jb30BAHIA STHMB WHYyTeMb N IOAydIaeTcA YAOBIETBO-
penie jo06posoasHOe. Hackoapko 00menpuaATO OPAaBAIO BB OTHOIIE-
Hil MeELY JONEHUKOMD M KDEIATOPOMB, 4T0 A0GPOBOABHAA YIIATA
J0Ara HE JAeTh KPEeJUTOPY IpaBa BCE-TAKHW 0OPATATHCA KE CYJEOHOMY
MyTA, HACTOIBKO OTO IIOJOKeHIe [OMKHO OHTH HpEMbHEHO W Kb
namrOMy cayyaio. Memny thus, Iekean ) commbsaerca B 00s3a-
TEJIBHOCTH 1A EPEIATOPA IPUHATD IPeAIaraeMyio eMy YILIATY; eCam OB
910 ORIO TaKb, TOBOPHTH OHB, TO BB Iponecch o0 yHHUUTOREHIN
aKTa TpeThe JHI0 MOIIO OB BOCHOAb30BATHCA TEMT BOBpAEEHiEMS,

1) Cosack, B. c., crp. 267, up. b.
?) Jaeckel, B, c., crp. 147, np. 6.
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uro EpejuToph OTBEPrH upejiomennylo emy ymaary. [Ipornes aroro
I'aprmans !) cipase)inso BOSpamaers, 410 EpejuToph HMEETs MPaBo
Ha YJOBICTBODEeHie, a HE IPABO Ha YJOBIETBOpeHie m3H ompexnbien-
HATO HWMYIECTBA; €CIA AMB OTKIOHACTCA TpPEJIOKenie TPerpAro JAIa,
TO OHDB CTaBuTh ce0d in mora accipiendi, T.-e. BB Takoe IIOJOKE-
Hie, BH EaKOMDH OHD Haxojmica O, ecid OH YEIOHAACA MOJYIHTH
yiLary mpamo orh gommEHEA. KB stomy crbrosazo emy mpubaBmTh,
uro lekerr me o0BICHAETH, MOYEMY TpeTheMy JHIY He Ipefocra-
BIAETCA yIOMAHYTOe Bospamenie... 0) IIpmmyjurersnaa sambma
B3HCEAHIA ymaarow geHem®HOoH cymmi. Horga semp in natura
HE HAXOJMTCA Bh 00JajaHiu TPEThAro JHINA, TO EPeZATOPH HpioGph-
Taer's HpPaBo TPeGoBaTh B3HICKAHIA JEHEHHOH CYMMH: HCEBH O BO3-
sparh Bemm ofpamaercs BB uckd jeHemnnii. Cp Bameid TOYRH
spbuia Bompocs BToTH pasphmaercs ouens upocro — phmaromee
sHavyenie mmbers npasuao o p06pocorberHOMSE W HELOGPOCOBECTHOME
paajpbain. HepoOpocopberasiii sraxbiens poxmens Bh caydalb me-
BO3MOHOCTH BO3BpaleHis Beny in natura, yuniaTHTb CyMMY JAeHETr'S,
PaBHYIO TOMY, 4TO EpeJUTOPD HOJIYYHIE OH, ecau O Bempb HaxXoju-
Jack y TperbAro Jmna in natura, joOpocopberumii me Brazbaems
yUJAYHBAETH BO3HATpAmJeHle UMb BB cIydab oryymjpenis, mpu
cayyaiinoii ke rmbeim HMyIjecTBa OHB OTBETCTBEHHOCTH HE HOJBEP-
raereA %), TOTJa KAKb CAyYaiimas THOeIs, 0 CHpaBefIuBoMy samh-
uaniio lerena ®), msbasisers mepoGpocorbermaro Baabipma WG
BH TOMB caIydah, KOTZa OHB JOKameTh, YT0 Bemp morndia O H y
AONEHUEA €me A0 B3HCKaHIA; 3T0 BHOJHDL JOTMIHKA BEHEBOIH U3
TOr0, 4YTO EKPEJUTOPH HE JONEEHT NOIYYATh UPH B3HCRAHIA CH
TPETHATO Juna 0oipme, YEMD OHF MOAYYAIE OH TPH BSHCRAHIN CH
noxmenka. Memay thus Kosakn *) sroro pasmmuis orshrersenmocrn
34 casus He NPASHAETH, & MCKJINYAETH 0e3ycIOBHO BO BCBXB cay-
yaaxs orphrerpennHocTh 3a cayvaii. IexopurTs OHB WH TOrO IMOJO0-
meHis, 410 rHOe’b EMYNECTBA JIONKHA GHTH PasCMATPUBAEMA, RAKD
00cToATeNbCIBO, crblaBmee HEBOSMOKHEIMG HCIOIHCHIE TPETHUMS
JRHOMB CBOEH 00fA3aHHOCTH 1O OTHONEHI0 Kb EPEIATOPY. 910 CO-
oOpamenie 0esycI0BHO HepbpHO; Kb JAHHOMY CIydYal0 HeIb3d IPH-
MBHATH [OJOZKEHIA JOrOBOPHATO TPaBa: TPEThe JAHI0 HE JOJKHUET
kpeguropa. Bupouems, sro mubmie Kosaka o0bACHAETCT BITIALOMS
€ro Ha OTHONIEHIA MERKIy TPETPUMbB IHIOME H EDEJHTODOMD, EAKT

') Hartmann, s. c., crp. 161.
*) Steinbach, u. ¢, crp. 163.
%) Jaeckel, u. c., erp. 152.

") Cosack, H. c., crp. 240—247.
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Ha OTHOUICHIA 0043aTCJHCTBEHHEIA, B3LAAAD y&ke paseMmorpbrmii
HaMW BB neppoil riaapk.

II. Cy6serrnsroe usnbmenie. COyonexrnsHoe usmbuenie
pascMaTpHBaeMaro mpaBa BOSMOKHO BB JBYXE (opMaxs: BB (fopmb
npeemcrsa u BH (Qopmb coyuacria. a) IIpeemcrso. Ilpoasaserca
0HO Ha croport kpegnTopa m HA cropomt Tpersaro anma. aa) IIpeem-
crBO0 Ha cTopoH’s EpexmrTopa. IIpaBo omposeprarh arTH €cTb
accessorium mnpasa TpeGOBaHiA EpeiuTopa '), a MOTOMY CBH mEpe-
XOZOMB TOCIBIHATO [yTeMB CHHTYAADHATO WIH YHHBEPCAJBHArO
IpeeMcTBa, NOJOOHO MOPYYHTENECTBY H 3aIOTy -), OHO HEPeXOJATD
Kb HPABONpPEEMHUEAME €ro °). Bs wacTHOCTH, OTHOCHTEIBHO CHHLY-
JAPHALO IIpeeMCTBa, HAJ0 CKa3aTh, 4T0 YCIYIKA NPABA ONpOBEpHE-
HiA OTABIBHO OTF INABHATO HpaBa He MOKeTHs OHTH JONYIeHa Bb
uaTepech JoamAENEA *)—ecan O 970 GHIO IOMYINEHO, TO AONKHUES,
YAOBIETBOPUBS TpeThe JHI0 IO ero o6paTHOMY TpeGoBaHilo, ocra-
Bajdcad OB JOMKHAKOMEH CBOEro kpeiuropa °). 00) IIpeemcrso mHa
cropos’d Tperparo amna. Tyrs Hago pasinyars mpeeMcTBO mortis
causa orp mmpeemcrBa inter vives. Bt mepBom® cayuat wmacaba-
HHKED CTAHOBHTCA BHOJRG BB HoJomenie Hacabpofarend; OHDL Tp#H
coxpanenin status quo ante orpbuaers BB Toil ®me mbpb, rarw n
nacakpojarers, no npm usmbHerinm BB ero Jmnb cyOneKTHBHArO
momenta, Mhaaerca m orsbrerBeHHOCTB: BB TEXB cayyadxb, KOria
fides ero Toro ke poja, kKakbs u BH Janb Hacxbjpojaresd — mepe-
whbast Bbre, HO ecan macrbrogarear Haxogwicsa in bona fide n
c00TBBTCTBEHHO ATOMY J0XKeHD OkAB 0rpbuarh, a HACABIHAKD Ha-
xopurea in mala fide, wuam, maoGopors, HacrbrojaTelb HAXOARICH
in mala fide, a wacabuaugs in bona fide, To wacrbgunrs 10 MoO-
MEHTAa BCTyILIeHia BB Hacabierso orpbuaers Tarb, Kakb OTBBTHIAD
On HacrbiogaTeap, a €b MOMEHTA BCTYIICHIA COOOPasHO TOMY, Ha-
xopurea am oms in mala mim in bona fide ®). Uro ime racaerca
mpeeMCTBa inter vivos, TO HHTepech NpeJCcTaBIAeTs JAMb TOTH
ciayyail ero, KOra Tperse JIAIO Nepejaersb IO TOMY MM JAPYromy
akTy com mpasa Ha upiodpbremnsia nmmb in frandem creditorum
JORHHEQ Bemll NJIW Ipasa Jpyromy aumy. Cmpamusaercd, mpu
KAEUXD YCJAOBIAXD 910-T0 nmocabpmee auno orpbuaers? Ilpemae Beero,

'Y Menzel, m. ¢, ¢rp. 35.

%) Jaeckel, n. ¢., erp. 166.

*) Bb aToMB cMEcxb w fomEHE OHTH HOHUMAaeMH crosa Yabmiama: haec
actio heredi ceterisque succesoribus competit. L. 10 § 25. D. qu. in fr. cred. 42. 8.

*) Cosack, n. ¢, crp. 305.

%) Menzel, 8. ¢., crp. 301.

®) Menzel, u. c., erp. 261—267. Cosack, u. ¢., crp. 325—326.
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JOKTPHHA TOYTH HE OCTAHABINBACTCA Ha BONpoct O TOMB, BH Ka-
KOMD OTHOHIEHIH HAXOJUTCA Npapo o0pamieHid Kb HpPABOOPEeMHHURY
Kb npasy Tpe(oBaTh OTH CAMOTO TPETHATO JANA CTOMMOCTH OTUY-
®peanaro ums umymecrsa. Ha »ro mwmboorea rums muMOJETHELI
ykasamis; a uwmemno Daprmans '), Hosaks 2) m ®pamse ) roso-
pATh, 4T0 oOpameHie Eb TOMY HIM JPYLOMY JHANY 3aBHCHID OTH
KPEAHTOPa M UTO 0BG AaKe MOKETH OJHOBPEMEHHO NPHBJIEYs 000HXB.
Iocraguts 5TH 1Ba TpeGopamia BH M3BRGCTHOE COOTHONIEHIE HACTOA-
TeJBHO HEOOXOJHMO — HEJB3A IPEJOCTABATH 910 OFHOMY yeMOTPBHIL
gpeantopa; cpbrars 310 HEoOX0AMMO HE TOJLKO Bh WHTEDECAX’h 4acT-
HHXh JHITB: HPA BOBMOKHOCTH OJJHOBDEMEHHAr0 O6pAIeHis H Kb
TpeTheMy JWIy, H KB NPABOIPECMHUKY, UPHAETCA JOMYCTHTH B3LI-
CkaHie W Cb TOr0, W CH JPYroro, T. €. JABOHHOC B3EICEaHie—EaKD
orosapusaerca u Rozaws; sroro pouymeno Ourbh me jfoxmHo. llocra-
BUTE 06a TpedoBaHia BH ompexbieHHHd, ACHHA OTHOUIEHIA HE0HXO-
AMMO M BB uMHTepech rpamjaHcraro o60pora: yHRUTO:KEHie 1IpaBo-
MEpHEXT camuxs mo ce6b akroBh ecTh HEUTO HemeIaTeIbHOE;
CAyYam JOIYCTAMOCTH HTOTO0 YHHUYTOKREHIA NOJKHE OHTH CBEJEHH KB
BOBMOKHOMY MAHAMYMY—TOJBKO Bb EPAHHAXT CIYIaAXT OHH JON/KHE
OpTH jgomycrEME. Db BUJy 9T0f mexareasnoil SKOHOMIH BB paspy-
mIeHin OpUINYCCKUXD AETOBD HEAb3A IIPEJOCTABATH KPEJHTOPY IPABO
cpasy OOpATETBCA Kb HPABONPEEMHURY H VHHYTORHTH aKIh, MO KO-
TOPOMY HMYIIECTEO HIH TPABO IMEPENLIo Kb HEMY; JONYCKad 5TO, MEI
OTEPHBAEMD YVHAYTOXEHID MAPOKOe MM0Ae—OYIyTs YHHYTOREHE JBA
aKTa: QKT NPABONPEEMHWKA C€b TPETHAMD JUIOMB U ARTH HTOTO
JUIA b JONKHAKOMB, TOrZA KaRbs MOKHO O OBLIO 000ifiTHCH YHU-
YTOREHIeMB JHIMIb OfHOTO mocrbamaro, ThMm Goxbe, wro kpeamrTopy
COBEPIIEHHO 0(e3pasIMyHO, MOJYYUTH JM OHB YIOBICTBODEHie TMyTeMb
BSHICKAHIA Ch HMYIECTBA TPETHATO JAUA HIH €r0 IPABONPEEeMHHEA.
Horomy-To cabposano 6B WpeLOCTABATH KPEAUTOPY MPABO 00PATHTHCH
Kb NPABONPEEMHURY TOABEO BB CIyuah, ROTJA B3HCRaHIE CTOUMOCTH
OTYY/EICHBATO MMYMECTBA Ch TPETHATO JNNA OKameres Oe3yenbirnsms.

IIpusnapaa, TakuMs 00pasoMb, 3aBHCHMOCTH NpPaBa OOpallenisa
Kb NPABOOPEEMHUKY OTH WCHOJHAMOCTH PHRIIEHIA C€yjJa, MOCTAHOBICH-
HAPO0 NPOTHBD TPETHArO JUNA, HE MOKEMDb HE OCTAHOBHTHCA HA BO-
npoch, nwbers am aag aroro mpasa 3Havenie phmenie, MOCTaHO-
BICHHOE BB MOJB3Y 9TOr0 Juna, ne npecbraerca am atuMsb  ph-
meHIeMS BOSMOMKHOCTh o0paujenid Kb IupasonpeeMEUEY. Bompocs

Y Hartmann, 8. c., crp, 166, 207.
*) Cosack, 1. ¢, crp. 321.
%) Francke, 8. ¢, crp. 179, 18l.
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arors phmaerca Bb cMECIS OTPANATEIPHOMS, TPH YeME HPHBOAATC
10 cooOpamenie, uro res judicata jus facit inter partes m, cabjo-
BATeIbHO, He MOKeTh HMBTH 0043aTENBHAIO0 ZHAYEHIA IS OPABO-
IPEeMHNEA; NPABO KEPEIUTOPA ONPOBEPIHYTH AKIH HPOTHBH IPABO-
mpeeMAnka 00yCA0BIeHO (KARD YBHAUMDL HHiKe) ONPOBEPEHMOCTHIO
aKTa MO0 OTHOMEHII0 KB TPEThEMY JHIY; KPEAATOPSH, UPUBOAA HTOTH
(arTs, MOmers NpPHBOFUTH Apyrie Qakre, a He T, KOTOPHE HMB
ObIm TpuBeJerH BB mpomecch mporEBs Tpersaro amma ). Dru
MAJI0COAEPKRATCABHEA CO00paKeHid He MOTYTh HACH YIOBICTBOPHTH
A camu 1m0 ce0b, HE BL cBAsH ¢ TEMFH 3HAYEHieMB, EAROE MH
NPHAAEMT OOBHHHTEIBHOMY, IPOTHBS TPersaro Juna, phmenin. Canm
10 ce6b OHE HEYJOBICTBODHTEIBHH IIOTOMY, 4TO, BO-1-Xb, COJep-
#ars 8L ce0b contradictio in adjecto; ecam pbus ujers o upaso-
npeeMHUES, T0 Ha HEro He MOKETH HE PACHPOCTPAHATHCA cuia ph-
menid, MOCTAHOBIEHHAI0 BEH IOJAB3Y €ro NpaBONpeilecTBeHHHKR —
I0PUJNYECRE 3T0 TORACCTBEHBA JUIA; IPEEMHMKT ABIACTCA HMEHHO
T0I0 pars, 0 KOTOpoil uzers pbhub; BO-2-XB, €CAH OMPOBEPHEAMOCTH
aRTa 10 OTHONEHII0 KT TPEThEMy JHIY €CTh YCIOBie OmpoBepmeris
aRTa NIPOTHBG TPABONPEEMHUKA €ro, To, 4Td me EpoMb cyjednaro
pbmenia gpigerca JIyYIMUME [OATBEP/RICHIEMH HEONPOBEPKRAMOCTI
phmenia BB 10IB3y TPETHITO JIANA -— TYTH NPABWIO O jus inter
partes He EB uUeMy H UpEMBHATH; BB-3-X5, KOHEUHO, EPEIATOPS
MORETS NPOTABS NPABOIPEEMHHEA IIPUBOIATH W Ipyrie (ArTH, W MH
HHKE YBUJUMB, YTO 0€3b 3TOr0 OHB HE MOEETH O0OATHCH, HO YT
@e, cnpammuBaercA, u3b aroro? Jwboit Tamymifica, Tporrpass mpo-
neecs, upess HLCKOABEO AbTB HAZyMaers pPALs HECOKDPYHIHMEIX'B
IOBOZIOBH BB CBOI0 IOJB3Y; HO paspb 310 Jaers emy IpaBo Tpedo-
BaTh HOBaro pHuIeHid; TOIbEO (Gak1h, BHOBL OOHADYHEHHEHH, AaeTh
eMy 5T0 IpaBo; TO iRe CaMoOe W EpefuTops BEH Iporecch ¢b mpaso-
IPEEMHHEOMB: TO, 4YTO OHB MOMKeTH IpuBecTd Jpyrie (QarTs, HE
uphBeJeHHEHEe HMB BB IEPBOMT Ipomecch, He JaeTs eMy IpaBa
HayaTh 1510 BHOBH CH IPABONPEEMHAKOME; BBH-4-XB, COBPEMEHHAA
nokTpuHa cMbumBaers BB AToMB cayuat cmry pbmemia ¢s mperw-
AUIiaIsHOCTRI0 %) —exceptio praejudicii zazexko Be ojHO W TO e,
yro exceptio rei judicatae; Tar® HasHBaeMad OTPUIATETbHAA (DYHE-
nig mocabpmei, T.-e. HCEIMYEHIe HOBaro phuieHid IO TOKIECTBEH-
momy pbay 2), B caysah, ecam pbumenie OnI0 OUpaBIATEILHHME,

') Hartmann, . ¢., erp. 198—199. Violderndorf, u. c., crp. 134. Otto,
m. ¢, crp. 116. Jaeckel, m. c., erp. 117, mp. 24. Cosack, =. c., ¢rp. 324.

2) Renaud, u. ¢, crp. 402, 434,

%) Cu. moe cou. [Ipurnuns TomecTBa B rpam . mponeced (2 usy.), crp. 128—
133, 201—206.




i 1G5

BechMa Oamska ®5 (QyHENiE exceptionis praejudicii, wo mocrpoena
JAICEO HE HA OJMHAROBHXD HAYAIaxXb, OPEEIE BCEro, TOMEAECTBA
JUIs TYTs BOBCe He TpelyeTcd, a BB HWHHXE CIyYaAXS OHO IPAMO
UCKI0YAeTCA, HANp., KOTJa OJHO NPABOOTHOIIEHIE ABIAETCA IPETHO-
JORKEHIeMD [APYroro; 9T0 MH BHJAME BB HOPYYHTEIsCTBE: 00643aH-
HOCTH IOpyYnTexs O0YCIOBICHA OCYAJCHIEMT JOEHAKA; TO e Ca-
Moe upu oyucTkb: 00A3aHHOCTH IPOAaBIa O0YCIOBIEHA OCYHIECHIEMT
INOKYIIAER W T. J.; BB 9THXD CcIydadxs res inter alios judicata
est, a mem]y THMT sHaueHie 114 HeyyacTBoBaBmAro Bh J1brb amna
ambers; Taxs ® Tyrs, ME mMBemt pbio me ¢ cumoir phmemia, a
Ch OpejrIieil; oTHOmEHie MEX]Y EDEIHTOPOMDL W IPABOIPEEMHM-
ROMD TPETHATO JANA O0YCIOBICHO OTHOUICHIEMD MEHE,Y KPeAHTOPOMT
W TPETBHMT JWIOME; OuUpasiarerbnoe phmenie mo mocabpmemy
YHHYTORAETH YCIOBie CYIMECTBOBAHIA IIEPBAT0 — OHO CIOERHTHCA HE
moxers. Haromens, Bh-5-XB, ecIm MH IOCTABAME YCIOBIEMT ImpaBa
EPEeANTopa 00paTHThCds KB HPABONPEEMHHEY — HEOCYIECTBEMOCT Ph-
MEeHiA 10 HCKY €r0 Kb TperbeMy Jamy o0 YHHUTOMEHIH axta, —
410, Kaks M BUXBam, GesycIOBHO HEOGXONHMO,—1T0 MOCIBIOBATENH-
HOCTH 3ACTABATD HACH UPH3HATH, 4TO PA3H CyLS HE NPHUSHATTL NPABA
KpefuTopa TpedoBarh YHHUTOKEHiA AKTa HPOTHES CAMOT0 TPETHATO
Jun@, TO EKpPeIuTOP: yiKe He MOKETS OOPATHTLCA Cb HCEOMT KT
NPABOIPEEMHERY JTOTO JHIIA.

Bricrasups ycaosieMs 0Gpamienia EpeinTopa b IPABONPEEMHUEY
TPETBAT0 auna OesycwbmHOCT: BBEHICEAHIA KPEAMTOPA MPOTHBE Ca-
MOr0 9TOr0 JMOA MO HCKYy 00 YHWYTOREHIH akTa, AMB COBEpIIEH-
HAro, MEL MOIMHM OBl He BEICTABIATH YCIOBIeMDH STOTO 00pAmieHis KT
IPABOIPEEMHNRY ONPOBEPKAMOCTH AKTa, COBEPUICHHAr0 IPABOMPE]IIIe-
CTBEHHUEOMB CB JOJKHHEOMB; 970 pasymbercs camo co0oii; ecian
0e3yCIwBIIROCTE BIHICKAHIA ABISETCS VCIOBIEMB, TO B STOME yC10Bin
Y&€ BaRI0YAETCA OMPOBEPRUMOCTE AKTA — €CAH OH aKTH He OHIE
OHPOBEPHEAMSB, TO 10 B3HCEAHIA 1B10 OBt He gomrro. Besyembmmocrs
E3HCRAHIA fABIAETCA yCIoBieMT ofpamenia Kb IPaBONPEEMHHAKY JHIIb
Bh TOME cIydal, KOrIa ecTh BOSMOBHOCTh OOPATHTLECA BT CaMOMY
TPETheMY JWIY HIX €ro HACIBIHHRY; €CIH &e BO3MOKHOCTH HTOii
AbIs, 10 0 GesycwbmmoCTH BBHCEAHIA HEETO TOBOPHTS, paBHO W
005 mceb 00% omposepmenin agra. Korra EpejuTops obpamaeres
Kb IPABOHPEEMHHARY, TO TYTH-TO W BCILIEIBAETH BOHPOCH: ABIACTCA JiI
ycaoBieMb 910ro oGpamieHis onposepmuMOCTs axta? Cb HamTei ToYkH
apbHiA 0BT TOILRO M MOKETs GHTB yTBepAUTENDHHIL: OTCYTCTEiC
BOBMOAHOCTH  O0DPAWEHiA Kb TperseMy Jnmy He a3MBHAECTS OCHOB-
HOro TpeboBamia, mmbiomaro mbero m IPH BOBMOKEHOCTH OOpamieHis
k5 oromy quny. Ho m ¢b mourm sphmia meopim, me IPUBHAIOLIEH
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cRA3N Mem1y OOpaileHieMT Eb NpaBompeeMHUEY # TpeGoBamieM® Kb
TPeTHEMY AWIY, OTYYAHBIIEMY HMYUIECTBO WJIU IPABO, OSHAYEHHOE
yeaosie BeICTABASETCH, W MOHATHO mouemy. Keam OB 81010 yCa0Bid
He BEICTABIAJIOCH, TO OTO B3HAYMIO OH, 4YTO BO3MOKHO OOpamlenie
KpejuTopa Kb HepoOpocopberHOMy mpioGphrarenio mmymecrsa, IIpio-
OpbBuremy ero o1s JoOpocoBbeTHAr0 TpPEThAro JMNA; TPEThE JUIO,
MOJOKEMG, He 3HAI0 00b animus fraudandi joammmea, a JauIo,
npioGphemee Ors HEP0 MMYIIECTBO, 3HAIO 970 OOCTOATEIBCTBO—HE-
yIREIM Oh Hero MommHo Tpedosars mMymecrso? Bbpmo sambuaers
Kosags '), wro cabivers mo BOSMOKHOCTH BSalUmarh A00pOCO-
pberanxs npiobpbrareneii maymecrsa. DBeb orpanmyenia Bb npasb
OCIIAPBBAHIA OCHOBAHH HA KEJAHIM N0 BOSMOKHOCTH YIPOUHTH I'pa-
HAAHCEIH 000poTH; Ao0pocopbernoe Tperhe Jammo, Oxarojapa TOMYy,
410 EPEIATOpPs O00paTHICA KB €ro HejoOpocosberHOMY IpaBOIpeeM-
HHRY, mocrpajzaers Goake, wbMs omo mocrpajano Om, ecam OB Epe-
AATOPE O0paTHiICcs OPAMO Kb HeMY; HAlp., OHb EYIHIb HMYIIECTBO
bona fide sa maxyio nbmy, mopojars ero sa G60abpmYyI0; KPEJATOPS
o0pamaerca 5 HepoOpocoberaoMy mpiodpbrarenio, or0upaers y HEro
HMYIIECTBO W IPOJAETDH €ro; EpeiuTops Oeperh CyMMY PaBHYO MH0-
gynmoii mhak; mpioGpbrareas obpamaercs ¢b 0GPaTHEIME TPe6OBa-
HieMb KB TPETheMy JuIy, I OHO YILIAYuBAeTH aTy OOapmylo ubay,
TOTJA Kak® pPaHBINE OHO. Gaarojaps 0TOOpPaHII0 HMYINECTBA, JUINH-
aock On menpuieii cymmsi. Ho mesaBmeuMo 015 2THXB coo0pameniii
ecTs eme OAHO. Smamie jo0pocopberHEMT mpioGpbraterems animus
frandandi gommBEnKa, Kar® 00CTOATEJNLCTBO COBEPHICHHO MOCTOPOHHEE,
10 OTHONIEHII0O KB AKTy MEEAY JOIRHHEOME H TPETBHMB, — & 005
HTOMD WMEHHO TOAbKO W HieTs pbub, —He MOKEeTh OKAasHBATH HHKA-
KOro BIiAHIA HA IbACTBHTEIBHOCTh aKTa; TAKOE IPU3HAHIE AKTA
HebHCTBATEIPHEIME, TAKD CKA3aTh, PUKOIIETOMB, JOTHYCCKH HEMEI-
cauMo; HBTH MOCTa, JOTAYECEH COEIMHAIONIATO BONPOCH O cuab arra
€L BONPOCOMT O CO3HAHIH mpioOpbraresd uMmymecrsa O TOME, 410
ponEEnks pbiicreopaas cum animo fraudandi. pormmans %) co-
Bepmenno BbprO sambuaers, 4T0 00A32HHOCTH, HPOMCTERAMOMAA M3
conscientia fraudis, sakaouaeTcA TOJIBEO BH TOMB, YT0OH COXPAHHTH
UMYIIECTBO 32 KpPEJUTOPAMH, & HE BB TOMB, YTOOH HEOUPOBEPKRHMO
OTYYIRACHHOE HMYIIECTBO CHOBA Jai HUXB upiodpbern. Kars moikmno,
CHPANIMBACTE OHD, HAPYNIATH IPaBa KPEIUTOPOBD, EAKH MOKHO CIATH
nepeqs HEMA OTBBICTBeHHHMD BCABACTBiC BaKJI0YEHIA AKTA 00D
OTUYARJIEHIH AMYIECTBA, KOTAA OPH HE3AKIIYCHIN BTOTO AKTA Kpe-

1) Cosack, u. c., erp. 307—308.
?) Gritzmann, 8. C., CTp. 77.
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AATOPH, HE NIPH KAKNXD YCIOBIAX'H, He MOJyYuanm O OTYYHKICHHATO
wMymiecrsa, He nMBam OH mpasa TpedoBaTL €ro.

Hecwmorpa wa GesycaoBHYI0 IPaBHILHOCTH BTHXH COOOpameHii u
MOTHBHPYEMAaro WMMH IpaBuia, He BCH yuyeHme 210 pasibigors.
Taxs, Otto ') maxoxmrs Buoamt jxocraroumrms mala fides mparo-
IPEeMHAKA NPH HEONPOBEPKUMOCTHM aKTa; IO ero MeBHII, akKTrs,
0 EOTOPOMY HpaBONpeeMHUED mpio6pbis mMyllecTrBo HPOTHBOIpPABHO,
nepunerynpyers abiicrsie yOmroumaro akra (Perpetuirung des Ver-
kirzungseffectes des Ursprungsgeschifts). 9ro saxaouenie mepbpuo
y/&e OO TOMy OfHOMY, YTO IlepHeryamim TyTH HHEaROH HBTEH; )10
oruymgenia Verkiirzungseffect umbers ogmo 3Havemie, a mo oryy-
®peHin—papyroe; o oruymienia Kffect srors, opmamuecenm roBopi,
OTCYTCTBOBAXDG, YORTOYHOCTs HE Abiala BO3MOKHEIMD OIpPOBEpPEEHie,
a 10 OTYYHKJEHIH, OKABEHIBAECTCA, OHA JbJajJa ero BOSMOKHEIME. Ha-
Ead e 910 Iepreryainid, ecim 0 Mepueryapyomaro 06CTos1eln:
crea OBLIO OTHO sBIeHIe, @ IO ero HACTYILICHIH MOABAACTCH APYIoe.

Ecau, marums oGpasoms, mala fides npagompioGpbraress, npu
HEOMPOBEPRUMOCTH AaKTa HPOTHBH TPETHATO JHOA, He JAeTh OCHO-
BamiA EPEIHTOpPY OOPATATHCA Kb HEPBOMY H3B HAX'G JIA BOSBPAIIE-
Hif BellW BB YNCA0 OOLEKTOBT BSHICKAHIA, NPOTHBT JOJKHMEA HA-
NpaBJIeHHAro, T0, ¢b APYrod CTOPOHE!, CHPAIIHBAETCH, BO3MOKHO JN
Tagoe ofpamenie, Bao0OpPOTH, IPH ONPOBEPIKHMOCTH AKTA IPOTHBT
TperkAro auma u bona fides mpasonpioOpbrarens? IOprers Ilapers 2)
orgbyaers Ha HTOTH BOIPOCH OTPUIATENBHO; cchaaich na Cabuna,
ors rosopurs: bona fide emtorem non teneri, quia dolus ei dun-
taxat nocere debeat, qui eum admisit, quemadmodum diximus, non
teneri eum, si ab ipso debitore ignorans emerit. ss aroro mu
BEIBOAUMD @ contrario, uro, mo mmbmilo Ilasia, a1a oGpamenis
EpeiuTopa Kb IpaBoupeeMHARY, Tpefyercs, 4ro0H Ha ero cropom’h
orra mala fides ?) —r1yrs ¢p rousm spbmia Ilasia, croamaro ma
noush geanrrHON reopim, Oyiers mmbre mbero dolus mpasompeen-
HAKA, RKOTOPHIH eMy W JOMEeHD NOCere; WHAYE TOBOPA, BH BULY
BHIIEABIOHEHHATO0, 118 O0DAIIeHid Kb IPABONPEEMHURY HEOOXOLHMO,
yro0r mala fides Gmaa ma Toii m wa jgpyroii cropomb. Cs srams
COTJIACHA M COBDEMEHHAA JOKTPHEA *), BuAOHSMBHMBIIAH MOTHBHDOBRY
[laia Jumb BH TOMB, 9TO OCHOBAHIEMT OTBETCTBEHHOCTH IPABOIPEEHM-

1) Otto, u. e., c1p. 115,

*) Paulus 8% L. 9. D. qu. in fr. cred. 42. 8,

‘) Ors Taroro BHBOEA BoamepmmBaeres Francke, m. ¢., crp. 478, cunraa
ero zu wenig zwingend.

‘) Cosack, n. ¢, crp. 317. Volderndorf, m. ¢, crp. 135 — 136. Hart-
mann, H. ¢, crp. 198.
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HARA CIyRATE [PAYACTHOCTS ero pbay mamecemis ymepGa Epeji-
TOpPY, OPAYACTHOCTb, NPOABWBIIAACA BB TOMB, 4T0 OHDL HPioOpbas
AMYIIECTBO, 8HAA 0 HAMBPeHIN JOMKHAEA UPHYAHATE ymepos
CBOMMB EpenuTopaMs. Bt 9roMB uMenHO M 101mHA BARI0YATHCHA
mala fides mpaponpeemmura. Ho TyTh ecrecrBenEo0 BOSHHEAETH BO-
IpOCH: TOYEMY e JJA NpejbdBIeHiA Tpe(oBaHiA Kb UPABOMpPEEM-
HHEY HEOOXOAMMA OCHAPHBAEMOCTH AKTa H, CILIOBATEIBHO, HAJMY-
HOCTE TEXD YCIOBiil ed, KOTOPHA Kacaiorea CyOTLeKTHBHOH CTOPOHHI
akra, u HbI'S He00X0JUMOCTH B BHAHIM TPABONPEEMHUEOMB BCHXS
00CTOATENbCTED, B KOTOPHXD BHPAKAETCA 5T CY(HEKTHBHAA CT0-
pora, r.-e. @ animus fraudandi jomkmura, m conscientia fraudis
TPETHATO JHIQ: Tpebyercd JuIIb mepead, a He Bropad. Ilpormsops-
4is B DTOMD YCMATPHBATE HEAB3A; HATHYHOCTD M3BECTHEIXT 06CTOA-
TEIBCIBH HE BCE DAaBHO, 4YT0 sHaHIC 00% STHXB 00CTOATEIBCTBAXT.
Jaa ocnapnpaemocrn meoOxopuma conscientia fraudis rpersaro amia,
a i obpamienia rpefopamia Kb TpPeTEeMy JWIY 3Bamie 3TOA con-
scientia momers m me tpeGoBaried. Ja W MO BHYTDEHHMMT OCHO-
BAHIAMS BB 3HAHIM conscientia tpersaro amma mbre Hago0HOCTH:
TpefoBaHie L0 CTABHAO OH KDEJATOPA BB UPESBEYAIHO 3aTPyi(HA-
TEJIPHOE MHOJOKEHIe—EKaKb J0KasaTh sHAHIe 3HAHIA?—wu 1baaxo GH
caMoe ImpPaBo €ro 00pPATATHCA Kb IPABONPEEMHHEY IPH3PAYHEIME;
€CIn IPaBONPEeMHNKD 3HaeTs HambpeHie JNONMKHAKA IPHYAHATE BPELH
EPeAUTopamMs, TO STHME JAeTcA Vike JLOCTATOYHEIH mOBOLEH Abaarh
ero orbrersenmRMT sa npioGpkremmoe mmymecrso. Ppamre 1) pas-
CYiRAQETH COBEPUIIEHHO CIPABEIIABO, TOBOPH, YTO, KTO 3HAETH, UTO
Bem(p, IMBb Npiodpbrennas, oTYyAZeHA €r0 KOHTPAreHTy Blh YIIepOs
EPEJUTOPaNB, TOTH JOJHKEHD UMETH BB BHAY BOSMOKHOCTH, YTO KOH-
TpareHTs npiodphas ee TpPOTHBONPABHEME CHOCOGOME; K10, HE B3H-
pad Ha STy BOSMOKHOCTH, BCe-Taku IpioOpbraers Bemp, TOTO Cab-
AYETH CYHTATh OJOOPHBIIMMEG IPOTHBONpaBHOE mpioGpbremie m, cik-
JI0BaTEIbHO, OTBbICTBEHHNMSE 3a cBOE upioOpbremnie.

Uro racaerca camaro smamia o Hambpeminm JONRHUEA HPHYHHATH
yiepos KPeIuTOPaMs, TO OTHOCATEIBHO NOHUMAHIA €ro BH IHTEPA-
rypb passoraacia mbre. llommmaercs mops HTHMT BHAHIEMT 3HAKOM-
CIBO CBb TAKMMH (arraMd, M3H KOTOPHXDH BHAHO, 4YTO, BO-1-XB,
npioOpbrenie npaBonpeeMHAEA OCHOBAHO HA YOHTOYHOMST JIId Kpe-
JUTOPA TPABOUPEJIIECTECHAARKA ak1h H, BO-2-XB, UTO aKTH COBEp-
MeHDs Mem®Jy JONRHAKOMD W TPABONPEANECIBEHHUEOMD UPH HAJIAY-
HOCTH CO3HAHIA NEPBHMT M3h HEXT IPHYAHEHIA BPela EPeJHTO-

) Francke, o. ¢., crp. 481,
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pams ). Hbcroasko mmawe Ha 57 JBa [OMOKEHiT cMOTPHTH DBIb-
TepEIOps ®); BEHCEA3HBAA WXD, OHF HMB JAa€Ts B JarbEbiinens
TaKoe 00BAcHeHie, yro Bed phiaeMad AMB OPEJIOCHIEA OKA3HIBACTCA
crogmeo sah ceasu ¢b BEBOAOMB. [lo ero o0BAcHeniAME, ecan passb
HAJIMYHEA Bragbiens sHaers, 4TO OCYUECTBICHHOE HMT mpioGphre-
Hie IPOMCXOJUT: 015 CABIEW, COBEPIIEHBOH BH ymep('s EpeTuTo-
pams, 10 orcoja yme cabpyers cpbaarb sakIoueHie, uYTo OHB
BHAIXE O HaMbpemim JOMKHOKZ NPHYAHATE BPELs kpejuropy. Takoe
00bACHEHie HACH HE MOEETH yAOBIETBOPATH. Haxmumocts ymepoa
OTh JAaHHOH cybakn poasEuEa cama 1o ce0h eme He YEAsHBACTH
Ha CO3HAHIE DTOr0 Bpeja; ecid O 0JHO BHTEKAJI0 H3D APYroro, ToO
Hesaybyut OEI0 O TpPeGoBaTh JIAfA ONPOBEPHEHiA AKTa CYOBEKTHB-
HAro SIeMeHTa—HAMBDeHid IPAYNENTL BPeXb; BeAkad cibika, Bpej-
Hasd JId EPEJATOPOBD, HOJIekara O YHHUTOMEHII0 (Ge30THOCHTEILHO
EH TOMY, COSHABAIB JU JAONAKHWED D101 Bpejys. Bb BAgy Beimme-
H3JOKEHHAr0 0 HAMEDEHIN TOMRAMKA IPHYAHATS BPEIs EPEIATOPAME,
Tak0e IOHUMaHie CYOBEKTHBHATO YCIOBiA YHHUTOMKEHIA QKTa CAHII-
ROMB MHPOKO; OTH BPega 10 COSHAHiA Bpeja Jaleko; & TOILKO TPH
HOCTEIHEMD MOKHO TOBOPHTH 005 ompoBepmHMOCTH akra. To e
camoe crbpyers ckasarh o SHaHiM HambpeHis JONEHWEA: H3E TOTO,
4T0 UPABONPEEMHUED BHAID O Bperh, NPHYNHAEMOME EpeIu1OpY,
eme Heabsfi BEBOJHTE, YTO OHB 3HATH O COSHAHIM JONKHAEOMT
ATOr0 BPEJA; JOMKHHED W HE MOI'bB, CKA/KEMB, HPEANOJATATh, UTO
ARTH ORAMETCA BDETHHME €r0 KPefuTopaMb, & MemIy THMB OKasa-
JA0CB, 4TO BPEAD MPOHSONIIEND; ACHO, UTO HPABONDEEMHHES TPETHATO
JHN@ TOHE HE MOMETD CUATATHCH BHAOIIAME TO, Yero HE MOI'B
3HATH €ro NpPaBOIpeJmeCcTBEHHUES.

Bebh msaomenmria HaMm mogomemia 06 yCaOBiAX® orbTCTReH-
HOCTH TPABONPEEMHNEA OPUMBHAIOTCA (€3yCI0BHO KB THEMB CayIasms,
KOTAd aKTh, NyTeMb KOTOPAr0 HMYMECTBO NEPENII0 Kb TPETHeMy
Jiny, cosepmaerca mpn jbiicrearesnons animus fraudandi, suamie
KOEro W TpefOBAIOCs O0TH TNPABONPEEMHHEA. ILCTECTBEHHO BO3HM-
KAeTh BONPOCH, Kakb OHTH Bb TEX® CIyIaaXx®, KOIZa AKTH Mem1y
AONRHUEOMD W TDETBAMB AWNOME HIH MERIY TPETHHMH JANOMT
CI0 HPABOUPECMHNKOMS Ge3MESJHE]; MCRINYAETCA JH TYTH (e3yCIOBHO
animus fraudandi, wim oms aBrgerea ABHCTBYIOIEME  (akTopOMs,
HO B BUAB Tpexmoraraemaro, mpesymmTEBEAro. Uto Eacaercs nep-
Baro CIyyad, T0 YYeHEe CKIOHAOTCA BB MOABSY TOro Mabmis, wro

') Jaeckel, u. ¢, crp. 116. Volderndorf, n. c. crp. 134
H. ¢, crp. 479. Hartmann, . ¢, crp. 199—200. ,
?) Volderndorf, u. ¢, crp. 136.
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SHAHIE UPABOMPEEMHUKOMT Hambpenin JOJEHUEA NPHYAHATL BpPeNs
kpeauropams Tpebyerca OesycioBHO, kakoa Oul HH OHIA TPAYRHA
€ro OTCyTCTBiA, T.-€. JeRaJa Ju OHA BB camoil c¢ibarb mam BB
ed; meppad umbers mbero ornocurenabno OesMe3JHHXB ARTOBD; €CIH
arTs GesMesjes’s, TO OTHOCHTEILHO NPABOIPEeEeMHUEA He IPeinoa-
raercd, YTO OHG B3HANHL O Hambpemin JoJamHUEA; Hambpemie 510,
Eaks MH BAxban, npesymmpyercd, ma camomd 1bab ero mbrn, no-
TOMY W 3HATh O HEMH NPABONPEEMHHKE HE MOMKETH; OTL HELO0 MO-
®els OnTh 0T00paHo npioOpbrenHoe HMFH OTH TPETHATO JHIA HMY-
WecTB0, XOTdA TpeThe Jnmo npiobphio ero OesMesjH0, TOJABEO BF
ToMs caydab, ecam mmbap mbero animus fraudandi goxmBura u o
HEM'D 3HANH INPABONPEEMHAKSH; TOJABKO BB DTOMB Cayyad akTh, IO
Oe3Me3IHOMY XapakTepy CBOeMY, ONPOBEPRUMB; HO €CJId AMYIECTBO
OTYYKJICHO TPeThHMD JALNOMT, TO BH mpioGpbrareaio ero rpebosanie
npersasieno OuTh He Momers '). Takoe mmbmie Berpbruio mpo-
TeecrH €0 CTopoRH npaktuka Péanseprpoppa %), Eoropmii cosep-
HIEHHO OCHOBATEJBHO IPH3HAETH BOSMOKHOCTH OOPAIIEHiA KL HPaBO-
NpeeMBUARY He TOJBKO TOrja, KOTJA TOTH 3HANE O HaMbpeHim JOJEK-
HHWEa, HO W KOTJa OHG 3HAJB, YTO KB €ro IPABOIPEAIIECTBEHHUEY
UMYIECTBO IEPENLI0 IHyreMb aKkTa, HOJJICKANAr0 OIPOBEPEeHI;
@eal 3aK0HD BHCETABISENs OTHOCATEbHO Oe3ME3IHHXD AKTOBDL Ipe)i-
moJokeHAle, 4T0 OHM cosepmeHn animo fraudandi, To, RoHEYHO,
NpPaBoIpeeMHALD, 3HAA O TAKOMb Xapakreph arra, UPU3HAETCA 3HAL-
uMs camilii animus fraudandi. Hackoabko sru cooGpamenis 0CHO-
BATEAbHE, MOKHO BHALTH ma® cabpyiomaro. Ecin croars ma mousb
rocmojCTBYOMAro MHBHIA, TO IpHjETCd CAHKINIOHHPOBATH BOHilomiie
farTH: HA IIasaxb KPEJUTOPA JOMEHUED JAPHTEH CBOE MMYIIECTEO
TpeTheMy JMIy, €b KOTOPAro B38Th HEYEro; & 9HT0 JANO HPOAAETD
HMYIIECTBO JPYroMy 3a Xopomyio I1bHY; BHXOJHIDB, 49TO Kb BTOMY
npioGpbrarenio mMmynjecrsa, TaKh Kakh OHO He 3HaJI0 o mHambpeniu
JONMHNEA, Hexb3d oOparurbea. Moryrs Crasarb, 4TQ 910 OYEHL XO-
pomio; 9byM® BHHOBATO OTO JAWIO, Y10 HMYILECTBO HEPENLIO HYTeMT
ONPOBEPRAMATO AKT2 KH ero auctor’'y—omno Owao OH BHHOBATO B
ToMDb  caydab, ecam OH 3HAA0, YTO WMYHECTBO OHIO ILOJAPEHO.
Touno rarse MomHO OB OHJO CKasaTh, YbMDBL BAHOBATH A OJApECH-
HHii, a Me®ly TEMB 0EB0THOCATEIBHO EB TOMY, SHAETH HIM He
3HAETh OHD 0 HaMbpeHim JORHWKA, HMYIECTBO OTH HEro 0r16H-

1) Otto, m. ¢, crp. 115. Korn, u. ¢., crp. 158. Menzel, n. c., erp. 216.
Hartmann, #. ¢, erp. 199. Cosack, n. ¢, erp. 310, 317. Jaeckel, n. c,
crp. 116.

?) Volderndorf, 8. ¢., crp. 136—137.
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paercd; uTO COpABEIUBO OTHOCHTEALHO Tepearo mnpiodpbrarers,
CHPABEJJINBO H OTHOCHTEALHO BTOPOLO, TPETHALO ¥ HOCABAYIOIHXD.

llepexoxa ®o BTOpOMy caydaio, saMbraMB, YTO BOHPOCH O BO3-
MOAHOCTH ofpamenis KL IpaBolpeeMHHEY, Oesmesiro m bona fide
npioGpbemieMy HWMYmIECTBO OTH TPETHATO JHIA, Kb KOTOPOMY OHO
HepentIo ors JoMmHUEA, Abiicreopapmare animo fraudandi, paspb-
J4€Ts YYEHHXD Ha JBa Jarepd — OJHA OTPHIAIOTH BO3MOEHOCTDH
o0pauienia Kb IpaBonpeeMRURY, Apyrie—upusHaors. Y10 Kacaercd
IepPBEXD, TO IPOBOAUMAA HMH TEOPid, KOTOPYIO MOKHO HazBaTL a0CO-
JOTHOI0, CBOAATCA KB O(€syCAOBHOMY HPUSHAHIID TOTO THOJOMEHId,
YT0 TPABONPEeMHHKS J0JEKEHD 3HATh 0 HaMBpenid JONKHHUEA, H B
0e3MesIHEIXD AKTaxbh, caMux® 00 ce(b, Kakb TaKOBEIXDH, HT0 3HAHIE
fe OpejpmoJaraercd, a JOMKHO OHTh JOKASAHO, €CJA HPaBOIpeeM-
HUEB He 3HAJLH O HaMbpeHid JoMkHAKA, TO OHB U HE 0rBEYaeTs—
Oyaers XM caMHil akTh, 10 KOTOPOMY HMYIIECTBO Kb HeMY Nepe-
ILI0, BO3MEsAHBIl mam OesmesiBRIi—Bce pasBHo. llpexcraBurean 21oji
reopin—RKopas '), Taprmans %) u gp. — HCXOAATH H3B TOTO, YTO
npaBompeeMHuKs, upioopbras Gesmesgro m bona fide, mm mpamo,
HH KOCBEHHO He HAPYIIAETH IPABH KPEJIATOPOBD CBOETO MPEJIecTBeH-
auka. OToEjecTBIAT, OJapPeHHATO0 HPABONPEEMHHEA CH OJAAapEHHGIMB
TPETHUMD JHLOMB Hedbsd; H0J0HEEHIA AX's PAsIndHL —Hocabiaemy derye
u ypo6ube ysaars, 4r0 japs cibians poamEnkoMs in fraudem credito-
rum; OTHOCHTEJIBHO €r0 ¥ BOSMOKHO HpPEANOJOEeHIe, YTO0 OHO 3HAETDH
nambpenie JOIRHAEA; IPABOIPEEMHNKS e TPEThATO JAIA CTORTD JAIEK0
OT'b JOMKHAKA 1 €r0 KPEJHTOPOBS U He MOKETH 3HATH BCEH 00CTAHOBEN
sagmodenia cibaru. [lpornss sTAXS c000pameHiil BRCKASHBAKTCH 1Pe]-
CraBUTeNH OTHOCHTEJIBHOH Teopin, He BAAANIIE PASIAYIA MEKAY NEPBHMB
upioOpbraresess uMymecTsa, T.-e. TPETBAMD JIAIOMSE, H HOCABAYIO-
IEMB, T.-€. OPABONPEeMHUKOMB. 1eopid dTa CTABHTH HXB BH OJH-
HaKoBoe modomeHie—pass wumberca ocmoBamie nbiaare orpbrereen-
HEIMD OJapPCHHAIO0 HENOCPEeJCTBEHHHIMT A0JEHUEOMB, TO HBTH OCHO-
BaHiii ne pbiare OTBEICTBEHHEIMSB OJAPEHHAIO TPETLUMB JHIOME;
ocHOBamif orpbrersennocrn ocraiorca Th ke cammia... HKosaks ),
Ppanke *), Texems °), Mennem ®) n ap. npmsogars cabiyomia
BO3PAMEHIA UPOTHBL AGCOMIOTHON Teopim: Bo-1-Xb, ecanm uph He-
NOCPEACTBEHHOMS OesMesgHOMB mpioGpbrenin uMyniecTsa OT%: J0Jd&-

') Korn, m. c., crp. 161.

‘) Hartmann, 8. c., crp. 199.

%) Cosack, u. ¢, crp. 309.

*) Francke, 1. c., crp. 482—483.
%) Jaeckel, 1. c., cTp. 114.

‘) Menzel, u. ¢, crp. 217, np. 20.



a- 140 =

HURQ, TpeThe JuN0 00A3aHO €ro BOSBPATHTH, HeCMOTPA Ha (arTi-
YeCKOe OTCYTCTBiC HApPYNIEHIA HmpaBa KPeJuToOpa, TO LPH HTAXD IKe
yeaosiaxs HETH moBOga 0CBOGOKIATH OTE OTBETCIBEHHOCTH M TPAEO-
NPeeMHNKA; MEKAY STHMH NpioOpbraremsimu mbrs pasHALE; 002 OHA
0ess BOsMe3jia 1pioGpbam wmymecrso, mocabpcrsieMs wero OHIL
ymepos kpepnropa (Ppamre); Bo-2-Xb, eMHCTBEHHOE EeIamie MPo-
BECTH NPHHIHOD BHHOBHOCTH € HOJHOW mOCAEI0BATEIBHOCTHIO HE
MOETs OHTH ONPABANBAEMO; Ccoo0pamenia whiecooGpasHoCTH TYTE
JOLKHEL 1peodiajars HaIG coodpameniamu npuunumiaisaama (Men-
nexs); u, ABiCrBATENSHO, YYBCTBO COPABEJIABOCTH HE MOKETH OHITH
YAOBAETEOPEHO NpH BEAB Kpejmropa, KOTOPOMY NpH HENOCDEICTEEH-
HOMD OesMesTHOMT mepexofb nMymecTsa Kb TperseMy JIHIY MOSBO-
agerca o0paTATh BSEICKAHIE HA 9T0 MMyMECTBO, & OPH MOCPEICTBEH-
HOMD (esMesJHOMD mepexoih ero Ke APyromy JIHny—He TMOSBOJAETCS;
Ja U TPEThe JIWIO BbH NEPBOMD CaAydad eiBa-Ju MOEeTs 0ess OCHO-
BaTEJIBHAT0 HEJO0BOJALCTBA BUABTE, Kak® Bropoii m mocabiyiomie
Oesmespusie mpio0pbrarena mMymecrsa OCBOGOKIAIOTCA CYIOMB OTH
BCAROH orpbrersemnocrn. 1A HEX® cosHamie ejuHCTBA MPOBEJCH-
Haro BH 3aKoHE npuHDEna cimmeoMs Magoe yrbmemie. Bn-3-xm,
YT0 KACAETCd PA3IAYiA BB NOJOKEHIH TPETHArO JUIQ H €ro mpaBo-
IPeeMHAKA OTHOCATENbHO OO0JbINel niam MEHBIIEH BOSMOKHOCTH 3HA-
ROMCTBA € 00CTAHOBEOH, mpu KoTOpoi cubiaka cosepmena, To, 1O
cupasepaueomy sambuamito Hosaka, 310 cooOpamenie Tepsers Bed-
EO€ 3HAYeHle BH BHJY ONACHOCTH, KOTOPYIH0 MOEKHO ORHJATH O1%
0e30TBbrCTBEHHAN0 Tepexoja HMMYIECTBA W3H PYRD Bh PYEH,—N
TGI6KE0 IOTOMY 0e30TBETCTBEHHATO, UTO MEPEXOLH 9TOTH (e3MesjeHE.

Haromens, Heuero OCTAHABIMBATLECA HAa BOUPOCH 0 TOMB, Y10
IPABONPEEMHNED, RKOTOPHME BOSBDANIEHO HMYIMECTBO BL UYHCI0
00BeKTOBT B3HICKAHiA, uMBeTs MPaBo perpecca Kb CBOEMy auctor’y—
npumbraorca ryrs 16 me mpapnia, kaks W BB cayuab obpamenis
B3HICKQHIA KB CAMOMY TpeTbeMy JHIy.

0. Coyuacrie. CyOserrusnoe wusmbmemie mnpasa KpesuTopa
OHpPOBEPrars AKTH, COBEPIICHHHE JOJKHEKOMB BB €ro ymep(s, BO3-
MOMKHO, Kakb CKa3aHO BHIIe, W BL (opmb coyuacrid, T.-e. RKOTja
umbiorcs HBCKOIBPEO JWIB WM HA CTOPOHE KpPEAHTOpA HIM HA CTO-
pork tpersaro aunma. aa) Coyuacrie ma cropom’t Epegumropa.
Bompoes arors, mo cmpaserausomy sambuanmiio Kopua '), erpagaers
nbasivs pagoms megopasymbmii. Hamp ramercs, wro raasmbiimasn
NPUYAHA TUXS HeA0pasyMbHIi 3aEI0UaeTCd BT HEIOCTATOYHO Phs-
EOMB pPASCPAHMYEHIH COJEPKAnil COCTABHEIXB dacTeil npapa kpe-

') Korn, u. ¢., c1p. 236.
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JATOPA ONPOBEPrals AKTIE, COBEPUICHHEE J0JKHAKOMB; M35 OTXBIb-
HEIXB CO00pasieHiil y4eHHXB BHJHO, 4r0 OHM MMEIOTH BB BHLY TO
Ty, TO JPYLy0 COCIABHYIO YacTh, B CO00paikenif, Racaomiacd Of-
HOif, TepeHocATs HA APYLYID HIH TOBOPATH 00% BTHXD YACTAXD
nepasgbapno. CoriacHO BHIIEH3JI0KEHHOMY, MH PasindyaeMBb IPaBo
KpejnTopa TpedoBaTh YHUUTOKEHIS akTa OTH IpaBa €ro TpedoBarh
BOBBDAIIEHIA HMyuUlecTBA BB YHCI0 00HEKTOBH B3HcKamia. Yo
Kacaerca Mepearo usH HTAXH mpash, 10 Kosaws !) uwpasn BB
TOMB, YTO BHJAATH BH HEMB HPH CTEYEHIH HPaBb KEPEIATOPOBL HpH-
SHAKS COAmjapHOCTH, M Bospamenie Kopma %), Oyaro-Om TyIH
unberca He COIMAAPHOCTH, & CrevYeHie THTYJIOBB BaJ0rOBOTO IPaBa,
HE OCHOBATENBHO, IIOTOMY YTO OTHOCHTCA HE Kb IpaBy TpeGoBaTh
YHUYTO/REHIZ aKTa, a Kb IpaBy TpeGoBaTh BO3BpPATa Belld; IpH
CTeYeHIH IPaBh KpPeIATOPOB: HA YHHYTOKEHIE 3aJ0T0BAT  TOYKA
spbrid He Jaers HWYEro A8 pAsbACHEHiA BOIPOCA; 84 T0 OHA
JACTh BCE JJA PAbACHEHId BONPOCA O CrevyeHin NPaBb TpPeOOBATH
sosppara. Crevyenie 3aJ0rOBEIXH TPaBH 10 OTHOMEHI Kb HpPaBy
TpefoBaTh YHAUTO®EHiA AaKTa COXPaHAETD JHIb TO 3HAUEHie, UTO
OJHHB H3H KPEIATOPOBH, OCYHIECTBIAAS HSTO IPABO, ABIAETCA JIHIND
HHAIIATOPOME BB OCYUIECTBIEHIH NpaBa Cyj[e0HAT0 35aJ0ra, O
uepssii rhaaers maveJbHHE A Kb OCYUIECTBIECHII0 BT0r0 NpaBa—
abaate 10 e caMoe OCTAIBHEIMDG EpeinropaM® HETH HaZ00HOCIH;
OHU, Earb ceifyach VBUAUMD, Abaaors aumb jgaisEbiimie marm BB
OCYNIECTBICHIN IPaBa CyAe0BAro 3a10ra, KaswmJblii 3a cefai—H TyIH
y&e 0 coamjapHocrn u pbum OurTh mHe Momers. U rarm, BB upash
TpefoBaTh YHHYTOHEHiS QKT MH BHAAMB €CIH HE COIHAPHOE
IpaBo TPeGOBamiA 1O KaKOMY-TO 00432T€JIhCTEEHHOMY OTHOIIEHIIO,
TO HpoCroe IPaBo, RAKD ACCESSOrium mnpasa mO TJIABHOMY Tpe(o-
BAHIIO Ch IPUSHAKAMU COIMJIAPHOCTH; COJMAAPHOCTH HTA BARIIOYAECTCA
Bb TOMB, 9T0, KOrAR@ OJHHB H3BH KPEJHTOPOBH TPedyers yHHUYTO-
JEEHIA aKTa BB IOTHOME O0BeMB, T0 OcTaibEEHE MOTYTH H He Tpe-
GoBath 2T0r0,—M (3% TOTO OHH MOTYTH BOCIOJB3OBATHCH BHITO-
JaMA  YHAUTOMEHIA AaKTA; 32 HNUMA COXPAHAETCA MNPABO TpeGoBaTh
BOBBPANIEHIA HMYIECTBA BB YHCIO OGBERTORT B3HCKAHIA, X014 GOH
He OHH BCh, a IMmb OJMHB H3H HAXH OUHCTHIB, TAK CKA3ATH,
nose jpaa Bsbickamia., OcymecrBlemiems npasa YHHUTOREHIA AKTa
OBHAMD M35 EKPEJATOPOBH NPEKPAl@erca 510 OpPaBO I JIA ApY-
THXP—O0HH €r0 HE MOI'yT'h OCyImIeCTBHTE; UMD APejJoCTaBIAercH
JHIIb MOJB30BATBCA 9TUMB NpaBoMb; phmenie cyza o mexbiicrsn-

1) Cosack, m. ¢, erp. 228.
!) Korn, n. ¢., crp. 235.
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TEILHOCTH aKT& pacupocTpamigercd H HA HOXH—H Bb HXD IJa-
3aX® akra He cymecrsyers. Ho My jJoMskHE OroBOpHTECA, 4TO 914
coaujaprocrs  umwbers mbero amms By ToMD caysak, korga wpeju-
TOPB-AHUIIATOPS TPEOyerTs YHHYTOREHIA akta BH HOXHOMTL 00hemb,
YT0, BH CBOIO OYepejb, BOSMORHO TOJHKO TOT/A, KOTAA CYMMA AKTA
PaBHA WIN MEHLIIE CYMMH ero TpeGoBamHis, ecIH e CyMMa arTa
Ooapme cymmBl TpeGoBaHif, 10, 1O TPEGOBAHII0 OJHOIO HSH KPCAH-
TOPOBH, AKTH YHHYTORAeTcA Jumb BB pasmbpb ero tpedosanmis;
4T00K BOCIO.IB30BATHCA BHTOJAME B3HICEAHIA, OCTAIBHBIMG EDEINTO-
paMs HeoOXOAMMO TpeGORATh YHHYTOREHIA 10/ 4ACTH ARTa, KOTOPAs
OCTAIACHh HEYHHYTOREHHOH, KAKh NPEBHIMAKIMAT CyMMy TpeGoBamii
mepearo EpeiuTopa — Kb OTOMY CJIyYal0 Hjed COJHJAPHOCTA ne
npuMbagercs.

Obpamancy kB npuHagIemameMmy HECROILENMD JOCHBIIMMCA
MpU3HAHIA akra HeyBACTBATCIBHRIMD JTHUAMS TUpPaBy TPeGOBATH BO3-
BPATa WUMYHIECTBA BH YHCI0 O0BERTOBD BIBICKAHIA, MB BUAAMB, 4TO
OOXBIIABCTBO COOOPAKEHIl YUCHEIX'E KACAETCH WMEHHO BTOH COCTaB-
HOIf YacTH mpaBa KpeIATOpPa OMPOBEPraTh AKTh U HPHTOMB IIaB-
HEIMB 00DasoMb BONPOCA: Kakoe COOTHONICHIE UPaBb EKPEIHTOPOBS
umberca BB cayvasxs uxb crevenia? Eeam mywbrs B Bupy mHamy
TEOPil0 ONPOBEDIREHIA AKTOEH, TO BONPOCH pasphmaerca OueHb
HpPOCTO—MH  BUAAMB 3x5ch cayvyail credemin ¢y e0HO-3AJI0TOBRIXE
NpaBh, YCTAHOBICHHHEIXH® BB OJHOMD 00BeErS Bh M0ab3y HBCEOIL-
KUXD JIIh; & €CIH Takb, TO BOMPOCH O HXD COOTHOMEHIM M OCYy-
NIECTBICHIN WMA STHXH OPaBh paspbmaercs Taks, Kaks Oyaro-Obl
00BEKTH HTOr0 3aJ0ra HEe HAXOAMICA BOBCE BB O0JAJAHIM TPETHATO
JAna, a NpojOIEAIs HAXOJUTHCA BEH OOIAJAHIA CAMOTO JOJRHHEA.
Caosoms, Bompochs cBoguTCs KH TpAMEHEHi0 NPABWIB TpOIEc-
CYaIbHATO B3aKOHOJATCIBCTBA O creyeHin Bawckamiii. Ho sro mpm-
wbHenie BOSMOAHO, KOTAQ KpeIuTOPH, nMbomiie HCIOMHATEILHEE
AKTH, SABIAIOTCA OJHOBPEMEHHO U TPeOYIOTT BO3BpATa HMMYIIECTBA
Bh UHCIO OOBEKTOBT BIHCKAHIA; BB DTOMEH CcIyIal NPOHCXOAATE
pasHOMBpHOE yaoBIerBopemie. Boxbe caommEEIME IpejcTaBIgETCA
TOTH CIyYail, KOrja, Yy/mke IO YJAOBIETBOPEHIM OJHOIO H3H HTHXD
KEpPeJIATOpOBs, ABIAloTca jpyrie. Kawroe sHavemie wumbers yjo-
BIETBOpenie 31oro kpeamropa ag pyruxs? HKosarsn ') mpmmk-
HACTH KB HTOMY CIyYal0 WIel0 COJHJAPHOCTH, XOTA JTUMB OHB
A JaeTs n3BbCTHYIO OPHANYECEYI0 EBAIAQARAII0 TOMY, FOCHOL-
crylomeMy vh maykh, uubmio ®), uT0o ecam OJUHD H3H KpPeUTO-

') Cosack, m. c., cTp. 228.
) Hartmann, n. c., erp. 161—162. Otto, u. ¢., crp. 240—241. Viéldern-
dorf, m. ¢, crp. 108. Jaeckel, n. ¢, crp. 153—154.
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POBB IyTeM's B3HCKAHIS NOJIYUUIb YyAOBIETBOpemie, 10 OCTAJIbHEE
yiEe He MOryTh HpeBABIATh Kb TpPeTheMy JHIy HUKAKUXD Tpeﬁ9-
BAHi; JANO HT0 WCHOIHNIO CBOIO 00A3aHHOCTE—M HBIH OCHOBAHIA
Tpe6oBath OTH HEro BTOpPAYHAr0 Hemoxmenia ed. Muyio RB&-JIHQ)]?—
Balilo gaers sromy cayuaw Hopes; oms orpmmaers mnpumbHenie
Hienm CcoJupapHOCTH; 10 ero MubHIO yAOBIETBODEHIE OJHOTO WS
EPEJATOPOBS OCTABIAETS BB IOJIHOI HENPHEOCHOBEHHOCTH IPaBa
APYroro, Kaxs rJaBamdA, Taws # npugarounnia (Beirecht), T.-e. ma
YHHUTO:EEHIE aKTa, Ja Kb TOMY :Ke OAAHD 3aJ0rOBOH THTYAD HE
MOKETH MCKIOYATE JPYroro, 0coGeHHO THTY.IH morameHHmii. Taks
4T0, Bb NPHHNANG, YIOBIETBOpEHie OLHOTO KPEIHTOPa HE IOTAmaerd
Upaphs APYroro, HO BB BHAY TOT0, 4TO IPaBa KpPeANTOPOBH HA OIPO-
BeDECHIE AKTA KACAOTCA OJHOLO TpejMera, I0J0KeHie Bemed ns-
wbnaercsa; pass EPeJUTOPOMD OCYMECTBICHO MpaBo cyAeGHAro saaora,
oHh nyMbers mpaBo Ha moJyuenie BRIPYYCHHOH OTH IPOJAKH CYMMH,
4 OCTaJpHEe OCYIIECTEATH CBOE WpPaBO ONPOBEP:EEeHis [0 KOHIQA
He MOryTh. BXOAuTh BB EPHUTHUECEYIO OIBHKY 5THXH JBYXD KBAJN-
(uraniii mbre majoéuocTn BH BUAY Hepaspbasemaro Hamu BossphHif,
U0 HOXYYCHIEMD OJHHMB H3H KPEIRTOPOPS VIOBJICTBOPEHIA ITYTEMD
BSHICKAHIA IOramalorcs 0esycaoBHO mpaBa OCTAIbHHXSH, Eean mnexo-
aurh nsh Oesycaosao pbpraro mubmia Kopma, 4ro mpm BaxngsoCTH
HBECROJBEHX'S KPeuTOPOBT, AMEIomuXs npaso onposepxenis, anbercs
CTeYeHie 3aJOTOBHIXH THTYIOBB, TO HPUAETCH HE TOJBKO BH IPHH-
nunh, o u Booduie upm eluHCTBB mpepMera B3HCKAHIA, NPH3HATH,
4I0 9TH TATYIE UMBIOTH COBEpHICHHO OIMHAKOBOE NPABO HA Cylle-
CTBOBAHIC M OCYHIeCIBJICHIE; OCYNIECTBICHIC OIHOTO B ymepOs Apy-
rUME Oyfers siprerient HenpapoMbpErME. ParTs 3am031aHIA Kpe-
AATOPOMB IO KOHNA OCYUECTBHTh VCTAHOBJIEHHOE BB €ro I0Jb3Y
IpaB0 HE JONKEH® BIeYb 3a CO00I0 IOTEPH JTOr0 mpasa. Tperse
JANI0, IPHBIEYEHHOE KB Cyly BCEMM KpeanTopaMu, 0CyUECTBIAOMAME
CBOW 3aJOrOBHA 1NPaBa W 3aMO3JABIIMMH, B3HAJI0, KOHEYHO, Yr0 HA
uMymecTsb, BHaxoggmeMcs BEL ero 0o0IAIAHIN, CTERIOCh HBCEOIBEO
CyAe0HO-32I0P0BEIXD TPABT '), U, JONYCTARS KOHEYHOE OCYN|ECTBIEHIe
mpasa 3al0ra OXHAME U3 KPEIATOPOBRE, HOBHHHO NPELH OCTATb-
HEIMA:  OHO JONEHO OHIO BO BpeMd BSHICEAHIA 3aABHTH OPramy
BIACTH, wenoanAlmemy pbmenie cyza, uro umkbwores, xpons pammaro,

') lpod. I'punns cupamusaers, OTEYa A B3AXE, 9TO Tperhe Au0 Henpenbuno
AOAEHO 3HATH BCHX'h KPeXITOpOBS ¢BOEro KonTparenta. Orehaaio: KOHEeYHO, BCHXE
Ol'b 3HATH HE MOWKETH, HO THXb, 0 EOTOPHIXD 31beh uners phus, oAk BCEX® 3HACTE:
310 1k, Koropue Bmberh Ch KpPeXNTOPOMB OCYIECTRIAIOTH CBOE BAIOrOBOE npaso,
OHH NPEABABHIH CBOH HCEH KaK® COYYACTHMEH Kb TPETHEMY WLy W ROGHIHCH
ucmoxnyTersHaro Taryia. He smars omnh mxs, cabaoBaTelbHo, HE MOEETS.
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emie JApyris  saJoropna mpasa Ha pawckamie. Keam omo sroro He
caxbaano, 10, caymo coGoii momumaerca, uro ouo ybilcreopazo animo
fraudandi, u kpegmrops, ocrapmiiica Gesb yroBaeTBOpeHid, mMbBerH
NPaBo Ha JEHERHOE BO3HATPAKIEHie cooOpasno pasmbpy ero rpedo-
pamia. Hanp., yEwuromens arTs IO MMymecrsy, KOTopoe H OBLIO
npogaso 3a 10,000 p.; tpeSosamie kpepurTopa, OOPATHBIIATO HA
nero Bspickamie, 15,000 p.; TpedoBania &e EPEJUTOPOBD, 3AUO3JAB-
muxbs: nepsaro 85 5,000 p., sroporo—10,000 p.,—Epernrrops-
B3bickarens moayyaers 10,000 p., a samospasmie—nnyuero; mocabj-
Hie 11 MOI'YTH UPEeIBABUTH KB TPeTheMy Jumy Tpedosanie b 5,000 p.—
nepssiii 85 1,666 p., Bropoit 85 3,333 p.—»HTy CyMMY OHH 1I0JY-
ygau 0K, ecaun Om Tperse Janmo abiicreosaio unpaeombpuo; HbBIB
OCHOBAHIil OTHHMATH y HUXE NPABO HA €4 IOAydYeHie OTH TPETLALo
JHNA TOJBEO IIOTOMY, YTO OHA HE JOBEIH 10 KOHUA OCYliecTBICHIe
3aJ0TOBOI0 IPaBa, B XD TOAL3Y CYAOMD YCTAHOBJICHHATO.
HenocarbzopaTeapnocTs 10CHOJCIBYIONEH JOKTPHHL 0 IOTAmeHin
1paBa OMPOBEPIEHIA KPEINIOpa, BH BALY IPEKPAUlCHIA HTOr0 MpPaBa
IyTeMb B3HCKARiA BL JUIDB OFHOrO H3h HAXB—IUPOABIAETCA BCErO
phsue BB TOMB caydab, ecam YJOBIETBOpEHie JTOr0 EPEAHTOPA
NPONSOILI0 TyTeMb JeHemHaro miarema. UroOw Owrh mocabrosa-
TeIbHEIMbB, CABIOBAI0 OH H TyT'h IPHSHATH, YTO, KOJIb CKOPO OJWHD
U8h ONPOBEPIIIEXS AKTH EPEJHTOPOBH IOJYIHIB YIIATY, BCH 0CTab-
HFE JUOIICH CBOUXD NpPaBs TpedoBaTh OTH TPETHATO JANA BO3-
Bpara HMymecrsa. b umeay Takmxb 1OCHHI0BATENLHEIXD IPEJCTa-
BuTeIell JOKRTPHEH NpuHAJIeEATs Ko3aks ')—0HB JOmycKaers Iiu-
poKoe TpaBo BEOOpPA HA CTOPOHS TPETHAT0 JHIA—KOr0 135 EPei-
TOPOBH OHO JReIAeTh YAOBIETBOPHTE, TOTO H YJIOBIETBOPAETH, &
OCTAJBHHIXD oOTcTpamgers. U 1o cepoesHo cumraerca Irbaeco-
00pasHRME W cmpasefaueuMs. Mennean ) coBepmeHHO OCHOBA-
TEJIBHO TOBOPHTH, YTO BTO 310, EKOTOpoe JOIAKHO OHTH yCrpa-
HeHO, XOTdA O KOCBEHHEIMB IYTeMb; & MMEHHO, OHB IpEeIJIaraels
CYATATH TPEThe JHIO OTBLTCTBEHHHMD BB BHAY TOr0, 4T0 IO €ro
ARG CIAN0 HEBOSMOMHEIMT OCYNIECTBICHIC NPATASAHIA 3a103aBUINXD
KPEJATOPOBS. KOHEUYHO, 3T0 KOCBEHHHI MyTh, HPHILOJHHI TOIBEO
108 3aROHOJATEIHCTBA, CEJIOHAOMATOCA BH I0AB3Y IOCHOJCTBYIONIEl
noxrpuur. Ho, pascympaa de lege ferenda, majo npmsuarts Gesycaos-
HOe NPEHMymecTso B033pbHIA, IO KOTOpOMY OIMHAKOBO pasphmaercs
W caydail yJOBIETBOPEeHiA OZHOTO M35 KPEIMTOPOBH WYTEMT B3HICKA-
Hif, W CIydail yJOBICTBOPEHIA €ro IIATeReMb. Bt pbiicrBuTeasnocTn

1) Cosack, u. c., crp. 228—229, raxxke Jaeckel, u. ¢, L c.
?) Menzel, 8. ¢, cTp. 291.
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MOJYYHINCE OF BB HEPBOMB CJIyJah BOSMYTHTEIBHEIE PEe3YJIBTATH.
Rpejurops, koropomy Tperse Auno GIaroBoJuTh, MOIyIaeTH yAOBJIE-
TBOpPEHie, Apyrie—ue 101Yy4210Th W JOJEKHE Ch HTHMB HPUMAPHTHCH.
lapivaus '), B TPOTHBONOIOKHOCT Ko03aky, OpUHALIERATH KB
HenocabI0BaATe b HEIME IPEJCTABHTEIAMB TOCHOJCTBYOMEH JORTPUHEI—
OH'B JIONYCEAeTT IOrameHie mpaBa KPEIHTOPOBS HPH VAOBIETBOPEHIN
OJHOTO W3H HHXD TYTeMb B3EHCEaHIA W He JONYCKaeTh—IIpPH YA0-
BICTBOPEHIN €ro TyTeMb YIIATH; HO OHB OTPAHMYABAETCH JHUIIb BEH-
pamenieMs CcOMHEHIA BB BOSMOKHOCTH paspbuienia BTOporo caydad
0AMAaKORO ¢b mepBrME. Cpegmaro mMubais gepmurca DEuiycs *)—O0HB
pasinyaers NpeJMersl, IOJJesRallie BO3BPAINEHII0 BB YACIO O00BEK-
TOBD B3EICEAHIA, & AMEHHO: OnpeLbIeHHEA BEI[H U JEHERHBLA CYMMEL;
B mocabpaeMs ciaygal OHBD OpWBHAETH, 4TO YIIATOI0 HTOH CYMME
OXHOMY M35 EDPeJHTODPORH IIOramialorcd IpaBa OCTAJBHHXEH, BB MEp-
BOMB e cayyab—ecan rtperse ammo, BMBCTO BOSBpaTa BeIu, VILIa-
THIO0 KPEIHTOPY, TO OHO cxbrazo 80 HAa CBOH Crpaxs W HE MO-
JReTHs HPOTHBUTHCA OOPANIEHII0 3aMU3JABIIAMH KPEIHTOPAMA B3HCEA-
Hid HA Haxojameecd y Hero mmymecrBo. Takas cwbmamnas reopis
HE BHJIEPRHBACTS KPHTHENM; IOPHIMYECKH, BB DTOMB cayyab pasHuma
Bh 00BEKTaXh B3HCKaHIA He uMbers sHaueHiA—OyieTs Ju Epejn-
TOPB TPeOOBATh BO3BPATA [IEHEKHOH CyMMH wnau uspbeTHOH Bemu—
910 0€3pasIuvHO; WOXYYUIH JH OHB JeHERHYID CyMMY, EOTOPYIO
J04EeHD OBIB IOXYYATH HPAMO OTH TPETHATO JHIA, HJIH OHB IO-
Jyunas ee, HMBA mpaBo MOAYyUHTH ee NyTeMB HYOIMYHON IPOJARH
HMYIeCTBa, He MO®ers WMbBTh BIIgHIA HA NpaBa APYrHXH EPEARTO-
POBL; H BH TOMH H Bb JPYrOMB cayiah TpeTse JIHIO COBEPIIACTE
HenpaBoMbproe xbiicTBie BE HapymeHie 3aJOTOBHIXD IPaBh Kpeju-
TOPOBL—DpABINYHO OOCYHKIATE 9TH CAyyam HBTH OCHOBaHIA.

Cp mameit rtourm spbmia u ymuarta, DponsBeleHHAd OXHOMY
U3h KPEAUTOPOBG, He MOTAMAETs UPABh OCTAIBHHXS—H OHU Bb IIpash
00paTHTh BSFICKAHIC Ha mMBlomeecd y TPETEArO JHUOA HMyNECTBO.
Bee pasimuie memiy sTHMB CIyyaeMb U yIOBAETBOPEHIEMB Epeii-
TOPA TYTeMb BSHICKAHIA TO, YT0 BH NEPBOMH H3% HAXB, KaKD MEI
BUIBIM, 33 SAU03IABIIAMH KDeIHTOPAMH NPUSHAETCA NMPABO HA BOSHA-
paiEjienie, 3a BHYETOMB TOI0, uTO [0 COPAsMEPHOCTH NPHIATAIOCH
YK€ YAOBICTBOPEHHOMY KPEJUTOPY, BO BIOPOMH ke caydah omm—
Oyre uxs® TpeGosamis me Membe crommocTm AMY IECTBA — MOJYYA0TH
HOJHYI0O CYMMY, BHPYYEHHYIO OTFH MOPOJARM.

06) Coyuacrie ma cropom’t TpeTrAro JuIa He BHIHBAETH

1) Hartmann, 8. c., ctp. 163.
?) Eccius, H. c., cTp. 620.
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W HEe MOMETH BH3BATH HUEARHNXGE sarpyanenii. Keim wherossko
JUIe 1PioOphaM MMymECIBO WIH HIPaBo OT% JOEHUEA, W IO OTHO-
HIeHII0 Kb KAKIOMY HSH HEXD UMBIOTCA BB HAIMYHOCTH YCIOBiA
orsbrersennocru, 10 orpbuaers Eampuid 3a 10, 4rd OHB IOXYYHID,
HO eclH VMYINEeCTBO, IOjlewaliee Bo3ppary, Hexbiuno, 10 Hepbimma
u orpbrersennoCTs ).

I'TABA TTATA 4.

OxpaHeHie TpaBa KpeguTopa ONMPOBEpPraTh IpUIHYEcKie
AKThI, COBEepIIEHHEBIEe NOJN¥MHHUKOMB Bh €ro yuepos.

Hern 06n onpoeepkenin agra. Herews. Orpbrungs. Ocnopanisn npusiedenis
ero. Tperen amia. Mutuie Kpamuxgpeasna. Bospamenin Orro. Cyns. Ocnopania
nogeypaoctn. Mubmia Orro m Kopma. Mabmia Kozaka, aprmana n lekea.
Rparnka npemrnaraeMsix’s ocHoOBamiil nogeynnocti. [lonwTra paspbmenis sonpoca
0 noxeynnoern. Ocuosania meka. Bozpamenis. Mubknie Orro. ocuoxersywmee
uabrie. Buxm sozpamenii: a) I[lpomssoxseit. Mubuie Iekessn, Kopma, lecca,
Rosara m Menneuas, 6) Camocrosrensusit. Bospakenie 00's 0ONPOBEPKEAMOCTH aKTA.

ITpaBo EpejuTOpa OmpOBEPTaTh AKTH OXPAHAETCS KAKH MCEOM'D,
TaKh W BO3pakeHiems. Uro Kacaerca mepsaro, TO WCKDH JTOTH °)
MOZKeTs OHTh HpeABhABIEHB BCAKHMB KPEIATOPOMB, INPH HAJIHY-
HOCTH YKasaHHHX' yCAOBii omposepaenis. OrpbrankoMs mo arToMmy
neky sBagerca tperse aumo °). Cv Tourn 3pbEia jeamrrHOi TEopin
W TEOPIM MCEIOYATEJNBHOH OXPAaHH HHTEPECOBT KPEAuTOpa 9T0 MO-
TABAPYETCH 0YeHb JETKO—Tperhe JHI0 YJacTBOBAIO BH COBEpUIEHIH
JeINETA, HA TpeThe JIMI0 Boszaraerca o0dsarelbcrBo ex lege, omo,
a HHKTO Ipyroii, He MOmerh aABIAThCA orBbrumEOMB. Ho ¢B TOUEM
spbuid Teopin memoaAUTEAbHOH cHAN phuIeHid BOIPOCH Kak® OyATO O
ocromHAETCA; HA camoMb ke Jbarb m Tyrs sarpyameniit mbTE.
Papruans *), mpegcrapureas sroii Teopim, roBOPATH, UTO UCKD BTOTH

) Menzel, 8. c., crp. 262. Korn, u. c., crp. 88. Cosack, u. ¢, crp. 264,
Hartmann, H. c., crp. 172

?) Heks srorh, actio Pauliana, wwmbers CBOW 4pe3sBHWYAHO MHTEPECHYIO
neropio, BR3BaBMYKH whiyio aureparypy, ecm. Reinhart, 8. ¢, erp. 1--92. Man-
kiewitz, ®. ¢, crp. 1 —37. Griitzmann, #. ¢, crp. 1—10. Schey, n. c.,
crp. 184—195.

%) Benyaeli b L. 25 § 7 D. q. in fr. cred. 42. 8 yrBep®naers, 1To u
NPOTHES AOJEHUEA MOEETH GHTH UPeNbABIeHD 9T0Th Hekh. lIlénemans (cp. 44)
sambuaers, 9To 310 He MMBETH MPAETHIECKAr0 3HAYEHIA, MGO HMymeEcTBO HAXO-
anrTca me y mero, a y tperbaro auna. Om. Gimmerthal. Ueber die heut. An-
wendbarkeit der actio Pauliana gegen den Schuldner ss Arch. f. pract. RW.
B. 3. H. 3. S. 225—238.

4) Hartmann, B. ¢, cTp. 60.
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MO®ETH OHTH HAIPABICHB TOABEO NPOTABL npioGpbrarers umymnie-
¢ra, u00 RoHeuHad IhIb ONpPOBEPKEHids aKIa—BOSBPATH HPOTHBO-
NPABHO JIOCTABINATOCA MMYIIECTBA, KOTOPOe H HAXOZMATCA BEH 00Ja-
jamin Tperparo auma. Cs touknm 3pbHig Hamed Teopim, MPAMHEAIO-
mefl Kb Teopin MCOOIHWUTEAbHOI cuakl phmenid, npelbaBIeHie MCEa
NPOTHBD TPEThAT0 MOTHBUPYETCI Bb CYHECTBE Takme; EpejuTOpS
OCYIIECTBIAETS TpPaBo CyAeOHAr0 3aJ0ra OTHOCHTEIBFHO HMYIIECTBA,
epejlaHHar0 HapyUIATEIeME €ro 3aJ0r0BOr0 IpPaBa TPeTheMY JHIY;
Haxomjgenie 00BEKTOBD BRHCKAHIA y DTOr0 JHIA ABIAETCA CHILHHIMD
yEasaTeleMb HA TO, 4T0 HMEHHO Kb HeMy, & He Kb EOMY JDPYroMy
HCKh HEe MOKETH OHTh OpelbdBIeHD. DBAMIINME DOATBEPEICHICMD
ATOMY caym®nTh ero conscientia fraudis, pbiicrBurenrnas mam mpej-
noaaraemMasn; 0Gess dTOro IOCTLIHATO WPH3HAKA TepAeTcd pasiudie
MEE]Y 9TUMB JANOMB H BCAKUME JAPYTHMD IPOTHBONPABHEIME 06.1a-
parejqeMs 00BEETOBE B3bCKaHid. W BB 3TOMT 0COOEHHOCTH HMCEA 005
ONPOBEP/KREHIA aKTa — TA CIOPOHA €ro COJIepRaHiA W IpaBa OHmpo-
BePKeHid, KOTOpad KAaCaeTcd UpPaBa HA BO3BPATH WMYIIECTBR, XOTA
He NpujaBad eMy BHauemia actio in rem, 1bMp He Membe ymo-
100.1€Ts  ero 9roil actio; pasiuuie ero orp Aroil mocabimeld m
3QKJII0YAETCA BB TOMB, YT0 WCKH 00D OHPOBEPREHIH aKTa MOMEETDH
ORTH IPeIBABICHD HE KO BCAROMY OOJAJATEN0 WMyNIECTBA, & JHIIL
Kb TOMY, ROTOpPHil o6rafaers cum conscientia fraudis. Cm. Brime
¢xp- 29—31, 111—112, 115—116.

JarbMs, BE JaabEbimeM® MK BHIAMB, YTO BB npomecch mo
HCRYy 00 OIpoBepKeHIM akra, Epomb merma m orpbrumka, MOryTrs
yUaCTBOBATH M TPEThH, BH MPOIECCYAJILHOMT CMECIB, JIHNA; TAED,
B¢h JMIA, KB KOTOPHIMH OfHA HW3B CIOPOHD MOKETH NPEIBIBHTH
o0paTHOe TpeOOBaHIe, MOTYTTH BCTyHATH B HPOIECCH BH EKauecTsh
MOCOOHHEOBD; CIOJa IPemJe BCEr0 TPHHALIEHKNTH CAMB JOTKHHKS.
Mu Buxbam BEIE, 9TO TPeThe JHUIO, OTH KOTOPAr0 B3HICKAHO HMY-
MECTBO, MOMKETH 00PATUThCA € TpeGoBaHIEME KP AO0NEHUEY—I0TEK-
nakh, umMba wHATepecs BB HexoAb mpomecca, OYEBHIHO MOMETH
BeTynarh Bh kavectst mocodmmka '). Ho aro obmempumaroe wmmh-
mie maxogurs ce6h mpormsmmka s Kpamuxdeasrh %), woropmii me
JTONYCRAETH MOCOOHMYECTBA JOJMRHNUEA, MOTOMY 4TO HA ero croponks
Hbr's TARKOrO MHTEpEca, KOTOPHIil JaBats O eMy IPaBO BCTYOHTH B
kavecTBs II0COOHHEA; TAKHME HHTEPECOMT HeIp3sd NPHBHATH Melamie

') Moii Yuebu. pye. rp. cya., b-e usj. erp. 1060—107, Jaeckel, . ¢., erp. 193,
Otto, B. ¢., eTp. 239. Hartmann, v. ¢., erp. 181. Menneas (crp. 295) Tpefyers
114 BCTYIACHIA JONERHNER Bh KadecTeh 10c0GHITES COTIACA TPETHATO IMIQA, HE 065
AcHAA NPUYNHEL 3TOro TpebOBaHIA.

?) Kranichfeld, n. c., crp. 47.
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ero, uroOK TOTH HIM JPYIO M3 0GOMXT ero EPEJIHTOPOBE, T.-€.
WA TEPBOHAYANBHHI €r0 KPejuToph, WId Tperhe Jumo, 1o ofpar-
HoMy TpedoBaniio, moxyunio pambe yuposiersopemie. IIpormes aroro
Orro ') cmpaBejmBo BOSpakaeTs, WTO mPaBO perpecca, EOTOpOE
Tperse auno uMbers Kb JONKHHEY, 3aCTABIACTS IPH3HATH 33 IIO-
crbJHAMB TOCTATOYHHI WHTEpeCh 11 yuacris BH Kauecrsb 1mocol-
nuka. Kb aroMy majgo mpumGaBnTh, 9O efBa-Iu HAMZETC JONKHAES,
COBHAIOM[Ii TPOBANYI0 €My HEBHIOAy M BHAIOMIfl 0 BOBMOKHOCTH
OTBpameHiA mocxbiHell myreMb BCTYIIEHis BB mpomecen, GyAETH
AYMaTh O TAKOMB B3IOPH, EaK® TOPAZOES YAOBIETBOPEHIA ABYXD
EperuTopors. Kpomb poimemka BF poam mocoGHHWEA MOmKeTE: (uIy-
PHPOBATE W MPABONpeeMHHES ero. Ho Bo3MOKEHO @ mpHBICYs HTHXD
aumps  nyrems litis  denuntiatio. ¥ Bs sroms sBompoes Kpammx-
Persis *) OfUHB BEHCKASHBAECTCA B OTPALATEIBHOME cMEICab, ccH-
JadCh HA T0, YTO WPHUTASAHIE TPETHATO IANA KB JONKHHKY OCHO-
BAHO HA 0COOOMH HXH YACTHONDPABOBOME OTHOmEHIH. Ul IpOTHES
aroro Orro ") CopaBejIEBO BO3PAE®AEIH, UTO ECIH B HTOMDH BU-
IETe mpemsATCTBie Kh HPUBICYEHIN JONKHAEA, TO BooOme litis de-
nuntiatio HAKOIA HEBO3MOEHA, n00 OHA BCErAa OCHOBAHA HA 0CO-
00MB OTHOWIEHIM TPUBIEKAIOMATO KF IPHBICKIEMOMY.

Uro wacaerca cyja, KOTODOMY WCKB 0GB ONpOBEpAKEHIH aKTa
MOJICYA€HDB, TO 9T0 CHOpPHEIT Bompocs. Ilpepromensr Guaw cammg
PasHOOOPA3HEIA OCHOBaHiA mojcyrmocTn. llpejcraBarexsaMs e mkT-
HOif Teopim Beero Goabe mpucraxzo 6w mpmmars forum delicti com-
missi. Kopus %) m Orro °) ocramucs wbpun geimgrnoéi Teopin.
“Ho forum delicti commissi me momers GrTe npuvkaeno yme moronmy,
970 BH OCHOBAHIM WCKA HE J€RATH JEIARTH °); HE3ABHCHMO OTH
TOT0, 9TO OCHOBAHIE WOACYJAHOCTH HempuMBHAMO Kb TEME Ccayuasms,
B5 KOTODHXE, II0 CO3HAHII0 CAMAXT TpPeICTABATENel  J1eInKTHOI
TEOpiW, WBTH IeIWKTa, MMEHHO, mpH XoGpocopberHOMT mpioOphreHin
no OesmesjHoMmy akry. OTTo BH BHIy 5TOTO W Ipegraraers mpuwh-
HATH Kb dToMy cayyato forum solutionis contractus, mpupesa to
coo0pamenie, 910 TyTh HCKB HampaBieHt Ha ymnuromenmie (Aufhe-
bung) ortympenia, scero wame cosepmatomaroca sn popmb xoro-
Bopa. Bm orofi aprymemtanmim kpoiorcA BCh HELOCTATEH apryMeHTH-
pyeMaro mOIOKEHIA: BO-1-XB, BB CIyJadXh O0€3MeSIHATO OTYyKie-

1) Otto, B. ¢, crp. 240.

") Kranichfeld, n. c., crp. 46—47.
?) ‘Otto, 7.\, Ll

%) Korn, m. ¢., crp. 255.

%) Otto, . c., cTp. 231.

) Jaeckel, 8. c., cTp. 185.
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Hifd Beero uyame Berpbuaerca jgoroopHad (Qopma, a rib ea HBIED,
Kakoe oOcHoBamie mojcyjHocrn cabayers npmrEars? — forum delieti
commissi uim Apyroe kakoe? BO-2-X5, JJ4 HCEOBH OJHOPOAHEIXD
JAI0TCA JBa PA3IMYHEXE OCHOBAHIA MOACYJAHOCTH WXB, H8B-3a TOLO,
yT0 BB OJHOME pbub HAe1H 00% akrh BO3MESIHOMB, BH JAPyrOMB—
OesmesiHOMB, BB OfHOMT HMberca pbiicrBurensumii animus frau-
dandi, B» JpyroMs ero Momkers # He OHTb; BB-3-XB, IpeIaraercs
pacupocrpaHesie NOpPaBUIB O IOACYAHOCTH HCEOBB 10 JOrOBOPAMD
Ha AKTH, OTF HHUXD OLIAYHEE—3TO IPOTHBHO MECIH B3aK0HOJA-
Telsl, YCTAHOBHBIIATO 9TO IPABAJIO TOIBKO i A0roBopoBs. l'ocmoj-
creyiomiee s HaYES MEbHIE CEIOWAercd BB IOJB3Y OTCYyTCTBIA Ha-
A00HOCTH BB KakKOMB-AH00 OJHOMB, CHEIIaJbHOMDB OCHOBAHIM IOj-
CYIHOCTH JJA MCEOBD 00h YHUYTOKEHIM akTa; HPUMBHEHH JOJHEHEI
OHTH NpaBHJIa HPOIECCYAILHATO 3aK0HOJATEIBCTBA O IOJCYLHOCTH,
CMOTPA IO Xapakrepy JaHHaro ucka. He pmcraisga ofmaro mpa-
BAJA, YYeHHEe YKAsHBaloTh, Kakid OCHOBaHIA HOJCYJHOCTH, IO HXE
mabRil0, He JOAHHE OHTh UpHMbHAEMB, Kakld OrpaHAYEHId Bb
9THXD CAYYAAXD JOMEHEH OmTh ycramopiess. Kosags ') npsamo
ykassiBaers npambpamu Ha mpumbEnMOcTh: Mbera mATeIscrBa 0TBLT-
ynga, mbera ucmoamenia porosopa u Mbera mcmoamenia pburenis,
1O He ponyckaers npumbaenia mbera mpasonapymenia n mbera naxo-
JEjeHiA umymecrsa. laprMams °), He BEHCTaBIAA 00WAr0 HPABHIA,
nepeyncIders HenpaMBHAMELS OCHOBAHIA HOJACYIHOCTH, & HMeHHO: MbeTo
ncuoanenis pbmenia, ybero menoaneHia joropopa u MbeTo HaxXOHACHIA
HeABMKUMAr0 umymecrsa. lekeas *), gonyckas npambeenie ocrosamiii
MOACYAHOCTH, YCTAHOBJIEHHHXD JIA IAYHHXD HCKOBEH, a Takme Mbero
HAXOMEJEHIA HEJBHAAMAr0 HMyNeClBa, MCKIIOYALTH H3L YACIA J0-
NyCTUMEXF OCHOBaHiil —wmbero memoaHeHia a0rosopa m Mbero mpapo-
napymenida. l'ocnogcreyiomee mabmie, BH OCHOBHOMB €ro MOJI0eHin
He MOmeTdh OHTL DPHHATO, IHOTOMY YT0, BO-1-XB, HCKH 005 YHHUTO-
JReHIM AKTa He NPOABIAETCA BB CTOJIBEAXD PAsHOOOPA3HHXBE (op-
MAXh, YTOOH Kb HeMy MOIIA OHTh HPUMBHAECMH pPaSAAYHES ClIe-
IIaJIpHEA OCHOBAHIA MOJCYAHOCTH; eJHHCIBEHHOE pasinyie, MOrymee
ambrs BE JAHHOMB caydyab 3HAauYenie, 3TO — OTHOCHTCA JH HCED
KT JIBUEAMOMY HJIH HeJBHEUMOMY umymecrsy. Horaa mpagerca npumb-
HATh MBCT0 HEmoaHeHiA A0orosopa, Korga Mbcro nenoaneHida phuenia—
yueHse He TOBOPATSH, 44 W CKA3aTh TPYAHO; OCTABUTE CY/Ie0HYI0 HPAKTHERY
H 3AKOHOZATEJIHCTBO (3T BCARUXT PYROBOJAILUXTD HAYAND TOHE HEaAbsd;

) Cosack, u. c., crp. 226.
*) Hartmann, 5. c., crp. 27—28.
%) Jaeckel, B c., erp. 185,
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BO-2-xb, camoe pasHoobpasie B3II4JOBB YYEHRXD 9T0H Tpymusl
YEa3HBaelrh Ha 10, 4T0 o0mad HXD Touka spbmis me pbpHa; mexopd
8% OJHOH | TOii #ke Mpcad 00T OTCYTCTBIH HAZOOHOCTH BB CHEIiatb-
HEIX> TpaBHIAX’h, RAMIE C€O3JaeTh CBOM npasmia— u jAbiaers
W3T HOX'G CBOH HCkIwdYenia. Pompaerca sompocs, Kakia e 0CHO-
BAHIA IOACYLHOCTH MOTYTDH OHTh NPEAJIOKEHH N8B MECTH OCHOBAHII
nojcyuocrd, yrasauunxbs Hopmowms, Orro, Hosakoms, I'aprmamoms
n leserens. O mberk npasomapymenis msi ywe ropopmad. Yro
racaerca MbcTa HCHOJAHEHIA JOrOBOPA, TO OHO HE MOKETS OHTH
upumbreno, Bo-1-Xb, yEe IOTOMY, 4TO, YCTAHOBIAS €ro JIA HCKOBD
00p HCIOJHEHIH JAOrOBOPOBB, 3aKOHOJATENb MCXOZWID W35 TOH MBICIH,
yro, A% KOoMKHO OHI0 MOCIEI0BATH KOOPOBOJIGHOE HCIOJIHEHIE, TaMb
peero ypoombe TpeOoBaTH NPHHYANTEIBHAr0 HCHOJHEHIA; BH HCEAXD
®e 00F YHAYTOmEHIW akra pbus miers He 00 UCHOJIHEHIW, & 0
BO3BPaT IOJYYEHHATO BO HCIOIHEHie akTa !); BO-2-XB, 310 OCHO-
BaHIE YCTQHOBIEHO JJIf JIOrOBAPMBAIOLIUXCA CTOPOHB, & TPEThE JHUID
crouTs BHE JIOTOBOPHATO cOTIameRnif 2); BB-3-Xb, BH HCKAXD 005
YHAYTOKEHIA akTa phub BOBce He HAETH O CHOPB MEEAY A0roBapHRAID-
MEMEACH CTOPOHAME °); OTHOICHIA MEHIy CTOPOHAME MMH HE 3QTPOrH-
BAIOTCA, OTHOMEHis aTi camm 1o ceds ocratores Bp cumab *). He-
YAOBIETBOPATEILHO B MBCT0 memoanenia pbmenida, Bo-1-XB, 10 €Boeii
neonpejbiennocra; BEIF ACED 00D YHHYTOHEHIH AKTa IPeNbABIACTCH,
EOIJJa HCHOJIHEHIe OKas3aqoch OesycnmbmHEMSB; OHTH MOKETH €ro H
BOBCe He OHI0, MOTOMY YTO OHO HE MOINIO COCTOATBCA; JIOBOJABLHO
MYAPEHO 10 TAaKOMy OCHOBAHII0 IOJCYAHOCTH HpPEIbABATH WCEB; BO-
2-XB, JONYCTHMB, YTO HCHOXHEeHie OBJIO, HO, BaUp., mo mpogamb
HEJIBMIRAMAr0 HMMYLIECTBA OKa3al0Ch, YT0 KPEJHTOPD HE MOAYYMID
II0JHATO YJOBIETBODEHIN; HEY:KeIH eMy HeoOXOAHMO IPeJbABHTH NCKD
00 YHHYTOEEHIN akra mo MECry HAXOMJEHiA y&e OTPOJAHHATO HMY-
mecTsa? Bb ATHXD  CIyYadXb, — a IMOJO00OHHXTD MME MOKETH OHITH
MHOHECTBO, — YHCTO caydaiinoe o6crosareascrso phmaers BOIPOCH,
b WCED Joamens OHTh paspbuiens; Bb-3-Xb, X0Td HCKH 005 YHA-
YTOJREHIM aKTa €CTh BCIOMOTATENsHHH HCKF NPH HCnoIHeHim pb-
eHld, HO H3% HTOr0 eme HeIb3A BHBOJANTL, 9TO OHD IOJCYAEHD
cyay mo whery mcmoamenis plhmenis °)—oTT OpPEJBABIEHIA €10, BT
paaxs IbaecooGpasHocTH m yjoGCTBa, JApyroMy EKaroMy-1uGo cyay,
He TepaercA BHAYEHIie ero, Kaks BcmoMorareabnaro ucka. Hakomeis,

2y bl L ¢

*) Ibid., Lc.

¥ Menzel, u. c., erp. 296, np. 20.
*) Hartmann, 4. c., crp. 28.

) 1bid., cip. 27.
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nuporass mhera mureascrsa orbrumka w Mbera HaXomIeHId HeJBH-
HEAMAT0 MMYIIECTBA M HAYETO BO3PasHTh He nMBeMB—OHH H JONHKHEI
ORTh TpUMEHAEME.

Hams ramercs, 4r0 CHOPHEIH BOIPOCH O MOCYAHOCTH JOIAKEHD
Orth pbuens TaguMb 00pPa30ME: HCEH 00 YHAYTOMKEHIN AETa, B
CYIIHOCTH, €CTh HCKD, BH3BAHHEI HapyIleHIeMH IpaBa Cyze0HATO
3J0ra; ecau Tpedyercs BO3BPATHTh BH YHCAO OOHEETOBH B3HICKaHIA
JBHAEAMOE UMYILECTBO, 10, B culy mpasmia mobilia ossibus inhaeret,
npaMbugerca ofmee OCHOBaHIE [MOLCYIHOCTH — MBCTO EHTEILCTBA
orbrunEa; mO ecam TpebyercA BO3BPATH BB UYHCIAO O0HLEKTOBH B3LI-
CEaHij HeJBHKNMAI0 MMyIIECTBa, WHAYE IOBOPA, €CIH, BO-1-XB mpej-
METOM> ONPOBEPraeMaro akTa sABIJETCA HEeIBHEUMOE HMYIIECTBO H,
B0-2-XB, OHO in natura Haxojurcd BO BIAILHIE TPETHAT0 IHMIA, TO
Becero nbaecoodpasate m yro6mbe npumbmmts Mbero HaxomzeHIA
HeABHENMAro umymecrsa. llepeoe m3® 9TMXT nojomeniii OHA0 BHI-
ckasano lerexems, HO BeTpbrano TO BOspamenie co cropomm I'apr-
Mana ') W Ap., 910 WCKB 00 YHUUTOEEHIH aKTa He ecrh actio in
rem. JT0 TEOpeTHYECKOe COo0pameHie He MOEETH MMETH CEPhESHATO
sEaveHid Tams, rab pbus njers o6b yro6cTBAx®, & HIETH OHA WMEHHO
upu 00CYKJEHIH BOIPOCOBS O MOACYAHOCTH. DT0 BOSPAKEHie CIPAHHO
cramars ors 'aprmama ®), koropsii mpusmaers, Ears MH Buybim,
yeaoBieMT JeraTAMAnin orebiumka ofJajamie WMB JAHHHMD AMYIIe-
creoms. Ho m ¢b mameii tournm spbaiz a10 Bospamenmie Mazocozep-
KATEIbHO, TAKD KAk ME HEOJHOKDATHO VEA3HBAJM, YTO BbL UCED 0
Bo3Bparh mMymecrsa BH UHCIO O0BEKTOBH B3HCEamia mmbiores wb-
KOTOPEIA 4Yeprsl actionis in rem. Bropoe mn3® 9Tux® NmOXOEEHIii
HEOOXO0JAMO BEICTABATH MOTOMY, UTO €CIN HeABHKHUMAA BENlb Vike He
HAXOAUTCA N NAtura y TPersaro IHIa, TO Kb HeMY NPeAbABJILETCH
TPe0OBAHie O BOSHAIDAMJEHIH, KOTOPOE, KOHEYHO, He NOLIERATE
CyAy mo mBery HaXOmIeHis HeJBHEMMATO MMYIIECTBA.

Yro kacaerca camaro HmCka 00T YHHUTOMEHIN akTa, TO Kb
BOOPOCY 005 OCHOBAHiIAX'® ero mnpumbmsorea ofmia mpasria Bb
TOMB BHAB, KARh 910 YiKe He Pash OHLI0 YEAZAHO HAMH B IpPeAmecTBYIO-
umeMs HsIokeHiu. Merems poameHs cocraThcad HA 9TH OCHOBaHIA,
npu ueMs Tpedyercs ykasamie Ha (AKTH, NpPH HAINYHOCTH KOMXD
aKTs MOrh O OHTb NPHSHAHD HeLBACTBATEISHEMT W HMIIECTEO
MOrI0 OHTH BOSBPAINEHO BB YHCAO O0BEKTORS BSEHICKQHIA, WIN Re
910 BOSBpAIIeHie MOrI0 OnTh saMBHEHO AeHEAHO0 YILIATOW. MECTh
005 orabrenin wmera o HerbiiCTBHTEISHOCTA aRTa OTE imploratio

') Ibid,, crp. 28.
?) Ibid., erp. 60.
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officil judicis, oOTHOCHTEIBHO BO3BpPATA HMYINECTBA BB UYHCI0 00BEK-
TOBD B3HICEAHif, HECMOTPA HA CBOKI) TEOPErHYECKy0 (eaylpeuyHOCTh,
HEe MOmeTh ORThL TpoBefeHa BB mponecch ¢b noamono nocabjosa-
TEJIBHOCTHIO, & MOTOMY M WCED EDPEAHTOpa JONEEHDH OHTh HANPABICHD
U Ha HeABHCTBHTEILHOCTH AKTA, W HA BO3BPATH BEIIW WIM YILIATY
JCHEeRHOH CYMMEL

He wmaxo sarpyimemiii mpejcraBIfers BOIPOCH O BO3pame-
HifAXDB, KOTOPHA MOI'YTH OHTH IPELbABICHE OTBBTYAKOME~—TPETEIMD
JUNOMDB TPOTHBH TpeGoBaHid Epeiuropa. BHCTaBATH Takoe MOJO-
MeHie, uro OTBBTYHET He MOKETH IpPeLbABIATF HHEAKHXT BO3Pa-
#eniii mpoTuss TPeGoBaHiA, HACKOJBKO TPEJCTABIAETCA 3aMAHYMBHIMD
M camMo co00I0 HAHpAIIHBAOMEMCH, — 00 pPass CyAeOHEIME phmre-
HieMD UPHSHAHO €r0 CYyIEeCTBOBAHIe, OHO CTOHTH He3HOIeMO, — Ha-
CTOJABEO #e W HEOCHOBATEILHHIMB. TeHJeHIid COBpeMEHHO# JIOKTPHHE
RaKb DPazh IPOTHBONONOKHA; OHA CTPEMUTCH, IO BO3MOKHOCIH, pPAC-
MUPATs EpPYI's HTHXD Bospameniii. HKpaiEuMT BrpasureieMs ed
apaserca Otro '), KOTOpHI HUEAKUXE BB STOMSB OTHOLICHIH IIPErPajb
HE CTaBATH; OHB JOMYCKAETD BCAKAr0O pOJA BO3PAMEHId HPOTHRE
TpedoBaHid, Kakb KacarelbHO €ro BOSHUEHOBEHIA H CyNIECTBOBaHIfA,
TaRh ¥ WCHOJHHTEILHOH €r0 CHIH, MOTHBHpYA 310 ThMB, uYT10, BO-
1-x5, cuaa pbmenia, npusnaBmaro tpeboBamie EpejuTopa, He pac-
nupocrparderca aarbe COOpALMXD CTOPOHD; BB CHJY dToro phmenid
JOJKHUED JANIEHD NPaBa HPEIBABIATh BO3PAKEHid, JIA HEr0 OHO
00A3a1€AbH0, HO TPETHATO JUIA HE Kacaercad H, BO-2-Xb, €CIH HA
EPEIATOPA BO3IATAeTCA O00A3AHHOCTH NPEICTABATH MCIOJIHATEALHEIH
TATYXB, TO 910 AMEETH MMEHHO TO 3Ha4YeHie, YT0 HA TpPETbe JUIO
NEPEHOCUTCS TAKECTh J0KABHBAHIA, 4T0 TPeGOBAHIA HE CYIECIBYETSH,
T.-€. TOPeI0CTaBIAeTcs NPeIbABIATh BeAkaro smia pospamenid. Ilo-
HATHO, 10YeMy 3T0 Epaiinee Mubuie murbMts BHe npmearo. Yro ka-
caercd Iepsaro coo0pameHid, 10 OHO caMo 1o ce(b BhpmO, RO, 1IpA
COXPaHeHIM ero BB IIOJHOH HENPUEOCHOBEHHOCTH, BCE-TAkH, KAKD
ME YBHANMT HHKe, BO3MOKHH CIydYadm, EKOIjJA TpeTheMy JuIy He
JOJEHO OHTH TPEJOCTABICHO IPABO NPEABABIATH TAKIA BO3pameHid
NPOTHBH TpeOoBaHIA, KOTOPHA croaATs BB nperbioss cmam cyned-
Haro pbmenia. Bropoe e cooGpamenie 0e3yCIOBHO HECOCTOATENLHO
camo mo ceGh; HEOOXOJMMOCTH NpEIBABICHIA EPEIUTOPOMT MCHOJHHU-
TeJbHATO THTYJA €JBa-IN MOMKHO IPHJABATH JUINL TO 3HAYeHie, 410
Oaarojapsa eil mepeHocuTcs Ha OTBBTUMEA TAMKECTh NOEARHBAHIA He-
CyLIeCTBOBAHIA TpeGoBaHid; oHA mMbers, kak® MH BHpbim BHme,
cBoe 0c000€ 3HAYEHIE W, YCTAHOBAAA €ro, HEeAb3d H IpPENOIOKHATS,

) Otto, H. ¢., crp. 239.
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470 W3H HTOr0 MOKETH OHTh cibrans mopo6msiii Bsions !). Paseh
MO®EHO H8G YCTAHOBICHHALO, HANUD., 3aKOHOMT Tpe0OBaHIA, YTOOH
EpPeiuTops npejcraBuas usBLerHEll  (arTh, 000CHOBHBAONIA ero
IpaBo, BCerja BHBOJATL, YTO TpedOBaHIEe 9T0 YCTAHOBIEHO WMEHHO
¢hb IbIpl0 mepeHecTH TAMECTs JOKA3BIBAHIA NPOTHBHAIO HA JIOJIEK-
HAKA; €clIu »T0 MHOTAA ¥ OBBaeTh, T0 JaleKk0 He BeCerja; 9Toro He
OHIBAETTH TOTJA, KOTAA JAHHOMY (haKTy, HPUBOJAMMOMY UCTIOMB, HPH-
jaercd 0OesycAOBHAH CHIA; Haup., (Qakrs npusnans cyleGHEME pPb-
menieMs, 00Je4eHB BH 3aKOHHYH (opMy H T. I.— TYTH HCRIIO-
YaercA BCAKAd BO3MOKHOCTH JOKA3aTeNbCTBA IPOTHBHATO.
I'ocnogersyomee Mmabuie orBognTs 0rBbTYNKRY H3BbCTHREI KEPYID,
Bb Opexbiaaxs KOTOPAr0 OHB MOEETHs NUPeAbABIATH HPOTHBL TPeGo-
paHld EpejnTopa m3BBCTHEA BospameHid. Beb BoaMOmEEA BL BTOMD
cayyal Bospamenia Moryrs OHTL CBeJeHH Kb JBYMB TpyINaME:
NPONSBOJHEA ¥ CAMOCTOATENbHEIA; IEPBEA YEPUATcd H3B IPABOBOIT
cepl JORHARA, HOCABIHIA—N3D NPABOBO Cepr caMoro Tpernaro
auna. Yro kacaercs NpousBOLHEX'G BO3DAmEHIH, T0 OFHH YueHHIE
JOIYCKAIOTH, Jpyrie He [00ycRaloTh NHXB upepbasienia. Tars
lexeas %) u Kopas ®) GesyciaosHO 0rpHnAOTH BO3MOKHOCTH MXH TPH-
wbreniga, mpmBojA TO cooOpamenie, 4yro, BO-1-XB, X014 cumaa pb-
meHis ¥ He pPacmpoCTpaHdercd HA TPETbHXB JNNG, HO €cIH YCI0-
BIEMT ONPOBEPHEEHIA AaKTa ABIAECTCA HCIOJHATEIbHAA CHIa Tpedo-
BAHIA KDEJHTOpa, TO STHMD Y:Ke YRasnpaerca Ha Aabiicreie mcmoa-
HATEJIBHAI0 THTYJA H IPOTHBD TPETHUXD Julb; TEME Goake, uro
NpPaBo OHPOBEPEEHIA CBA3AHO € HCHOJHATENBHOIO CHIOK TpeGo-
paHiai—u 1whib ero BagIYaercd BH pacmupeHin kpyra Tbxn npe-
METOBH, H3H KOTOPHXD EPEIUTOPH MOAKETH NMOJYYHTH YIOBAETBOPEHie;
BO-2-Xh, BO3paiKeHif, MOYEPIHYTHA H3D HPABOBOH cfepH JOMEHUEA,
CyTh TAKB-HA3HBaeMHA exceptiones ex jure tertil, npexbaBIeHie
KOMXD He jomyckaerca. Rpomb srux®d coobpameniii Heammue 3amb-
TATH A TO, 4TO, BB-3-Xb, CcyleOHoe pbmenie, ecii B He CO3JaeTSH
HOBAr0 IPaBa, TO CO3JAeTH HOBOE CAMOCTOATEJbHOE OCHOBAHIE Tpe-
Oopamid; OHTH MOMKETH, JAHHATO Tpe0OBaHIA BB ABHCTBATEILHOCTH
BoBce He OHJIO HIH NIPOTABL Hero mmbiach Macca BOSpameHiil, HO
pazsr phienie mOCTAHOBIEHO, CO3JA€TCA TORIECTBEHHOE CH TPEK-
HUMB 10 COAEpKAHI0O W CBOGOAHOE OTH BCAKHXT BO3pPaKeHiH HOBoe
TpeboBanie; pash Takoe TpeGopamie ycranopleno pbmeniemn, Ges-

1) Korn, H. ¢., crp. 19,

%) Jaeckel, n. ¢, cTp. 17.

% Korn, B ¢, L. ¢., ccunatomiiica na counnenie Hinschius'a 8s Anwults
Zeitung 1866, N2 79.
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YCIOBHO HCRIWOYAETCA BONPOCH O TOMB, CYIECTBYeTH JH OHO 10
npaBy miH TmporEBEO Tpasy '). Jlpyrie yuemsie, OfHAKO, BHCKasH-
BAIOTCA HE CTOAb 0esyCIOBHO LPOTHBT NPOU3BOAHEIXG BO3paeHiil.
Teces ) m orvacrn Kosaws ®) parors orpumarersayio  opmyay:
TpeThe JHNO0 He BB npasb mperrABiATs Takid BO3PAMEHid, KOTOPEIA
caMb JOJKHAKE HE MOT'H OH eme IpelbABHTH. 1arad (OPMYJIEpPOBEA
COBEPIICHHO MSIWIIEAA TOHKOCTH; leces me pbmaerca Qopmyampo-
BATh CBOIO MEICAb MOJOKATENBHO, IIOTOMY YTO IOJOKEHIe: Tperbe
JUI0 MOEETH NPeJBABIATH JHINb TH BO3pakeHid, HA KOTOPHA MO-
#HeTH CCHLIATHCH JOMEBHUED — Oylers He BEpHO, MO0 HALO TYTH
OTOBOPHTH OZHO HCEIYEHIE; HCKIOYEHIe 3T0 — BO3PakeHId UHCIO
JIWYHATO CBOWcTBA, T. H. exceptiones personae cohaerentes. Muicas
9THXS YYEHHIXH Ta, YTO, 33 HCEIOYEHieMb NOCIbAHUXB BO3pameHiii,
TPeThe IHI0 MOKETH NPEIBABIATL BO3PAKEHIA, KOTOPHA OTEPHTH
eme JAJdd CaMoro JOJKHHEA; HANP., OHO MOKETH HPEIBABATH CIIOPS
0 mOAIOrE arTa, MOEETs YEasarh HA TO, YTO JONEHAKS TNPOA3BENH
yoraTy psaMEHT B3HCEaHiA, W, cabioBarerbHO, 910 EPELATOPS YAO0-
paersopers u 1. . Ho, ¢® jpyroii cropoHE, MOHATHO camo c00Oii,
YT0 BOSPAKEHI1A, KOTOPH:A OHLIN y&ke cIBIAHE J0JKHAKOMB W CY/OMB
OTBEPrHYTH H EOTOPHXB OHT HE NPeIbABIAIG ¥ HE MOKETH Bb
JAHHEH MOMEHTH NUPEeIBABATH %), He MOIyTs GHTh HPEeIbABICHH H
OTBBTYAROMB—TPETbAMD JHIOOMB. ITY MHCIb BB Goabe kKaTeropudHoii
n sacHoii Popmb Brckazmsaers Menneas °). Ouns pbinTs Bospamenis,
HA3BAHHHA HAMH IPOUSBOJHHIMH, Ha BB Kareropin: Bo3paikeHniid,
KOTOPHS MOTYTH OHTh IPEIBABIEHH J0JKHAEOMB, W BO3PAMKEHIT, KO-
Topeis Ooabe HMB He MOryTrs OHTH HpelbABIEHH; IpelbiBIeHie
NEePBHXD J0IEHO OHTh, BTOPHXBH—HE JOJKHO OHTH JONYHIEHO, TIO
co00pamkeniaMb, CXOZHEMD Cb BHINEH3I0KEHHFIMA.

Bropyio rareropiio Bospameniii o0pasyloTs BO3paEeEHiA caMo-
CTOATENbHHA; Yepmad CBOM OCHOBAaHIA Wb Cdeprl mpaps orebr-
YAEQ, OHW JONYCRAITCA y®Ee HOTOMY, YTO OCHOBAHIA DTH JEKATH
sa mpexbrama cuasl cyjreomaro pbmenis °). Coga ormoearcs, eo-
1-XB, BO3pAEEHidA, OCHOBAHHEIA HA OCOOHXTH Npapaxb orehTYnka;
TaKE, HAOp., Bo3pameHie o sauerh, BH TEXT cayyaaxs, KOrja MCED

1) Iesz, B. ¢., crp. 41.

?2) Ibid., B. c., crp. 41.

*) Cosack, u. ¢., crp. 38.

1) Expa-nmn ocuosaressno u sambuanie ['aprmama (crp. 66), 910 mpaso
BO3pagenia oTBbTYHEA He IPOH3BOMUTCA 1l HEASBIUCHMO OTD JONBHHEKA.

%) Menzel, u. ¢, crp. 4.

¢) Jaeckel, u. ¢, crp. 18.
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00 YHHUTO:REHIN AKTA HANPABIEHT HA TOJYYEHie JIEHERHATO ILIA-
Tewa 1), B0-2-Xb, BOspameHie 0 TOMB, YTO caMO TpefoBamie Epein-
T0pa KT JONKHARY TOJIERATE ONPOBEPMEEHID, — X0TA, KOHEUHO,
JUIIb BB TOMBH cayuab, ecau OTBETUYMET BB TO /e BpeMA KPeJHTOPD
JAHHALO JOMAHOEA W AKTH COBEDIIEHD BB ero ymepds ), Bh-3-Xb,
exceptio doli, B mnporoms cmeicab, T.-e. BO3pakeHie, HANPABJIEH-
HOe OpOTHBG KEpejuTopa, jxodmBmAarocs cyjednaro phmenis; coja
OTHOCHTCA BO3pakeHie O CHMYJAIA, T.-e. COTJANICHIH EpPEJuTopa u
JOJKHAEA, BH CHIY KOTOPAro CHMYIAPyeTCAd akTh €b TEMB, 4r00H
OHB OHID TOTOMB ONDOBEPTEYTDH °); Hamp., A BHjarh D Gesgenes-
HOE 3aeMHOe THCHMO, IO KOTOPOMY # €OCTOfioch cyieGHOoe phbmenie;
garbMB, A IOJyuaeTH € CBOErO JONLKHMEA D IIaTem®s, He CEPHBAS
CBOET0 WMYIICCTBEHHAIO HOJNOKeHiA; ecam b npeysaenrs meks 005
VHHYTOMEHIH agrra Imiarexa M B MOEers JI0RasaTh 0es3JeHemHOCTD
54€eMHAr0 IUCBMA, TO OTEA3HBaTh emy BL nmpasb cpbrare aTto BO:-
paigenie—nBTL OCHOBAHIA, BL-4-Xb, BO3DAKEHIA OJAPEHHAL0 0 €ro
ignorantia fraudis wiu bona fides mpn ycaoBiAX® W BB CAYYAIXD
BBIIIIEA3I0KEHHEIXD.

Uro xacaerca JOkasaTelbCTBh BH Hpomecch ompoBepmenia
aKTOBG, TO TyTH npumbEAIOTCA 00uUld IpaBmia BL TOMT BALL W ¢
1M 0COOCHHOCTAMH, KaKE 9T0 H3JI0MKEHO BEHIIIE.

Haronens, Bt Hauaxb a10if IIaBR MH YOOMAHYJIH, 4TO ILIPAaBO
EPEJHTOPa OMPOBEPraTh akTH OXpaHgercd W Bospameniamu. Reus in
exceptione actor est. llomaTHO, YTO MOJB30BATLCA HTUMH BO3pAmE-
HIAMH EPEIUTOPD, UPABICYCHHE TPETHUMT JUIOMB, MOMETH OPH
TLXT e YCI0BiAXD, EakD ecau Oul OHB Kelalb NpPeJLABHTL Kb I10-
cabpmemy orpbiasnoe mcrooe TpeGopamie. Taks urTo, CTPOro TOBOPA,
00n aroMb cayusat mHewero ymommuars. Ho ecrs Bp HEMB OJHA
0cO0EHHOCTh, YEassBaeMas coBpeMenmo nokrpunoio. Iloxomenie Ta-
KOr0 0TBBTINES HBCROIBEO 001€T9aeTCA ¢b IPOIECCYAIbHOH CTOPOHE—
npejjaraerci He TpeGOBaTh OTB HEr0 HEMEIJCHHATO YEA3aHid HA
MCIOJHUTEIBHYI0 CHIYy aKTa; €My jJaeTci CPORD JId IIPeJCTaBIeHifA
JIOKA3ATEIBCIB TOF0, UTO aKYTH 00JaJaeTs TakoBOH cuiol ). Takoe
o0nervenie BechMa BamHO A oTBBTYMEA m BmOaEt wmhaecooGpasno;
XOTA, €5 APYroif Cropomsl, HETH TAROI0 BaROHOZATENHCTBA, KOTOPOE
He jaBajao O Cyay mpasa BB mocabameMsb ciysal HPOCHTH OTCPOYEH

1) Menzel, B. ¢, crp. 48.

%) Ibid.; 1. c.

%) Hartmann, 8. ¢, crp. 48. Otto, u. ¢., crp. 239.

Y) Cosack, B. ¢, crp. 36. Jaeckel, 8. e, crp. 23. Menzel, 1 c,
crp. 292
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AJA TpejbABIEHiA HCHOARATEAbHAro Taryia. Hakomenms, He MOKETH
nojJemar COMHBHIIO u BOSMOmHOCTH ofpaluenis EpejaTopa Kb
TperbeMy JRIY H €O BCTPBYHHML HCKOMD ).

I'IABA TIECTAA.

IIpexpalleHie mpaBa KpeguTopa ONpPOBEpraTbk HPHUIUYEcKie
AKThI, COBEPLIEeHHbIE NOJNMKHUKOM™S Bb €ro yuepos.

llperpamenie raasHaro npapa. CaMocrosiTeanrHOe IpeKpaniedie npasa
KPEJIHTOpA. .

IIpao Epepuropa ONPOBEPraTh AKTH HPEEPANACTCS OOMAMHE
cmocoGaMu Tpekpaienia TpakiaHcKAXDs npass. (Cpefens dTH cno-
coON MOTYTH OHTL KB ABYMB: BO-1-XB, OHO HpERpaIAercd CH Ipe-
KpalleHieMs IJIaBHAro Ipaea, T.-€. OpaBa Tpe(oBaHif KpejuTopa KL
JOJHKHAKY; KART accessorium OHO yiKe €B HOpeKpaulenieMt Hepraro
Tepsers BCAKOE 3HAYEHIe; HANp., €CAH EPEJUTOPH B3HCKAIDL BCE eMy
NPHYHTAIONELCSs H3D APYIOr0 MMYHMIECTBA JONKHALA, HIH HOJAYYHAE
ILIATY, WIM WPOCTHAS JOATH, WAM 3a4elh €ro @ T.I. °); BO-2-XB,
OHO Npekpamaercd, Kak®h OTABIbHOE IPABO NPH CYNECTBOBAHIN II1AB-
paro. Nemo invitus agere cogatur; a mOTOMY BOXd KpeiuTopa
umbers GesyciopHOe B3HAYEHIE — OHL MOKETs M OTCTYNHTLCA OTH
cBoero mpasa °), mowern sambuurh csoe tpedosamie m T. a. Oco-
OeHHOE JKe 3HAYEHle HPUJAACTCA JABHOCTA: MH y#&e Buibin, 4ro jaa
OCYIECTBICHIA TIpaBa OmpoBeprarh OesMezjHH akTT BechMa mbie-
C000pa3HO YCTAHOBATH OCOOEHHYI0 KPATKYIO AABHOCT.

ELr FLALd Sy JRES

-l

1) Violderndorf, o. ¢, erp. 96. Contra Hartmann, n. ¢., crp. 146.
*) Menzel, B c., erp. 303,
) Cosack, n. c., crp. 352.
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OnbiTh noctpoeHin obuiaro yyeHis

O HPABBD PEI'PECCA )

Hayka rpampanckaro mpasa Gaarogapi reHilo pUMCKHXE 10pH-
CTOBB, YpPesBHYAiin0 Gorara mupornmun odobmeniamu. Kean s nbrons
pAxE WHCTUTYTOBS HPOABIAKTICA W3BBCTHEA 00miA ueprhl, T0 OHE
oTTyAa BHAbAgIOTCA, W cosgaerca odmee MOHATIe W o0mee yuenie,
TAKh ITO NPH HBI0KEHIH OTABILHEIXS HHCTATYTOBS YKASHBAETCA JMIIh
Ha Oco0eHHOCTH HTOr0 mOHATIA. Komewmo, Mmoraro y&e crbaano Bb
9TOMB HANPABIEHIN, HO, [yMAETCH, elle MHOraro He CIBIAHO; MEHEIY
IIpOYNME, eme He YCTaHOBIEHO ofmee IOHATIE W He MOCTPOEHO
obmee yuenie o mpaeb perpecca, mpospasomenmcs BH whroms park
OTIBIBHEIXS HWHCTHTYTOBS. BHIR MONHTER 0000meris ABROTOPHXD
opys perpecca. Hamp., Illedi oGo6murs crysanm massamHATO HAME
IoCpejCTBeHHAr0 perpecca ymravenraro; HaGass 06o06muars npasa
perpecca ImopyyATeld H COOCTBEHHMEA 3aJ0KEHHOH JPYrAME Bemu
1 Jp., HO BCé 3TO OYEHH JAJEKO J0 OOIIATO0 yuYeHid, YueHis 9TOro
eme BHT5. Bb HesaBmgmOMT® mOIOmEHiN ORAZAINCEH yYeHEe, MOCTa-
BICHHEIE NOYeMy-In00 BB HEOOXO[MMOCTh OCTAHOBATHECA HA O0OMEMD
NOHATIH perpecca. Bb TakoMs mozomenin orasatca mspberHEil IBH-
IACTS OKKB, KOLAA OHG B3AIh HA Ce0d COCTABIEHIE CTATHH ,Re-
gress“ BB caopaph loxsuennopda. Brmeas oms uss sarpyamenia,
HeAb3A CKasaTh, 4TOOH ocrpoymHO. OHB OpAmENH KhH OTPHIATEIb-
HOMY Desyabrary, OGBABHBL, YTO PErpeceh HeIb3d W3I0KHTH KAKTD
eIMHEI IopuIHYeckiii HHCTHTYTH, Takb Kakb OCHOBAHIA M mocaba-

') @ypn. Mun. IOcr. 1911, Hoabps.
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CIBil €ro Bh PABIAYHHIX'D CIYIAIXD PASIMUAH; TOAGEO H BOZMOKHO
nepeuncaurs orpbasneie cayvam, vab rosopures o perpeceh. Cams
OHB Jalrbh 0Yedb HeonperblenHylo XapakTepucInky perpeccy, Kakb
npuraszanie na BosMbuienie yOHTEOBB, NMOHECEHHHXS KBMB-I100 B
ero cmomeniaxs (Verhandlungen) ¢s tpervuws immows, mpu uems
WIH TpeThe JUI0 BHCTymaerh BB KauecTsb ero EpejuTopa, Wim caMb
OHB BHICTYyNAaeTh Bb KauecTBh LpegmTopa TPETRAr0 JuNa; & 3arbus
IRRD Tepevyncigers uersipe cayuad perpecca. Mems, ojmako, 6es-
orpaauoe mmbmie OKEa He OCTAmOBHIO; OHO Mems eme Goxbe samm-
TPUroBaJo, u A pbmmas cpbiars MOUNIKY mocTpoeni 00M@Aro yueHis
0 mpasb perpecca, H3IOKHBH €r0 Bb CERATOMB Oueprb.

I

[Toys perpeccoms (mpasoms perpecca) cabiyert pasywmbrs mo-
60unOe, 10 OTHOIIEHIID Kb TIIABHOMY, 0043aTCILCTBO SUi generis,
no cuah Koero ojHO JMIO, HABKHBAEMOE perpejieHToMs, HMEers mPaso
TpeGoBaTh 06PATHO 0T IPYIOT0, HAZHBAEMAT0 PErPEcCaToMs, n3BheTHyIo
CyMMY J€HEer's, YIIAYeHHYIO perpejienToMb HIA TOIYYCHHYIO Perpec-
CATOMB> BO HCIOJHEHIe IIaBHAIO 00A32TeNBCTBA, IPH TOMD MJIH HHOMS
OTHOIIEHIN Kb CeMy HCHOOJHEHI0 TPEeThAr0 JHNA, & AMEHHO: W.IH
ATOMY JHAIY YIIAQYeHa JAaHHAH CYMMa perpelieHTOMSb, WIH OTFH Hero
MOJIyYeHa 9Ta CYMMa perpeccaTroMb, WIN e, XOTA pPErpefieHts u
VILIATHIB 3Ty CyMMy HEHOCPEJCTBEHHO perpeccary, HO OCTaBIeHie
ed y ceba mocabIHUMD 3aBHCATS OTH 00pasa ABHCTBIS TpeThATO JIUMA.
Br mepsoms cayualh cymma ymrauena perpeiieHTOMT TpeTheMy Iy
32 CYeTH perpeccata H IOTOMY JOMEHA OHTH BO3BPAIIEHA IEPBOMY;
BO BIODOMB cIyyah cyMMa WOJyYeHA pPerpeccaroMs OTH TPEThATO
JANa 33 CYeTh perpejieHta, a MOTOMY J0JEHA OHTH BEAAHA mocrb-
HeMY, BB TPeTbeMb caydab ymrauemHas cyMMAa IIOJIEKHTH BOSBPATY
perpeccatoMt perpejieHTy BeabjacTBie COBepHIEHIA TPETHEMSB JIHIOMB
AbiicTBiA, aFBYIAPYIOIAr0 HCIOAHEHIE PErpeccaToMb TIABHATO 00d-
3aTeJbCTBA.

Han6oabe xapakTepnrie c1yyan yEasaHHEX TPEXB KATEIOPiii CyTh:

1) mpaBo perpecca IOpydYdTeNd EH JONKHHKY, 324 CYETH KOTO-
paro OE'B YILIATHIH KDPEIATOPY, IPaBO perpecca COIHIAPHATO COLOJI-
RHARA KB OCTAJBbHHIMG, 38 CYeTH KONXH OHD YIIATHIS KPEJHTOPY,
IpaBo perpecca JnlQ, TPHAABMAre Ha celd M YILIATHBIIATO YYIROM
JOIIs EPEIUTOPY 3a CYeTh JOJARHHUKEA, IPABO perpecca co6CTBEHHUEA,
BEIEYIUBIIATO CBOI0 Bellb, 3JI0KEHHYI0 ADYIHMB JANOME, 32 CYETh
BTOr0 JHUO3, MPaBO perpecca JuNa, 3aCTPAXOBABIIAIO YYMKYHO BEup,
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NpPaBO perpecca KOMHCCIOHEPA, KYUHBIIArO Beulp 33 CYeTh KOMMH-
TeHTa, ¥ T. 1.

2) mpaBo perpecca COIMIAPHHEXT COKPEAATOPOBS Kb EPEIUTOPY,
NOJYYHBIIEMY JOAT'H 32 CUETH OCTAJIBHEIXD, TPABO PErpecca KOMMH-
TEATA Kb KOMHCCIOHEDY, IPOAABLIEMY Bellh 3a CYeTH NepBaro, u T. 1.

3) mpaBo perpecca IeccioHapifi ET IeAEHTY, €CIH JONKHNED
He ymiarmas joara (upm bonitas nominis) miu I0oEasass OTCYTCTBiE
veritatis nominis, mpaBo perpecca DOEyHuAEa EB HpojaBmy (evictio),
ecau BCTYNIIARD JO0Ka3alb CBOE HPaB0 COOCTBEHHOCTH, W T. II.

Takossr mauGorbe xaparrepmusie cayuam npuMbHeHis Tnpasa
perpecca. Hamppii mas HEXB, Kakb OH €BOcOOpAseHD OHB HA OHID,
cojep®EATs BB ce6b 1B oOmie mpusHAKW, KOTOPEHE CBeleHH BB Ha-
meil xapagrepucragsb.

PasemorpamMs Eaminid W8h STAXT IPH3HAKOBD BB OTABIBHOCTH.

1) Perpeces ecrs 06azaTenbcTBO Sui generis. OTHME 4
X0Uy CEasarh, 4T0, Kak® OH pasHoOOpasHEH HH ORJAA caydam pe-
rpecca, OHB 0CTAETCA BO BCEXD HTHXE CAyYasXb THMB ke 00d3aTeIb-
CTBOM'B, I[EHTPOMT KOTOPAro SBIAETCA NPaB0 TPeOOBATH BOSBPATA
NOMYYCHHAT0 WM YIJIaYeHHAT0 BO MCHOOJHEHIe TJABHArTO 0043aTelb-
¢rBa TUPH M3BECTHOMB OTHOUIEHIA Kb WCHOJHEHII0 TPETHATO .JIUIA.
YrBepiaarh, 4T0 BB OJHAXD CIAYYadAXH 9T0 00A3aT€ABCTBO 1O Man-
datum’y, BB gpyruxs mo negotiorum gestio, Bs rpersuxs condictio
aufo sine causa, Jm60 ob causam finitam, B maATEHXB subrogatio
u T. 1., Eagp OyJers YEasaHO HHKE, COBEDPIICHHO HEOCHOBATEIHHO
n0 cymecrsy m JammeHo HaywHOif mhem. Perpeces ecrs perpeccs,
Kakbh 3aeMb—3aeMb, HAEMH —HAeMBb U T. I.; HUEAKiA TYTH aHAJIOTIH
PasIMYHEIMG THOHAMB 0043aT€IbCTBE He HymHH. Hakb 10 OTHOMIEHIIO
KO BCAKOMY 0043aTe€InCTBY Sui generis, Takds W IO OTHOIEHI Kb
perpeccy, COBepmIEHHO BeyMECTHO BO30Y:KIATH BONPOCH, KH KAKOMY
Apyromy o0gsarerscrBy ero mpiypounts. Homeuno, s He oTpmROaw,
YTO M perpeccs MOKeTs OHTh BAIOH3MBHEH'E, IONOJHEH, HPHHATH
YEPTH APYroro 0043aTeIbersa, BCILICTRIE PABINYHEIXD 06CTOATEIbCTES,
4 WMEHHO: BO-IIEPBHX’bB, KOHTDAI€HTH MOPYT's BHECTH BB HEro, II0
B3AUMHOMY cCOTJamenio, Th min Ipyria HHIMBAZYAIPHOCTH; HANpPH-
MEpB, OHH MOIYTH YCTAHOBHTH, YTO WOPYYHTENb, YVIIATHBS KEpeIA-
TOPY, MOKETH OCYIIECTBATH CBOE€ 1IPABO perpecca JIWMb Yepess H3-
pBerEN CpoED mam BB HECKOIBEO CpPOKOBB, MaW, HanpEMEps, mec-
CIOHADIHi MOKETH COTIACATHCA C€Bb I[EJEHTOMEH HAcyeTh YCIOBiii
perpecca, T.e. Ha c4eTH OTBBTCTBEHHOCTH TOJBKO 3a Veritas nominis
WIM TaRb Ke 3a bonitas; mam: coaupapHHil JOJKHHES, YIIATHBH
BECh JOAI's EPEIUTOPY, MOKETH CBEPX’Hh YILIAUEHHATO 34 OCTAJBHHXD
TpefoBaTh Ch Kakiaro umspbeTHHE mpomenTs W T. . Bo-BTOpHXB,
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HEROTOPEA 0COOEHHOCTH BHOCATCA BH IIPABO perpecca CyuiecTBoMb
FAABHATO 00A3aT€JIBCTBA 1 UPUTOMB JBOAKO: win a) npu phsgo pas-
JAYHHXD [IABHEXD 0043aT€IbCTBaXh, HaupuMbps, HOpH HOpyYHTEIb-
creb W mpu Iecclm—IpaBo perpecca pasindHO: BB OepBoMs cayuab
OHO HANOpPaBJIEHO I[POTHBE JANA, 3& CUETH KOTOPAr0 IPOU3BEJCHA
VILIATa, BO BTOPOMB—TPOTUBG JIHNQA, HOJYIABHIATO YIIATY; WIH #Ke
0) BB uperbraxbs OJHOTO U TOTO ®e I[IABHATO 0043aTEIHCIBA TPABO
perpecca pasiInyEO, KOTJA TJIABHOE 00J3aTENLCTBO CBABAHO TAKD WM
nHAuYe ¢b APYrAMB 0043aTeabCTBOMB; HAUpuMEBps, TpaBo perpecca
pasiuyHO IPH Ieccim, CMOTPA 1O TOMY, II0 KakOMy O00A3aTelbCTBY
COBEPHIEHA IeCCid; BH OAHWXH HM3D HTAXH CIYIAEBH TENeHTH OTBb-
gaers sa bonitas, BE jpyruxs—sa veritas nominis: BH HEPBEHXb
paBo0 perpecca 0OYCJAOBIEHO HEUCHOAHEHI€MB, BO BIOPHXB—IIOPOY-
nocreio mpasa. Voaw, mampumbps, Ha mpaBo perpecca umbers BaigHie
TOTH WJIW JPYroii BHLH TOBAPHIECTBA C€Bb Kpyroroio orpbrersen-
HOCTHI (IACCHBHAM COMMTAPHOCTD); TAKE, IIPH ApPTEIBHOH Opramm-
sallil WIeH's, YIIATHBINIA Epeguropy aprern, umbers mupaso pe-
rpecca CHAYa’I2 Kb aprerd, a 3aTBMB KB OTIBIBHEME apre’suiu-
KaMb # T. [.

Ho B® ®BEOTODEX® cIyuadx’s mpaBo perpecca Tepsers, Kakh
YBUIUME HUKE, CBOil cuemmmueckiii xaparrepd H ycrymaers mbero
NPaBy 10 TIABHOMY 00A3ATEIBCTBY HJIH TO 00A32TEIBCTBY, CH KOUMD
IIABHOE CBA3AHO, HTO COBEPIIACTCA NyTeMb YCTYHKH HpaBa, Neccin—
3T0 TAKL HasnBaeMasd cyoporamida, beneficinm cedendarum actio-
num. Taxs, EpeInTOps DO TACCHBHO COIWJAPHOMY 0043aTeIbCIBY,
IIOJIYYABD IOJHOCTBIO YIIATY OTH OZHOTO H3H JOIKHUKOBS, YCIY-
maeTs eMy CBOe MpaBo, KPEeJUTOPH, MOIyYMBIIi yIIary 0T mOpy-
yureld, YCTYHaeTh eMy CBoe MpaBo W T. m. TyTs perpejfients, 1o-
MHMO IIpaBa perpecca, OCymecTBIAETH NPaBo, Hepenierniee Kb HEMY.

2) Perpeces ects 00A3aTeabCTEO MOG0YHOE TO OTHOIIE-
nio k5 raasHomy. Omo moboumoe, me BB cmbicrh cayvaiimaro,
MOrymaro OHTh, win He OHTh, — He OHTH OHO MOKETH JHMb Bb
CHIy 0C00aro COTJANIEHIA MERAY PETPENieHTOMS U PEerpeccatoMs,
panpaMbps, korja nopyyureas donandi animo #WCHOJHAETH CBOIO
00A3AHHOCTH Tepeld KPEIATOPOMDL,—HO HTO0 HHKOTAA He Mpefmoia-
raerca camo coooii, OHO MO00UYHOE W HE B CMKCIB IMPHIATOUYHATO:
IPAJATOYHOE COMYTCTBYeTT TJABHOMY H CH IpeEpaIeHieMs ero mpe-
KEpamaercd, a TYTh HMEHHO Ch MpekpalleHieMT IIaBHATO BOSHARAETH
npaso perpecca. Oao mo60YHOE BB TOMB CMEHCIB, 4TO JOMOJIHAETH
c00010 TIaBHOE, ABIAECTCA Y&Ke €r0 IOCIBICTBIEMT W IOPUTOME ecre-
CTBEHHHIMH HOCIEICTBIEMS HCIOJIBEHIA TJIALHATO: YILIAYeHHOE 34
CYeTs JAPYroro AOMEHO OHTH HOCIBIHAME BO3BPAIEHO, NOJIYIEHHOE
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34 CYeTH JAPYroro ZOXEBO OHTH €My BO3BPAIICHO, Kakb W YIJIaYeH-
moe ycaosHo. OHO TaE® Fe MOG0YRO, Eaks, Hampambps, condictio
WIN BO3HATDAEJEHie 83 YOHTEM IO OTHOINEHI0 KB 00A3aTeJbCTBY,
KOTOPAro OHH EACalOTCA, XOTA, KAKD YBUAMUMD HUKE, OTOKECTBICHE
¢h HUMB OHTh HE MOIyTE.

Crapurs perpeccs Bp Oorbe TheHYIO CBASH €H TAABHHIMB 004-
3aTeIHCTBOMD efBa-Id HuMbBeTcd OCHOBaHIe; HENPABAIBHO OFJIO OFH
YTBEDHEIATh, 9YTO IPABO perpecca BXOAATE BB COCTABH I[MABHATO
06A3aTeIRCTBA, HAX0Jd BH HEMB CBOIO causa obligationis, kark® mpm
sajimb, manpumbps, 0043aHHOCTH BOSBPATA IOJYYEHHATO BXOJAHTH BB
COCTABDL 3a€MHAr0 NPABOOTHONIEHIA, HAXO0Jd CBOK causa BB J1adb
paajimpr m3BBCTHON CyMME, Takb-je H 345cs oOparHOe TpeGoBaHie
BXOJATH BB COCTaBh TJABHATO0 00A3aTeIbCTBA, HAXOJA CBOI Causa
pp ymaarh wim moxyvenim mspbCTHOH CyMMEL

IIpemze Bcero, mpaBo perpecca OTHOCHTCA EB CAMHIMDB DasHO-
o0pasasiMb 0043aTeNbCTBAMD, H, BHOCA €r0, KaKb COCTABHYI0 YacTh,
B BTH 0033TEIBCTBA, MHE €ro, €CIH MOKRHO TAED BHIPASHTHCA, CO-
BEPIIEBHO 00€8IMYMMD, & IJaBHOE 00A3aTeJIBCTBO NOJYYATH TAKOM
HIAEMEHTH, KOTODPHI HHYEro He UPHOABHTEH Kb €r0 HHMBHUIYAJIHLHOCTH.
Hao00opoTs, BO3BpAaTH CYMMEI, HAND., AAHHOH B3aHME, WHIWBULYAJIA-
SHpYeTH 3aeMb, KaKb BOSBPAaTh BellW, AAHHOI BB MOIb30BaHie,
VH/ABUXYAJHSAPYETH HaeMb H T. J. 3acHMB, causa obligationis sosce
He JOJEHA BXOJHTH BB COCTABS JAHHALO CJIOEHAT0 0043aTelbCTBEH-
Haro OTHONEHiA JAHHALO THIA,—O0HA MOKETH JeEATs H BHB ero:
pAlh KOHAPENIH HAXOIMTH CBOM Causae BH JPYIEXb 0073aTers-
crBax®, HampuMbps, conditio ob turpem causam, ob causam da-
torum, ob causam finitam #u 1. 1.

Perpecer aBiagerca moG0YBHMEB 00A3aTEIBCTBOMS II0 OTHOIIEHIIO
K5 APyromy, KOTOPOE BB CBOIO OYEpelb MOKETH OHTH CBI3AHO CB
TPETPEMB, WO OTHOMEHiI0 Kb HeMy rdaBHHMEB. Hazoeemts 510 Tpersne
OCHOBHEIMB 00d3aTeabCrBOMS. Takb, NpaBo perpecca MOPYIATENS
K5 JONEHARY €CTh 1000YHOE IO OTHOMEHI Kb NOPYYATEABCTBY, &
NOPY4HATEIBCTBO — IPHIATOYHOE 110 OTHOMEHII0 Kb 0043aTeIbCTBY,
UMD 00€3NEYEHHOMY; IPaBO perpecca IeCCIOHApiA Kb NEIeHTY eCTh
n000uYHOe 10 OTHOMEHI0 KB 00A3aTeIbCTBY W35 JOrOBOPA YCTYHRH
00132 TeI5CTBEHHAT0 TPABA, & 9T0 00A3ATEIBCTBO CBAZAHO CH 00:3a-
TEJBCTBOME, 10 IOBOAY KOTOPAr0 3aEINUEHT IIEeCCIOHHEIE JOTOBODPS;
OpaBo perpecca EOMHCCIOHEDA, KYOHBIIAr0 BeNmb 33 CYETH KOM-
MATEHTa, €CTh H000YHOe II0 OTHOMEHIH Kb 0043aTENBCTBY MO KOMEC-
cim MORYUEH, & 5T0 OGA3ATENBCTBO CBASAHO Ch KyILIEH-Ipojazmeii,
BARIIOYEHHOH KOMHCCIOHEDOMB; TPaBO perpecca VILIATHBIIATO JOJTH
COTMIAPHAT0 JONEHHEA Kb OCTATGHEMD HIH CONMJAPHHXE EPEIATO-
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POBB KB KDEAHTODY, HOAYYMBIIEMY AOII'B, ecTh H000YHOE BB 00asa-
TEJLCTBY YIUIQTAT HIH TOIYYATH 33 CYeTh APYTHXB, & BT0 0043a-
TEJIBCTBO CBABAHO CH JOATOBHMB 0043aTEJbCTBOMB, BB EOTOPOE BCTY-
IAJIA COJNONKHHRH H COEPEAHTOPH. Bs GoasmmECTBE e CIyyaess
raasEoe 00g3aTeICTBO IO OTHOMERiD KB perpeccy He HAXOAHUTCA
Bb CBA3H CH APYraMs o6asarerscTBoMB. IIpaBo perpecca mOEymmmka
KD OpOjaBNy moG0YHOE IPABO NPAMO HO OTHOIERI Kb Eymrb-mpo-
gawb @ T. §.—Yy&Ee TPerbaro 0043aTENLCTBA, CBASAHHALO CB IJIAB-
HEEMB BBTH, caMo riasEOe 0043aTeIbCTBO ABIdeTcA OCHOBHHMB. BB
ThX® CIyuadxs, KOrja EMEETcd Bb HAIWIHOCTH NPOMEAYTOYHOE 00H-
3aTEIBCTBO, OCHOBHOE 0043aTeIbCTBO He HAXOJUTCA BB HEHMOCpPe.x-
CTBEHHOH CBA3H Cb OPABOMB perpecca; LIABHEMD N0 OTHOMEHIN
KD mocrbiHeMy OCTaeTcA JaRHOE IPOMEEYTOYHOe 00I3aTeTBCTEO.
OcnoBHOE 0043aTEIBCTBO JHIIF MOKETH, KakB MH YIOMAHYJIH BHIUE,
BHECTH BB HpPABO perpecca Ty HIH APYLylo uepry, O0COOEHHOCT,
usybuenie, Jomoamesie.

3) Perpeccs mpesmoraraeTs HCHOJHeHie rIaBEAr0 004-
3aTeIbCTBA. OT0 HCIHOAHeHIE B BEAS YIIATH HIA NOJIyYeHid,
Kakh YBHIEMB HHEe, ecrb causa obligationis perpecca. Wim pe-
rpefieHTs yOIaTAIB H3BBCTHYIO CyMMYy JI€HErS, HIH Derpeccars mo-
AYYBIB TAKOBYIO,—IepBEH BB mpapb TpeGosarh BO3Bpara ynIaYeH-
Haro, BTOpPOi 06asams BrZarh moxyuemnoe. Ho ocoGemmocts perpecca
3aKI0Y3ETCI BH TOMEB, 9YTO JaleEo He Bcerja, Jame Bh CpPaBHA-
TeIbHO HEMHOTOYHCICHHHXD CAyYadXb, VILIATHBIIIE MOZEeTs Tpe6o-
BaTh 00pATHO YIIAYeHHOE HEMOCDPEACTBeHHO OTDH MOJYYHBINATO, HIH
IOJNYYHEBIIK 00A3aHD BOBBPATHTh MOJYIEHHOE HEHMOCPEACTBEHHO TOMY,
0Th EKOTOparo OHG moayunas. Kb 3TAMB MAJIOYHCIEHHHMB CIyIaAMB
OTHOCHTCA, Baupumbph, mPaBo perpecca IeCCiOHAPiA KB IENeHTY:
meccioHapiii MCHOAHWIS CBOEe 0043aTeJbCTBO IO OTHOMEHI0 Kb Ie-
IeHTy, YIIATHBS €My 33 YCTYILIGHHO€ IPaB0; HAHW IPABO perpecca
NOKYIIUEA KB IPOJABIY: IOEYIIMES ACHOIHAIB CBOKX 00d3aHHOCTH
10 OTHOWEHil0 Kb OPOAABIY, YIJATABG €My B3a KYILICHHYIO Bells,
m T. 0. Bp GoapmuECTBE e CayYaeBh perpejieHTd YIIATHIE He
perpeccary, a TpeTheMy JHLY, & perpeccarsh OOIyIAIs HE O0TF pe-
rpefieATa, a OTh TPeThAro JIHIA; BH IePBOMB cayJab perpegienTs
HCIOAHAJG CBOE 0083aTeIbCTBO [0 OTHONIEHII0 EB TPeTheMy, HANPH-
MBps, IOPydYATENH YIIATHIB KPEIUTOPY, BO BIOPOMB — PETPECCATH
HOJYYAI OTH TPETHATO, OCYMECTBHIB IO OTHOIICHIID Kb HEMY CBOE
IpaBo MO0 TJIAaBHOMY 0043aTeJbCIBY; HAmpAMBPSH, COAHJAPHEH CO-
KDeJATOPs MOAYYAAs YIIATy OTH IOIEHWEA Noisocthio. (Caosoms,
II0 OTHOMEHII KB JAHHOMY perpejieTy perpeccaTtoMs ABIJETCH: Bb
nepsoMs ciysak He TOTH, KOTOPOMY OHB YIIATHI®, BO BTOPOMB HE
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TOTH, OTH EOTODAaro moJyyesa ymiara, a apyroe aamo. Ha toms
pasamvid, B® mpapb am ymiaTmBmiii TpeGoBarh 00paTHO YyOIaueH-
HOEe HemOCPEJCTBEHHO O0TF IOJYYHBMArO H 00f43aHB XM NOJYIABIIIH
BHJATH IOJyYeHHOE HENOCPEJCTBeHHO YILIATHBIIEMY, HIH 3TO IIPABO
A 9Ta 00A33HHOCTH OCYHIECTBISETCA HEIOCPEJCTBEHHO Iepels ApPY-
PHMT JHIOMEB, MOEeTHs ONTh OCHOBAHO pasjpBiemie upasa perpecca
Ha iBa BHJA — HENOCPeACTBEHHOE M HOCpejcTBeHHOC. J10 jybiemie
perpecca Ha JBa BHJa BMbers, Eakb yBAAUMD HU3G JasbHbimaro,
ouens Bamuoe 3Hayenie. Ho kaks Om 10 HEm OmI0, BO BChXB® cay-
YaAXs perpecca IJaBHOe 0043aTeJbCTBO IPEANOJNAraerci HACOOJHEH-
HEMB: yIIaTa OpOH3BefeHa, moaydemie cocrodaocs. M 1o m apyroe
apigerca causae obligationis perpecca, W ymiaueEHOE H MOJyYeH-
Hoe Tpedyerca obparmo. Ho BD o6mjzemsomM® cumcas mops obpar-
HEMB TpeGoBamieMs pasymberca TtpeGoBamie IWma, JaBmaro 4YTO-
160 Jpyromy, BepPRYTH MOJyYeHHOE HMFH; perpecch HDOHAMAETCHd
mupe: 00paTHO MO®HO Tpe(OBaTH HE TOABEO TO, YTO Tpelyromii
mepejials TOMYy, OTH KOro Tpedyers, HO W TpeGopaHie TOro, 9rd IO-
cxbpmiii moayuuas ors Apyroro m utd nprYATaercd rpefynmemy, a
TaEme TpeGoBamie TOro, 4Td TPeOyIOU[iH yOAATHAB JPYTOMY M 9TO
0043a85 OELIB YILIATATH TOTH, KB KOTOpOMY TpefobaHie mpeisABICHO.

4) Perpeccs mnpejgmoraraeTs TOQ HIM HHOE OTHOMEHie
Es HCHOJHEHI rIaBHAr0 0043aTeJbCTBA TPETHAr0 JHIA IO-
Gounaro o0asareirbcTea (perpecca), a uMenHo: iulo pe-
rpejlieHTs yuaaTHAs E3BBCTHYI cyMMy TpeTheMy 3a CYeTH
perpeccaTa uJIH perpeccars HOIYIAIS TAEOBYIO OTH TPETHATO
3a CYeTH perpejienra, ambo perpeccars HOIYIAID H3BE-
CTHYI0 CYMMY OTH perpejienra, HO TpeThe .IHIO COBEep-
muao pbicreie, aEEyIApyloNjee HCIOJIBEHIEe TIABHAT0 004-
3aTeIbCTBA.

Haanumocrs mspbermaro oTHOmMEHis TpeThAr0 JWNA KB HCIOI-
Hedil0 ABIAeTcd XapaKTepHOH ueprodf perpecca, X0TA UIPH MOCpeA-
¢TBeBEEONT npaBb perpecca 9rm orEOmeHiA camu mo ceGb ouems
MPOCTH: BH OJHHXB CIyJ4adXB S5TO TpPeThe JHWIO €CTh IIOJyYmBIIi
JOATS: KPeAuTOpd INaBHATO 00:43aT€NBCTBA, BB APYIHXb—YILIATHBINI
J0APS JONKHAEG. TpeTbuM’s JIHNOMB SBIJETCA KPEAUTOPH, EOT]A
AcHoJIHeHie rJaBEaro o00A3aTeNbCTBA 3aKI0YAETCI BB ymaarh pe-
rpeziearomts mnssberHOl cymume; mHampumbps, mpu mpasb perpecca
HOpyYaTeld Kb JOMKHUKY TPeTPEME JHIOMB ABIACTCA KDPEIATOPS,
ROeMy IIopyuYmTeJb IpOHSBeIS YIIaTy; Opda npasbh perpecca co6-
CTBCHHAEA 3aJ0KEHHON Bem W, BHEYIOHBIIAr0 ee, Kb JHAINY, ee 3aJ10-
AABIIEMY, TPETBUMB ABIAeTCd KpPeIHTOPD — 3aJOrONPHHAMATEND,
KOeMy OpOM3BeJeHa ymiaTa, H T. J. LpeTbAMD JIANOMB ABISETCA
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JOIRHHED IIABHATO 00:13aT€IbCTBA, KOTJa HCHOJHEHie 3TOro 00Asa-
TEIBCTBA BAKINYAETCA BB DOIYYEHIH perpeccaTroMt m3BECTHON CyMMED;
manpavEps, BF IpaBb perpecca COIMJAPHEXE COEPEJHETOPOBL ED
COEDEJUTOPY, NOJYYMBIIEMY YILIATY, TPETHAMS HBIfETCA IOJHHUES
JaHHAr0 AKTHBHO-COJMJRPHAr0 0043aTEJbCTBA—OHD YIOJIATHIS J0II'B
EPeJuTOpy; HIu: mpE OpaBb perpecca KOMMHTEHTa KB KEOMHCCIO-
Hepy IOpH KOMHCCIA DOpPOJAEH TPETHAMD dBIAETCA NOKYNMIHED,
YOJATABIIIA 33 Bemp KOMHCCIOBEPY H T. [.

Rags s1@ orHOmEHis HE HPOCTH camu mo ce(h, oHE mpejmora-
raloTs W BH3HBAKWTG HBEEOTOPHA oCIOEHEHIA, nl0 ymiara oira
JONRHVEOMD HIH IOJyYeHle JOoATa EpPEIHTOPOME COBEPUIAIOTCH 38
cueT’s jpyroro. Bmpamenie ,3a cuers“ apyroro mupio6pbio mpaso
I'PakJaHCTBA IIPH XapakTePHCTHEEL OTHOIUEHIH 10 JOTOBOPY KO-
MHCCIH HOKYOKH W OpOJAEH; OHO MOEETH OHTh PacOpoCTPAHEHO HA
IOCPeACTBEHEOe TIPaBo perpecca. 910 BbuTo moxomee Ha mandatum
qualificatum, mo0 Goxbe muporo momEMaeMoe, GE30THOCHTEILHO Kb
¢arry mopyvemia. [biicTeoBaTs 3a cuers Jpyroro sHAUATH biCTBO-
BaTh OTh COOCTBEHHATO HMEHH, BH CHIY COOCTBEHHAr0 OpaBa H COG-
CTBEHHOH 00f32HHOCTH, 0 IOPYYeHI0 HIA (esb HOPY4YeHid, — HTO
0espasinyEO0, HO nbiicTBie, cOBepIIEHHOE JHIOMB, CBASEHBAETH €ro
Ch JIPY'EMB BH TOMB cMECXB, uro mocabrmiii apiseres mam o0asan-
HEIMD HIH YOPABOMOYEHHHIMB 10 OTHONIEHII0 Eb JbiicrsoBaBmemy,
nMbers, Onaroxapa pbiicreiio, m3pbeTHRA KB HeMy IpaBa Him 004-
sagHOcTH. Hanpuwbps, mopyunreas ncnoisders ompeibiermyno 06:-
3aHHOCTH OTH COOCTBEHHAr0 MMEHH—OHB IJIATHTS KEDEIUTOPY, HO
9Ta YIIATA CBHA3HEBAETs €r0 C€b JAONEHHEOMB. OHB #Mbers mpaBo
Tpe6oraTh Chb JOMKHHEA YIIaYeHHOe—CHT ILIATHTH 33 €r0 CYeTs.
Wm: coiupapEmii COEPeAATOP® NOAYYAAE JOIMG Ch ZONKHUEA TOI-
HOCTBI0, OCYHECTBHIE CBOE IIPaBO OTH COOCTBEHHArO HMEHH, HO 3TO
MOJy9eHie CBA3AJI0 €ro CH OCTAILHEMH CORDEIATOPaMH, OHE 00A3aHT
BHJATH AMB COOTBBTCTBEHHHA JOJIH,—OHB IOIYYHIS 32 HXB CUET.
Bo Behbx® sruxs caysadaxd perpefieETs HMEeTs mpaBo TpeOoBaTh
o0paTHO TO, 9T0 YyIIQ4eHO HMD 34 CYeTh perpeccara, HIA perpec-
cars 00A3aHB BEJIATH perpejienTy To, YTO 3a €ro CYers HOIYYHIb.

T'opasno croxnbe camm 1mo ce6b oTHOmEHIA TPETHATO JHOA KB
ACHOJHEHII0 IJIaBHAr0 00A3aTe]bCTBA IIPH HENOCPEICTBEHHOMD IpaBh
perpecca—TyTD pOJb TPETHAr0 JUIOA TAKOBA, 4YT0 TH HIM HEHA
nbiictBig ero aEHYIHDYOTH HCHOJHEHIe IJIABHATO 00433TEIbCTBA;
Takb, HAOpuMEDH, DPH NECCIH TAEMMD TPETBUMD JANOMB ABIAETCH
debitor cessus; ecim mpu OTBETCTBEHHOCTH IejeHTa 3a Vveritas no-
minis debitor cessus gokasars orcyrersie veritatis nominis man mpm
OTEBTCTBEHHOCTE IEJeHTa 3a bonitas nominis, cocraBmucs HA He-
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aAnbHEIe CpefcTBL, He YIIATAIB ECCI0HADI, TO AHHYIHPYeTCA HCHOX-
BeHie TIJaBHAr0 0043a1€I5CTBA, T.-€. 00A3aTeIsCTBA MO YyCTYHED
(meccin) mpapa; mam, HampuMEpH, OPH BBEENiH—TPETHAMS JAIOMB
ABIAETCA BCTYUIIWED, HaLIeHamid COOCTBEHHHES; eCId OHB JORa-
ZETB CBOE IPaBO COGCTBEHHOCTH HA IPOJAEHYI BEmpb, TO AHHYJIHA-
pyeTcda HCHOXHEHie TIIABHATO 0043aTEJBCTBA, T.-€. 00A3aTEIbCTBA IO~
KyDIIAEa mo Rymnab-mpopamb m T. .

Bo Bchx® sTHXB CIyYadxb, HCHOIHEHIE TIABHATO 0043aTENBCTBA
TepAeTs CBOK CHJIY 0JarofapA HACTYILIEHII HMEHHO TOTO 00CTOATENb-
CTBa, EOTOPHMT 00yCIOBICHO mO00YHOE 00A33TENbCTBO, T. €. IIPABO
perpecca. PerpegieHTs OcymiecTBIfert CBoe IIPaBO perpecca He IO-
TOMY, 9T0 y perpeccara jJaHHad CyMMa BB DPyKaxh sine causa, a
TMOTOMY, 4T0 00A3aTeIbCTBO IO perpeccy 00yCIOBIEHO HOTEPEIO HCIOI-
HeHieMb IJIaBHArO 0043aTe]bCrBAa CBOEH CHIR mId, TouEbe, coBep-
MeHieMs TPeTPUMb JANOMB Takoro xbiicTBid, EKOTOpPOE 006E3CHINIO
a10 mcmoxrmemie. Tyrs ucmoimeHie moGovHAro 006432T€IHCTBA 00YCIO-
BIEHO IIOTEpel0 MCHOIHEHIeMb IIABHATO 00A3aTeIbCTBA CBOEH CHIHL.
Hcmoanenie perpeccaToMs cBoeil 00A3aHHOCTH IO TJIABHOMY 00d3a-
TEJBCTBY, HAOP., YCTYOEa IpPaBa IeCCiOHApilo, Iepejava BemHA TO-
EYOIMARY, PasCMATPHBAIOTCA KAk HECOBEDIIEHHHA; OHH HE HCIOJI-
HAIA 00433TeI5CTBA, TAEH Kakb TpeThe JALO, Hamp., debitor ces-
Sus, I0Kasalb OTCYTCTBie veritatis nominis win HACTOAMIiH COOCTBEH-
RAED J0Ka3aJb CBOE NIPaBO; B BHIY 9TOr0 perpeccars H 00S3aHB
BEDHYTH II0IYYeHHE SEBHBAJIEHTH HeHCHONHEHHO# o6asammocTH. Con-
dictio sine causa He MoEerh OHTh NpHMBHEHA EB CIyYadMb He-
ncmoxneHia onpexbienEaro o0asateascrsa. Perpexients Tpebyers
00paTHO JAHHYI0 CYMMY BB CHIy M BO HCHOJXHEHie 0013arelbCTBA,
Je®AmMAro Ha perpeccars, a He BB CHIy Yjiep&aHiA sine causa.
Wpxa TaREMB OyTeMB, MORHO HpIiTH KB TOMYy, YTO H BaHMOJABENH
Tpefyers yIIaTH Z0Ara mocpeicrBons condictio sine causa!

ITepexogems EB pascmorpbmiio OTABIBHEIXD MOMEHTOBL IIPAaBA
perpecca: ero BOZHMEHOBeHId, OHTIA, OCYymECTBIEHIA, OXpPaHEHIA H
npeRpauiesia.

III.

Jl1s BO3HAKHOBEHIA HpaBa perpecca HEOOXOAHMO: 1) HATHIHOCTH
raiaBHAro 0643aTeIsCTBA H IpeEJe BCero HAIMYHOCTH (PAKTH-
yeckad, T.-e. CaMHil (AKTH CymeCTBOBAHIA IABHAT0 00A3aTENbCTBA,
0CTaBIAA HOKa BH CTOopoEs BOOPOCH O TOMB, ABHCTBATENRHO OHO
nwin Heybicrearessno. Pass perpeccs ecrs 0043aTEIHCTBO MOGOUHOE,
TO OHB €CTEeCTBEHHO H MOPEJNOIATAeTH CyIeCTBOBAHIE TIJIABHATO.
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Orcopa MomHO OB cxrbiarh BHBOZE 00 OLHOBPEMEHHOMH BO3HHEHO-
BeHiE mOGOYHATO M TJABHATO 0083aTelbCTBB, Takb YT0 Cb BO3HA-
KHOBEHIeMT TJaBHAro 0043aTebCTBa BOSHHEAETh W OPaBO perpecca.
Ho Bb Takoii o6meit ¢opmb sesoas me Touens. (OB MOMeHTA BOZ-
HAKHOBEHIA TJaBHAr0 0043aTeqbCTBA TO00YHOE BOSHHKAETH JIHIIb
VCIOBHO, CH BTOTO MOMEHTA perpeiients mnpioGpbraers upaso, He
o61ajamomee elle HCHOJHATEIRHOI0, PEAILHOK CHI0N; CHIA ero 06ycao-
BIEHA [IPyrEMH KOHCTHTYTWBHHIMH DJEMEHTAMH H Ipe®Je BCero,
BB DOpPAAEB WXT HAcTymIeHid, (aETOMB 'yma.'m perpefienToMs W3-
BhCTHON cyMMEl HIH (JAETOMT TOJYYeHiS pPerpeccaTtoMb TaKOBO.
IlpaBo perpejienta BB 3TOTH MOMEHTH nwberh TO B3HAaYeHie, YTO
0HO BOSHHEAETH BF IONHOH cHIb, ecId COBEPIIHTCA YIIATa WIH
noayyerie, a Bb HEKOTODHXB CIy94AX® M Jpyrie KOHCTHTYTHBHEIE
5IEMEHTH, HANp., IpW Neccin W BBHKNiH—AaHHYJHPOBaHIE HCHOJHE-
gig; aump moexb sToro u BeabjcTBie DTOTO PETPENieHT: MORETH
npelsABATs o0paTHOE TpedoBaHie, OBG MOKRETH CEA3aTh, 4TO H 10
HACTYIUICHIA IOTPEOHEXD KOHCTHTYTHBHHXB 9JeMEHTOBD OHD HMBETDH
IPAB0 perpecca, HO JONKEHS NPHGABATH: ,€CAA YILIAYY < HIA ,€Can
perpeccars moayyars‘. Takb, Ipn BOSHNEHOBEHIH IIOPYYATENbCTBA
BOBHHEAETH® H YCJIOBHOE NPABO perpecca MOPYYATE:Id KB JOIRHHEY;
pass MOPYYATEIb VILIATAIG KpPEIATOpy, OHB HMBEeTs Y&e MOIHOE,
0esyCIOBHOE TWpPABO perpecca; HJIM: BOSHAKA0 0043ATEIBCTBO 1O
neccin,—rmeccionapiif umters yCIoBHOE HIpPaBO perpecca kb IEJEHTY,
HO, Pa3b HPOM3BEJieHA YOJIaTa 34 IEeJHPOBAHHOE IIPABO W AHHYIH-
POBAHO HCHOJAHEHie, mpaBo perpecca Gesyciosmo u T. A. llomartHo
caMo c000I0, €cId OCYMECTBUTCA yCIOBie, T.-€. OKAMYTCd HAIAMLO
moTpeGHEe EOHCTATYTHBHEE 9JIeMEHTH, T0 (akTh HACTYIIEHIA HXb,
KaEb yCaORie, mwbers OODATHYIO CHIy EB MOMEHTY BOSHHEHOBEHIS
rIaBEAro o0Asare’sbcTBa; HaupaMbp®H, ecaw TWPH AETABHOH COJAMIAP-
HOCTH EpPEIATOPH MOAYIATH BeCh ZOJI'B OTFH JONEHAEA, TO TNPABO
perpecca OCTaJIbHHXB COKEPEIATOPOBS CYHTAETCH BOSHHEIMHME CBH MO-
MEHTA YCTAHOBIEHid cOJBapHAro ob6gsarenscra. BorTh Bb ERAKOMB
cMHCIB HAZ0 MOHAMATH OJHOBPEMEHHOCTh BOSHHKHOBEHIA HO00YHAIO
A TJIABHATO 0043aTeIBCTBH. OTH JBA MmEPiofa CYNIECTBORAHIA MHpaBa
perpecca, Eakb ycIoBHAaro ® GesycaopHaro, mmbiors BaEHOE S3HA-
gegie 10 BOMPOCY O JABHOCTH; HAYAJLHEE MOMEHTH €4 NIpA TJ1aB-
HOMB 00gsareascTsb m mpum mpapb perpecca He COBOAJIA0TH; MO-
MEHTH OCYMECTBAMOCTH HX% PasiuYHE: BH HEPBOMB TAKOBEIMB MO-
MEHTOMs ABIAETCH CPOKD, YCTAHOBICHHEIH AOTOBOPOMD WIH 3aKOHOM®D,
BO BTOPOMB — HACTyILIeHie EOHCTHTYTHBHEIXH DJEMEHTOBS, KOAMH
npaBo perpecca OmI0 0ofyCIOBICHO, W IpE&EJe BCEIO YUIATA HIH
HOXyYeHIe JeHeRHOH CYMMEL.
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Ho wbkoropme yuemme, a mmermro I'mprammeps ') n KaGams 2)
I0 OTHONIEHI0 KB MOPYYHTENBCTBY IOJAraloTs, 9T0 MpPaBO perpecca
MOpyYdTeaAd KB JOJIRHAEY 0GE3yCIOBHO BOSHHEAETH OJHOBPEMEHBO CBH
YCTAHOBICHIeMS MOPYYHTENBCTBA; eme A0 YOIATH [0Ara EpPejuTopy
OHB MOZEETH TpefoBaTh Ch JONRHAEA BO3HArpamjeHie sa YOHITEH,
BosMbmenie msjep&ers B T. m. OdeBHJHO, 5TH YYeHHE CTAIH Ha
Ty HENPaBMIBHYK TOYRY 3$pbmid, ur0 o6BERTOMD IpaBa perpecca
ABIgeTCd TaEme CYMMA IpPHYMHEHHAr0 YORTEA, MOHECEHHHXH H3JEP-
KEED ® T. IL., 0 4eMb pbubr Bmepeam.

Ors QarTuvgeckoii HaINYHOCTA IIABHATO 0043aTENbCTBA HAJLO
OTJAAYATh HAJIHYHOCTD IOPHJAWYECEYIO, T. €. HAIHYHOCTH HOPHULH-
seckn pbiicTBETEIBHAr0 raaBEaro odasareascrsa. Cmpamn-
BaeTCA, AONYCTAMO JH TpPAaBO perpecca Iph HexbHCTBATEISHOCTH
rraBEaro 0043aTelbCTBA, KOHEYHO, perpecca 6esycIOBHAro, T.- €.
EOTAa yIoIaTa WIA DOJyYeHie y®e COBEPHIAIUCh. Bompocs STOTH He
umbers sHaueHis BB THEXB CIyYaAXD HEHOCPEICTBEHHAI'0 perpecca,
rib wMenHEO BexbHCTBATEIPHOCTs TJABHAr0 0083aTEILCTBA SBAACTCH
EOHCTUTYTABHEIME €ro MOMEHTOMB. Takb, OPH Ieccia JJad mpasa
perpecca mecciomapia Tpefyercd IOpHJIHYECEad HEOCYIIECTBHMOCTH
(juristische Unrealisirbarkeit), kaks supasuica Ilimmans %), 1.-€.
HexbiCcTBATEIPHOCTD TEeCCIOHHATO J0rVUBOpa, caMoro muo cebdb, wmim
BHI3BAHHAS HeLBHACTBATEIBHOCTHIO ,00HEKTA IECCiH“, T.-e. OCHOBHOTO
obasareascrea. Ho mpm perpecch mo spmkmim mepbiicTBATEIRHOCTH
rIaBEAr0 00A3aTe]bCTBA ABIJETCS KOHCTHTYTHBHEIMG MOMEHTOMDB BB
OBOMT JAING HANPABIEHIA—O0043aTeasCTB0 HebicTBATEIFHO IO TIPH-
yaRh mpojamm uymoil Bemnu; ecau 0HO, kKpoMb Toro, mexbiicTBE-
TeABHO M 1O Jpyrod npmumBEb, TO AI4 perpecca dTO COBEPIIEHHO
6espasIniE0—3T0 H He KOHCTATYTUBHEH MOMEHTH, W He IpemnaTcrie
IJ0d BOSHMEHOBEHIS NpaBa perpecca; HanpuMbps, NOEYOEAa BeImM
JENOMB HENPABOCOOCOOHHMB, HpPOJA®A II0 NPHHYEJEHI0, 00Mamy
u 7. 0. Beb st gederTn mHe MBmaTs perpeccy: EyIad-Dpojaka
y&e YHAYTO:REHa, & (akrTs mnoxyyemia IbEH Ge3d BHIAYA BEIH
ocrazca. Yro racaerca perpecca NOCDPeJCTBEHHAr0, T0 TyTH HAJIAY-
HOCTH IOpHuvYeckn IBiCTBATEISHATO TIABHATO 0043aTENBCTBA HBIACTCH
ycioBiems BoOsHWEHOBeHia perpecca. IIpm sroit ¢dopub perpecca
perpesieaTs umbers mpaBo perpecca Kb JHNY, 3a CYETH KOTOPAro
NpO¥SBeJleHa YIJATA MJIA 34 CYEeTHh KOTOparo mocabjoBaio moaydenie
npu yeaosin pbiicrBATeIRHOCTH 0043aTEIBCTBA; €CAHM YILIATA H HOJIY-
YeHie COBepmeHE N0 HexbiicTsuTeIbHOMY 0013aTeIbCIBY, TO JRIA,

') Girtanner. Die Biirgschaft nach gem. Civilrecht B. III. 8. 517 u cabix.

?) Kaban. Der Regress des Biirgen und Pfandeigenthiimers. S. 16, 21—23.
%) Schliemann. Die Haftung des Cedenten. S. 70.
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32 €Yerh KOHXD 3T0 crbJIaHO, HH K5 4eMy He MOTYThs OHTb 00A3aHH
¥ HARAREXS Opaph He umbiors. Iloxommms, mopydunTers yniaTaas
EpeInTopy 00 HexbHCTBATEISHOMY HOPYYHTEIBCTBY HENMOCPeACTBEHHO
nad 1m0 He biicTBATEIPHOMY OCHOBHOMY 0043aTeIbCTBY, HADpuUMbPS,
Opd HENPaBOCIHOCOOHOCTH EpeJuTOpa HJAH mo jJoary mo Hrpb; oms
HE MOEETH OOpATHTECE CBH pPErpeccoMd Kb JONKHHARY; OPOHS0LLIA
solutio indebiti; ycxosiems perpecca dBJIgercd YIJara B0 HCOOI-
HeHie TIJaBHAro o00A3aTe]bCTBAa, a TYTH HCHOAHeHIa BEBTSH, cabjposa-
TeIbHO, Ch JONKHHEA HHYEro TpeGOBaTh Heab3d; TaKod IOPYIATETS
MOEETH HCEaTh Ch EpeauTopa myreMs condictio indebiti. Wam, mpm
AETHBHOH COJIMJADHOCTH, OIMHD H3H EPEJATOPOBS HOJYIHIS ZOIrD
0TH JOJKHAEA, HO OEA3HBAETCA, YTO JOAIh Nmpomsomels 1o Hrpk;
OCHOBHOE 0043aT€]IbCTBO, & 33 HAMB H INIaBHOe—HEeLBHCTBATEIbHE,
OCTAJIbHEE COEPEJATOPH He MMBIOTH npaBa perpecca Kb MOJYYHBOIEMY
JOAl'B; BTO B3HAYHIO O IPHSHATH A0ArH IO Hrph; RONEHMED YIIa-
THBIOIH MOKETH TpeGoBaTh OTH LEPEIATOPA BO3BPATA YILIAYEHHOI
cymmsl myrems condictio ob injustam causam. Hm o xaroms mpash
perpecca BB aTAME caydasxs pbum Onrh Be Momers. 2) Hapgie-
walllee 0CHOBAHIe BOSHHKHOBEeH1d perpecca. Me®1y ocHOBaHIAME
STUMH B0 PasIAYaTh OCHOBAHIA BHBmHIA, (OPMAJIBHHEA, OTH OCHO-
BaHil BHyTpeHHHXH, MarepiaibHHXB (causae obligationis). a) ®op-
MaJbHHMDB OCHOBaHieM® perpecca apigercd prima facie saroms,
a 34CHAMB H JOroBOps. Perpeccs, Karb 0043aTIBCTBO, €CTh 00:-
sareascTeo ex lege. Ilpm marmuymoctm m3pbermaro cocrara (PaxToOBS
(Thatbestand) BosEUEaeTH 00A3aHHOCTH AAd OJHOH M35 CTOPOHD,
koropoii (00A3aHHOCTH) COOTBBTCTBYETH IPaBO APYroi, B CHIY ARH-
HOi IOpHJUYECKOil HODMH 3aKOHA. Tak® M IPABO perpecca NPH Ha-
JHYHOCTH onpelbIeHHHXS yCa0BiH, NpeunoI0menii, RKOHCTATYTABEXD
MOMEHTOBS BOSHWEAETs BH CHIy 3aK0H&; JIA BOSHHEHOBEHIS ero
AKTHBHATO ODOABJEHIA BOJA He TpefyeTcA—OHO HEO0OXOZAMO JHIIb
aaa ocymecrBienia ero. Ho mopma, 3ak0HB, y4acTBYKMii BB IOpO-
JEJeHIA IpaBa perpecca, HA BH PUMCKOMB IpaBE, HH B COBpEMEH-
HEX® KOAHQHEANIAXE HE dABIfercd o0med HOPMOii, oOHuUMAaOme
BCE pasHOBHAHOCTH IpaBa perpecca. VI moHATHO moueMy: Hayka He
BEIPa00TaJa 9TOr0 IOHATIA, EAKb MH 9T0 HAOIOZAEeMB BB JPYIAXD
MECTHTYTaXb; Haupuvbps, coimjapEua obasaTexscrsa, condictio,
dies, modus u 7. 1. Camoe Goismoe, 4Td MOKHO HAUTH BB KOJH-
Puraniaxe,—sro o6o6menie HBEOTOPHXH (OPMB BB OJHY IpYyHOy;
HanpunEps, BH TepMAHCEOMT YIAOEeHiA 0000meHO OpaBO perpecca
npa neccia u BBHENIH '), BB aBCTpificKOMB—IDABO perpecca IpH

') BGB. § 434.
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pasauyHEEIXs (fopMaxs ymraTa uymoro goara ') um 1. m. CUs gpyroi
CTODOHE, HOPMA 3aE0HA Bb DBIAKHXE CIyYadX® BHpameHa TOYHO H
onpeybienso, karb, HaupuMbEps, BB art. 1214 ¢pammysckaro #
896 aBcrpliicRaro KOJAEKCOB® OTHOCHTEJBHO IIPaBa perpecca IpH
naccuBHON coamgaprocTH. OOREHOBEHHO TpPaBO perpecca Kags OB
npeinoJaraerTca caMo co0ofl, W He BHpamaeTcda expressis verbis:
TO 3a4KOE’s TOBOPHTH 00> OTBBTCTBEHHOCTH, HANPHMEBDE, repMaHCKIH—
005 orsbrerenmocra megenta m npojasna (Haftung, Haftpflicht),
2 WHOTZAa W cpasy 00T OCymMECTBICHIM OpaBa perpecca; HampuMEps,
aperpiiiceiit %), 7a m repmamckiii Tome ®), o mpaeb perpecca mopy-
ynTeldd EB JONEHHEEY TOBOPATEH CO CTOPOHE OCYMECTBICHIA €ro Iy-
treMs meccin (beneficium cedendarum actionum) u 1. 1. Ho raroe
YEIOHEHIE B3aKOHOJATENd OTH IPAMOH B onmpexbienHoi (OPMyIAPOBEA
ppaBa perpecca ybay He BpexuTh; 6IarojapA STOMY BCe-TAKH HeJb3f
ckasarh, 9r0 BhTH HOpME, ompepbisiomeii mpaBo perpecca. KRorga
MEl TOBODHMSE, YTO JJA BO3HHEHOBEHiA W3BBCTHAr0 mpasa HeoOXOZHMA
coorebrcTBeHHAA JOPHJUYECEad HODMA, TO STUMB BOBCE HE CKa3aHO,
970 BOpMA dTa JoxmHa OHTH ad hoc dopuyrmpoBana; 0H3 MOFKETE
COjJep®/aThcA BB APYILHX's HOPMAXD — JAHHHI SaKOHB MOMKETH OHTH
3aEOHOMB BHIBOJHEIMB; TAKOBHMT BO MHOTAXD CIVUAAXD H ABIAETCA
SaKOHG, Ha ROTOPOMB OCHOBaHO mpaBo perpecca. Hampumbps, BB
npABeIeHHOME Taparpaphb repMancraro yJomeHid CEasaHo: , HACKOIbEO
IOPyYATe]s YIOBIETBOPHID EpeInTOpa, EH HEMY OEepPexXOIuTH Tpedo-
BaHie EpeIaTopa ET JoXmHARY . OueBHIHO, 31ECH COJEPRATCA HOPMA,
oupepbidomad NpaBo perpecca, HO, Kb BeanyalimeMy comaxbrii,
HEepaspHBHO CBASAHHAA Cb HOpPMOW, oupexbrgiomeii beneficium
cedendarum actionum. Hbcroarko ayasme § 426, rpb crasamo, uTo,
HACKOJBKO COANJAPHHIH J0JEHARS YACOBIETBOPHTE EPEIHTOPA W MORETH
0T OCTAJBHEIX'H COJONEHAEORT TpeGoars ypaeHemis (Ausgleichung),
T.-¢. TpeGoBars OOPATHO yOJAYEHHOE, KB HEMY Mepexoidars Tpebo-
BaHie EpeiuTopa KDL JPYIAMS IOLKHAEAMB . M TyTs BB CymHOCTH
mopua o beneficium cedendarum actionum cogep:nTs BB cedb
HOpMY O mpaBb perpecca um T. .

Bygers am mpaBo perpecca AcHO BHpameHO BE JaHHOE HOPME
HIA BHBEJIEHO W3D Pyroi, — BCE PaBHO, BO BCAKOMB caydab

0Ha HOCHTH XapaKTeph HOPMH JHCIO3ATHBHOH, W, €CIH TPOBOJIUTH

pazinyie MemJy HOPMOKO AKTHBHO-IHCIO3ATHBHOH, T.-e. Tpedylomeil

IaId cBoero mpumMbHEHIS BHpameHid BOIA YACTHArO JUIA, W NACCHBHO-

JMCHOSHTHBHOH, —9T0r0 BHpAmeHiaA He Tpedyomed, BCTYNAIOMENH BD
1) ABG. § 1348 u cabnx.

%) ABG. § 1358,
%) BGB. § 774,
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cnny cama co0o#, a, HaoGopors, TpeOylomed BHpameHIA BOIH AId
cBoero menpumbmenis, T0 HOpMA, ompeybisiomas IpaBo perpecca,
6yzers mopmoio mocrbpmaroe poja. Ilosa mbrs Toumaro m ompens-
JeHHAT0 BEpamenia o ea mempumbmenim, oma mpumbHIercd, H perpe-
nienrs, ecam OyIyTh HAIANO BCH EOHCTATYTHBHEIE MOMEHTH, MOMEETH
€r0 OCYMmECTBATh, perpeccars HE MOMETs BOSPA3HTh, YTO OHO He
prrosopeno. Hampuwbps, ecauw J0NKHHED BCTYUHIS BB COIHMJAPHOE
0043aTeILCTBO; XOTA COJHAAPHOCTH, T.-€. 00A3aHHOCTH KAMJATO YILIA-
TATH WAH NOIYYHTh, JOAEEA GHTH BEITOBOPeHA, HO O perpecch momuo
¥ He VIOMAHATH, pPash COJHJAPHOCT YCTAHOBJEHA, PETPECCH Pas-
yymhkerea cams cofoif, Gess ocofaro ymoummuamis ‘).

Baarozapa TakoMy JACIOSHTHBHOMY XapaETepy HOPMEI O HpH-
sHAHIA IpaBa perpecca, W JOTOBOPHOE COTIAINeHie EAcaTerbHO STOrO
mpaa mmbers oueds Goxpmoe snavenie. Komewno, 005 ycTanOBIeHIH
ero JOroBOPOME He MOEeTH OHTh pbum, u00 OHO y&e YCTAHOBICHO
3aKOHOMD; YHOMEHATE 00h 9TOMS YCTAHOBICHIH H3IANIEE,— 3TO GHIIO
O JAIlb TOBTOPEHieMSB; HO JOTOBOPS HMbeTh 3HAUYCHIEe: MIAX KO OJ-
HA0Iee, T.-e. EOTA B HEr0 BHOCATCA HOPME, He CyIeCTBYIONIiA
Bb 3akoES, mampumbps, o mopagrl ocymecTBieHid mpaBa perpecca
JOJRHHEOMD TIPU HACCHBHO-COAMIAPHOMB 06asaTerscTsh, nau msyb-
HA0mee, T.-e. KOIja HOpMA, cojepmamadcd Bb 3axomb, sambasercs
APYTO, JOTOBOPHOH °), Hampuubps, PacCIIEPAKTCS HIM OCPAHHYE-
BATOTCA YCIOBig OTBBTCTBEHHOCTH IeZeBTa Npels NEecCioHapieMs 2
1IN, BakOHemb, oTMBHAOIee, T.-e. KOTa BO3MOBHEI perpeiesTs
OTEa3HBaeTcA OTH IpaBa perpecca; Hampmmbps, koria aumo, o6d-
sapmeecs VIIATATH UYHOH 10ars, o6asarocs donandi animo, o yems
phus pmepegn. 6) MarepiaasEHS OCHOBAHIA BOSHHEHOBEHIA
perpecca (causae obligationis) a xbao mHa OGimmaiimee (c. obl.
proxima) u jparsmbiimee (c. obl. remota). aa) Banmadimuns
OCHOBAHIEMD ABAAETCA YIIATA WM WOxydeHie M3BBCTHOH CyMME jie-
Her's BO HCHOOJHeHie IIaBHATO o6dsateiscrsa ). Bess ymiars mim
noaydenias — whrs oGparsaro TpeGoBaHiA; 2TO IPABONPOHSBOLAMLL
pakTs, pambe sapepmenia ®oero m mpaBo perpecca (GesycropHOe)
BOSHHEHYTh HE MOKETH, KAKH 3aeMb HE MOEETH BOBHHRHYTh pambe
noxyyenis pamora. Ho srm ¢akrs, xord u BHOIHE pealbHEe, Ma-

') Savigny Obl. R. B. 1L. S. 228—229. Contra Ryck. Die Lehre von d.
Schuldverhiltnissen. S. 80—8l.

) f pumy BB Aorooph, kars m Bo BeaArodl cxbikB, coBoEymmOCTH leges
privatas coraacao Bosaphaim Purra. Cm. Ryck. Irrthum bei Rechtsgeschiften
pp Festgabe fiir prof. Beseler S. 123 u cxba.

% Schliemann, H. ¢., cTp. 93 1 c1by.

4) Savigny, B. c., crp. 238 (yuIaTH PR NACCHBHON COIHJAAPHOCTH).
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TepialsENe, Kak® W BCAKad Apyras causa efficiens, cogep®aTs B
ce6b m memxmueckili MomenTh, MomenTs Hambpemig. Byaymii pe-
TPefieHTs, OJHHD H3D CYOBEKTOBH IIaBHArO 00A3aTEJECTBA, JOIKEHD
OpE CcaMoMb BCTVIIeRim BB mocrbimee mybre mawbpemie 06a3aTh
Ipyroro, Gyxrymaro perpeccata Eb BHIaYh yOJAYeHHAr0 HIH I0JY-
YeHHATO BO HCIOJHEHie BTOro 00A3aTeNsCTBa. brarojapa (arty
yOIaTH WA ToaydeHis, aro Hambpemie BEpamaercd BO BHbBIIEEH,
ocasarexsHoii Qopwb. He ¢arrs ymiars mim moaydueHia camMb 10
ce(b jocraToYenH, 4 WMEHHO BEHpameHEOE HMMB Hambpenie BAmHO—
Gess ororo mawbpeHia, KAk YBHUMD HEEe, 06paTHATO TpeOOBaHIA
6HTH He MoxeTs. Ho Haj0 uMBTh BB BULY, 4T0 AKTH YILIATH BHPAEAETD
pambpenie ymiaTHBmaro, HO (AKTH mOIydYeHiA He BHpamaeTh HAME-
PeHie MOIyYMBINATO, & BHAMEHYeTH €060 HAIWYHOCTH H HSBBCTHOCTE
sawbpenis 0043aTh ero kb 06parTHOil BHAAYh moJyveHHAr0 OPOTHBHOH
cropors. Tars, BB ymiarh mopydmresems joara sa CY€Th AONRHUED
BHpamaercd Hawbpenie mopyuaTeln 0043aTh JOJEHARA Kb DPErpecey;
Bp ynaarb mecciomapieM® 8a IeJHPOBAHHOE IPABO BRIpAEaeTcd Ha-
mbpenie ero o6A3aTh TejeHTa Kb perpeccy; Bh yuiaTh OZHEMB H3B
COMUJAPHHXE COJONKHAKORD JOATA EpejuTopy—Hambpenie ynaarus-
maro 00A3aTh OCTAJBHHIXD COJOJNEHMEOBH KB perpeccy u T. J.; HO,
sanpumMbps, BB NOJYYEHIA OJHAME U8B COIAJADPHHXBE EDPEIUTOPOBSH
104ra OTH JONEHHEA BEHpamaercs He HaMbpeHie 5TOr0 EpeIHTOpa,
a HaJIdyHOCTH W W3BbCTHOCTS emy HambBpemid OCTAIBHEIXD COKpeJA-
TOPOBD 0043aTh IOJIYYIMBIIATO KB perpeccy; OHB IOJIy9aeTh BB CO-
3HAHIA TOro, YTO Yy OCTaIBHHXB COEpeIATOPOB® mMberca mambpenie
0043aTh €ro Kb perpeccy.

Ynomanyroe mambpemie perpejieETa 0043aTh perpeccara BCerja
npepunolaraercd, HO, Takme BCErja, 10 JAOKA3aTEIbCTBA IPOTHBHATO.
Pass mporsBHOE JoEasaHO,—HBTH perpecca. JT0 NPOTHBHOE 3AEJIO-
9aercd Bb BHpPa®eHIH NPOTHBONOJOEHATO HaMbpemia NnpHE BCTymie-
HiHm BB IJIaBEOE 00a3aTenscTBo. Keam awmmo, mpm HAJIAYHOCTH JApYy-
TEXs KOHCTHTYTHBHHXD MOMEHTOBH, BHPAZ®AETh ACHO H OYEBHIHO
naxbpenie He 0043HBATH BO3MOKHAIO perpeccata Kb perpeccy, o
perpecck m pbum OGHTHP He MOmeTH; HAOPUMEDEH, OHO TPOW3BOAUTE
yoiary sa cuers perpeccara donandi animo: mopyusTexs ymiavd-
BAaeTH AOIr'H KDeAuTopy ¢b HambpemieM® 0fapnTh IOIEHHEA; TO Ke
camoe rbiaeTs OJUAT H3B COAWZAPHHXD COZOIEHEEOBS 0O OTHOIIE-
Hi0 Kb J0JRHHEY, YILIATHBIIEMY €r0 JOJI0 EDEJHTOPY, HIH OJUHD
B35 COJHJAPHEIXH COEDPEJHTOPOBH N0 OTBOMERHII KB EPEIATOPY, IO-
JIyYUBIOEMY AOATH OTH AOXEHHEA. YTO0 Kacaercs Ieccin W HBHKIH,
T0 BaJAYHOCTh animus donandi nmpm caMOMB 3aRI0YEHIA COOTBET-
CTBEHHAT0 JOr0BOpa 00pamaers Ieccilo Bh GesMesimyio, EymIl Bb
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Tapemie, W, ROHEYHO, perpecca HETH; HO OPH IECCIH BO3ME3JHOH,
u Rymrb-umpogaxkb cb ymiaToro UBHE BemE BOSMOKHO IPOABIEHIe
animus donandi: necciomapii, ynIaTHBB IEJeHTY, 3aiBIAETH, 9UTO,
Bh caydah Hemoayuemid jeHErs OTH JOMEHWKA, OHB BB BHIB napa
(sub conditione) ocraBifers MOJYYEHHYIO CYMMY Y IEJeHTa; T0 ke
CaM0e TIPA SBUENIA: TORYUIAEF OCTABAETH y HIpojasma BB BHIL
Japa YIOJARUeHHYI0 €My 3a Bemp CyMMy BB cayyab es oreyaienis
u 7. 1. BooOme upm BCTymLIeHIH BB IJaBHOe 0043aT€JbCTBO DPErpe-
TIEHTH MOEETHh OTEA3aThCd OTH HpaBa perpecca. Prmcroe mpaso
name 3HAJAO0 OCOOHH JIOrOBOPH HO OTHOMEHI Kb 9BHENIA— pactum
de non praestanda evictione. Towymo Tak® ®e, PaBHOCHIBHO OT-
Kagy W corTJameHie 0 TOMB, 9YTOOH CyMMa IOJyYeHHAd HIN yOAa-
YeHHAA NOMJIa HA HOTAalleHle J0ara; HanpaMEpb, MOpyYHTENb, YIIa-
TABG 33 JOJRHAEA, COLJACHO JOTOBOPY, THMD CAMEIMB YIIAYHBAETH
CYMMY JOJRHYIO IME JIOJNEHAKY; TO He caMoe AbraeTs COMHIAPHEIA €O~
JOMRHEARD, YIJIATHBOIIN RPEJATOPY; HPH AKTHBHOH COJHIAPHOCTH
EPeATOPS WOAyYHBINiH ocraBigers y ceba 0T, NMPUYATAIOMYIOCH
OJHOMY W35 CBOHXG CORDEIATOPOBS, BB YILIATY J0ara; HpH Iecciw,
meccioHapiii, yIIATHBT NeJeHTy, MpelocTaBiieTs eMy, Bb caydab
HENOJNyYeHid OTh JOIKHUEA, OCTABHTH Y ce0d HOJyYeHHYI0 HMB
CyMMy BB YIIATy J0JAra Iecciopapid; TO e IPH 9BHENIH: IOKYII-
ARG TPEIOCTaBIsers NPOAaBIy, IPH 3aKJ0UYEHIA JOrOBOPA, BH CIy-
yak oTCymAeHid Bemwu, MOTACHTH NPHINTAIOHIEIOCH eMy CYMMOIO Jé-
Aam(ii HA HewMd JoArs A T. A. Bo Behbx® 8THXB €ayvadx®d HCKIIO-
gaercAs Hambpenie 00:3aTh KB perpeccy, a IOTOMY W IpPaBO perpecca
BOSHHEAYTh He Momers. 00) Jarpmbiimee ocmoBamie (causa re-
mota) BOSHEKHOBEHIA UpPaBa perpecca DPasimiE0 IpH perpecch Imo-
CPeICTBEHHOMS W HEIOCpPeICTBeHHOME. IIpm mepsoMB TAKOBEIME
ABIgeTcd coriacie perpeccara Ha TO, 4TOOH perpefieETs YIIATHIS
AIA TOAYYATDH JeHEeEHYIO cyMMy 3a ero cuers. Hurro me Momers
no Boxb gpyroro crath 00A33BHEIME, Eakb H OHTH 00Jaroxbrexs-
crpoamuEs. OfHOM ymIaTsl s3a c4eTs Apyroro cb Hambpeniems
0043aTh €r0 K% BOSEPATy HELOCTATOYHO, YTOOH JbHCTBHTEIBHO €ro
0053aTh, —OHD MOKETH STOT0 M HE JREJIaTh; 3TO MOMKETD eMy IpH-
qUEATH Bpels, YOHTOEKS, 00uxy '); TAKS e HemeIaTeJbHEIMD MO-
#eTh OHTh H IOIyYeHie 3a CYETH JAPyroro—»>To jame COBCHMB He-
pouycramo. llopyunreas ymaaumpaers Epeauropy 0ess BhaoMa X0IE-
HAEA, KOMHECCIOHEPE — KoMHccapy 0e3h BEioMa EOMMMTEHTa, C€TO-
pOHHEe JHNO VIJAUMBAETH B33 JOJMEHMEA (BCTyIIemie 3a decTs)
A T. I,—YTO STH yIIaTHBOIie UMEITH HpPaBo perpecca, yrBepmiarh

1) Kaban, n. ¢., ctp. 22 n cibr
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Bb Oesyciaopmoit (opub meapsa. Juma, 3a KOTOPHXD HPOH3BEIEHE
VILIATH, caMH Melalors uwBre 1510 CO CBOMMH KOHTparemTamu, 6ess
yYACTiA KAaKHXB-TO HENPOIEeHHHXH Osaroxbreredi W mOCpejHAEOED.
910 corsacie BO MHOMEXH CIy4adxs, Aake BB OG0spmmHCTBE CIy-
9aeBh BRHpamaercd IMPeJBAPATENBHO, JO NPOHSBEICHHOX YIIATH
pad o mocrboBaBMAro IOJAyYeHiA MmyTeMB IOTOBOPHATO COTJIAMIeHLd
MERIY JIUNoMD, (epymuMb Ha ce0f YOIaTy MId HOJyYemie 3a CYeTH
APYIOro, ¢h MOCABIHAME; BT0 COMMAIIEHie MOKeTh TPHBATE (POPMY
nopyvenia (me moxEoMouis) '), jaBaemaro OZHAMSB JPYroMy; HampH-
MEPB, KOMMATEHTH IOPYYaeTs EOMHUCCIOHEDY KYHOHUTh HJIA TPOJATH
pemps. Ho corizamenie MO®eTs W He HOCHTH Xapakrepa NOpYydYeHis;
HAIpUMBDE, COTHAAPHEE CONONRHAKM BOBCE HE JAKTH APYrds JPYrY
OOpPYYEHif, & BCTYNAOTH BB CcOrJamieHie sul generis 00% yCTaHO-
BIEHIH COJHZApHAT0 00643aTe’scTBA ¥ TEMB 00A3HBAIOTH APYI'H APYyra
EF ymiaTE BIE TMOJYYEHil0 3a CYETH OCTAIGHEIXG. BB Ipyruxs cay-
gaaxs 9T0 cordacie gpigerca mosxEbiAmant (ratihabitio), smpa-
FEHHEIMB y®e I0CA5 IOIyYeHid WIM YIJATH, OPH YeMb, KOHEYHO,
He Tpedyerca ABHATO BHIPAKEHIA ITOr0 COINIACII—OHO MOKETH OHITH
BHPA&EHO W MOIYAIHBO, HENpeAbdBlIeHieMDb JHIOMD, 33 CYETH KO-
TOparo NpoMsBeleHA ymiaara, BospameRmid. Jmmo aro Momers BO3pa-
30Th, 4TO HIEOPAPYETH (PAETH VILIATH, weiraers umbre pbio memo-
CPEJCTBEHHO CH NOJYYMBIIMMSE YIIaTy, M BTO Bospamemie rbiaers
HEeBOSMOABHEIMB npaBo perpecca. Hampumbps, mbrro serynmaca sa
Yecrb JAPYroro ® YIJATAIB €ro J0ar's; JOJKHARS OTKA3HBAETCA
IJATHTh YIJIATHBIIEMY H J0J&KeHD nMBTh IpaBO HACTAHBATH, YTOOH
II3T€RD OHID IPHHATS HENOCPeACTBEHHO EpeIuTopoME. Rakoi emy
Bh TOMDB HHTEPECH, BTO I HACH 0(e3pasiwymEo: OHTh MOEKETH, Epe-
JUTOPH COCTOMTH €My JONEHHMB, W €My He HPHIETCA BOBCe ILIa-
THTH, & TPOCTO IPOWSBECTH 3aYeTH; & €CIH NPHUSHATH YIIATY, TpO-
W3BEJCHHYI0 BCTYNIIMEOMD 3& YecTh, TO €My HpPUJETCA TPOH3BECTH
mrare®s. Ho mopoOmma BospameHis He MOTyTs GHTh IpeLbABICHE
Bh TBXB Cayyadxs, KOrja BB COTJIACIH TOrO, 3& CY€Ts ROTOPAro IIpo-
m3BejeHa ymiara, HBTH HaJl00HOCTH, KOTJA yIIara ocTaercd BB CHIb
u ymaaresmiii mubers mpaso perpecca. Cayuam srm mmbiors mbero
TOT@, KOTJa HEyIJaTa BHSHBAETH HapymieHie 9bero-imbo mpasa HIn
CBABAHA CBb TAKOBHMG HapymeHient. Keim cropommee JAN0 wWiw
MOPYYHTeNs YILIQTHIH KPEIUTOPY 00 WCTEYeHiA CPOEa JAHHATO 00-
3aTeIbCTBA, MONEHUED MORETH BO3DASHTh M HTHODHDOBATH YILIATY;
eCIH JHNA STH YIIATHIA 70 HCTeYeHIH CPORa, T.-e. mocah Toro,

") O mozmomouin (moamas momp), Vollmacht (volle macht) Bs CIy9aAXb
perpecca u phunm GHTH HE MOKETS.
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EAED JOMEHAKD HADYMALH IPABO EPEJHTOPA, HAKAKHXD BO3pameHii
OHTH HE MOKETH, I IPABO perpecca ocraerca Be cuab !); TouHo Tars
®e B TEXD CIyIadxb, KOria COGCTBEHHHES BHEYUAETH CBOK Bemlb,
IPOM3BOIBHO 3aJOKEHHYI JIDYLAMB JHWIOMB, BO3pAKeHie He BO3-
MORHO, TaRb Eakb JbicrBieM® perpeccara HapyIIeHH OpaBa perpe-
NieHTa; WIH: 3aJOTONPHHAMATE]b CTPAXyeTh 3aJI0KeHHOe HMYIIECTBO,
JIJIATABG CTPAXOBYK DOpeMil0, — BO3paiKeHie HE BO3MOKHO, KOTJIA
CPOKs CTPAXOBaHIA HMCTERT H, cibgoBareanmo, mmberca omacemie sa
BOSMOKHOE HapymeHie mpasa (yOHTEH) 3a10ronpHEAMATENd, W T. A

Yro racaerca HemocpejCTBEHHATO NpaBa perpecca, TO Aalb-
Hhiimee oOcHOBaHIEe BO3HHKHOBeHIA ero wuHoe, ybMb npum mocpex-
CTBEHRHOMB. TaKAMT OCHOBaHIEMDB sABIdeTCA OOHADYRHBIIEECA BIO-
crbjcTBiA W JOKA3aHHOE TPETHAME JHIOOMB O0CTOATEIHCTBO, OGJaro-
IapA KOTOPOMY PIABHOE 00A3aTeAbCTEO MOYATACTCA HeHCIOJHEeHHEMS ).
Beb ara o6croarexscrea cyrh Takb HasmBaeMie Hejocratkam (Mingel)
BB NpaBb, BO3ME3JHO YCTYNJIEHHOMD OJHHME JIANOMSB Jpyromy, Oy-
JerTs JH YCTyILIeHA Bemp BB COOCTBEHHOCTH WIX TpeGoBaHie,—Bce
paBHO; YCTYNHBOIIA NPaBo, IOJYYHBEH BO3Me3Jie, MOYATAETCT HEYCTY-
OHBIIEMB 3T0 NPaBO; HpaBo BB ybiicTBATEIbHOCTH EB mpiodpbrareraio
He TNepem.io, & MexAy ThMB BO3Mesjie YJCTYUHBIIAMSB IOJYYEHO.
I10-10 06CTOATENLCTBO M JOJAHO OHTH JOKEA3aHO TPETPEMD AHIOMS:
IIpH BO3ME3JHOH Ieccim—10JHBHAEOME, IpH Kymab-nmpojamb—seryn-
muEoMB-co0cTBeREAEOME. IloEa 9T0 He J0KasaHo, mpaBo perpecca
Hexs3d cunTaTh BO3HMEWAME. Ho mst aroro me cabayers BrBogmTE,
YT0 OpPaBO 9T0 BO3HAKAETH BBH MOMEHTH JOEABAHHOCTH; BB 3TOMB
cayyab, Eakp M BCerja, A0KasHBAOTCA (AKTH Hpomejnrie, W CBOi-
CTBeHHAA HMB CHIA HACTYNAETH COBEDPHIEHHO HE3ABHCHMO OTH TOLO,
Eorja (arTH 9TH CTaJIM JOKA3AHHEIMH ¥ EOHCTATAPOBAHHHME CY-
10MB; (aKTs BTOTH BO BCAROMB cayyat JoameHs OHIT HACTYIHTH
JO BOSHHEHOBEHIA IJaBHArT0 0043aTeIbCTBA, & MOMEHTH BO3HHEHO-
BeHid TIpaBa perpecca Hacrymaers mosiabe,—=koria Bck KOHCTHTY-
THBEEE MOMEHTH HAJAIO.

Kagie sto ,memocratea Bb mpasb“, o EOTOpPHX®H 315CH WIETH
pbup, 3aBHCHT® OTH 0COOEHHOCTeH TOH AW Jpyroi (OPMH TrIaBBaro
0043aT€15CTBA M IMOLICRHATSH H3CIBI0BAHIID BB COOTBETCTBEHHOMD
coeniatsHOMB yueHid. 3ybcp orpammuycs OfHEMB saMbuaHieMb Ka-

') BuckasnBaemnii MBOTHMH OHCATEIAMH BsTIAAB, Oyuro OB OOPYYATEdb-
CTBO MOEEeTHh OHTH YCTANOBICHO JaEe BH NPOTABHOCTh MeIaBio JONEHHEA
(cp. Kaban u. ¢, 1. ¢.), pbpHo anms BB ToM® cayyad, Rorja JOIRHHKS YViEe
in mora.

?) Bekker, Zur Lehre von der Evictionsleistung »s Jahrb. f. gem. d.
Recht. B. VI. S. 233.
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caTeIbHO THOHYHHXT BAJOBH IIPaBa perpecca—IpH IECCIH U BBHUE-
nin. §I ocraBidio COBEPIEBHO B CTOPOHE Tams HasHBaeMEe ,{u-
3WYeckie HejgocTaTEM“, I.-e. oTcyrcrBie bonitas nominis mpm meccim
w HegocTaTku Bemu npm kyorb-upopamb. OrHochTersHO IEpBAro
Hayka !), ¥ 3aKOHOJATEISCTEO °) NPUILIE KB BaEIOYeHilo, ¥TO OT-
pbreremnocrs 3a oreyrcreie bonitas ecTs cosjaEHOe YACTHOK BO-
aeo (morosopoms) pacmmperie OTBBTCTBeRHOCTE NEJeHTa: Kb OTBBT-
CTBEBHOCTH 3a OTCYTCTBie veritas mprcoefmHgercd OTBBTCTBEHHOCTH
3a orcyrersie bonitas. EcrecrseEmo, uTo mpm mOCTPOeHiE 00maro
yuemis o perpecch 5TH, EaEs M BCAEiZ Jpyris MogmEEAmin, CO3-
JaHHEA KOHTDAreHTaMHU, ocraioTca 3a npexbramm mscabioBamia; uTo
®e Eacaercd OTBBICTBEHHOCTH 3a HeJOCTATKH BeIW, TO 3T0, KaED
cupasejaneo sambuaers Hpafinms, cosepmeEBE0 WHOH HHCTHTYTS,
gkws oTBSTCTBEHHOCTS 33 HEIOCTaTOEs BB mpasb ®). Dro—mpaeo
NOEYOUMEa TPeOOBaTh YHHYTOMEHiAa JOrosopa BcIbICrBie HEIOCTATEA
Bemd, &4 HEe NIPABO perpecca.

IV,

Perpeces, rar® 0043aTEIBCTEO, ecTh IOPHAAYECEOE OTHOINEHIEe
MeXK1Y perpejienToMs H perpeccaroMb. OTHOMmMEEHIe 9T0 MOEETH OHTH
Pa3cMaTPABAEMO CO CTOPOHH O00'beMa IpaBa pErpejieHTa W €O CTo-
porrl ero coxepmamia. a) Co cropoEm 06BeMa mpaBo perpeiienta
orpaEmuABaeTcd pasMBpoMB TOH JEHERHOW CYMMH, EOTOpad yILIa-
YeHA perpejieHTOMB HIM TO0JyYeHa perpeccaroms. Ho 510 moaome-
Hie BH CT0Jb THCHOMB CMECIE He MOKeTH CUHTATECA OOMEmpHHA-
taMb. 1lo o6memy mmbmio, perpecct ecrb He T0abEO 00GpaTHOE TpE-
Gosamie, B0 u mburo Goabmee, sarIwYaiomee Bb ce6b TpeGopanie
BO3HATPa®JeHlA 3a YORTER, BosMbmeHie mH3IepKeRs, MTOHECEHHEXD
perpegienToMt, # Ap. M Bce s10 0G06maercs B® momartie Entschi-
digung, BosHarpamjeHiZ 3a YOHTEH, a BB €IHHCTBEHHOMD BH Ha-
yEb ompenbiemin perpecca, JaHHOMB JEEOME *), OHH XapakTepH-
gyerea mpamo kakb Schadenersatz. Takoe coegumernie BB OIHOMD
HOHATIA COBEPINIEHHO PA3HOPOJHHXSH ABIeHiil Hegomycrumo. Bs sroms
00MeMs MOHATIA CINTH TP PASHOPOZHHXG HOHATIA: 00paTHOE Tpe-
OoBaHie yOIAYeHHOH HMIM MOJYYEHHOR CYMME jJeHers, TpeGoBaHie
BOSHArDa:K/JeHiA 3a YOHTEM W TpeGoBamie Boswbumiemis mpouspejeH-

) Schliemann, u. c., erp. 83 u caba.

*) §§ 437, 438 BGB.

) Krainz. System des Oster. gem. Privatrechts, ed. 4. B. II. S. 87.
‘) Eck. Regress y Holzendorf’a crp. 56.
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HHXD nsfep®ers. ToIpE0 mepBoe XapakTepusyers perpeccs, Io-
cabpBia e CyTb HDOHATIA COBCEMB MHOTO pOja, MOCTPOCHHHIA HA CO-
BEPIIEHHO APYrAXD Havarsaxs. To ofcrodrerscrso, 4To Jauno, umb-
j0mee mPaBoO perpecca, MOEeTh TpPeGoBarh OIHOBPEMEHHO H COBMB-
CTHO BO3HArpamjeHid ¥ Bo3MmbuieH1d, eule He YEASHBAETH HA BO3-
MO&HOCTH O0BEIHHEHIA STHXD NOHATIH BH OFHOMB; JHIOO MOXKEIH
Tpe60BaTh BOSHATPAMJEHIA W BOSMBIIEHIA, HO MOEETH W He Tpebo-
BaTh; NPABO PErpecca COBEPHIEHHO CAMOCTOATEJIBHO W HE3aBHCAMO
ors Exs. Cb gpyroii croposm, Bmabrs BH cyuMmb JeHers, mogie-
mameil o0paTHOMY Tpe0OBaHIO, CyMMy, IOrammalomylo yOHTOES, TO&Ee
HEBO3MORHO—BEIa¥eil BTOH CYMMH HHEaKoi YyOHTOKS 1 HHKAKLA
nsgepmen He moramaworca. CIoBoME, 00BeME IpaBa perpecca ompe-
pbageTca MCKIOYATEISHO PasubpoMT TOH CyMMH, Kakad BB OJHAXS
cayd4aAx’s yoIaveHa, Tounke, mouMTAETCA YILIAYCHHOH perpeiieBToMS,
B5 APYTEXE HoayueHa, TouHbe, moumTaercd IOJYYEHHOH perpecca-
TOMB. I TOBOPIO ,NOYATAETCA, TAKB KAKH BB THEXB CIyYaaxs, ROTIA
perpefienTs, Bexbicreie sauera, mpomeHia u T. m., 8% ybicTeuTeNs-
HOCTH NOJVYHID MEHbIe, 4hMb CabjoBat0, HIA BOBCE He HOJYIHND,
OHDb MOKETH TpeGoBaTh MOAHYIO cyMMy. Tars, ecam HOPYYHTENb YACTh
CYMME VIJIQTHIG JIEHBIAMH, & YaClh 3a4elb CO CBOMMB JA0ATOMB, TO
¢h JONRHAER MOEETH MOYTEMB perpecca TpeGOBaTh BCIO CYMMY: 10
BHYTPEHHHX'® OTHOIIEHIi M pPacyeTosh MemJAy HOpyunrerems # Bb-
pureiens eMy Hugakoro nbia BbTH; mam: ecan mecciomapiit  enb-
JIalb TO e caMoe CbH MEJeHTOMB, OHB MOEETH PerpesHpoBaTh IOJ-
HyI0 CYMMy, MpH 4eMb, OAHAKO, H 3a¥eTh IOYATAETCA HECOCTOAB-
muMCcA, W00 COBepHmIeHs OHT OB YCIOBHO; TOYHO TaKb e IpH
9BUEI[N: €CIH NOEKYIIAKS YacTh NORYIHOH NBHE YIIATHIG JeHb-
raMe, 9aCTh 33Yeldh . CO CBOHMT JOJTOMEB, OHB, Bh cIydal npmey-
FJeHIA Beluldm COOGCTBEHHUEY, MOKETH TPeOOBaThH 00PATHO BCIO HMOKYH-
HYI0 CyMMY; W TyTT 3a49eThs HOYATAETCA HECOCTOABIIHMCA, H T. .

tars co CTOpOHH 00HEMa TPaBo perpecca OrpaHUuYHBACTCI CyM-
MOI0 YIUIAYEHHOX HIH TOIyYeHHOIO—oHA He Ooxbe m He Membe ed.

0) Ilo Bompocy o cojepmaHIE mpaBa perpecca MH BHIAMD
85 HayEb Epaifine pasEooGpasEyI0 IOPHIHYECKYIO €10 XaPaKTePHCTHRY
Wi, WHAYE, IOPHIMYECKYI0 KBAJIH(HEANI0 CAMOTO IIPaBa perpecca.
Hu opEa ®3% 9THXG EBaIM(UEAINiil HACH YAOBIETBOPUTH HE MOEETD,
160, Earh ORJO YEA3aHO BEINE, PErpecch ecrb 0043aTeIbCTBO Sul
generis, a OpefIOEEHHHA EBaIu(HEEANiE BCE HIIYTH aHAIOrIH; ecan
0x jJame 1O OTHONIEHI0 KB TOH wWIm Apyrofi rpynos mpass pe-
rpecca JaHHAA aHAJOTiA OFHJIA IPAaBHIbHA, TO OHA HENpIeMIeMa y#ke
110 TOMY ONHOMY, 9YTO OTHOCHTCA JHIDb KB OfHOH rpynmb, He 00HH-
MaeTs 00010 BehX® rpynms—immena obmaro smavenis. Kars o6a-
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3aTeIbCIBO Sul generis, perpecch HuEaKoil o0mell EBaImpUEALIA 1O
QHAJOTIH NOJIEEATH HE MOKETh, a Ccojep&aHie ero ompexbrderc
W3M0AEHHEIMA BHIIEG IPH3HAKAMH, BXOJ4IIAMA BB COCTaBh €ro IO-
maria (va. ID).

Ilepexomy K5 PascMOIPBHIO PasIHIANXS NOMHTOKD EBAIAH-
Eaiu perpecca.

Camas crapas, eume uzpbcrHad PHUMCKHMB HOPACTAMb, DPasBHTAA
LIOCCATOPaMH, Ja ¥ HEED eme rocmojcryomad, EBaIH(HEALIA MHO-
THXB CIyYaeBh DPErpecca—aTo Teopid Boswbmlenid NPOH3BEJeAHEIXD
H3lepAeEs IPH HCHOIHEHIH Uy#&oro ybia OTs CBOErO WMEHA WIH
no mopyveniio (mandatum), nim Gess mopygeria (negotiorum gestic).
Bripamadcs ASHEOMB DHMCKUXB IODHCTOBBH, MOEHO CEasaTh, 49T0 pe-
rpeccars, JaIouliii mopyuenie HIn Bb HHTEpECax® KOTOparo xbicTBY-
ers gestor, mmbers actio mandati directa m actio negotiorum ges-
torum directa, a perpegieHTs ymiatuemii mMbers cooTBBTCTBEHHBIA
actiones contrariae Bb BosMbHlenle yIIauyeHHAro, Taks 4T0 IPABO
perpecca ecrs mpaBo mandatarius’a wim gestor'a Ha HOIyYeHie
ofparso ymiasennaro sa mandans’a m dominus’a. Takas EBarE(E-
Kanig mpumbHEHA KB TOPYYATEILCTBY, KB CIyIaiMb VILIATH YyHEOLO
10ara BOOOWIe, Kb COJMJIAPHHMSE 00A3aTEIBCTBAMT H Jake EB IECCIH.
Yro racaercs HOPYYATEIbCTBA, TO npHMbHEHie KB HeMy mandatum’a
COBEPIIEHHO HEBO3MO:RHO, 100, BO-NEPBHXE, BHABTE BB J0TRHHED
mandans’a, a Bp mopyumrexb—mandatarius’a TPOTHBHO RHBHEHHOM
npupois HOPYYHTEIHCTBA; NOPYYHTEIs—TOCHOJUHE, OHD OKA3HBAETH
OJONAeHIe JOMKHURY, & Yale KPeiaTopy, a JONEHWED BaHAMAETD
NOJYMHEHHOE IOJOEEHIe; a TYI'sh BHXOZHTH, YT0 JONKHAEBG, mMan-
dans, 9r0-TO TOpyYaers ApPYyromy, NOpPYyuATen, EKakbs On nosexk-
Baelh HALH HHMB; BO-BTODHXSH, €Cid OH NOpyYATedsr OHJAB man-
datarius’oMs ZOXERHHEA, TO OHG NpPOH3BENs OH YVIJIATY A0JTA Epe-
zaropy BB cuay mandatum’a, mo BbIB, Kak® BEpHO 3ambuaers I'mp-
ragEeps ') (XoTA ®m Bmagas BB nporusopbuie b COOCTBEHHHMD
BSLJAAJOMB), IOPYYHTeIb IIATATH BB CHIY JOTOBOPA IOPYYHTENHCTBA,
J0roBopa, Kakb »T0 o0mEenpnsHaso # 0esCIOpHO, 3aEINYEHHATO
MemEIy BbpuTeleM® M MODPYYHTEIEME; BB-TPETHUXB, I BOSHUEHO-
BeHiA NIpaBa perpecca, Kaxb MH BuybInm BHIIe, BOBCE HEe Tpedyercs
i mandatum’a, HX EAKOTO IPYrOro JOrOBOPa& MEHEIY PErpeccaTroMs
¥ perpejieHTOMB, IONKHAKOMB M NOPYYATeIeMb; Pash BCH ROHCTH-
TYTUBEBIC MOMEBTH HAJUINO,~—pPEerpecct BO3HHED; BH-YETBEPTHXD,
OCHOBHOW mUpmHOAIG mandatum’a—Bo3MomHOCTs X1 mandans’a Bs
1000ii MOMEHTH OTMBHHTE mOpyYeHlie, & TYTH BT0T0 AONKHAES, IPH

1) Girtanner, 5 ¢, cTp. 529.
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HAJIUYHOCTH MOTa, cxbaaTs He MOmETH; IOPYYATENh 0043a1CA TMepens
phpuTeseMs H JONEEHD IIPOMSBECTU MIATEHB; BB-UATHXE, OIHOBpE-
MEHHOE CYIIeCTBOBAHIE JBYXH JOTOBOPOBE, ABYXh OCHOBAHIi yIIATH
H0ATa EpeIATOpy—H mopyumTeascrBa W mandatum’a, Xora u MEIC-
JEMO W JONYCTHMO, HO BB WCKYCCTBEHHOMT CO3JaHIH BTOH JBOM-
creeraoctd HBTH HAJ00HOCTH; HNycTh BB JAHHOMB caydsab m cocros-
10Ch cOTJamIeHie MemJy NOJRHAKOMB M HOPYYHTeIeMb, OHO HHEA-
KOP0 SHa4YeHid mMETe He MOEETs—IOpydATe. b 003aHD OHIB yIIa-
THTH, &, yOJAATHBG, mpio6pbas m mpaBo perpecca, Kak® OyiTO HHA-
EAKOT0 COIJAMIEHIS M HE COCTOANOCH. BHX0urs, 9T0 14 000CHO-
BaHig perpecca HeoOXOJUMO COYMHUTH COBEPUICHHO HEHYHEHYIO I0pH-
nuueckyio Qurypy. Hbroropsie mucarern, manpawbps, KaGams 7),
a TaE®e BaE0HOIATEIBCTBA, HATDPHMEDH, TePMAHCEOE °), JONYCEAIOTE
Takoe COBMBCTHOe CymecTBOBaHiE ABYXD JOTOBOPOBB, 001erdad Jid
HOPYYHTEdd BOBMOAKHOCTH OCBOGOJHMTHCA OTH 00A34TEJHCTBA; HO, €CIH
TOTMYCTATH JBOHCTBEHHOCTH, TO IPHAABATH €ii Takoe 3HAYEHie COBEP-
nIeHHO HenocabjosarerbHo; BB)b BHXOEHTH, 4TO, €CIH CBEPXH IOPY-
yATeAbCTBA 3aRI0YeH0 mandatum, To mocabiEee mapalmsyerds CHIY
mepearo; KaEoBo e mnoxomemie kpexaropa? llopyumTear mepexs
HUMEB 00433JCI, & Takke BakIoYAIs mandatum, IpH HAIHYHOCTH
KOTOparo OHB, LOPYYATENb, MOKETH OTRA3ATHCA OTH HCIOJHEHIdA CBO-
uxb 0043aHHOCTEH Ipels KPeInTOpoMb. ¢l He OTPANAI0 BOSMOAHOCTH
3aKJII0YEHIA JOTOBOpPa MeEJY NOpyIdTeIeMb W JOJKHAKOMB, HO Cb
wbapl0 yperyJIupoBaHiA HXB OTHOMEHIA MO mpaBy perpecca; HO BTO
He BIiAeTh HA HA KBAIH(UEANiI0 9TOTO IpPaBa, HW HA CaMOe ero
cymecTBoBaHie, W I0roBOph HARAKH HE MOKETH OHTH pascMATpU-
BaeMb Eakp mandatum,—»r0 J0roBops, MOATBEPEJAIIMIA mOPYYH-
TeJBCTBO, HO HE CO3WJAIONiA ero, a JHIMb CO CTOPOHH perpecca
TOTOJHATONIIH .

Hacroxpko BaIWYHOCTH IOpydYeHid, mandatum’a, JAmeHa EBAJA-
¢um@pyomaro SHAYeHiA JJA IPaBa perpecca IOPyYHTeld, BHIHO
y®e H8H TOro, uro perpecck mmbers mbero m 0ess mopydeHis €o
cropors JoxxemEa. Ho Mmcis o meoGxozmmocrm mopyuemia sachbia
Taks TAyOOKO, 9TO, EOTAR 9TOro mopydyenia wETs, To o0HO (uArU-
pyerca—cosupaerca quasi jorosops negotiorum gestio. IHopyunrens
IOYATAETCA YIJATHBIIUMED AKOOH II0 IOPYYeHI0 JONEHHER H MO-
#Eers TpeGoBaTh BosMEIIEHiA H3JepmeEd, T.-e. umbers mpaso pe-
rpecca Eb goammEupy. Cp mocrpoemiemt (urmiii BooOme Hajzo OHTH

) Kaban, . c¢., crp. 14, 16, 21.

%) BGB. § 775. Iloasxenie aroro maparpada o0bAcEAETCA EeramieMb 0cCIa-
6urs npunbEenie § 257, saciymuBaOMuMB GesycIoBHArO NOpHNAHIA. 9TO eAHH-
crennoe onpasaanie § 775. Cu. BGB. Ed. Haidlen B. 1. 8. 861—862.
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OCTOPOAKHEIME; ecld Bb HAXB HETH HAacTOaTeIbHOH NPARTAYIECEOH

AW TEOpPeTHYecKoil HeoOX0JuMOCTH, WIM OHB HE CO3ZaHE CaMOI0
#®nsEbi0 (Ears, HAUpEMBDH, NPH IPEICTABATEISCTBS), TO H MOIB30-
BaHie HMHI HemeJaTelsHo0. BB pamAoMB caydal, KoHeyHO, 9TOr0 HE
umberca. Maxo Toro: JOJEHAED IO IOIOEEHI CBOEMy HE MOEETD
OuTs dominus’oMb IOpyuATend; HaKOHeN's, gestor, mpexmoraraercH,
BejleTs uymoe n510, a TMODyYATeNb MCIOJHAETH CBOE 0043aTENBCTBO
nepeis EpPeAHTOPOMB.

Kars npm mopyumreascrb 114 EBaIn(HEAIIH ImpaBa perpecca,
He tpedyerca ofpamenia BE Eb mandatum’y, HE EB negotiorum
gestio, Taks # upm ymiarh, gymoro jxoara Boobme. M 1yrm, Oyie
IpEJBAPUTEIbHOE COTJAIIeHie Mem]y IIATeJbIHKOMD H JA0JERHHA-
KoMB # He OyIb €ro,—Bce paBHO, BH IEpBOMTB caydab Tpebyerca
coraacie (Genehmigung) kpeamropa, BO BIODOMB OHO BCerza OyAeTs,
Oxarojaps 2ToMy, Bb 0o6ouxbd crydadxs Ha mepsoMs Mberb goro-
BOPB MEEIY EDEINTOPOMB H IIATEIbI[AEOMB, Ha BTODOMB—MEmLY
TIATEIBIAKOME W JA0JKHEUEOMB. CloBom®, moayyaerca ¢urypa, aHa-

JOTHYHAA TOPYYHTEJIBCTBY 1), BCA pasHAOAa BB TOMB, YTO IPH

mopyunrexscrBt Tpebyerca HempembHHO HEHCOPABHOCTD A0JEHHEA,
a npu ymrarbk uymoro jpoara—me Tpebyerca. CooOpamenif, H3Io-
HEHHHA 10 I[OBOJYy NOPYYHTeIbCTB4, DpuMbHAIOTCA H KB ymiarh
gymoro joara sooOme. Illefi, mocearupmiii mbayio momorpadiio Bo-
mpocy 0 perpecch, Tome BEHCEA3HBAETCA IPOTHBS B3IIAJA HA IPABO
perpecca mopyudTeas, Kakb Ha INpPaB0 BosMBIIEHIA n3IepEERD,
npunajiemaiee gestor'y negotii, T.-e. TO®e OTHOCHTCA OTPHIA-
T€JFHO EB KBAIN(UEALiN yIOMAHYTHXH CIyYaeBh, EKaks negotiorum
gestio. Ho joBoas ero me momers OwTh npumusrs. Josogs TOTS,
uro, Gaarozaps ymrarh gestor'oms sa dominus’a, HMymEcTBO IO-
cxbiaaro me yseamumaoch 2). Cp oroii Toukm 3pbHig, BooOmIe,
BOSMbBIIeHIS H3lepAeRs OHTh HE MOEETH; H3JIEPHKEH, HPOH3BOJHMELS
3a Jpyroro, eosmbmarmrca He moToMmy, ur0, 0Jaroiapd AMb, YBEIH-
YHJI0CH HMYNIECTBO HTOr0 Jpyroro, a Grarogaps TOMY, 4TO HAKTO
ne 00A3aHB (esMe3JHO PACXOL0BATH CBOM CPEJICTBA HA IOAB3Y JPYIOLO.

Arags, ymiaTeBmii 1oars mopyumTexs W BCsRii APYrou mia-
TeIBIUES HMEBIOTE ImpaBo perpecca He BB CAIY OTHONIEHiH CBOHXD
Eb JONEHURY mo mandatum’y mam negotiorum gestio, a, Eaks MH
BUNBIN BEHINE, BB CHIy 3aKoHA, OpH OHPeIBICHHHXD YCAOBIAX®,
OpA3HAIMAr0 5TO Ipaso, Eakb npaBo sul generis. To ke camoe

) L. Lippmann. Beitrige zur Theorie der Schuldibernahme. S. 24-25.
JiunumaEs yauBIsercs, 9o B Haykh He o6pamieHo BHEMAHIA HA CXO)CTBO VIJATH
YYHEOLO LOITA CH LHOPYINTEIHCTBOM.

) Schey. Das Regressrecht bei Bezahlung fremder Schulden. S. 15—16.
12*
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cabryers crasars o mpmMbEim mandatum’a m negotiorum gestio
Rb TACCHBHO COIMJADHHIMG o6asaterscrsamb. IIpumbnenie Broporo
Jame He B3aCIyRHBAETS ONpOBEp:KeHid, Takh KaKD ,COTHJAPHOE
00a3aTeaBCTBO " cosjaeTci He OZHOCTOpOHEEe H He 0ess BbroMa
COTONHRHAKOBD, & OJarojaps cosmaTexpHoii cosmbernoif pbareas-
mocrn Bebxp  yuacrEmross ). O mpumbmenin mandatum’a  ro-
BOPATH BB TOMH CMHCIB, YT0 RamKJABH M35 COXONEHHEOBD HOPY-
JaeTs RamIOMY JDYroMy, KB EKOTOPOMY EDEIATOP® OOPATHTCA 3&
VAOBIETBOPEHIeMS WOAHOCTBIO, Ymaarnth, BMberb co cpoew jozxelo,
¥ JOMI0 J0Jra, NPHYATAIONATOCS C¢B KaKJIAr0 H3h OCTAJIbHEIXb.
Yurarupmiii jormpmgs-mandatarius mpToMs MO®eTh TpeGoBaTh OTH
KaEJAr0 M35 OCTAJRHHXF, ero. mandantes, Bosmbmenia npousseieH-
Hoit ymiarsl (perpeccs). I Tyrs mago cEasath, 9YTO 3Ta KBAIA(U-
Eamif 9ymja BOo3spBHI CAMAXT KOHTDAreHTOBE: OHHM, BCTyHad Bb
00s3aTe5CTBO, He JyMaim O ,IOpPyYeHin, o ,Bosmbumiemin msjep-
HeEs“, 005 j,actio mandati contraria“, o TomMs, uTO OHE ,Man-
dantes u 7. m. ORE Berynmaw BB 0043aTEABCTBO, IPH KOTOPOMD
JOIAHG VIIAYNBAETh 33 BCHXB W ecrecTBeHHO, BB CHIY 3aK0HA,
unbers m mpaso perpecca. M Tyrs CoImIAPHHI JOMEHHES IPO-
A3BOJUTH yIIATY He BH cumay mandatum’a, a BB cuay TOro 00:A3a-
TeIHCTBA, KOTOpOE JERHTH Ha HeMb Hepels BbpuTeleMb, HMEHHO,
YILIATATH BECh J0ArS. 3arhms, kaws upasuapo sambuaers Casnmen,
mandatum Be MOEeTH KBaJINQEIEPOBATH perpecca IpH COABJAP-
HOMD OOgsarenscreb yike motomy, 4ro mandatum ectb JOrOBOPD,
a COJHAapHOE 0043aTeIHCTBO MOKETH BOSHHEHYTH W UYTeMB JYXOB-
garo sapbmanmia. Hakomems, rroccaTope, KOTOPHE TBEPAO CTOAIN
33 OIpOBEPTaeMyi0 HaMu KBaJu(uEaimiio, BHABIA BB NACCABHO-COJIH-
1aPHOMD 00A3aTeTscTRl cryuaii ,B3aHMHATO MOPYUYATENBCTBA , uhMb
12€TCH HAMB BOBMOKHOCTH COCIATHCA HA BHIIEH3IOMKEHHHEA €000pa-
memig o mempumbEEMOcTH Teopin mandatum’a Kb IOPYIUTEIBCTBY.

Bricmmelt Toukm ceoeit HecooGpasmocrn Teopia mandatum’a
T0CTArIa BB npuMbHEHIn K5 meccid. BHXopuTh Takh, 910 IeJIeHTD,
IOJYUABH YOIATY, TOPYYAETH [EeCCIOHApII0 HOIYURTH OIS CH 0N~
HAEA; He IO0JIyYHBD YIIATH, Iecciomapifi mpexpsBiafers OGPaTHO
Tpefopamie k5 nefenry. Crbropareisno, mo B5T0H TeOpIH IECCio-
Hapiii He ecTh CAMOCTOATENBHHA CyOBEEIb MpaBa; OHB SUO nomine
0CYMIECTBAAETH YyiEOe NIPABO,~—OHB Procurator in rem suam, T.-e.
9TO T3 HECYpasHAA MOpHAWUECKas (QHrypa, CYMECTBOBaHie Koeil MOILIO
ORTH ONPABIAHO CH TOYKH 3pBHIA PUMCEAr0o KOHCEPBATH3MA, CB €T0
vinculum juris, cpbaasmaro BuocxbicTiu YCTYynEy Tpe0OBaBIAMSB

1) Savigny, H. C, cTp. 232—234.
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rpakIaHcKaro 060porTa, HaCTAMBABIIAMG HA gonymenia neccin. ILin-
MaHP COpaBeiaEBo saMbuaers, 9T0, €CIA TiecCioHApil0 IPeIOCTaBHTH
actio mandati contraria, TO eMy TOIBEO H MOryTs OHTE IPHCY-
HICHE W3JePAEN W YOHTEM, HO OHB HHEOTJ3 HE NOIYIHTH CYMMEL,
uMB YIJIAYEHHOH MeJeHTy 1), Haromems, meecioEapiii— caMoCTOA-
TeasHEil cy0seRTs mpioGpbraemaro Ipasa W EBaIn(uIAPOBAHT KaKD
mandatarius OHTb He MOEETS.

BecsMa OpUrHHAJIBHYIO EBalu(uEamiio cIy4aesh perpecca yiia-
gegmaro sa cuers ppyroro jaers Illei. Teopio ero MOEHO Ha-
3BaTh Teopieil pasiBOeHiA JoAra: IOPYYATEIb H BooOme JHumo, 004-
saBmeecd YIIATATH JOITD 3a CYETH JPYIOro, YIIAYHBAETD ¢op-
MAJBHO CBO@ COOCTBEHHHI, 4 MAaTepiaJbHO-—YYHROH JOATH, COIAKAP-
HEH  JONRHMED yOJIAYEBAETH W (POPMATBHO, W MarepiaibHO  CBOIL
H0AMS, IAATAH, He OCASAHHHI Kb IIATERY, TIATATH (POPMATBHO
m marepiaasHo uymoii xoars 2). Ecam jame crars ma Toury sphmid
Ilea o QopMalbHO W MaTepiaJbHO CBOEMB H YYROMB xoars, TO
COINJAPHHH JOIARHARD YILIAYABACTD dopMarsHO CBOM, a MaTepialb-
no—sBMbers co cBoew J0Jel0 UyMOH JOArB, T.-€. A0ATB  OCTAJb-
HEIXB; JAa H BCTYNIUED TO iEe CaMOe; TAakh Kakbh Tpedyercd, Eaksb
mel Bupbam Bume, Genehmigung kpeguropa, T.-€. JOrOBODHOE CO-
rramenie MemIy KDPeJHTOPOMD H ILIATEABIUEOMB (Xord O W He
o(OpMICHHOE), TO BCTYNIIHED, ILIATA, IJATHTH CBOH A0JIE, TaKD
yro # TyTs, ¢ Toukm 3phmia camoro Illes, omb maaTETH (Op-
MAJIBHO CBOW, a Marepiaspmo—uywKoii poars. Ecim 60 rToura 3ph-
mig [lea Omaa wbpma, To oHa AomKHA O OnJa OHTH mpuMBHUMA
K0 BCHMB CayuasMB ymaare dymoro joara. Oma GesycaosBHO He-
VIOBICTEOPUTEIbHA: IOPUIHYECEH OJHOBDEMEHHOe NpHSHAHIE JOITa H
qymuMb B cBomMb—nonsens. HeyzoGomsicaumo cymecTeoBamie J0JTa
W MOET0 W 4yAOT0,—HIM OHB MOH, mam 9ymoii: tertium non datur.
Eean npumars toury spbmia Illes, To Haj0 npusHATH ONUEE XOJAI'B
HACTOAIAMbB, 4 XPYroi—@UETABHEIMG, T.-€. CO34aTh (HENi0; HO
Toria W yuaara ero Gyjers ¢urrapHA, (URTHBEeED OyIeTs u pe-
rpeces, # T. 1. Hayka orp Takoro sarpoMomjienia (urmigME HE-
yero He mpiodpbrers, Xa H EH3HH TOKe.

Jlarte, mpaBo perpecca, IpH ARTABHOH COIMZAPHOCTH, IECCIH
¥ DBUENIV WHOTJA KBAIA(HOUDYETCH, KAKD KOHAHRIIA TOr0 HIH
unoro popa. Ilomarso, camo coGoif, uro mpuMbBenie KOBIHEIIH KB
ThMB cayyasM®, Korja Tpebyerca O0OpaTHO IIOJyYeHHOE 33 CYETH
APYTOro, HEBO3MOEHO, 60 Tyrs pbus miers He 0 Bo3Bparh moxy-

") Schliemann, 8, ¢, crp. 17.
) Schey, u. c., crp. 11.
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YeHHAaro, He 005 oboramenin, a 0 Bosubmenia ymiavemmaro. Ho
H Kb YOOMAHYTHIME TPeMb CIyYaaMb OpuMbHeHie 8Toil Teopim expa-iu
upiemaeno. Heapss orpmmars Toro mecommbmmaro ¢axra, 410 I0R-
TPHHA 3J0YNOTPE0IAeTs HOHATIEMD KOHJUENiH: 4TO HE 00DaTHOE
TpeGoBaHie, T0 RoHjWENid. HeoGxogmmo mocraButs mOCIBIEION BE
Hapremkamie uperban. 3abes me wbero BxOAUTH BB MOAPOGHOETH,
sawbuy aumsb, 4To jug mameil nbim Booamk gocratoumo yEasaTh
HAa OJHY, XOTA H OTDHIATEIbHYI0 YepTy EKOHAHKIH: NOLH MOHATIE
ROHJUENIA BHe mogoiinyrs vh ofparEwa Tpe(oBaHii, EKOTOPHA 3a-
EII09AI0TCS BB TPeGoBaHIA BO3BPATa VILIAYEHHATO BO HCIOJHEHIe
uspbermaro oGasareascrsa. , 11 CYHIECTBYETH CAMOCTOATENbHOEe 00-
3aTeJbCTBeHHOE OTHOmeEHnie, cnpasexinBo sambuaers ['pmums, 6yis
a10 obligatio ex lege, ex negotio wmm ex delicto, oGoramenie
00A3aHHAT0 HEe EMEETH CaMOCTOATENLHATO BHAUEHIA, BH TAKHXD CAy-
YaAXb 1bI0 cBogmTCA MIH EH HCEY 00 WCIOJAHEHIN, WIA Kb HCKY
0 BO3HArpa®JeHin 3a Bpegs u yOuTEA“ '), a He Kb EKoHAWENin,
CEa®eMBb, 0Th cefa. Pass cras Ha Ty TouRy 3pbmiA, uTo perpeccs
€CTh 0043aTeIBCTBO, MH TEMB CaMEMP HCRIOYAEMD BCARYH) BOBMOE-
HOCTh EBAJIA(MEAIM ero, Kakh KOHAUKININ; COAMJIAPHEIE EPEIHTOPS,
Tpedyd 00paTHO NOJyYeHHOE OJHAMBH H35 HHXD 0T JN0JKHHKA,
ueccionapiii, tpefys 00paTHO MOXyYeHHOE NEACHTOMD 34 YCTYILIEH-
HOe Npar0, MNORYNIHES, Tpefyd CyMMy IOIYYEHHYIO HPOJABIOMD
88 OTCYAJIEHHYI Bels, — fe KOHINIUPYIOTH H3BBCTHYID CcyMMmy,
a TpeOyOTH HCHOJHEHIA 0c00aro 0033aTeIBCTBA.

[lepexomy EB Teopim mpmHYAHTENbHOH ¥ (UATHPOBAHHOH Iec-
cin. CaBHHBH BechMa CEJOHAETCS K% 3T0f Teopim H, H3Iarad ee BB
npuMbHERIA EP COMZAPHEMSG 0073aTeILCTBAME, HAMEKAeTh Ha ofmee
ed smEauemie 2). Jra Teopisd 4ACTO-pHMCKAro mpoucxomieHia. Capuasu
JOTMaTHYEeCEH €e J0CTATOYHO 000CHOBAJIH. (JCHOBHHME NOJOECHIEMB
ed OHJIO0 TO, YTO COJHAAPHEI J0JEKHHKS He pambe 00i3aH% GHIB
YIIATHTh 00paTHBIIEMYCA EB HeMY KPEJATOpY, IOKa TOTH HE YCTy-
OATH €MY CBOE NOpaB0 HO coamjapHOMy oOdsareascrBy. OHB MOIS.
OPUHEYJHTH €r0 KB 3TOMY IOJB Yrpo30il NpeybdaBATh IPOTHBD HETrO-
exceptio doli. Ecam meccia cocrosaacs ®), T0 JOIKHUES MOTB 0CY-
IMEeCTBUTH CBOE IIPABO perpecca Kb OCTAJIbHHMD COJOIRHHEAMD BB

1) I. Tpauus. Ogepru nmo yuenio o6n obGoramenin. Buum. I, crp. 40.

) Savigny, u. ¢., cTp. 39.

) Cravasa OHA CONDOBOEIAIACE MACCOK HBIHUTAAXD QopMalbHOCTEH W
obpamenieM® IONEHHEA - HeccioHapia BB procurator’a in rem suam; 570 GHia
abidcreuTessHan neccif; sarb¥h oBa copepmanach 0e3s aTHXH QopMaibHOCTEH, B
AOXEHAKB-Ieccionapifi abHcTBoBaI® suo0 nomine; TyTs OHA cTana GEATAPOBAHHOL
ueccieit.
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rauecrsh Tecciomapif mO TIaBHOMY 00A3aTelbcIBy. OTa TEOpid He
ecTs, BH CYIHOCTH, TeOpPid KBaIM(UEAIiW IpaBa perpecca; oHa HU-
yero He JaeTh JId XapPAKTEPHUCTHRH 9TOT0 OpPaBa; OHA OTHOCHTCA
Kb 9eMy-10 coBehMB JADYroMy, 4 HWMEEHO EB O0CYMeCTBIEHII
IpaBa perpecca, 0Ha JE€EATH Bh OCHOBAHIA yueHid 00B OJHOMD H3D
emoco00BH Sro OCYIIECTBICHif, BB OCHOBAHIN TOTO, 4Td mocxbxyiontie
IOPHCTH Haspaiu cyOporamieii, kb pascMoTpBHII0 KOTODOi MBI Ceiuacs
uepeiieMs.

Cunrad coBepHnIeHHO HEHYAHEIMB NPHJAABAThH OpaBy perpecca
KaEyio-1a00 00myo OPHIHYECEYH EBaIRQHEANI0, MEH BHIUME Bb
HeMT 0043aTeJbCTBeHHOE IPAB0, IPaB0 pPerpefienra Tpe6oBaTs, Npu Ha-
IAYHOCTH M3BBCTHHIXB YCIOBlii, yIIAYeHHYI0 WIH MOJYIEHHYIO CyMMY.
Sarbws, perpejieETs, KaEs M BCAEIH EDEIHTOP, Ha OCHOBAHIA
00ImUXD NPaBHIs HMBETH IPABO YCTAHABIMBATE BCAEAr0 POAa MBPH
o0esmeuenia (mOPy4HTEIBCTBO, HEYCTOWEa, 3aJ0Ts H T. I.), HMbBers
IpaBo0 Ha IPONEHTH 3aMejleHid, ImpPaBo Ha BosMbmenie H3JEPEERD
¥ Ha BO3HATDAEJeHIe 383 YOHTEH HEHCHOJHEHId, MOWMEETDH YCTYHHThH
CBOE IpaBo japyromMy ® T. II.

V.

Ocymecreagerca mpaBo perpecca uId JA0OPOBOJILHON YILIATOMH
perpeccaToMts perpejieHTy JAHHOH CYMMH HIA CYIe0OHEIMB €d B3H-
craniems. lIpm perpecet ymiausemEaro sa cueTs ApPyroro BO3MOKEHT
eme HECKOJIBEO OCIOKHEHHHWH IyTh OCYIIECTBIEHIA IpaBa pPerpecca.
Hopuaapeo perpejieETH, yIIaTHBB 33 CUeTh perpeccara, Ham Oepers
. Ch TOJYYUBmAro OTABIRHYI0 pACHHCEY BB HOJYYEHIA, HIA MOEETEH
Tpe(GOBATH BEIAAYHM CAMOTO aKTa, Ha KOTOPOMT H KblaeTcd pacmmcka.
Ho mo tbMp mam JpyruMs coofpameHiAME perpefieHTy MOEETE OHITh
FeJaTelbHA YCTYNER, Ileccid camaro 0043aTelbCTBA, M OHD OCYIIE-
CTBIHETH CBOE IpPaBO perpecca EB JOMRHAEY BH KEadecrsbs meccio-
Hapid. JT0 ® ecTb Ta (QUETHBHAA Ieccid, o koropoil rosopmas Ca-
BHHBH, 9T0 B €CTh Ta cyOporamif, KOTOpPoH, KaEkb CeiYach YBHAUMD,
IpHAAHO Hemojoldaomee sHaueHie. U TeOpeTHYECEOH CTOPOHE CYOPO-
ramia, BH CMHCIS yCTYDER EpeJHTOPOME TJIABHATO 00433TEIHCTBA
CBOET0 MIpaBa perpegieETy ¢b IBIbI0 OCYMECTBIEHId UOCIBIEAME
cBOEro 00paTHAro TpeGoBaHifg, PasCMaTPHBALTCA EAKS BUIH PETpecca—
perpeccs BB CHIYy IPHHNANG CcyOporamim H IPOTABOIOJArAeTCS pe-
rpeccy, Ha OCHOBAHIA BHYTPEHHAXTH OTHONIEHIH MEEIY perpeiieHroMs
u perpeccaroms (mandatum m negotiorum gestio). Do corepmenHo
HeNMPaBUIbHO, u00, BO-MEPBHXB, CyOpoTalid He €CTh pPerpeces:



— 184 —

IpaBo perpecca JOMEHO CAMOCTOATEIBHO BOSHHRHYTH, &, BOSHHKHYBG
W OCTaBafiCh NIPABOMB PeErpecca, OHO MOKeTH OHTH JHME OCYIe-
CTBIEHO NyTeMb €yOporamin, M, BO-BTOPHXbH, CaMoe HPOTHEOMOJO-
EHle HEeCOCTOATENbHO, €CIH NPHSHATH BO3MORHOCTh YCTAHOBJEHIA
perpecca myrems mandatum’a wmam negotiorum gestio; Ha YeMB
Oul perpecct HE OHI'B OCHOBAHB, JONYCTHMB Jake Ha mandatum
I negotiorum gestio, cy0poramis He HCKIOYAETCS, OHA CYIIE-
CIByeTdh COBEPIICHHO 0€30THOCHTEIFHO KB OTHONIEHI0 MEX]y CyOBeE-
ramn perpecca. Cb mparTHueckoii CTOPOHE, BB 06JaCTH 3aROHOIA-
TeIBCTBA MH 3aMbuaeMb yIMBHTEILHOE CTpeMICHIe CBA3ATh HEpas-
PHBHO €yOporalio ¢h pPerpeccoM’b, WHAYE TOBOPA, CTpemienie BHTH-
CHHTh HOPMAJBHHII C€I0CO0T OCYHmIEeCTBAEHIA perpecca n 3aMBHATH
ero cybporauieii. Camoe GOIpmee, YTO MOKHO JONYCTHTH, BTO0, —
yrd CaBuEbM HASHBAETD BHHYEIEHHOA meccieii, T.-e. perpejients
IONEEHD UMBTH TPaBO HACTOATH HA YCTYORE eMy mpasa EPeiuTopa;
eCIH TOTH He COrJAmaeTcd, TO CAMHMB (ARTOMB VILIATH EPEIATOPY
IIPABO TMOYRTAELTCA NEeXHPOBAHANME. I[[poTHBE »TOro HmYero Heab3d
uwbTh, HO, KOLZA BaKOHD BHPAKAETCH TAKS, YT0 HOPMA €T0 MOBETT
ORTh NPH3HAHA NPENENTABHO W CYOPOramis sABASETCA NPHHYIH-
TEIBbHOH [Id perpefienta, Kak® GyATo OH He I0UyCEalmeHd HHOTO, HO
HameMy MEBHIO, HOpMAIBHAIO C€HOCO0A OCYMECTBICHIA, TO IPOTHBS
HTOT0 HeIb3d HE BO3pakarh. Tawb, MO OTHONIEHIID KB NOPYIATEND-
ctBy, (pammysckiii Kozercs ') ® repmamckoe yiomemie %) cpoeii
peJlakmiell NpPAMO YRA3HBAOTH, YTO CYOPOTalif M pPErpeces Hepas-
PEBEH °). D10 HEIONYCTHMO y/&e NOTOMY, UTO HHOTJA BOBCE HE BE
narepech perpegienra Bocmoabsopatbes cyGporamieii *). s mpm-
HY/KJEHIS €ro Wb 5TOMY HHEAKAXD OCHOBaHIl He mMbercs, H 3aKOHS,
PEJARTHDOBAHHEI BB CMHCIE, IOBAAAMOMY, HODMEH HpeNenTHBHOI,
TOJKREHD OBTh PascMATPHBAEMD RKAaKD HODPMA JHCHOUTHBHAS IO OT-
HOIIEHII0 KB perpefienty.

Vi

Oxpamgerca mpaBo perpecca HCKOMT, EOHEYHO, € HCHOAHA-
TEIbHOH CHIIOH; WCED 9T0TH HHYEr0 O0COOCHHATO M8L celsa He Ipej-
CTABIAETH: TPEIBABIASTCA W PAsCMATPHABAETCA HA OCHOBAHIA O0MAX'B

1) Code civil art. 2029.

®) BGB. § 774.

°) To @me camoe orHOCHTEISHO maccHsHoil coxmgapuocrn. Cu. § 426 BGB.
Abs. 2.

‘) Cu. o meyno6erBaxs cyGporanin Kaban, m. ¢, crp. 45 —47.
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npasnas. Ho, Epomb sroro, Bech 3aK0HOJATEIHCTBA YCTAHABIHBAIOTH
pars wbpDh, 00Jervalomux’h perpejienTy JoCTHReHie CBOEH oban.
Ofs Momers npHBIEuh perpeccata minm Bb kagecreh moco0HARA
(repmancraz Teopia) '), mim B> EauecrBl sBeHTyaJbHAr0 OTBBIYAER
(¢ppammyscras) %). Ilepsoe BO3MOEHO, BO-TIEPBEIXB, BB CIy4adX’b IO-
CPEJCTEeHHAI0 TPaBa perpecca, TMOEA, Kakb OLIO H3I0KEHO BHIIIE,
perpeces HAXOZWTCA BH CTAJIA YCJIOBHOCTH, LOKA HH YIIaTa, HI
NOAyYeHie perpelieHToOMB eme He Iocablosaid o EOTja cOOCTBEHHO
0 perpecch MommO ToBOpUTH BB cMECAE BosMomBOcTH ero. Horga
yIIaTa yike OPOH3BEJEHA, TO IpPH NOCPEICTBEHHOMT perpecch o
npomecel Memxay perpesieHTOMD M TPETHUMB JHIOMB, II0 TIIABHOMY
00s13aTeIbCTBY, He MOKeTs OmTh u pbum. Perpeiients npusieraers
perpeccaTa Eaks TpeThe JIHIO, MOryImiee OKasaTb €My MDOMOINb IIO
CHOPHEIMT BOmpocaMt O cporb, o paswbpt m 1. m. Bs mpomecch
EpefaTopa C¢b OOpydATereMbd mocrbiHeMy IOJI€3HO NPHBJIEYs J0J-
MHUEA, EARD HEmocpejCcTBeHHAro yvacranka cibaen. Bo-BropHXB,
IPH HEIOCPEeJCTBEHHOME perpecch mpuBIeueHie perpeccara BB Kaye-
¢TBbE TpeTsaro, MOCOOHWERA, BOSMOKHO TOIFEO BB CTalll 06esycJOBHArLO
IpaBa perpecca—ymiaTa OPOHSBCJEHA, BO3HUKAETD IPONECCH MEEIY
HeccioHapieMs M JONRHAKOMB, W IepPBHH OPUBICKAETH HEJeHTa Bb
IOMOINIb; BOSHHKAETH IPOIECCH MeE]ly MORYOI[AEOMD W BCTYIIH-
KOMB, W IORYNI[HED OpPUBIEKAETH: OpozaBma m T. 1. Yro Racaeres
NpHBIEYeHIA perpeccara BEH KadecTBS sBemTyarsHaro orsbrumra, TO
9TO BOSMOKHO TOJHKO NPH HEIOCPEJCTBEHHOMT perpecch. Ora dopua
yuacrifd mpejcraBigerThs O00Jpine YAOOCTBH M BHIOAB A1 PerpeiienTa,
9bMD mpmBievenie BH Eavecrst mocoonmra. [Ipocsba o mpmpievenin
perpeccata BB KavecTsb 3BEHTYANRBATO OTBBTYHEA EBAIAQUIHDYETCH
KaEb HCED 0 perpecch, m OHBH pascMarpuBaercd COBMECTHO H OJLHO-
BPEMEHHO €0 CIODOMD MeEY perpefieHTOMs W TPeThHMD JAMOMB,
W, Bh caydas paspbuenia sToro cmopa IpPOTHBL perpejienta, Cyib
IOCTaHOBAAeTs pbmenie m 1m0 NCRy o perpecch; BS IPOTHBHOMB
cayyahs pbmemie Bosce He mocramosigercA. Hampmubps, meccioma-
pii BB mnpomeces €b JOTKHMEOMB IDPHBIEKAECTH IEIEHTa, H CYAD,
paspbmuBh CHOOPH MPOTHBS IeCcCioEapis, NPHSHAETH W IIPABO pe-
rpecca MOCIBIHATO KB NEJEATy; NORYNIMARD IPABIEKAETH HPOIABIA
Bb cmopb €O BCTYNmWEOME, H, BH caydab pbmenia cmopa BB moansy
nmocxbAEATO, C€yAh NpU3HAET: M IpPABO perpecca MNORYHINAEA Kb
IPOJABIY.

') Wach. Handbuch des d. Civilprozessrechts B. 1. S. 653—659.
%) Boitard. Legon de proc. civile, t. I, p. 501. Cum. moit YeeGuurs rpa-
|AVHCEATO CYIONPOU3BOACTBA, H3X. D, ¢Tp. 24H—246,
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IIpexpamaerca perpeccs THME e cmocofamu, Kakbh H BCAKOE
APyroe 0013aTeIbCTBO: HCHOJHEHIEMB, 33YETOMD, npomenieNs # T. .
To o06CTOATEIBCTBO, 4YTO HA CTOpPOEE perpefieHTa HIH perpeccara
umbercs BBCROJIBEO JWIH, CBASAHHHXE COJIHAAPHOCTHIO, HEYETO 0CO-
GemHAr0 BH BONPOCH O NPEEPAmeHinm perpecca He BHOCHTD. Hcnoa-
HAeTcA, 3aYATHBAEICA, NPU3HAETCA W T. A. Kakjoe orpbasEOE 004-
32TeNBCTEO, He 33TPOTHBAA OCTAIBHEIXB. Tak®b, COANJIADHHH JOIRHAED,
VIIATABG HOTHOCTBIO KPEAHTOPY, MORETH Tpe6oBarTs HMCHOOJHEHIE MO
perpeccy €b OJHOTO H He TPeGoBaTh Cb APYIOro; €Cid OAHHD H3B
COTOXEHHEOBS ABIAETCA €ro EPEJHTOPOME, T0, NP HATHIHOCTH
00mAXT yCI0Bif, MOmeTH OHTH NPOHSBEJEHD Ba¥YeTh, W 9T0 OCTAITL-
HEXD COLOJEEMKOBL He Kacaerca w T. 4. To e camoe mpd akTHB-
HOI COAMJAPHOCTH: M000# W35 PerpefieHToBL-COKPEANTOPOBS MORETS
PASCUATATHCA C€H EDPEIHTOPOMB, NOIYyIMBIIAMB YIIary, Kakb eMy
YrOJHO.

DT




I11.
[IPAHATIE HACIBJICTBA HJIN OTPEYEHIE

0TbL Hacabactea? ).

(o moBoxy mparTHYecKaro ciryqasn).

Bs cyneGuoii mparTHES BOSHAED UPE3BEIYANHO HWHTEDECHEIH BO-
IpoCH: ABIAITCA JA ABHCTBIA, COBEPUICHHEA JAHHHMDB JHIOMD, IPH-
maTieMs HAacThAcTBAa MAM oTpedeHiems orTs Hero? OfuED M TOTH e
cocrass (arroes (Thatbestand) rpaimdunuposams HCTHNEIO, KAKD
orpeuenie orp Hacabicrsa, orBbTYAKAME — EaEh UpmEATIC HAcIbA-
cra. Uernma K. momasmBaia, yro BH noassdy Oabkm ea T. C—oi
oTEpEI0ch Hacabiereo, mocat pojcreemHHEA BB GOKOBOM JIHHIE T.
M., Berbaersie orpesenin orw artoro macabicrsa ed Gpara rp. IO.
C—-craro; orpbrumgm C—crie 10ka3mBaIn, 4T0 Opars HCTAIHHOL
0a6km rp 0. C—cgiii He TOIBKO HE OTpEECA OTH HACIBACTBA, HO Jaike
UpHHAIH €ro u THEMB CaAMEMD YCTPAHAIH OTH HACIBACTBA CBOIW
cecrpy T. C—ymwo, Gabry nernnu fK. Tags 4yro sBompocs, umbers am
meruna . mpaBo Ha HacIBICTBO, CBeJCH KB BOUPOCY: ABIAIOTCA JiH
nbiicreia Gpara mcrumumoir Ga6km rp. 10. C—craro npumariems
Hacrbicrsa HWIH OTpevYeHieMB OTH HEero. YCTAHOBHAME CHAUaJa CO-
CTaBb (PARTOBD.

23 ioma 1876 r. rp. 0. C—criit (vepess morkpennaro) mo-
gaxs Bs K—cryo Ilazaty rp. m yr. c¢yga, rab, BB OXpaHATEILHOMD
nopairb, npouseojuIock 1510 006 yreepkieHin 01BbTIAE0BE C—CRUXS
BB mpaBax® Hacabicrsa mocab rp. M., mpomenie 00p yTBepmAeHIH
ero BB BTAXTH OPaBaxb, Kakb eimHCTBeHHaro Hacrbimmra. llpomenie
aT0 ompepbieniems 7 aBrycra, 3a HOPONYCROMH NIECTH-MBCAYHATO

1) JOpuguueckas I'asera™ 16 ampapsa 1905 r. Ne 3.
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cpora, Omaxo ocraBieno Ilararoro Gess pascmorpbmia. He smas eme
o rakomMs mcxoxb csoero xbaa, rp. 0. C—ckiit nogaers 4 cemri-
opa s B—cryo [larary rp. u yr. cysa mpomenie 065 oTpeueHin
ero ors macabrcrea mocrbs rp. M. Yro om®s BH 9T0 Bpemd, T.-e.
4 ceuralpa, He BHAID 00T OCTABIEHIA €ro mPOIIEHiA 00F yTBEpP-
®JICHIA BB IpaBaxp macrbacrea 0e3b pascMorTpbHiA, BHIHO WSB TOTO,
YT0, BO-1-XB, BB TpPOmMEHiN 00 OTPEYeHiH, MOJAHHOMTB Bb B — crymo
[lazary 4 cesradpa, oHD TPOCHTH, YTOOH HpOMEHie, NOJAHHOE BB
KR—cryo Harary, ,ocraeuts 6es3n gaapnbimuxs mocabiersii®. Ira
npocsba He mmbia On HAkakOro cmmucaa, ecam 051 rp. 0. C—criii
y#e smans, 4ro Ilamara mocramosmaa oupepbierie o6b ocTaBIeHIn
ero mpocs0s 0esd pascmorpbHig; OHB, 0Y€BWIHO, AyMaaB, 410 ABI0
ero eme He OKOHYeH0. Do-2-xb, takoe me mHepbrbule ero 065 OKOH-
vaHin pbra ABcTByeTs n3b CybIKM, BARI0UEHHOH HMB 4 CceHTAGpA
c¢b orsbrunkamn C—ckumm, rab rosopurea, uro ,B5 K—croii 1la-
aarb mpomssogurca pbio o macabgersb rp. M., ®p umbmilo Ko-
TOparo mpejpABIeHH HacabicTBemHHA mpasa co cropoun rp. IO.
C—ecgraro“ n 1. 1. Ecan 6u ey Omro mssbero ompejnbaenie Ila-
JaTsl 0TH 7 aBrycra, To OHB 4 CeHTA0P:1 He roBOPUIS OH O CBOEMD
1bab, xoropoe Aro0H eme npomssoiaTca BB llaxarb.—4 cenTabpa
BL I'. B. nummerca, u BB TOTH e gens ceupbrenscreyerca B—ckroio
me moammieli, xid mojaunm s B-—crywo me llarary yr. m rp. cyza,
npomenie 005 orpeuemin rp. ). C—=raro ors macabacrsa mocab
rp. M. MoruBoss orpeuenia mpumsogutes jsa: 1) rp. [0. C—ckiii
yobauaca, uro ,anmia C — cEEXEB COCTOUTH BB OANMANIIEH POJ-
CTBEHHOW cremenn ¢b rp. M.“, 1.-e. mojaraerb, ur0 OHH HMBIOTSH
NperMymecTReHHoe Iepels HUMB IpaBo Ha Hacabjcreo mocas rp.
M.; 2) rp. 10. C—cgiii nmbers BB BAIYy OpPEIBABIEHHHSA Kb
HACIBACTBEHHOMY HWMYIIECTBY IEHEKHBA IPETeHsin, T.-e. IPU3HAETSH
,HecopasmbprOCTs Hacabacrea cp goaramu“. Be rommb npomenig
CRa3aHO, 9T0 OHO Kb HOJaHil mogie&nTh BH B—ckylo Ilagary“.
Rars manmcanmoe B5 ropoxb, rrb maxopurca llarara, wajgo nyMars,
oso Omo pogaHo B% [lasary Bb jgens Hanucamidg, 1.-e. 4 CceHTH-
Op#. IlopamEHAED DTOr0 mpomIeHid, ofHAKO, OKasalci Bb K-—cKoii
[Maxarb, Bak®s 570 BHAHO W3H HagmucH, cablamHoll Ha HpomEHIH
arolo [lamaroro. KExpa-am mpomenie 0mre mojamo s K—ckyio Ila-
JaTy CcaMEMT IpOCHTeJIeMb; UPH3HaBs, 4T0 yMbermabe mojars ero Bb
K—cgrywo Ilazary, xaxs 85 yypempenie, rab ,mpoussoputcs abio
00> yTBepeHIH BH IpaBax’b HACIGICTBA, MpoCUTENb IEpemEcals OH
ero WJA HUCOPABHIG; TPYAHO JOIYCTHTh, HAKOHEN, 4TOOH CaMFB OHB
s H—cryio Ilazary mozans mpomenie, Bb KOTOPOMB CKA3aHO, 4TO
OHO KB HOjaHil wopiemurTs Bb B—ckyio Ilazary“. Bcero k-




=880 —

poarabe, uro cama B—ckas Ilasata nepecraia npOIIeHie BB
K—ckyo, B5 BHAy HOpOWSBOACTBA Tamb Abia 00B yTBEPRAECHIH BB
npasaxs Hacabicrsa; 910 Thum Goxbe pbpoArHo, uro mojarelb Bb
npomenin 006 orpedenin, mofanEOMS Bb B—cryo Ilarary, mpocuTs
0CTAaBHTH 0e3® mocAbICTBIi mpomeHie 00F yTBEepEJeHIN BL HPABaXb,
nogannoe s K—ocxywo Manary. R-—cran Ilarara, BbposrHO, mOXy-
gpna upomenie 13 cenrabpa, a BB onpexbierin cBoems 0T 7 HOA-
OpA OHA MOpUSHAJIA NpOMeHie MOJABHEIMG WMEHHO BB 3TOTH JEHb.
Ouesugno, HE HTOTH JEHb HAJO0 OHJIO CYHTATH KHEMDB MOJAYd MHpO-
menia o0 orpevenin, a 4 cemTAGpA, JeHb MOJaYH ero Bb B—crywo
[lazary. I B—cryo Haxary (xaxs m K-—cEyo) BHago cyarats
 Bagtexamums (o whery maxomperia HacxbIcTBEHHATO HMYIIECTBA)
OpACyTCTBEHHEME MbCToMB a9 Imojaum BB Hero mpomeHii o0
orpeuenia (cr. 1266)—eii cabjosaro mocranosuts onpepbienie, a
He MOOCHJIATH, BOCIOJB30BABIIACH CCHAKOH Ha 1510, mMpousBOjsdmieecHd
Bp jpyroit Ilazarb, Bw ary Ilazary; HO nocmaka mpomenia Tyaa
He MBHAETH WMON0KEHid: TpOIIeHie I0JKHO W I0OPUANYECEH CYMTATHCA
mojaHEEMS 4 ceHrabpsa. Ja uw caMm samHTEpECOBAHHHA JIHMOA IpH-
3HAIOTH, 4TO0 mpomenie Owa0 mojamo pambe 13 cemrabpa. Orpe-
ratomemyca, HecoMBbHEHO, ORI0 m3BbeTHO, 4TO mpoIIeHie ero mepe-
ciago B R—ckyo [lazary, u oB® cunTaeTs €ro MOZAHHHMSB HMEHHO
Bp a1y llazary m rosopurs 4-ro cenradpa 06% aroif mogayb, Kass
0 cosepmmBuieMci yike (arrb; a aMerHo, ¥H cIbirb, sakIOYEHHOl
memry rp. 0. C—craus w C—ckumu, nepBHil BHpamaeTcd BB
npomejmeMs BpeMenn: ,3aasuns K—oi Ilarark 00s orpevenin®
un 7. 1. OdeBupmo, BH OMHD H TOTH Ke JEHHb OBLIO TOJZAHO PO~
merie 00h oTpeveHin m sakaioueHa memxiy rp. H). C—crums n
C—crnmn cybika, HO mepeoe Omao crbaano pambe, wbms BTOpOE.
4-r0 e cenAradpa, mocrb orpeveHia, COCTOATACH BHIIEYIOMAHYTAL
cybaka memyy rp. 0. C—cenms w C—crumMm, BE KOTOpOi mep-
BHII TOJTBEDEIALTH ,,00:32TCABHOCTS* JJId HEr0 3aABICHHATO UMb
oTpeduenid, HO ,cB TEMB, uTO, ecam O BmocabjiCTBim OHB, TP.
10. C—ckiif, ocmopnas mnpasa C—crnxs Ha BacabICTBO H CaMb
ORI TPA3BAHD BH TAROBHXDB NPAaBaXb, TC HA 00AAHHOCTH €ro Je-
KaJ0 OH mpuEATie HA cedd W HCHOOJIHEHIe BCHX® MHHXBL 00s32-
TEILCTB: H J0TOBOPOBB, BaKI0YCHHEXDL (C-—CEEMH OTHOCHTEJIBHO
sacabacrsa mocat rp. M. 10 cemraGps, mociamasii C-—cruME u3b
r. II. (cumras Tpoe cyrors bsam) 7 cemradpa »h r. K., 10KTODSE
T. spywnas amuso rp. 10. C—cromy 15,000 py6. orp uMenn
C—cruxs ,Beabpcrsie crbakn 00% OTpevenin”, KaK® CRABAHO Bb
pacnuckb, sujapmoif rp. 0. C—crums. Yepess roxs, Bp 1877 r.,
rp. 10. C—cromy mpumra msicas orMbEUTH CBOE OTpedemie, OTHATH
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macabiereo ors5 C—CENX®, ¢b KaEOBOIO IEIB0 OHD NOJRAETT 3adBIe-
-gie K—cromMy ry0epHCKOMY IPOKYPOpPY, YEa3HBad HA NOJI0RHOCTH
IOKYMEHTOBH, HA KOTOpPHXH (-—cCKie OCHOBHBAIOTE CBOM IIPaBa.
910 saapiemie me wumMbio HuRaxux®s wuocabpcersiii. Bws 1884 r.,
rorga rp. [0. C—cgiit OHID 00BBIEHS HECOCTOATEIBHEIMD JOJEK-
HAKOMDB, TPUCARHHNA momeuntenb mo ero jbiamb DHTAICS OMPOBEp-
THYTb €r0 OTpeveHie, mo emy Omuo orkasamo BB nckb. Taroms co-
craBb (ARTORB, MOJIERANIIH IOPHIMIECKOll EBAINPAEAILIH.
IIpunarie macrbicra, kKaks HSBABIEHIe BOJHA JHIA, nmrl;tomaro
npasa HacabloBaHid, 0 OPU3HAHIA ero HACIBIHUEOMS IO JAHHOMY
AMYIIECTBY, MOKETH BEIPASHTECA BD PA3IAYHEXD (OpMAXB: BO-1-XE,
BB (opwbt DOIOEATETBHON; Takoe BHpameHie MOKeTH OHTh H.IH
ABHEIME HIW BHBEJCHHHIME W3H OTHOUWIEHIA JUNA KB HacabacrBeH-
HOMY uMymecrey. §IBHOe BHpameHie BOIM BB 3TOMTL caydab Bcero
yamie npuHEMaeTs ¢opMy olpamjeBis EB CyLy €b Opocs0oil 00
yIBEpEIEHIn BH NPaBaX’h HACIBICTBA BB OXPAHHTENBHOMT IOPIIES;
HO 310 o0pamenie kb cvay umbers smauemie He camo mo ceGh, a
JEIID BB TOMB caydab, ecidm cyap OpockOH HE OTBEPrHETH, He
ocrauTh Gess pascmorpbmig, mo THMT wam ApyrEMs, XoTd-08 ¢op-
MaJbHEMB, npuynHaMb. [Ipock6a 00B yrBep&JeHIH BB IPABaX® Ha-
crbrerea He €CTh OZHOCTOPOHHINA akTh, NPHHEMAEMEIH CYJOMB JHUIIDb
b cebrbrilo—ecyns J0amEeHD JATh CBOIO CAHEINIO, CBOE YTBEpmje-
mie; 0e3s 9TOH CAHENIM OPHIAYECEAT0 BHAYEHIA CAMOMY OOpAIIECHIIO
K Cyly IPHAABATH HeIs3dA, 0esb Hed BTO IOPHAHYECEIH nonsens.
Croas me mHecoMEbHHO W TO, 410, ecId Hpoch0a MOJAHA W, A0 CAHE-
IIOHAPOBAHIA €A CyJIOMB, B3ATa 00PATHO, T.-€. €CIW caMoe oOpa-
meHie Kb cyly oTMbHEHO CaMEMB, cIBIaBmEME €€, TO HH 0 Kakoi
curh ea pbum Ours He Momers. Hewero, rasaroce 0s, W TOBODPHTH
o Toms cayuab, rorga mmbam mbero o6a 3Tm 00CTOATENBCTBA, T.-€.
H CyJb OTEa3alb BB CBOeil CAaHENim ¥ oOpaTdBmiiiici KB CyAy 3a
9TOil CaHEINieid B3dAB cBoe oOpameHie 00paTHO. JTO BO3MOKHO,
KOTI2 CYIb OTKA3alh BDL CAHKNIH, a O00paTHBOIiiici Kb HeMy 34
cagkmieir 0065 orrash sToM® He 3HANEH W BB 3T0MB HesbrbHIEm oTMEB-
HHAH CBOe oOpamieHie KL CyAy. TyTrs Ml BHJUMD COBOKymHOE NIbii-
CIBie JBYXH HAPAJIUSYIOMHAXH CHIB—o0pamenie Kb CyAy CTal0 opu-
JadeckuMs Hyjsems. Jpyrag moxromureapHad Qopma TpHHATIA Ha-
crbacTBa—IpaMoe, HEOOCPeCTBEHHOE, aRTAYECKOe OTHOIIEHie JIHIa,
nvbomaro mpaso HacabroBamid, EB BacrbJCTBeHHOMY HMYOIECTBY.
Hams saxoms (cr. 1261) ykasmBaers BB BTOMB CMHCIS Ha Bia-
nbHie W TmONE30BaHie MMYMECTBOMB BB JAYHYIO ceOb mpuGruas. Kac-
canionsag npagraka (mamp. pbm. I'. K. 1. 1869 r. Ne 501) Bu-
JATH NpHHATIE HacKBICTBA M BB PACHOPAAMTENBHEXD ABHCTBIAXD
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JWIA O OTHOMEHi0 EB HACIBICTBERHOMY HMYmECTBY; IHIO, cIb-
1aBlIee TAaKid pacmopAmeHis, HAIp. COBEDIIHBIIEE AKTH W CABIEH,
H3b KOTOPHXT BUIHO €ro welaHie TARD HIN MHAYE HEUOCPe]CTBEHRO
BriaTs Ha pacupexbienie, mpmpamenie, msmbHemie m T. I. HacIBI-
CIBEHHAT0 WMYIIECTBA, JIOJKHO CYATATHCA NPAHABIIAMS HACIBICTBO.
OIgET W35 OTHXD IOJORBATEIFHHXSE CIOCO00B LPHHATIA Hacrbj-
CTBA NPUHAMAETH, OLHAKO, OTPHIATEIbHYI0 (OPMYy—EH HEMy MH H
mepeiitems. Bo-2-xb, orpumarTeissHag QopMa NpHHATIA HacIbICTBA
BEpamaercd Bb BALS OTKasa OTs OpaBa Ha Hacrbaersemmoe muy-
mecrs0 BH moAs3y omperbacHHEX® anns, Hacrbiamrons. IlogoGmme
OTKA3H, yCTYOEH BB EuW3EH ouenp phaem. Ecim yerynka pbaaercs
GesMe3fHO, TO, BH BHJY HEOCBOOOKACHId yCTYHAIIArL0 OTH ILIaTeEA
J0JIr0Bs,—5TO COBEPIIEHHO HCEIKYATeIbHOE Oaaroybanie; ecam oHa
rbraerca BO3ME3IHO BB IOIB3Y COHACIBIHHEA, TO HOAYyYaerh Xapak-
Teps BEAbIa He HATYpol, a B BHIE SKBABAJEHTA, & IpPH CIOP-
HOCTH NpaBh C€b O0IBIMICI0 WIH MEHBIIE CRHIROK; €CIH &e OHA
Ibraercd BB MOJB3Y CTOPOHHArO JHNA—39T0 EYIIA-IPOJAEA Sui ge-
neris. JTOTH OTEa3h OTH INpaBa HA HACIBICTBEHHOE WMMYI[ECTBO
anbers cabpyoniie opninueckie mpusHakH. Bo-1-XB, OTEass 9TOTH
ecTh yCTynEa He npaBa HacrbIoBaHiA, EaRbs YHCTO JHYHATO,
HEOTYyHJaeMaro mpasa; OpaBo HTO0 3a YETYIAOIMEME COXPAHAETCH;
HEe OTH HEro OHT OTKABHBAETCH, HE €ro yCTYOAeTh, & OTRA3HBAETCH
0Th NpaBa Ha HacrbjcTBeHHOE HMYMeECTBO, ABIAIMATOCA 0CY-
mecTBICHIEMS €ro IpaBa HACILIOBAHIA; OHB OTKASHBAETCA OTH TOTO,
910 y®E CTAI0 €ro MPUHAJIERHOCTHIO; TO, YTO eMy HUPHHAIIEKHTS,
OHD TOJyuInTh He :Keaaers. Cosepmenno mecoBMberEMO €% HOHH-
TiEME TAKOL0 OTEA3a 3afdBJeHie yCTYHAlOaro, Bs camoil e crbirs,
YTO OHB OTR4BEIBAETCA IOTOMY, YTO HHEAKOr0 IpaBa Hacrbrosamis
Ha yCTymaemoe MMymecrBo He wumbers; mpaso mHacabiosamis ecrs
OCHOBHOE YCIOBie 0paBa Ha HACIBICTBEHHOE HMYIECTBO; €CIH Y
orkagmBaomarocs wbrs mpasa wacabiosamia, 1o mBTH W mpaBa Ha
nacarbjcTBeHHOE WMYIIECTBO W YCIYIHTH OHD HHYELO HE MOKETS.
Heapsa mepemats fpyroMy To, gero cams He umbems. Bo-2-x,
OTEa3h OTF IPaBa HA HACIBICTBEHHOE WMYIIECTBO BHPARAETCS BE
cxbakb, saRIOYeHHON: a) ¢b ompeybICHHEMT IHNOMB; IyTeMTH B0
CABIEA 10, UTO NPUBALIERHTS JAHHOMY JIHIY, UPAMO M HEHOCpe]-
CTBERHO yCTymaercd jpyromy, onopexrbienHoMy anmmy; GesamumEiii
OTEas3h OTH IpaBa HA HACILICTBEHHOE WMYINECTBO JMIIEHH BCAKATO
NPAKTHIECEAT0 CMEICIA; MOKHO 000fiTHCh H (e3ds Hero—mnocakicTsis
COBEPIIEHHO OJWHAKROBH; 6) cabika joamua OHTH 3aRIOYEHA CB JH-
nOMb, MMBIOMEMT TakOoe mpaBo HACIBIOBAHIA, KOTOPOE He WCRIIO-
9aers 0000 UPaBO HacIbIOBaHIA OTEA3HBAMATOCA, PASH OTEASH-
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BaWmiiicAi mepeHOCATSs HA IPYIOr0 CBOe WPABO HA HACKEICTBEHHOE
AMYIECTBO, ABIAIIIEECA OCYNECTBIEHIEME €ro mpasa HacrbEoBaHid,
T0 OHBH TEMT CAMEIMB MOKAa3HBAeTh, 4TO Yy JANA, KOEMY YCTyNaeTcd
npaB0 Ha HacrbicTBeHHOe HMymecTso, HETH mpaBa HacabroBamHid
AMEHHO BB STOMB HMymecTsb; ecru O omo y Hero GBLIO, TO y HEro
ORI0 OB W mMpaBO Ha HacIBICTBEHHOE MMYMIECTBO, & CIBIOBATENBHO
n Hedero, m He3aubMrs OmI0 OH ero emy ycrymars; oHB HMBIB GH
aT0 mpaBo m 0e3s TOro, BH CUIy cOOCTBEHHATO IpaBa HacxbjoBamid.
Hoanbiimaa HecooOpasHOCTh 3aKIHYAECTCA BB 3adBIEHIH OTKABHBAIO-
marocd, 4T0 OHD IPH3HAETH 3a THMB, BH MOAB3Y KOTOPAro OTEA3H-
Baercd, HCKINYATEIbHOE IIPABO Ha HMYNIECTBO; 3T0 3HAYHTSH: a0
1e0b 10, uT0 B 0esd TOrO TBOE. BB-3-XB, orrasapmiiica mo cubarb
0T TpaBa HA HACIBICTBEHHOE HMYMIECTBO OXHOCTOPOHHE OTCTY-
NATECA HE MOEETH, HE MOKeTh OTMBHATH crbiaHHOe HMB W IPHHA-
TOe IPOTHBHOH CTOPOHON pacnopameHie W TPeGOBATH, YTOOH HACIBI-
CTBEHHOE HMYIIECTBO eMy OHJIO HpefocTaBleHo 00parHO; B5T0 ofuiee
IPaBHIO JOrOBOPHATO IIPaBa—OJHOCTOPOHHEE OTCTYILIEHIe OTH A0r0-
BOpa He JOIYCKaeTCA; Takoe OPaBO OTCTYILICHIA JOMKHO OHTH CIe-
IiaJbHO BHTOBOPEHO H OTHIOAs He mpexmoxaraercd. Iloromy-to mpo-
THBHO JOTOBODHOMY XapakTepy YCTYOKH ykasamie Bb cibagb amms
Ha 0COOHA HOCABACTBIA OZHOCTOPOHHATO OTCTYIIEHid, AKOGH MOTY-
maro OHTs COBePIIEHHHIMB IO NIPaBY; TAKOI0 IpaBa, pasyMbemaro
caMo €000, mpm ycryngb OHTH He MOKers. BB-4-XB, OTEAsH 015
npaBa Ha HACIBICTBeHHOE MMYIIECTBO He M30aBIAETH OTRA3ABIIATOCH
oTp oOazaEHOCTH OTBbYars 3a joarn Hacxrbrogarend; BbIb OHD He
TOJIBKO COXPaHHID 33 €000K HPaBo HacIbIOBaHIA, HO M OCYNIECTBHIB
ero, yCTymuBh CBO€ WpPaB0 HA HACIBICTBEHHOE WMYIIECTBO JPYrOMY
Jumy; a moroMmy, ecin BB cibirb crasamo, 4TO0 yerymaiomii orka-
saIci OTH NpaBa HA HACIBICTBEHHOE MMYIMIECIBO BB BHIY 06peme-
HEHHOCTH Hacabacrea JoJraMm, T.-e. BCIBACTBIe HeReJIaHId HXD
IJATATH, TO OHB CRasalb HbBYTO HecoBMberAMOe €B OTRA30MB—
0TEa3b OT'h IIPaBa HA HACIBICTBEHHOE WMYMIECTBO, T.-€. OT'H IPHHATATO
HacrbrcTBa, He wu30aBIAETH 0T OTBETCTBEHHOCTH 3a JOJTH; OH'B,
0YEBHJHO, COBEPIIMIB HEe OTEasb, a HBYTO Apyroe, usGamiasiomiee
o1s 9Toii orbrerBennocrn. Hakomens, BB-5-XB, 114 0TEa3a OTH
npaBa Ha HACIBGICTBEHHOE HMYIIECTBO BOBCE HE CYIECTBEHHA HAJINY-
HOCTh BOSHATPAEJEHIA, BHJa4a M3BECTHOH CYMMH—O0HB MOKETH OHTH
1 OesMesgHHIMD, a CaMad YCTYOEa JApPCTBEHHON; WPHpOjJa OTEA3A
ocraerca Toi0 me. Msw T0ro, uro, B IAHEOMB cayiab, IHIO YEIO-
HAJIOCH 0T BACTEICTBA M IOIYIHIO0 OTH JANB, OTH HTON0 HE YEJIO-
HHBIINXCA, H3BBCTHYIO CyMMy, HeIb3fl BEIBECTH, 9TO ME HempeMBHHO
umbens 1510 €B OTEASOMB OI'B IpaBa HA HACIbICTBeHHOE MMYyIIe-
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CTBO, CB YCIyOKOH, a He HHOK (OpPMOI YEJIOHEH1d; HAIRYHOCTH
aT0r0 npHusHaKa HecymecrBenHa. [pyroe pbio pasubps aT0it cyMME—
OHB MOEETH WHOIAA OHTh IPOYHEIMD YKasareleMb, 910 rbio Hiers
005 orrash, ycrymeb; mamp., korja pasmbph ed gpigercd MOIHEIMD
(mm ¢» HeGoJbION CKAHAKOH) DEBUBAIEHTOMD pasmbpa macrbicrseH-
BO# 10au; ¢B ADPYroii CTOPOHH OHB MOEETH OHTH yEasaTeleMb, YTO
rbio ujers me 005 oTRash, ycrymkb—gorja paswmbph nmoaydeHHOMH
CYMME HHWYTOKEHDH IO CpPaBHEHI €O cromMocTeio Hacabucrea. Ta-
KOBH TPW3HAKW OTKA3a OTH IpaBa Ha HACIBICTBEHHOE WMMYIIECTBO,
Eakbs OTpHOATeIbHOH (OpMH HpuHATIA HaCIBICTEA.

O6pamasdcs kD 3aHAMAIOMEMY HACH OPAKTHIECKOMY CIy4alo, ME
He HAXOAUMb Bb BeMb IPH3HAKOBD HH IOJIORATEIbHOH, HA OTPHNA-
TeabHON ¢opMs mpuBaria macabacrsa. Iloxommrensmoi Qopmer BB
Bugh mojaum mpocsGH 00% yIBepEIEeHIHM BH HpaBaxb Hacabacrsa
npnsEaTh HEAB3A moromy, uro rp. I0. C——cEiif xorda m mojais
npocs0y Bs K — ckyio I[lazary 00% yrBepieHin €ro Bb IpaBaxb
macarbgersa mocab rp. M., HO ara mpocs6a OHJa Iapaln30BaHA ChH
IByXs cropors: llazaroro, ocrapmpmero ero, ompepbiemiems 7 aBry-
cra, Gest pascmorpbmia, m camums rp. 0. C— crums, KOTOPHI,
He 3HA® o cocrogBmemcs oupexbierin, nogars 4 cenTabpa B
B—crywo llazary (mepecramnoe B K—ckylo) saaBiemie 005 0CTa-
BIEHIH €ro upomenia o0b yTBEeP&LEHIN BH NpPaBax® ,0e3b JaJbHbii-
muxs nocrbrereiii“. Jlpyroii, moxommrexsHoii (opusl mpuEATIA Ha-
cabjcrBa — mpaAMOr0, HEmOCPeACTBEHHAr0, (aKTHYECEKAro OTHOMEHIHA
ks Hacrbacrsemnomy mmymecrsy—u cabga mbrs. [p. 10. C—criit
He MOrh CTaTh BH TaKoe OTHOmeHle Kb Hacabiacrsy mocis rp. M.
yi&e IOTOMY OJHOMY, YT0 BCe BpeMd INpPOEHBAID G(e3BHE3IHO 3a
rpaEmnel0o. CoOPHEMSB ABIAETCA JHIIL BOOPOCH 00F OTPHIATEISHOME
ero OTHOWIEHIM Kb HACILICTBY, Eakb (DOPMH OpHHATIA HacAbBICTBA.
Wwborca-im s gabicriaxs rp. 0. C—craro nmpussakn oTEaza 0T%
macabjcrea mocxd rp. M., mpmsmarm yeryukd Bb moasdy C—eruxs?
Bo-1-x5, 10T mpHBHAR® OTEA3a, YCTYNEH OpaBa HA HacIbjicrBeH-
HOe WMYIEeCTBO, YTO, NEPeH0cA 5TO NMPaBO HA APYroro, mepeHoCAmiit
COXpaHAeTs 3a €000l mpaBo BacabroBamidg, BB AbicrBiaxs rp. IO.
C—cgaro orcyrcTBYeTH; CcrbIaph IEPBHH mares Kb TOMJ, YTOGH
CyAD CAHKIIOHAPOBAIL €ro mmpaBo HaclbioBaHig, OHB HeMeJIEHHO
OTCTyHOAeTH, OTPeKaeTca OTh HacxbjacTBa, Tpelyers, dTOOH IPABO
HacrbIoBaHId 32 HUMB He OHJI0 IpusHAHO. BB 3agBieninm o0B oTpe-
YeHIH OHB OTPHIAETH CBOE NpaBo HacrbloBaHlA, CYATad, 4TO CO-
cronts BE Gorbe Jaxeroii ,popctBeHAod cremeEm c¢b rp. M.
ubms C—crie. 3maumrs, urd ®e oEB MOrs yerynarsh C—cEnMs,
EKoa:m He cuntaxs cebs jgame wmacabpamgoms rp. M.? Bo-2-xm,

13



—104 —

Bb1s BERaroli cxbikm, ma ocmosamium Eoropoil rp. 0. C—crii
yerynaers O—cknMB cBoe TpaBo Ha HACABICTBEHHOE HMYIIECTRO;
Bb B3adBieHln 00B oTpedeHin OHB 0 (—cCEOXD JAmIb TOBOPHTS,
EaRbs 0 Oaumaimuxs Hacrbinugaxb, a BE cubikb, cocroaBmeiics
me&Ly HAMB B C-—cruMu mocrb oTpeuemis W HABBAHHON MMM , Mil-
poroit“, pbus mieTs, EaKh YBHAUMD HHMKE, TOIBEO O TAPAHTIAXD
ga caydail orwBEm orpeuenid, pambe cocroaBmaroca, a He 00
yeryngb. Momro am roeopurs 005 yeryoeb rp. 10. O—ceums
IpaBa Ha HACIBACTBEHHOE AMYMECTBO, EOTJa OHT npu3Haers C—cEnxs
COCTOAMAMA BB ,Oammaiimedl pojcreenmoil cremes:m ¢b rp. M. ?
Ort mpusHaeTs, YT0 HMF NPUHANICKATS MpPaBo HacabroBamia, a
cabzosaTelsHO M MpaBo Ha HaclbicreemHoe mmymectBo. Yero me pajm
yeryoars C—cguns 10, 910 oBH yi®e nmbiors? Bs-3-x5, BB cpbawk,
cocroapmeiica me®ay rp. 0. C—crams w C—crumu mocak orpe-
Yemid, He BRIOBADHBAETCA CIIENIAJIbHO IPABO MEPBaro OLHOCTOPOHHE
OTCTYNRTBCA OTH AROOE-JOTOBOPA YCTYHEH; 00B STOMB TI'OBOPHTICA
Eakb O YeMB-TO TaKOMB, H3 4Td OHB HMBers mpaBo, W yEasHBaeTCH
IAmb, Eagig mocrbicrsig aro orcrymrenie goaxuo uymbre. Ecam om
rp. 0. C—eckili Bmocabgcrsim, crasaHoO TaMF, ,OCHOPHIE IIPABa
O—cEnxs @ ORID OPASHAHS BH TAKOBHXH MPaBaxs , TO OHB 00d-
3aHDb HMCHOOJHUTH JOroBopsl ¥ T. A. Takoe ocmapuBamie W Ipu3HAHIE,
mpe:wje Bcero, mpegmoiaraerh OTMBHY OTEasa OTh HACIHICTBEHHATO
AMyIecTBa, T.-e. ofHocropommee orcrymierie. I'p. 10. C—ckiii n
C—cgie mpamo cumrarors 3ro nparoms rp. 0. C—craro; cumTaioTs
€ro BOSMORHEIMB IIOMAMO BSAWMHArO COLJaIleHld M, OYEBHJHO, NPH
coybiicTBIA CyJa,~—4ero JONYCTATh HEIb3d, ecad OH CTOPOHH 3aKJII0-
upan Joropops 005 yerynkb mpaBa Ha HacrbJCTBEHHOE HMYIIECTBO.
Bs-4-xb, M Bupbim, uT0 BB 3aABIEHIA CBOEMT 00 OTpEYEHIA OTH
macabyerea rp. 10. C — criii mMoTmBEpyeTs cBOe OTpeuemie 3aj10.-
‘enHoCcThI0 Hacabicrsa. KEcim Om om® OTEAsaxcd OTH CBOEr0 IPaBa
Ha HacALICTBEHHOE HMYI[eCTBO, YCTYNHBH IIPaB0 Ha HAC.TBICTBEHHOE
uMymecrs0 O—cEuMB, T0, KOHEYHO, Ibam CBOEl, T.-e. 0CBOOOEIE-
Hif OTH NJATeHRA JOArOBB, AOCTHI'HYTH OH He MOI'B; & uMbd BB BHAY
ary nbib, OB He MOT's u30paThH CpEJCTBO, K% 9T0H mbim He Be-
aymee. Jas oceoGompenid cefa OTH WIATEeHa JIOJATOBH HEIB3A CO-
gepmuTh Tagoe jybiicrsie (YCTymey), ROTOPHME BHPAKAETCA MPHHATIE
HaCaABICTBA; CCHIAACH HA 3aJ01KEHHOCTs, OHB TEMD CAMHMB OTHAND
oceoBamie BEIBTs BB ero pbiicTBiaX® OTEas®, ycryumky. Be-5-xs,
rp. 0. C—ckiif moxyyuas, Bckops mo orpewemim, 15,000 p. ors
C—cruxs. ParTs mOIYYEHIS JTOH CYMMH eme HEJOCTATOYECHD s
IpH3HAHIA BB JAHHOMB CIyIaB YCTyOEH OpaBa Ha BacIrBICTBEHHOE
nuymecrso. Keim 6m 510 ORIa yeTynka, 10 (AETD YIIATH YEASH-




o HYD

BaXb OH, 4TO BTA YCTYOKa BO3ME3IHA; HO H BO3ME3JHOH YCTyOKH
Tyrs BEETH yme moromy, yro 15,000 p., a 3a BHYUETOMD EypPTa#Ea,
12,000 p., me moryrs OHTh pascMaTPHBAEMH, EAED SEBHUBAJIEHTH
MALIIOHEaro Hacrbgcrsa, ocraBieEmaro rp. M.; 310 HAYTOEHASL
CYMMA CDABHHTEJBHO CO CTOMMOCTBI0 HACABICTBEHHATO HMYUIECTBA.
Bb Buzy BHIICH3I0EEHHATO, MEL CY9TaeMB a0COJIOTHO HEBO3MOAHEIME
ksaanpunuposars ybicrsis rp. 0. C—craro, kaws oTEa3L OTBH
NpaBa Ha HacIBACTBEHHOE WMYIIECTBO, & CABJOBATEILHO, HE BHIEMB
Ch ero CTOPOHH NpHHEATIA Hacaibzersa mocab rp. M.

Emncrrenno nmpasuisHad opuinYeckas ksainduramia ybiicTaiii
rp. l0. C—-craro, EoTOpyI0 caMs OHS IPHBHAETE, & TAKEE NPUSHAITS BCH
JULA W YYPeAJeHid, UDEKOCHOBeHHHA KF 9TAMB JBiiCTBIAMB—3TO0 0Tpe-
yerie 0Tp Hacrbacrea. PascMorpans opujuyeckie IpA3HAKA OTPEYEHis.

Orpeuenie o015 HacIbICIBA—AaHTHNONS, HOJHAA IPOTHBOUOIOME-
HOCTb OTE28a OTH MpaBa HA HacIbICTBeHAOE MMYIECTBO—3TO OTEA3E
OTh HO0JXb30BaHIA UPABOME HacabloBamif, mosHoe orcrpanedie cefd 0T
KQEOro-1u00 OTHOIIEHiA K% OTEPHBmMeMyca Bacabicrsy. [Ipusnaku ero
MOTYTH OBITH CBEIEHH KB CABAyIOMUMB: BO-1-XB, IPEIMETOMSE OTpede-
Hifl ABIAETCSA YHCTO-IMYEOE, HEOTUY:HJaeMOe NPaBo HacrbloBaHia; 0OHO
TaRb &Ke HeOTYyHE1aeM0, KAk UePAspPHBHO CH HEMT CBASAHHAA KBAJW-
¢urania aInma, KaEb My®a, MeHs, GpaTa, OTOA U T. I.; EAES HEIb3A
IepeiaTs IpPyroMy CBOI EBalu(uEanio, Eakb My®a, Opata H T. .,
TeED HEIb3d M IepejaTs APYroMy CBOM INpaBa, Eakh My®a, Opara
AT 4 ')Ors mpasa macrbroBamia MORHO TOIBEO OTpedYscd, yerpa-
HATBCA, T.-€. 3AABHTH O HEKEJAHIN BOCHOJBBOBATECA TEMB MPABOMS,
KOTOpoe CBASEIBATCA CB JaHHO EBaingmkamiedi amma. Cosep-
menno GespasInyHE MOTHBH, BEI3BABIIie 310 Hemeaamie. OHE MOTyTH
aexars BRB 9T0i EBaAMQUEANIN; HaOp., JHIO OHmAcaeTcd HEecopas-
whprocrs macabiersa ¢b joiramm; HO OHH MOTYTH J€EATH H B
caMoii EBATH(UEALIN: OTPEKAOMiiicA MOKETs ROIeOATHCH, MOKETH

') Yaurounas samucs (cr. 1256) npejcraBisers u3b ceba YPOIAUBYH, He-
UOAZA0MYIOCA TOYHOMY OTTPAHHYEHIN, BRIMHPAONMYI® IOpHAHYeCEylD ¢urypy. Ewo
OTIy&IACTCH ,0TEPHBIIEECH, HO eme He npuEAToe HactBIcTBO“, oTuymIaerca To,
910 eme He NPHHALICENTD aany. Opuandeckas kparndukanis es BO3MOEHA
TOXBRO 0YyTeMDL CO3JaHiA QuEmin; e (GUETHBHO OTYyHEIaCTCH LERalnduranis, co-
CTOfiHie JNAauHATO INNa, KaKb MymEa, Opara, CECTPH W T. 1. 1O MOBOAY IQHHATO
OTEpHBmAaroca macibicrea. Juno, craBmee, BH CHIy yIHNTOYHOM 8aluCH, Bb CO-
CTOsAHie, BANp., CHHA, 00A3aHO BEIATH CBOUMD quasi-cectpan® npuganoe (cr. 1157
n. 3; P. . K. 1. 1892 r. N 86), repubts IpaBo 3aKOHHATO 3aJ0ra, o6e3megnBaminee
IpHiaHoe ero quasi-matepu (er. 1005 m. 2) n 7. 1. I'nb nperkam aroft Gurnin —
CkasaTh 3aTpyamnTeIsHO. Bo BeakoMB caygab uyreMtn yamroumoil sammen 0TYyy-
@naercd He npaBo Hacrhrosamia; ecanm Gl OHO OTYYENAIOCH, TO KAKD OGHACHHTE
BHIICJHOMANYTHA 0048aUHOCTH—MH3B NpaBa HacahIoBaHiA WXF HE BHBECTH.

13*
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commbBaTecd BB 9TOH, jamell emy npaBo HacabroBaHid, EBaJu-
Puramin, MomeTH> COMAEBATECA BH JOCTATOYHON OIM30CTH  CBOETO
pozcrBa ¢b HacIibronarenreMt; HAKOHeN®, OHB, KOHEYHO, CB UHCTO
cy0serTnBHON TouEN 3pbHiA (Momers Owrh, 00BeKTHBHO W He BED-
HOil), MOmeTH BHOART OTpUNATh ATy CBOIO KBaJnfuEamiio; ¢b mhabio
OTBpAIIEHif BO3MOKHHXS HeYJ00CTBS, HAOp., 00pallenid Kb HEMY Epe-
TUTOPOBS HacabogaTend; 114 COOCTBEHHATO CIOKOHCTBI OB OTPERAETCSE
oT% HacabicTea, 3aABIA€TS, 4YT0 HUEAROTO OTHOIIERIA Kb HeMY UMBTh He
ReIaeTs; CIOBOME, OTPHIAA CBOK KBAIH(HEAINI0, KARD HACIFIBUEA, OHD
OTEa3HBACTCA OTH CBOETO IMPaBa HACTBIOBaHIiA, BH €ro 00JajaHld OTH
HTOTO IPABA HMYETO He 0CTAETCA, Ja W He JOJRHO 0cTaBarhed. Bo-2-xb,
oTpedYeHie (esIMuHO, T.-e. He JOIEHO OHTH CLBIAHO BB MOAB3Y Ompe-
rbaennaro anna; pass OTPeRAlNIifica 3adBAA€TE:, YT0 OHB COBEPIICHHO
OTCTpPaHAeTCH OTH HACABJCTBA, TO BCe Kacawieeca HacabroBanis mpej-
OCTABJIAETCS CBOEMY €CTECTBEHHOMY IOPHANYECEOMY TEYeHIK0, TOMAMO BCA-
karo yuacria orpermarocsa. Orpevenie ¢rporo OTHOCTOPOHBIN AKTT: J1A
CILTHL €r0 HUHYBETO COolJacid WIu IpuHATIA He Tpeldyerca. Romeuno, orpe-
KQIOTIiHCA MOKETH SHATH M I1I0YTH BCETAa 3HAETH, KTO CTAHETH Ha-
caBHAKOME; HO He OHB onpejbisgers 570, —HACIBJIHHED CTAHOBATCAH
TAKOBHIMB II0 COGCTBEHHOMY TpaBy; Kb HEMY HAYEr0 OTh OTPEeR-
marocs He mepexoaurs. Maxo toro, orpermiiicA MOmeTs BB arrh 0T-
pedeHis jJame HASBATh JUIb, KOTOPHA CTAHYTH BacabjHMKaMn, HO
Kb BHMD HacIBICrBO MOCTYOHTH HE IOTOMY, YTO HA4 HREXB YEa3aldb
oTperatomiiicd; ecan o HMEIOTH TpaBo HacabIoBaHIA, TO OBM H
CTaHYTH HACIBJHHEAMW, & €cIH TpaBa a3TOr0 He UMETH, TO He
CTaHYTH, & CTAHYTH ApPyrie, Ha EKOTOPHXH OTPEKAIOMmiiicA He YEa-
3a05. JTH YEa3aHIA MOTyTHh AMBTH 3HaYeHle MOTHBA; OTpekaomiiiicsa
MOZETs HANMEHOBATh JHIh, MMBOIMEXD NPEHMYINEeCTBEHHOE INepers
HUMP HIpPaBo HacarbA0BaHIA, CCHIAACh HA HTO EARH HA MOTHBH OT-
pedeHid. JTO HHCKOIBEO HE INPOTHBHO XapakTepy OTpeYeHida: ecan
nwboTeas JAMOa, Kb KOTOPHMB, Beabjcreie orpeveHis, macabicrso
I0JIEHO DOCTYNUTh, TO STAMB y&E YKA3HBAETCA, 4TO TPaBo HacAb-
IOB&HIA ATAXH JANG J0JIEHO HCEINYUTH C000I0 MPABO OTPERAIIMATOCH,
a DOTOMY W YKasaHle BB 4RTH OTpevyeHid Ha WCKJIOYATEIbHOE TMPABO
STHXH JANG BOOJIHDL COrJACHO CB OPHPOOHl orpeuenis. Bo-3-XB,
orpedenie MoxeTs OHTH OTMBHEHO, He TOAEKO HyTeMb OIPOBEPHEE-
HiT ero EpejinTopaMH, BH ymep0s KOUXH OHO cibiaro, HO # ca-
MEMB OTpeEmuMcia. B® Eakoit Mbpb m npm mammumocTm EaruMXB
ycxoBiii BosMOmHO mOcxbiHee, 3T0 JPYroii BOHPOCH—BOULPOCH CHOP-
uEii Bp Hameid cyjeOmoii mparrmrb. IIpamoro ykasamis BH 3akomb
He umberca. Pass orTpedenie OJHOCTODOHHINM AKTH W JIA CHIE €ro
He Tpebyerca coriacia Eoro-1mbo, jame CcaHENA cyia (0B Joa-
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#eHD JAIIb DPUEATS ero Kb cBbibHio), CI0BOME, Pass eMy Ty
JOTOBOPHHSA HAYAJA, OTKDHBAETCA BOBMOAKHOCTH ero OTMEHE CAMHMB
OTpPeRImEMCA, HO, KOHEYHO, IPH M3BECTHHXD yCJIOBIAXH, HANP., KOTJA
oTpekmiificA 3aABATH TOTOBHOCTH ILIATATh JOATH Hacabpoparend, JO-
KameTs, 9T0 JANA, DpREABmiA Hacabjcrso, He mmbloTs UpaBO HA-
cabjopania, Taks EAKb OCHOBAJH CBOM NPaBa Ha HOAJIOEHEXB J0-
KyMeHTax®, a jpyrie HacibiEmkn cponmxb mpaBh me sagpmad. IIpm
9THXF YCIOBIAXD® MOBHO TOBOPAT: 0 IpaBb orpekmaroci OTMBHATH
cBoe orpedenie. Huuro He Mbmaers Innamb, NPHEABIIAMS HAcKE]-
€TBO, BOWrW CH OTpeKmaMcA, mocab orpedenia, Bb TH mam Apyrid
c1bagm, WEXojd M3B TOT0, 9T0 OHB WMbBers mpaBo OTMBHHTE CBOE
oTpeYenie; OHM MOTYTH, HANp., CBA3ATh €r0 Bb NOJG30BAHIA 9THMB
OpPaBOMB, BO3IORHWBG Ha Hero TH mam jgpyria 00asarerscrea, Ha
cayuaii orMBHE, MOryTs YIIATATH eMy msBECTHYHO cyMMy ¥ T. I.;
Bce 970 He Tpedyers yCTaHOBIEHiA BB ero Jmnb o0cofaro mpasa
ormbER oTpeyenia. Bs - 4-XB, MOTHBOMB OTpeyeHid, CAMHME OOHE-
HOBEHHEIME, Ja#ke YEAsHBaeMHMP HAIIAME 3aKOHOMB, ABIAETCA B3a-
10JBEHHEOCT, Hacabacrea, HecopasMbpHOCTh HacTbJCTBA CH TOJATAMHE,
Ja # raasEbHmiA DpaETHYECKid CMHCID OTPeYeHId 3aRI0YAETCA BB
ocBobomaeHin oTs oTRbrerBennocTn 3a joarm Hacrbiozarexrs. Teope-
TAYECKU TOBOPH, Takoe OCBOOOMIEHie ecTh BHBOLH WU3H TOr0, 4YTO
IpeIMeTOMs OTpedeHis aApigercA mpaBo Bacabgosamig. Xord, KO-
HEYHO, MOTHEG OTpEYeHid HMEAKOro 3HaYeHid He mMbers, HO ThMB
ge Menbe, ecam BHCTaBIgeTCd 10TH MOTHBL, TO 9TO OFHO H3B
BECHMA CAJGHEIX> OCHOBAHIN JIA TOr0, 4TOOH yTBEDEZATH, YTO BB
janHOMB caygal mmbiaocs b BELYy He 4T0o-I1m00 WHOe, & OTpeyeHie
ors macabucrea. Bw- 5H-xB, HakoHenms, KoOTja orpeveHie mocrbpo-
BAI0, TO, EOHEYHO, HHYTO He MBmaers BCIYIIEHI OTPERMAroci
¢h HacIBIHWEAMH BEH DPABIAYHEA OTHOIIEHIA; BOSMOMKHO, HAID., 9T0
HacHBIHEUER BHAALYTH eMy H3BLCTHYIO CyMMy, HOCTaBHBB €€ BB TY
nan wEyo, Goxbe mim Membe Jaizeryio CBA3b Ch orpeueniems. Keinm
nspbeTHad cyMMa TpeJBApHTEIbHO BHIOBOPEHA 3a OTpedeHle, TO BTO
MO®ETH JaTh OCHOBaHie NPHSHATH BB JAHHOMB caysab He oTpeue-
Hie, & OTEAsH OTH IpaBa HA HacrbicTBeEHOe mMymecrBo. Ecam me
HI 0 KaKAXB-1A00 IpejBapuUTeIsHFXE IEePeroBopaxs, HA O MOTH-
BaXb BHJAYH HAYero HemsBbcrHO, a meBbCTeHTd JHmB TOAHI QARTH
BHZAUN OTpeRmeMycd HacrbiEukaMn HBKOTOPOH CYMME, TO BT0 eme
He ABIfSETcA yRasaTereMbh Ha TO, 4T0 MH mMbems pbio c¢n yerym-
koil mpaBa Ha HACILJCTBEHHOE WMYMECTBO, & HE CBb OTPEYCHIEMD;
HeIb3d CREASaTh: €CTh BEJAYA CYMMH—YCTyOEa, HBTH BHJaYn—oOT-
peuenie; MOEeTHs OHTH W Ha060pOTH: IPA HAAAYHOCTH BHJIAYW MO-
AeTh OKA3aThCA OTpedYenie, a mpu OrcyrcTsim es—ycrynka. Ha pb-
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mieHle 3T0r0 BONpPOCA, EAKD MH BHIIE YIOMAHAIN, ¥ He MOKETSH
we uMbTe BaiAEiA paswBps BHJIAHHOW CyMMH CPAaBHHTEIBHO Ch
CLOWMOCTBI0 HACIBICTBEHHATO WMYIIECTBA ¥ MOMEHTH BHJIAYH 9TOMH
cyumsl. Eemn pasubps 9101 HEEOUME 06pasoMb HE SBIAETCA RBH-
BAJCHTOMB CTOHMOCTH HACIBACTBA W BHjaua ImocabpoBara wocas or-
pedenia, To mmborca mecoMrbHHNS JamEmA 1aa phiuienia Boumpoca
BB NOJB3Y OTpederid. Brgaga Moraa mocabposars BHDB BeARod
CBS3H CH OTpeYeHieMb: uepess HBCEOABKO 151TE no orpevenin Hacabi-
HAKB JAPUTH OTPERIIeMyCd BHYTORHYIO CYMMY JeHeI'h,—HBTH HAKA-
EOTO OCHOBAHIA CTABHTH BHJAYY BB CBASH Ch OTPEYEHIMD, 13 U €BA-1H
k10 B pbmmrea cybaare sro. Ho mams wbre HagoOHOCTH 3aX0ATH TAKD
JaJeR0; OTpeYeHie Ocraercd OTpevYeHieMDb jJame NpPH HAIAYHOCTH H3-
BECTHOMI CBASH €ro b BHAAYCI0 JeHeRHOH CYMME, I COCTOABIIIHCH PakTh
OTpedeHid MOKeTH UrpaTh UsBECTHYIO poab B MOTHBAXT BHAaun. Taws,
HAOp., EOrja orpeyenie mocabioBalo BB HPEJHOJ0EEnin Hecopasmbp-
HOCTH HACIBACTBA CB I0JAraMH, & HOTOMD 0KA32J0Ch, YT0 HUEAKHX'G 101~
roBh HBTBH, T0 HacABIHAKE MOTYTH BOHTH BB HmOJXOKeHie yenopbra, mo-
CTpajaBmaro 01s OmMuOEH, W JaTh eMy H3BBCTHYIO CyMMY; miu, HALP.,
BO BpeM# OTpeueHiA oOTpermifica Geas GOraTHMB 4eI0BEEOMB, a B
OJHHD HECYACTHHH JeHb, BCKOPT 1O OTpedYeHin, JWIIHICA BCETO CBOEIO
cocroanid; HACIBIHUEA W3 HAJOCTH MOTYTH eMY jaTh W3BBCTHYIO
CyMMY; WJIH, HAID., HACIBIHNEN, 3HAS JETROMEICIie OTPERmATOCH, ONa-
caiTCd, 910 0HB OTMBHHTE CBOe OTpeveHie; OHH MOTYTH Tpe(OBaTh,
gT00K OHB eme BB 0c000i cirbirbt moxTBepiuas 00A3aTEILHOCTE U
Hero, 0esmOBODOTHOCTH OTPEYEeHIA H 33 910, AKO-0H TapaETHpyOIIEe
CPeACTBO, MOrYTH YIJATHTh €My H3BBCTHYIO CyMMYy; BHJa4a J€HEIH
OyZers, cabposareibHo, IIATOK He 3a OTpeYeHie, a 3a 00A3aTe]b-
HOCTH, 0esmoBopoTHOCT: orpevenid. [Ipepmoxomenie o HaamgnOCTH
3TOT0 MOTHBa HaX0uTh cedb moamoe moxreepwjenie Bb THX® cay-
YadAXh, EOrja HacrbjHukm BooOme OpAHEMAITS wusBBcTEHA MEpH
EB TOMy, YTOOH TIapaHTHDPOBATH 0043aT€IbHOCTh, 0(E3MOBOPOTHOCTEH
OTpedeHid, HAIp., CBASHBAOTE OTPERMAIOCA TAREJIFIMA 0013aTeNb-
crBamMy, ecam OH OuWh B3JyMAIb OTMEHHTH CBOE OTpeveHie W T. 1.
TaroBs npmsmaxu orpeuenia ors HacrbacTBa.

Obpamadcs ED BaHEAMAOMEMY HACH CJAyYal0, MH HAXOJHME
Bb HeMH BCE mpmsEarm orpeverHia ors Hacabacrea. Bo-1-x%, uro
rp. 10. C—ecrkiii mMenno orpexca orp HacabjicTBa, T.-e. OTKABAJICH
0T mpaBa HacIbjopamid, BHJHO H35 3aABJIEHIA er0 00B OTpevYeHiHm,
norarnaro 4 cenrabpas Bs B—cryo llamary u mepeciammaro Bm
K—ocgyo. Taus 0B mpamMo OTPHUIAETH CBOIO KBAIA(PUEAII0, KaED
POACTBeHHHEKA, JOCTATOYHO, CpaBHHUTETbHO ¢b C—ckamMu, Gansgaro
ks rp. M., gro6sr mmbrs npaso mHacabjopamia BB mMymecrsb mo-
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cxbimAro; WHAYe TOBOPA, OHB He NPHSHAETH OCHOBHOIO YCAOBLA
npasa Hacibjosamid. Eeam OH 0BG TOIBEO OTKAasHBaJCd OTH UPABA
Ha, HACIBICTBEHHOE WMYLIECTBO, TO BOODOCA O EBAJA(UEANIE CBOEH
¥ He KOCHyJCA OH; HO OHH HMEHHO HA 970 yKasspaers. Byaiyum
auyEo yObAIEHs BB OTCYTCTBIE mpaBa HAcrbloBaHIA, a € APYro#
CTODOHH, KaKbh BHIHO U3 TOr0 iK€ 3adBIEHIA, 3HAA O Sa[0JNEKEH-
HOCTH HacrbicrBa, OHB OTperaercd, JAaOH OHTH YBBPEHHEME, YTO
kpegurops rp. M. He 6yzyrs ero GesmoromTs. Bo-2-xB, orpeuemnie
rp. 10. C—craro copepmenuo GesInyHo; BB 3adBIeHiH 005 OTpe-
yemin, mogamHoMb BB llazary, oms He HaswBaeTd JIANH, K5 ROTO-
PHME JOMEHO mepelitm mpaBo Hacrbropamid, Beabjicrsie ero orpe-
yeHid; HO OHB TOBOPDHTH O HAXB TOJBKO Eakb O JuNaxs, UMbio-
IUXDs 10 3aKOHY HPaBO HACIbIOBamid, HCRINYAKIIEE €ro mpaso
macrbjosamifz, Taks EKakb OHH HXDL NOpPHSHAETH ,BH Oinmalimei
poacreennoif crememam k5 rp. M.®; CCHIKO0 Ha HEXB BHPamaeTcd
OIME® WU3H MOTHBOBB orpeuenia. Huxaroit spber cabikm eb ompe-
rbaenaamn  Junamm  BBTE. Cpbaroro ¢p ouperbieHEmME Jumamn
apagerca cxrbaga, sagmouerraa rp. 0. C—cruus ¢ C—cruym
nocah cocroasmaroca orpederia; Bp Heii rp. 10. C—ckgiit rosopnrs
0 TakoMb mpaBb, KOTOpOoe YyiEe OPAHAJICHATH HCKJIOYATEIHHO
C—cruMb, a He €My, KROTOPOe Y&EEe CTal0 HXD HCKJIOYHTEeIbHOMH
IPHHAJICHKHOCTEI0, BeIbJCTBie €ro orpeYenid W BB CHIy 3aK0HA.
B®-3-x5, ¢TOpOHH BB TOIBE0-4TO ymoMAHYyTOii cibieb mpamo mexo-
1ATH U8L TOro, 9ro orpedemie, cxpbrammoe rp. 0. C—crans, mo-
#eTh OHTs mMB OTMbBHeHO Bmocabacreim; oL BHIITE BB 9TOMD
IpH3HAHHEOE 3aKOHOMB mpaBo rp. I0. C—craro m BosCe Be BHIO-
BAPHBAIOTH 9TO NIPABO CHENialbHO, & HOPAMO HAYHHAIOTH CH TOTO,
yro ecam rp. 0. C—ckiii >rEMB IPaBOME BOCHOAB3YETCHA, T.-€.
yocmopnts mpasa C—crEX® W caMb Oyfers NPHSHAHB BE TAKO-
BEIXB OpPaBaXb , TO0 H T. X C—ckie ymacmo Goarca, kKakh OH
rp. 10. C—eckiii me BOCHOaIB3OBAICA BTUMB, IO HXH MEBHI, HECO-
MEBHEBIMG CBOMMB NpPaBOMB, Eakh OW He OTMBHHITD CBOE orpevesie.
Bt smix® BEZAXT OHH BCAYECEM XOTATH €r0 CBA3ATH; OHBD BB YIO-
MARyTOM Cxbarb—n BB aTOMB efmHCTEeHEAZ IhIb W HasHAUCHIe
CABIRE—TOATBEPRIACTS 0043aTIbHOCTE 3adBJICHHATO HMFH OTpeve-
HijJ M OpAEEMAaETs Ha ce0d eme Epaiime TAmeIoe 00:3aTeIbCTBO,
ecru OH OHD B3IYMAJh W eMy yialoch OTMBHHTH CBOE OTpevemie:
OHB 00A3yercd OPUHATH HA celf McHOJIHEHie BCEXH 0083aTeabCTRE
B JO0TOBOPOBB, Kakie OEamyTCd SakINYeHHEME C—CEAMH OTHOCH-
TeJbHO ocraBmarocs moeat rp. M. macxbiersa. C—cgie yme mo-
3200THIACh OH JOBECTH CYMMY 3THXD ,00432T€IbCTEDH H JOLOBOPOBT“
IO COBEPIEHHO HEmOCHAbHEXD faa rp. }0. C—craro pasmbposs.
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Huubys namM®, EaE® crpaxoMs 810l orMbHE oTpeveHis, o0Biac-
HAeTcA W JApyroe HX® ANbicrsie—ymiara m3pberHON CyMME, HO 00D
aroms pbup Bmepern. Br-4-x5, rp. 0. C—criit BE agBienin 00D
orpeYenin, mogaEHOMT BB llazary, ogEEMT WSH MOTHBOBB OTpeve-
Hif OPHBOJUTS B3aJ0IKEHHOCTs HACIBICTBA— ,NpEIbABIEHENA Kb
HACIBICTBY NeHEMHEA NpETeH3in“, YbME IPAMO YEASHBAETCH, YTO
BG MaBHOMB caydab mm mMbemt j1bio ¢b orpevemiems. Haromens,
B5-5-XB, BCcEOpb mocab BzagBIeHHAr0 OTpeYeHid, HAZO JyMaTh de-
pess 7 pxmeii, gorrops T. ors mmemm C-—ceuxs Bpysaers rp. lO.
C—cromy 15,000 p. Brgava sr0ii cymmm mocab orpederid W HH-
YTORHOCTh €S II0 CPABHEHII CO CTOMMOCTBIO HACIBICTBA yiKe TOBO-
PATH BB [OJb3Y HNPHZHAHIA BB JAHHOMSH ciysat orpeuenis oTs Ha-
cabicrea. Ho sToro Mamo, BH IOJB3Yy Takoii KBAIAQHEANIN TOBO-
PHTF M CBA3, CYWECTBYIOMAA Mem]y BEHZaYell CyMMEH H OTpeue-
HIEMB—3T0 [IaTa 3a €ero 0e300BOPOTHOCTH, 3& BO3Jep&“aHie OTH
ormbEHE ero. VMenHO 570TH MOTHBEH HAXOJUTH ce0b NMOATBEpEjCHIE
BooGme BB ycumiaxs O—CEEXE, DpAIaraeMEXb KO TOMY, YTOOH
rapaETHpPOBaTh OesmoBopoTHOCTH oTpeuenia rp. 0. C—craro; ¢s
aroii me whaslo, kak®s Mu BEybim Brme, C—ckie csasaan rp. 0.
C—craro TameIsIMn 0043aTeIsCTBAMH BB cayyah mwoBopora orpeve-
uia. Bs pacmuckb, Bmgammoii rp. 10. C-—ckmoms porropy T., cra-
3aHO, YTO JEeHBI'H UOJyuYeHH ,Berbircrsie cybagm 00s orpevenin . Hu-
raroif apyroii exbirm memny rp. 10. C—cruns m C—crumu, ponb
He pash HaMH YHOMAHYTOI, BakI0YeHO HEe OH.I0; BB pacHuckh, KOHEYHO,
umberca Bb BaAy ara cubaka, HO oHA cxbaroi ,00%° orpedeHin Hi-
kKaKD HaspaHa OHTH HE MOKETD, OHA He MOmeTH OHTH TaKOBOO YiKe
HOTOMY OZHOMY, 4T0 3akIloueHa mocah cocroasmarocd orpedenis (,sa-
ABUBH OTpedYeHie, NPU3HAI“ W T. 1.) U TOBOPUTCH BB Hell 005 OTpe-
YeHin, EKakp O copepmupmeMcda ¢arrb. OrcraBHOMYy POTMHCTPY H
JOETOPY MEJAHUMHE TNO3BOJUTEISHE HEeBEPHESA IOPHAWYECKIS KBAJA-
¢uranin BB copepmaeMHX® nAMH akraxb. Cpbiga, Ha KOTOPyIO OHH
ccHIalTcd, ecrs cibaka o0 00A3aTelbHOCTH Orpedenis, 0esmoBo-
POTHOCTH €ero, BO3AepEAHIA OTH OTMBHH, a HE 0 CaMOMB OTpEYeHIH.
Beb pnmensiomenusna coobpamenia yob&Egaors Bb TOMB, 4TO
rbitcrsia rp. 0. C—Exaro TorsE0 W MOIYTH OHTH EBAJHIEPHPO-
BaHH Kakb OTpeueHie oTh Hacrbjcrea: Bch mpmsHAEM WOCABAHATO
HAIAN0 W HU OJHOr0 NpPH3HAKA YCTYOEW IIpaBa Ha HACIBICTBEH-
Hoe mMymecrso. Ml IpHSHAeMD ero He TPHHABMHEMSE HacIbicTBo
nocrb rp. M., a orpekmmMcA OTH Hero # TEMB OTEPHBIINMG IIPABO
nacabrosania cecrpb cpoeil T. C—=xoii, 6a0kb nerame JH.
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CIBJBl TETEJIEBON ®HJI0COPIN

Bb TpyAaxn» HaseauHa Bb o6nactu npasosbabuia 1),

Psus, upouznecennas 3-ro sai 1910 r. sn TopiecrBeHHOMD coGpanin Axexcan-
JPOBCKOH BOEGHHO-IODHANYECKOI akajzeMin 1o ciyualp asaxuaramatnabris co juma
gorumrnn npod. K. JI. Kapeamna.

M.v. I'r. Yus weropbueckiii yi&s Tak®s yerpoens: Quaocoferad
JOETpHHA, BCenbio saBraibBmad yMOMH YYEHArO0 Bh MOJOIHE TOJLH,
ocrapafiers mo ce0b pbummil, memsraajumsiii cabys. HKoweumo, Bce
SaBHCHTH OTH KAYECTBA BOCXHIIEHAAro IORTPHHOI yMa H OTH Kade-
crBa Bocxurumedl yms jorrpuss. Hecomnbano, m yms n duaocod-
CKad JOKTPUHA JOJKHH OLTh BHCOEHXB KadecTsb. [Ipm sruxs yeao-
BIAXD CIBIB, ocrapigeMuil guiocofckolil I0KTpEHON, TaR® Tay0OES,
YT0 BIifHIE ed CKA3HBAEICA HE TOIbKO BE MEPiOLH MPHHALICRHOCTH
yY4eHaro Kb CTOPOHHHEAMB HTOH JOKTPHHEI, — 4Td BHOJIRE ecre-
CIBEHHO,——HO0 W BB IEPIOAT MOAHAr0 OXJa®JeHid Kb Heil, Jamke oTpu-
nareIbHar0 Eb Heil OTHONIEHIA.

dpro#t nimocrpaniell dTnx® Mbcaedl ABIfETCA BHCOROIADOBHTHIL
Komcrantnas [Imurpiesnas Kaseauns BL ero OTHOINEHIA KB BCEOGH-
emmonteii furocofin I'erexss, ma wems s m mambpens BBCROIBEO
OCTAHOBHTb Balle NpocebieEHOe BEMMAHIe.

Ilepenecenca mmecasio B Mocksy 30-x3 n 40-x5 Togons. B
OHAXD CIOAXD— ,TEMHOE TADCTBO" €O cBoe (mIocodiero cao-
Aypersa; mspbika m poGko upomukanmiii Tyza ,ayes cebra“ Gmerpo
n Oescabino mcuesaers. Br APYTHXD CI0AXDB, BELIOMEHHHEXD HA 3a-
MOPCKiii Jaye, HO me Goabe cpbrusixs, Tome csos (maocodis » YMB-
PEHHOCTH H akRyparmoctn; duaocodis ,pazbmin POIEOMY uexo-

') .iBypuaas Munucrepersa IOcrowin® 1910 r. ioms.
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pbury“; Tams ,0rs yma“ memmrsiBaxm ,rope“. Hewero romoputs 0
IPYIEXB CIOSXH, TAMB — ThMA Hemporigamad. M BoTs, BHa BTOMB
reMEOMS $orb Apro OxectATs HBcKOABRO cBbTAmEXCA TOYERH, BB
9TO# yMCeTBeHROH nycrHBb orasmBalorcd HBCKOIBEO YYIHEXD 0a3H-
coBH, TI5 NyTHAED HAXOAUTH OAMY ¥ yMy, @ cepamy. 9t cpbh-
TAiSCd TOYEH, BTH 0asncil— MOCKOBCEll YHABEDCHATETH TOrO Bpe-
MEHM ¥ SHAMCHATHE KDYHREH HCTHHHHXD WHTELIUTEHTOBS.

To 6raa cebraas mopa Bb RU3HA YHABEPCHTETA—TaKD HA3HBAEMAd
,Crporanosckas spa‘“. TOIBEO-YTO BEPHYJIHCH B3B-32 T'DAHHUIE MO-
Jojsie mpofeccopa, caymasmie TorjameEnxts cBbTHAE  PrIOCOPCRON
0 OpHjEIecEOd Haykw; paboTaln OHH BB IePMAHCKHX'H YHHBEDCH-
TeTaxh, HACYATHBABIINXD BH TO BPEMA Cpein CBOAXB Hpofeccoposs
He OJMHE JeCcATOKs EPYIHHXD HAYYHHXD AMEHE. 10 ORIO Bpemd
ocxrbnureasrnaro Gaecka l'erexs m ero ¢uiaocodin, auores ero Ha-
yYHAro Beimyig m Brigpig Ha ymm. Hemyjxpemo, yro mamm MOIOABIE
yuenne, Oyaymie mpodeccopa, Bepryares Bh Poceilo BacKBO3h mpo-
HEKHYTHMA rereneBoii @urocodieil. Bb Mockopcklil yHEBEPCHTETE
OBLIH HA3HAUCHE: HA Kaoe[py SHINEUEJomezinm n ¢uiocodim Impasa
II. . Phaknrs, kpaca m ropgocts IlerepOyprckaro ymupepcuTeTa
70-x5 TojORH, W Ha Eaeeipy pumckaro mpasa H. H. Kpmaoss—
,Ipoeccops-sapryoss“. O0a BHCOKOTAJAHTIMBEIE JI0AH, IerelbiHIbE
10 MO3Ta EOCTEei, JOCTOfiHEE CBOEr0 YYATeIA OPOBOJHHKM BB YMHI
rorjamuaro cryjendecrsa ¢urocopin I'erens. DBaigmie nxs 0Bl10
yapyiomee. Bt aunt Pbirasa My BEIAMD JAPOBATALO, €CIH HE LO-
nyJI#pU3ATOPa, TO HCTONEOBaTEIA Tereneoii gumiocodin; ous o0aa-
1a0%h HEONBHUMEMD ZapoMb 00IeRaTh TAyOORid, TPYJIHEA HAYYHIA
npoGiaeMsl BB ACHYI, TOYHYIO (opmy; mpméaBbre KB arToMy Oue-
CIAIMIs OPATOPCKiA CHOCOOHOCTH W HCEDeHHEee YBIeYenle BeINEHMD
¢urocopoms, n cramers HcHO, Kakb PLIEAEE TOpAY0  yBIAEKAND,
ray00KO 3aXBaTHBAIbG CBOIO AYIHTOPI.

JIpyrams cpBTIEME ABIEHieMP HA TeMHOML (OBB MOCKOBCKOii
JEUBHEN OBLIA KPYKEW BHCOKOOOPA30BAHHEIXD WHTEJLIATEHTOBB. Yike
c¢s 20-x5 TooBh BB Mocksh 00pasoBHBAIMCE HTH KPYHREH CHAYAIA
BB CAJOHAXD APHCTORPATAYECKHXD (aMuili, a HOTOMB H Bb CEPOM-
HEXB [OEOSXH BEJAIOIMXCS VYEHHXH U Jareparoposs. Bs 30-x5
v 40-xp rojgaxms OCOOGHHO CIABUIACH LPYKEH, COOMpaBmiecs Yy
Eaarunoii- Kupbescroii, CrpepOeepnixs, Cramresmua, ['panoscraro.
DOro Gmau memTps, wmbpmie Goapmoe mupocebraTespHOE SHAUEHIE.
Jiogm aphare HAXOAMIH B HEXD YJOBIETBOpeHie morpeGHocTH 00Mb-
HATHCA MHCIAMH, DOABIATBCA HAYYHHIMH H JATEPATYPHHMA HOBUH-
kamu. Puaocoferia Tevenia 3anaja HAXOAWIH 3)BCH KABOH OTRIARS,
cozaaressroe orpamenie; lexmmars, [erexs, ocobemno I'ereas, co-
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CTABIANN TPEIMETH OEMBICHHHXSH Je6aTopb. DBepmysimifics uss-3a
rpasune Bs 1836 r. CramkeBrYs, EaRs TOBOPHIH, ,BHBE3H H3E
DPepmanin TI'erexa®; ,5T0 GHIO He TOIBEO OTEpHTiE, 570 GHIO OT-
EpoBenie “ —peA MHCAAMAA 9acTh ofmecrsa ORJa OXBAUEHA, CRAKY
doake, ocabmiena rereasaacTBOMSB. Jaa Moxoxwxt mochrarexeil 3TUXD
coOpaniif EpymEH OBIM MEQI0H0—FBDH HAXD NPOOYEIAICT HHTEPECH
Kb BHCOIAMG BOOPOCAME HAVEW W RHU3HH; OHU INPHCIYIUBAINCH KB
cmopamM®b, CaM#, CHavala pPoOko, moToM® cmbike, yvacrpoalm BT
HHXF ¥ TocTemeEHO yepbmasimes BB mo6em Kb mayrb m Bocopn-
HAMAJA TOCHOJCTBOBABMIIA BB EpPYERAXT uiaocoderia gorrpuns. [la
H BCA TOTJAUIHAA RYPHAJIHCTHEA, TJIABHEIMA PaGOTHARAMA BB KO-
Topoii Owau T e ymuBepcurerckie mnpodeccopa m T @me BHIAL-
nijieca YJIeHH EKDPYARKOBB, OHJa BCH HPONUTAHA NPEEMYIIECTBEHHO
rereaesoii gurocodieii.

Cr mepBRXT JHeH MOCTYyIIeHIA BL YHEBepcnaTers, Bs 1835 roxy.
nepers K. /. RaperunmMT mMEPOK0 PACEPHIHCE JBEPH rerelbiH-
crea. §I muso ce6b mpejxcTaBifd JAPOBHTAr0, BOCHPIAMYABATO, HA-
JeTy cXBaTHBaKmMaro Mmein mpodeccopa, eryrenta HRaserura Bb
ayuutopin Phienma. {I mnso ce6b npegcraBisio ero BB EpyRED
Eaarunoii, ryja on® OmIBs UPAEATH BCEOPS N0 INOCTYILIEHIH BB
YHHBEPCHATETH, KaKb OHB TaMb HOPHCIVIIHBAICA KT He0aTaMb, RKagD
COTMOCTABJAIE TO, 40 CAHINAID BL AYAHTOpiH, ¢b THBMB, UTO CIHI-
mars Bh Epy®EEb. Ouepnimo, BB sr0ii cpexbh Bee Bpamazoch Bo-
Epyrs l'ereas. Cams Haseamns rosopaTs, uro ,mecnmTass BHa cedb
BCH 00aATeIbHYI0 TpelecTs B Bce (Iar0TBOPHOE BaAifAHIie 5TOil cpean
BB B0J0TEHE TOAE CTYJeHYECTBA; eii OHE 0043aHT HANpaBICHIEMB
Beeit cpoeit mocabpylomedt mmsam”. U mypEaimcTEEa TOro BpeMeRw,
eCTeCTBeHHO, mojorpbBaza BB yceplHO saHUMaBmieMcd, BCEME HETe-
pecylomeMcs CTyieHTS pacmonomenie Kb TrereabiHCTBY.

[To oromuamim ®ypca B» ymueepcnrerb, Rapeanms, mocak me-
00JIBIIOT0 UEPEPHEA, MPOZOLKAETH MOCTOAHHEA CHONIEHIS, TOLLep-
AABAETD OIU3KIA OTHOIMEHid €O CBOMMH HPOeccoOpaMm-TerelbsBIaMM;
ous cOanmaerca ¢b kpyxkamm Cramgesmua n I'pamoseraro; m re-
nepp, He B3upad Ha barywo EpaTHRy ¢niocodinm Ierexa co cro-
POEH Japosmraro l'epnema, He mOpHBaers, Giaroxaps OEpymalomed
armochepd, ceoeil cpAsm €b TreresamCTAOMB; WO kpafimeii whpb,
BETS HEKAKNXD JAHEHXF YTBEDKIaTh, UTO BE STy TOPY OHB OTDH-
nareabHo orHOcEIcs kB Ierexro. § mocrapaiocs morasaTth, 9TO BII-
meAmad Bb 9T0 BpPeMA uH3B-HOAH €ro Nepa 3HAMCHUTAd HSUomes
IpeBHEll pyccroii ®usEW ,Bsrasyt ma fopupnueckiii OHTE peBmei
Pocci“ manncama mogs mecoMEBEEEMD T CHIBHEME BJAIIRIEND
T'ereaa.
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OrprnaresHoe oraOmeRie K% MeTadusnE$ HATRHACTS IPOABIATHCS
rOpasgo mosme: €O BTOPo# moxopuEH 60-xB rogoBs. W Tyrs, en
9TOTO BPEMEHM, ADHH NPOTHBHAKS IETeIbAHCIEA IIHPOKO HOIB3YeTCs
¢pnarocodiero I'erexs.

i me mambpems yromiaTs Bame BRUMAHie WBIOeHieNs, Xomd
Oe BB 00mpxs uwepraxs, (mrocodim lerexs; s cramy amms napy
CIOBE O TBX® ed 9acTaXb, KOTOPHS WMBIOTH SHAUEHIE IR TEMEH
moeidi pbuu. Opuns w8 Epaiimmxs OPOTABHAKOBG TereleBoil (mio-
copim, Jptonen, pomexmiii rame 10 yooxo0aeHiA JOTHKEA BEIHEATO
(urocopa ,1ormrb cymacmenmuxs“, upnsHaeTh OJIHAKO 33 HAMS
Goapmylo sacIyry Bh yCTaHOBIEHIH HOBATO HAyIHATO Meroga. Wso
Beeil (urocopin I'erexs Toasko MeToxs ero uabers 1A HACH 3HA-
yemie. Merogs s101H m3BBCTreHT BB HaYES TOIs PA3HEIMH HA3BA-
HigME: ,Tpiaga“, ,cxema TpiegumCrEa“, ,TpexwiemHEi puTys ¢ m ap.,
A O €ro HasBalbh 3aKOHOMD OTHCEAHIA pasrOxbicTByIOmMEl Gopro-
muxced cnab; camb I'ereab ero HasmBaers ,JialeRTHICCENMS 3aK0-
HOMB; caMb OHD ero XapaKTepHsyerh, KAKb »TPDH CTODOHH JOI'H-
YECKOH WAem“, ,TDH MOMEHTA BCAKATO MOHATIA WAH BCAROH HCTHH-
Hoii murcau“. Besaroe NOHATIe, WIEA, MBICAb, YTOOH JOHTH 10 WCTAH-
HAr0 NOHATIA, WCTAHHON HIeW, HCTHHHOWN MEICIH, HDPOXOJHTH TpPH
CIyUEHH: YTBepAeHie, OTpHIaHie w CcHEMaHie mpornsophuis — re-
SHCH, AHTHATE3nCH W cunHTesHcs. Ho orpmuauie sibes meapsa momu-
MaTh B CMHCIB yEWUTO®eHif, paspymeHis yTBePAICHIA; Tesucs He
VHAYTO/RACTCA AHTUTE3NCOMSB, He 00pamaercd Bb HAYTO, & CHHTE-
SHPYETCAd Cb HHMDB, T.-€. Me®AYy HHUMH YCTAHABIABAEICA CBASH, CO-
OTHOIIEHIE, €IMHCTEO; IIPOTHBONOIORHOCTH UDPHMADAIOTCH. Bo3MOR-
HOCTb NPEMUPEHIA NPEANOJIATAETS BOSMOKHOCTH KOMIPOMHCCA; OTH
Te3HCa HEITO OTXOJUTE 1 BXOAMTH Bh AHTHTESHCH, OT'G AHTHTE3HCA Hb-
9T0 OTXOANTH H BXOXHTH BB TE3NCH; CIBI0BATENBHO, TESHCOMD W QHTH-
TE3HCOMB MOTYTH OHTh JMIMb HOHATIA COOTHOCHTEIbHHA, TaKid ImO-
HJTIA, KOTOPHA He HCKIOYAIOTH BO3MOKHOCTH KOMIDOMECCA, B3AMM-
HNXB yerynors. Keim me Ml BosbMeMb 1BA TOHATIA HE COOTHO-
CHTEJBHEIA, MPOTHBONOJIORHKSA 10 B3aUMHAL0 YHHYTOREHis, HCRIO-
YAIOU[id BO3MOARHOCT: EOMIPOMUCCA, TO, TO BAKOEY nporuBopbuii,
OJAHO Jpyroe NCEINYAETH, W HARAKOH CHHTE3s HEBO3MOKERD, —
0CTa€Tcd Mycrora. Yepest NPOTHBONOIOEHOCTb, KARD BHPAKACTCH
PEignas, Tepaerca OfHOCTODOHHOCTS W YTBEPMEICHIA I OTPHLAHIA,
YHUYTORAETCA BB HHXB BCe TO, 4T0, He OyAydn OOMAMB, ABISETCA
T04pEO OcoOeHHEME. [loacanm®s meromennoe mpambpoms. Ierexs s
CBA3H CBb OCHOBHEIMH, MCXOJXHEIMA HOJOREHIAME CBOeH (uiaocoPeroit
AOKTPUHE, NOCII0BATEABHO MEPEXOIUTH Kb NOHATIIO TOCYIADCTBA,
RKak® BHCHeHl OCHOBEH Hamero OwTis. MH BO3EMEMSD TOCYAapPCTBO
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Bb BuRb moacmurensHaro mpumbpa. Ierers yeramapInBaers HCTHH-
HOE ero moHATie; AJ44 BTOT0 OHG CHHTE3UPYETH [Ba IPOTHBOMOIOX-
HEIX's IOHATIA: NOHATIE €BOGOJH I MOHATIE HEOOGXOAMMOCTH; HEOOXO0-
IAMOCTH HE HCEII0YAEeTH, He paspymaers CBOOOJH; 3T0 TaKid Mmpo-
THBOMOJIORHOCTH, MUDHOE, COBMEBCTHOe CymecTBoBaHie EOMXDB BO3-
MOKHO, B0 BOSMOKEHD ROMIDOMHCCSH: CBOOOJA OrDAHMYHBAETCA He-
00X0IAMOCTEI0, HEOOXOJAMOCTs CMArdaeTcs CBOGOXOH; OHH MHADHO
VRMBAIOTCA BB TOCYIApPCTBB; 1nuHAd, WEAABAYAJIbHAS BOJH IOJIH-
HAercd Boab oOmed, 00BeKTHBHON; CBOGOZA COXpaHSETCH Cpeld He-
ooxogamocrr, n 005 BMbers mpescTaBIATE H3E ce6A OIHO eIUHOE
nbaoe, pomiomaromeecs B rocyrapcersb. Jo momaria rocyzapersa
He JOHTH, €CIH B3AThH JBA IOHATIA UPOTHBONOJIOKHEXE 10 B3AWM-
HATO YHMYTOMEHid, Hamp., csoGory m palcrso. TakoBs, BB JBYX®
cI0Baxs, MeTons I'ereas.

Rapeannt npmpasars s Baykh Goibmoe smavenie METOLY.
Oms, manp., ropaso ymperaxs Ilorogmsa BB TpeEeOpemenin Mero-
IOMB ¥ BAHABID BB JTOMD NPHYNHY HEYAOBAETBOPUTEILHOCTH €ro
pabors. Ouesnrro, Haseamms, npommkmucs Quiocopiesi Tereus,
npe&je BCET0 MPOHAECS €ro MeTOIOMH — HMEHHO MeTons lereid
ray6oko BEbIpHICA BB ero ymb.

Tome moroiimmit, Jpyrs m ToBapHIB Rapermra, Baragamips
Jamnaoenus Cuacosnys, Tomke ,mpomexmiii yepess meoxy I'ereas”,
BEHICKA3a1h BD BHICOKO CremeHM BamHYIO a4 Bameil nbim MEBICIb.
» MEL“,—T0BOPATE 0HB,— ,00a (T.-e. ons n Kaseanns) IPiyYnInCH
OpYROBATh 10 TPEXWICHHOMY DATMY rerenenoii piaaexruru“. Jla, sto
ray6oro pkpuo. Kaseanmnt scerga opyzosaas mo aromy patuy. Beb
6orbe BHAAOMiACH €ro pPalOTEH IMOCTPOEHH IO MeToxrh I'erexs, ma
ero ,Tpiarh” —Bo BCEX® HAXOIMAB NpHIOEEHIe iATERTHICCKArO
sakoHa W npuMbHATs Haseanns ,cxemy rpiejumcrsa“ mmemmo Tams,
Kak® yuuas Lerexs. Om® mpornpomorarais gsa momsaria oxmEO Apy-
TOMy U TyTEMD CHHTE3a NPHXOAAIL Kb TPETheMy O0BeIMHANMENY,
NPUMADAIOMEMY WX, HPA UM €ro aRTHTESHCH HHEOLA He Paspy-
IaITh Te3ACA, & NPAOABIAIL Kb TeSHCY HIN OTHAMAIL y HEr0 10,
4Td Heo0X0iuMO OHLIO IId MOJYYEHis WCTHHHATO MOHATIA.

Roneyno, mexssa orpumars, uro npunbHenie, eci# MOKHO TAaKb
BHIDASATBCA, TOXOH ,Tpiajge”, A30IAPOBaHHOil, orpbmiesHoll ERar®
OTH MCXOXHEIXE, Takh M ROHEYHHXH IYHETOBH rereneBoil guaocodin,
ABIACTCA BECKOIBEO OXHOCTODOHHHMB, (OPMAILHEIME, HO 9T0 He
YMAIAEeTh ed METOJOJOTHYECKAaro 3HAYEHiA; OHA M caMa 1o ceGh
nbaua, kars EBYTO BeeoGmeMmmOmee, Gesnpexrbasnoe B CBOEMS TpH-
whmenin. Momro m me Gure rereasammens, a OPHSHABATH W IPH-
wmbEaTs ,Tpiamy ‘.
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Yxe BB cryzemuecroii paGorb cBoeii, yA0CTOCHHOI 30J0TOH Me-
gaxn (1838—1839 r.), ,0 reopiaxs Baaybmia“, Raseanws ,opy-
Ayers M0 TPeXwICHHOMY PUTMY rerexesoii giasexTnrn . Bompocs 005
OCHOBaHIAXS 3amuaTH BIaLbHIA I moceliwacs ocraerca Hepaspbmumomn
npobaemoto. J'biicTBurensno, Helerko 000CHOBATH CYAeOHYIO OXpamy
u 3amury ¢arra Braxbmia, pragbmid, OHMTL MOEETs, BOpA H Tpa-
Ourend, jpame NPOTHBH COOCTBEHHHEA. S3ajJaya HAYEA JaTh TaEYI0
XapakTepuCTAEy BIaABHIA, YCTAHOBATH Takoe, HCTHHHOE ero MOHATIE,
KOTOpOe oupapisiBaro O ero samury. HKaseinnt DOfomers Eb
npoGiemb Tagkb, Kak® MOAONLIA Kb Hell rereibaHels YACTOR KPOBH
T'apes m rereapamentd Mo COXPAHUBIIHMCSA BH HeMB cabjiaMb rereinb-
aacra lepuurs. Oum ofparuanmch S ,Tpiagh“, oEE mpoTHBOmOIO-
®uan pragbailo coOCTBEHHOCTH W IyTeMB CHHTE3a YCTAHOBHJIH CBASH
Me®Ay STHMH TNomATiAME. l'amcs npumers k% ToMy, uTo BIajzbHie
ecTh ,HAYMHAOMAACA COOCTBEHHOCTH , lepuwHrs — 49r0 O0HO ecrh
,BbposdTHAas cOOCTBERHOCTH , ,,BAAUMOCTS COOGCTBEHHOCTH , BB (OIb-
MAHCTBE CIY9aeRh OKA3KHBAIOMAACA TAKOBOI; BTHMD W oupejpbaserca
ocsoBamie ero samurtel. Tard me moerymuas HRaseanmss. Sambua-
TeabHOe ABIeHie: eTyleHTHs HaselnH® C03jaeTds TEOPIl0 3AMATH BIA-
xbmia, BB cymecreb cBoeMB, OYeHb OAUBEYI0 EB TEOPiH, Yepess
27 abrs mpepromenHoit npodeccopoms lepuHroms m crapumeil mpej-
MeTOMB €ro y4eHoil caaBH... laBelnHS HCXOAWTH W3 MOHATIA BIa-
xbria, kaws Qagrmueckaro 00.13jJaHIA BeIpl0 Ch JKEIAHIEME ee
yCBOUTH; 9T0 B3 bHie MO®eTd> OHTH COpaBelIABEHIMB, KOTJA OHO
OCHOBAHO HA B3aKOBHOMB cnoco0b mpioOpbrenis, m HecnpapeJlluBEHIMD,
ROTIa 9TOr0 BHBMHATO uUPA3HAKA COPABEJINBOCTH Y Hero HETE;
mepeoe ecTh He YT0 WHOe, KAKH COOCTBEHHOCTh. OTH JBA MOHATIA,
OAHO JIPYroMy IpOTHBONOJIO®HEA, RaBeimns caHTE3HpYyeTH: 06a BAAA
BiaAbHIg OXpamEdlOTCE H 3alMUIIAOTCA OTH HApPYIIEeHiA,—3T0 o0mee
AX5 CBOICTBO, — MEpBOe BH BHLY €ro COPaBeIIABOCTH, BIOPOE,—Ii
BB JTOMH IIEHTPH TAKECTH €r0 Teopin—Bb BHJY HEBO3MOKHOCTH BhH
oTABIPHRXD cayYasx’b 3HATH, CHPaBELINBOC OHO HAH HECHPaBeJINBOE;
ab1s EpATepid 114 HXB pasTpaHuvenid; OTEA3aTh HECHpPABEJIHBOMY
BIaAbHIO BB 3amATE 3HAYHTH BO MHOTHXH CIYYadXE OTEAsaTh M
CIpaBejIuBoMYy BIarbHIIO, KAEOBHIMG OHO MOKeTH OHTh, HO Y Baa-
rbasna BB JaEAHA MOMeHTs HBID J0Ka3aTeIBCTBH CIPABEIIABOCTI
ero saragbmig; mEave roBopA, W HecHpapelInBoe¢ BaalbHie samy-
maercda, Kakb Hpejmosaraexoe, BBpoATHOe CnpasejIuBoe 10 IOKa3a-
TeJLCTBA HpOTHBHAro. Bb 3aBepmenie chmTe3a: BaajbHIe ecTs mpej-
noaaraeMad, sbpoarnas coOcrsenmocth. Haws m3Boante BUZLETH, pe-
3yabTaTs 100KTH Kapeanasus nyrems npaMbEesia rereaesoii , Tpiags:
Te3nch —Baaxbuie, JAmeHHoe BHBOIAATO HPU3HAEA CIPaBeJIABOCTH,
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aHTATEe3ACH—CO0CTBeHHOCTh, CHHTeSHCH—BIalbHle npejmoraraeMasd,
pbpoarnas cobcrsennocts. Cp BragbHid cHATH IPUSHAKS BO3MOEHOM
HeCHpaBeJIuBOCTH, Kb HeMy mepellels NPASHAED COOCTBEHHOCTH, XOTH
u BbpoaTHOH, OTH COOCTBEHHOCTH B3ATH NPHZHAKH CIPABELINBOCTH,
Kb Heil mepemens NPE3HAES BOSMOAHON HeCHpPaBeJINBOCTH.

[lo okomuamin yHmBepenrercraro kypca HRapeanss mpomnas
eme 3 roga Bs Mocksb m Bp 1842 r. mepebxaxs b llerepOyprs.
3xber omB HamHMCAIH CBOK MAUHCTEPCEYIO JHccepramio ,(CHOBHE
HauaJla DPYCCEAro CyAOyCTpOHcTBa H I'PABIAHCKATO CYIONPOU3BOACTBA
OTH YIOKeHiA 10 yupemnemis o rybepmiaxs“. XapakrepHOe ABIemHie:
970 coudmHeHie, COXpaHuBIee W MOHKHT (0abmoe 3EaYeHie BH HCTOPIH
pyCCEAro TPasEIAHCEAr0 Iponecca, HE BB Marbilimedl cremeHum He
orpasuio BB cedb ¢urocopcruxs Bossphmiii l'erexs. Bmamo, merep-
Oyprcraa atMocdepa He OIATONPIATCTBOBANA TereIsIHCTBY... Ho
cronro KRapexmmy Bossparurbca, mocrb apyxabrmeidl pasaykm, BB
Mocksy, oBB, CHOBA MOIARB BB JIOPOTYI0 €My Cpely, OHIIeTh Eamu-
TAIbENI TPYA® ,Bsraays ma opujmueckiii Omrs apesmedi Poccin®,
rpb He TOABEO0 npumbHAETCA rereiesa ,TPiajfa‘, HO W BOCIPOH3-
BojaTcA HBYTO BB poxb ycramopieHERXH l'erereMt Tpext crymeHeil
comiaasHOi 3Boaiomin. [lossoaio ce6b HBCEOIEEO OCTAHOBATHCA HA
9T0ff vacrm rereaesoii ¢umaocodiv mpasa.

I'erexas oromecTBIfeTs Mip® MeTA(H3UUECKEid, TPAHCIEHICHTAIL=
HHE C€b MIPOMT KOHEDETHHMB; H TOCYIapcrBo, mo ero Mmbmiio,
ecrtb HBYTO OTBICYEHHOE M BB TO Ee BpeMd HEYTO KOHEDETHOE, H
OHO pasBHBAeTCi BB HCTOPIM N[O TPEeMb CTYHEHSMB; WepBHA IBE
OPOTHBOLOJOAKHE OXHA JApyroi, BH TpeTheil oHB cHETE3sHpPYOTCA,
00BeIABAIOTCH; MepBad CTyIHeHb—CeMbd, BTOPad —IrpamiaHCEOe 00-
IIeCTBO MIH ,TOCYJAPCTBO HYRAE W Pascyira’, Tperhi— ,HacTogmee “
rocyraperso. CeMbs ecTs ejuHEHIe WIEHOBH €4, OCHOBAHHOE HA
uyscrBb B3amMHOH 11006BH; WIEHH €4 KaEB OB OTPERAOTCS OTH CBOEit
JUYHOCTH H BOCHOXHAKTE OJHHB JPYroro; Tyrs HETH €BOGONH:;
HPABCTBEHHBIA Y3 KDPBOEO CEOBHBAIOTH WIEHOBH CEMBM, BHXOJ3 H3H
cembn EB15. Ho Takoe cocrogmie mpogzoummaerca megoaro. Cs pas-
BUTIEMT BB OTIBIBHEIXD YICHAXDH CEMbH CO3HAHIA CBOeif CcaMOCTOA-
TeJbHOH IMYHOCTH HaYuHAETCA pacnajgenie cemsu. Hacrymaers mropas
crynens. Bubero mpemnnx® poICTBeHHHXB OTHOMEHIH Mem®Ly MHO-
HECTBOMB CeMedl W JHOb, YCTAHABIABAIOTCS BHBIIHIA OTHOmMeEHis
MeHE]JY OTXBABHEIME JHIAME Ch HXB 000COOJCHHBIMH, JNYHKMHE WHTE-
pecayu. lloxmRYBTL ceMblo, 4WIeHH e 06PasyioTs CBOM CEMBH, CBO-
601HO OCYMECTBAAITH CBOW JIMYHRA IBIN, CTPEMICHIA, WHTEPECH;
o0pasylorca OTABIbHEE RIACCH, COCIOBiA, KOPUOpamin m Jpyrid
equenid. Xora BB 9TOML yie CIOBMBIIEMCA ,TPAKEIAHCEOMD 00mIe-
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erpb“ mapurh amWyEHEE WHTEDECH, HO HAUMHAETH OPOABIATECA H
o0miii WHTEpECH W CTpeMiIeHie KB o0meMy MOPAIRY. Sapomjaercd
HACTOAIIEE TOCYAAPCTBO. BB HEMD 1 CeMbA, H IPAKIANCEOE 00MECTED
JOCTHTAIOTH CBOEr0 HACTOAMATrO, MOJHATO PA3BHTIA; CeMbd, COXPaHAA
CBOi OCHOBHOI HDABCTBEHHEI CTPOii, TepAeTs CBOH HCRIUATENLHEIN,
MOAHEBOJLHEI XapakTeps; TPARIAHCKOMY 00mECTBY 00esIeYnBaeTCH
pocrumenie whaeii m mETEpecoBb OTIEIABHEXD YIEHOBE, KEJIACCOBS,
co103085 m whaaro oowecrsa. Taws I'ereas npumbHAETH CBOIO
»Tpialy“ KB COMiaJbHON 9BOIIONIH.

Urd me MH HaxXOAUMH BB ymomamyroms Tpyrb Haseamma? Ha-
xojuMb mpmMbHemie Beeil Toff e rerexeBoil ,Tpiage”, HO Tpex-
YIeHHAs CXeMa HCTOPHYECKaro paspuTia Iopuinyeckaro Gmra Poccium,
PasBHATIfA, 3aBEPIIHBINATOCA CIOHEHIEMD TocyJapeTsa, copebyMs apyrad.
ITo ero mmbmito, B 1penbiimia BpemMeHa y HACH TOCHOJACTBOBAID
0TS POAOBOI; OTABABHEIE DPOAHL KHIN moceseHiaMu; BO TIaBh HXB
croAxs crapmiii Bs poxb, BcA BIACTh COCPEIOTOYHMBANACH BB €r0
aamb; orgbasmEoili coGersemmocTn He OhI0, Biragbmie semiei OBLIO
o6mee — BIagbIbIEMB CUATAACA DPOAH. DTO IepBag crymeHb. 3a1bMb
HAYHHAETCS pacmajenie poja Ha oTABIBPHHA ceMbH; BO IIapBh Bamjoi
ceMbH CBOH crapbilmmHAa; POLB pPABPOCTAETCA; YACIO CeMeH yse-
amyupaercd; TpyAiso phmute, kT0 crapmiif BB poxb m mo abrams,
B0 raaph moceledis CTaEOBATCA YA€ He cTapmid BB poxb, a ms-
OpaHHH ceMeifHHME crapbiineann; TOCTENEHHO BIACTH €ro OcCla-
obBaers W mepexouTh Kb HEMB; CHAYala OHM Cb HAMB copbmaworcd,
a sarbus o0mia ybia pbmaiors ofmuns cobpamieMs, Bbuens; o6pa-
3yloTcA OOMUHE!; BCS BIACTH COCPELOTOUMBaETCA BB Bhuax®, m 00mii
crapbiimuna usbupaerca Toabko BB caydsab poiimp. Bs arors me-
pioxs o6pasoBarack OrAbapHAA COOCTBEHHOCT: 3eMJIA HE BHXOAAIR
uss mperbaops cempn. Cuommaach BTOpag CTymeHb, HOCAMAA, Of-
HAKO, BB ce(b 3ajaTEd CBOEro paspymeHid: HAYMHAKTCA HEYPAAHIH,
ME&A0YCo0id, NPU3EIBAIOTCA BAPAIH; HXB BIACTH 3aXBATHBAETH BCE
Goapmig W GoJpmiA o0Jacth; OOIMUHHEN CTPOH IAJZaeTh, CHAYAIA
cospaerca Hhuto BB poxb QeojarpEAro cTpos, 3arbMb OEPYTH BEpX®
HALIOBAJGHRE AIEMEHTH; Kaks panbe OHM UPOABAAJIACH BH JACTHOMB
OHTy, Takh OHH IepPemuIn BH OHTH T[OCYIAPCTBEHHHHA; KHARECEIH
poNt mepemmHBaeTs TH e mepiofs: mepioxs POLOBOH,—TJABEHCTBO
crapmaro B DPoxb, BeInkaro EHA3A, NpHEAJIeRHOCT Pycnm EHAme-
CEOMY DOAYy—H IUepiogs ceMefimEii—pacmajenie poja Ha CEMbH,
Hepexojs BIACTH KB OTABIBHEIMG EHASBAMD, HPHHALICHEHOCTH Pycn
oTIBIBHEMS RHAKECKAMD CeMBIMBH HA BOTYMHHOMS Hadarb. Egmm-
CIBO EHAMECKAr0 DPOja yTpaumBaercsd. ,MsB-mojb BEIMROKHAKECKOH
BOTYREH NPOTIAJEHEBAETS ToCyapeTro” ,—roBoputd Kaseruns. Sacuns
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uiers 00paTHE mpomeccs: ycmaemie Mocksw, ,codnpamie” Pycn—
caaraerca rocyiaperso. Ho caommaocs omo ammb co Bpemenn Ilerpa:
ocymecrsagercd jocexd nemspberHoe nOHATIE yegopbueckoil JMYHOCTH.
,Bea rocyrapersenmaa  xbareasmocts Ilerpa®, —rosopurs Haze-
IHEB,—,ecrb nepeas (asa OCyIIECTBIERiA Havala JHYHOCTH BB
pyccroii meropin“. 3apepmaercd ¥ TPEThA CIYIEHb.

Takosa cxema Hapeanma. Paspb 910 Be mpavbHeRie rereaepoi
 piags“? Camt Haperuns BB OHOH #3® penensiii Ha counHenie
C. M. Coxopsera cxemy cBol0 (opyyiupyers Taks: 1) poxs B
obmee Biaxbmie, 2) cembd u oTybabEas COOCTECHHOCTh MIH BOTYHHA,
3) amusocts @ rocyaapcrso. Or6pocusb Bh HEPBHXD ABYXSH Wie-
HAXT HMYIECTBEHHK MOMERTH, KakD HOCIbJcTRie, H Bh TPETHEMB—
JIAYHOCTh, KAaKB OJUHD M3D O0LEKTOBL TIOCYIapCTBEHHOH IbaTe -
HOCTH, TOJIYYAMT CXEMy: POAG, CeMbd, rocyzapcrso. Oramuie 510i
¢XeMH OTH Ierelepolil CymecTBeHHO & O0BACHAETCA OCOOEIME YCIO-
pigMm pycckoii wmzmm. KapeinEs cawms JaeTs pAxh yEasamli, KO-
TopuME O0BAcHAeTcsH pazamyie cxemb. DBw cxemb Iereas mbrs
,pora“ cxens Kapemuma. HKapermns, comocTaBlss Bams ApesHii
OWTH Cb 3aUAZHEIME, NPAXOJUTDH Kb TOMYy, 4T0 Ha JSanapb He ObLIO
mepiofa POJOBOTO; TIepMAHCKIA IIeMeHa Bein O00eBOil, MMOABAKHELR
00pash M®ASHA; Yy HAXH He OHJI0 M HE MOrI0 OHTh POJOBHXBE MO-
ceJeniff, ¢b POIOHAYAJLHHEOME BO raapb; Tams Opam GoeBHa JApY-
MNEH, COK3H CH BOEHAYAJLEHKOMB BO IuaBb. S3arbws, BB cxemb
Rapeaupa BBTH ,TPamIaHCEAro oomecrpa“ cxemm I'ereag. Y macn
,TpamIanckaro obmecrea“ He OHI0; He OHIO COIO30BE, COCIOBIH,
ROpIopamniii; moTpeGHOCT: BH HAXD MOTIA CEA3aThCA JAIIb NIPH pas-
BUTIM HOHATIA O JMYHOCTH, KOTOPad ,BH TPAEJRHCEOMD 00mecrsb,
roeopurs Kapeauns, Baxogmia ceGh mpocrops“; y Hach e B
JOTOCYaPCTBEHHLII Tepios HOHATIE O JAYHOCTH enle He CI0EKHI0CH.

DByxyurm eme wmpodeccopous rpamjaEckaro mpasa Bh llerep-
Oyprckomn ymusepcurert, Hapeaums, mo ero caosans, sce Goake m
Goabe yObmjaicad Bb HECOCTOATEALHOCTH TOCHOJCTBYOWArO BO33pbHIA
Ha HpeaMers 9T0if Haykm. Dp 1864 ropy, maxozich 3a rpaHANE,
ons Bb DomEd npuseas BH mOPHLOED HARONMBINIACA MHICAE H Ha-
nucars uspberayo crareio ,Yro ecrs rpamiancroe mpaeo, m rib
ero nperban“? Eme y Deread, Bp ero yueniu 0 rpamIaHCROMS
omecreb, OPOraAJHBAETS MECIb O HEPA3PHBHOI €BASH MyOJIUYHALO
U YacTHATO OIEMEHTOBh BB OOmecTBeHHOH ®usHH. Y ObEIeH-
HH rereisaHens, mapbermeii muenaucrs Jaccaiab BB cBoei ,Cue-
rent mnpioOpbremARX® mpaBb® HCHO W TOYHO (POPMYIAUPYETH 9Ty
MECab: ,TAB, Easazocs OH“, roBOPUTH OHB,— ,TPAKIAHCEOE NPABO
COBEPIIEHEO 0CBOOOEAALTCA 0TH My(anysaro, TaMs oHO Goxbe myo-
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anyno, wbMs camo myGamunoe mpaso“. MEIcap 3Ta OYEHH BaHEMAIA,
Tame ypaekasa HKaseamna. Uro6s phmmTts 0CHOBHOH BOUPOCH: Kakid
mpasa H TPABOOTHOMEHIA CyTh TPARIAHCEIA, OHD ONATH ,O0DYAYETH
IO TPEXUICHHOMY DHTMY Terelepoil JialexkTHRH ; OB Oepers 1Ba
IPOTHBOTIONORHEIXS MOHATIA, NPABO YACTHOE W MpaBo UyGamymoe, H,
CHHTE3HPYA HXB, HPAXOJATH Kb OOLEMy NOHATIIO IPABA TIPAEIAH-
ckaro. KaBeiups He OIpUNRETH PAsInuid MemAy UYACTHHMSH H Iy0-
JUYHEING MOMEHTAMH BB TOCYAAPCTBEHHOMSE OHITY; OHD Pasindaers
9TH TOHATIA, KAKH OHD TOBOPUTH, 1O CTPOr0 IOPHIAYECKOMY IIPH-
BHARY, NPHSHARY CYOBERTHBHOMY: BB 00JacTH MyOAAYHOH ME BHJIUMB
1bATeABHOCT, TPEACTaBuTeNeli TOCyAaperBa, Karb ejmHaro mbaaro,
NPOBOASINUXD MBBLCTHHA WJen, HauYald, a BH 004aCTA YACTHOH—
pbareasHocTs OTABABHEIXD €IHHUIG, W3D KOHXB OOMECTBO CJaraercd.
,OTOTs MPU3HAKE " ,—Tr0BOpUTHs KapeinEs,—,CTOHTH TBEPAO BB Ha-
yrb“. BsaBbp o ¢b cyOBeRTuBHOH TOYEH 3pBHIA NPOTUBOMOJIOARHEIA
HOHATIA, OHD HXD CHHTESHPYETH, CTPEMHUTCA YCTAHOBHTH MEAAYy HUMH
CBA3H, COOTHOUIEHie, efHHCIBO. ,1'0CyJaperBo”— TOBOPHTE OHG,—
,0CYIEecTBaAA n3BBCTHEA NjleH, Bauala, MOCPEICTBOMD CBOUXD Opra-
HOBH W YVYPeEJEHiil, OEKasHBaers (0apuIoe BIlfHIE HA YACTHEIH
Omts ‘. Opramm rocyjapersa UPHXOJATH BB CONPHEOCHOBEHIE CBH
YACTHHIMA JALAMHA; KOUEPETHO, BH JbilCTBUTENSHOCTH MER]y HHEMA
YCTAHABINBAIOTCA W NPHBATHHA OTHONIEHiA, HO JMMBb BUJIOUSMBHEH-
HEIA, 0€000 CEOMOMEAPOBAHHEIA IOLH BIiAHIeMDb Hayalb U HAEH
rocy apcTBeHHEXE. Tawb, MERIy YACTHEIMD JANOME, MOCTYNAIOIIHMb
HA TOCYJAPCTBEHHYIO CIy&DYy, M NPABATEICTBOMD YCTAHABINBAETCI
YacrHoe OTHOIEHIE [0 00A3aTEIBCTBY YIIATH RAJIOBAHBA; MERLY
MIATEIIMAKOMS TOJATH H OpPraHoMb (YHHAHCOBATO YHOpaBIeHis —

YaCTHOE OTHOMEHIe M0 00A3aTCILCTBY YIIATH IOJATH; MEKAY COOCTEEH-

HAKOMD SRKCOPONpPIAPYeMOil HeABAAHMOCIA M OPranoMb aJMUHN-
cTpamin—49YacTHOE OTHOINEHie IO 0043aTeIbCTBAMB YCTYOHTH HMY-
MEeCTB0 N YILIATHTH BO3HArpamjeHie # T. X.; BCe HTO WaCTHBIH, Ipa-
MIAHCEIA OTHOMEHIA, X0Td WXB OCHOBaHiA u Whix Xapakrepa my6-
aquunaro. Tawmws obpasoms, mo ummbmilo Hapernma, pacmupderca
EDyI's YACTHHXB, [DAmJAHCEEXH ornomemiii, u swberd c¢b 1hus,
970 UPE3BHYANHO BAKHO, TepAETCA TIpaHL MeRIy YACTHEMB, BB
obulenpuAATOME cybicrh, m nyGamyEmMb; Hewsebcrmo, 1A EOH-
yaercad OJHO W HAYHHAETCA jpyroe; NyOIMYHOE ¥ YacTHOE IPABO
CAMBAIOTCA BOEJMHO, W 3TO CJIifHIE, OKA3HBAETCA, NPOHCXOJUID HA
nouph HMyIIeCTBEHHOH, BH 00IacTH NpaBh HA MMymeECTsa, HA WhH-
HOCTH; TPAKJIAHCKiA mpasa cyrh mpasa mmymecrsenurd. Crbosa-
TeILHO, W TYTH CHHTIE3H OPOTHBONOJIOEHOCTEH — MPaBa YaCTHAr0 M
mpiBa My0auuHAro,—npusers Hapeinsa Eb YCTAHOBIEHIN, MO €ro
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mEbHI0, HCTHHHEATO NOHATIA TPAEIAHCKAro npasa. Tesncs: JacTHOE
OPaB0, AHTATE3CHE——UYOIMIHOE HPaBO, CHHTE3HCH—HMYIECTBEHHOE
mpaso. Ily0amumoe mpaBo He HCEIIOUAETH YACTBArO0, NyOJIAYHOE BXO-
JATS BB 9YACTHOE, IOIOJHAETH ero, YacTHOe BXOJZUTH BE MyOJIAYHOE;
OHHM CIHNBAIOTCA BH TpaBb HMyIIeCTBEHHOMS.

Co Bropoii momosmEE 60-Xb TOJOBH HAYWHAETH CEABHBATHCA
oTpunaTeIsHoe OTHOmeHie KaBelnHa ED rerelbaHCTBY; OHD HHOTIA
Jame ovennr phako BEHpamaerca MmO agpecy s10i (PHIOCOPCEOH TOE-
TPUHEL, BB poxk: ,merausuueckas Eabarmerura“, ,MeprBevmHa’,
»BEIUEiil 1 TpecEyuiil B3Rops  # T. m. OHB EaTEropEYECEN BAABIANB
B. JI. CnacoBnuy, 4TO NOKOHYUIAG CO BCAKHMHA ,MeTa(UsHIECEAMH
afcororaMn”, 910 TEmeph OHF IMOJAraers, 9T0 ,HE TNPHAPOJA €CTh
npossienie ayxa‘“, a Ha0G0POTH, ,JyXH €CTh IPOAB.IEHIE MPHPOLH “.
I, se B3upas HA 310, OHB OCTaeTCA IPHBEPEEHIEMDH TIereleBoi
»TPIais“, NPOZOLEAETH ,OPYAOBATH 1O TPeXUIAEHHOMY PUTMY .
Tags, pesyabrars, p00HTHE UpuMEHEHIEMB ,TpiagH” Kb HTOHATIIO
TpamIaHCKAr0 IpaBa, OHD IPOJONLEAETh pasBmBaTh jarbe m erpe-
MATCA NpRMBHEATE WXD BB NPENOJaBaHIN W Kb 3aKOHOJATETHCIBY.
lpnspammmii Bp 1878 r. mpemojaBaTh TpamJaHCKOE TpPaBO BB
Boersno-I0Opnanyecroit Arazemin, OHB BBH NEPBOME Ke Y4eOHOMB
roIy BHIOYCTATH NPOYATAHHHI HMD KypCh, DOAD 3ariaBieMs , [Ipasa
¥ 00A3aHHOCTH II0 WMYIMECTBAMB N 00A3aTeIbCTBAMB . 31BCH OHE
¢b sawbuarespHOll  WOCABI0BATETFHOCTHIO 1 CHCTEMATHIHOCTHIO, BB
usA0meHin JhicTByOmAaro pyccraro 3ak0HOJATEJbCTBA, HPOBOLHTS
JCTAHOBJIEHHHH HMB UyTeMB ,TPIagH  BIMIALH HA TPAEIAHCROE
IpaBo, Kak® HA NPaB0 WMYIECTBEHHOE BOOOMmE. 3acHMB, EOTIA
Bb 1882 r. Omaa o0pasoBana KOMHCCIA I8 COCTaBIeHIA NPOEETa
HOBAr0 TpamiaBCRAr0 yiomenid, HaBelmHs BOCTOPHeHHO BCTPBTHIB
9T0 3aKOHOJATEIbHOE HAYMHAHIe W Hammcars crateio ,Pyccroe rpa-
RIAHCROE VIO®EHie“, BB KOTOPOH YEASHBAETH, KAKD NPOBECTH
VCTAHOBAEHHHI UMb B3IMALH HA TPamJAHCEOe NPABO BB 3aR0HO-
JaTeIpHOMD aKTh.

HesaBnenmo 015 yHOMSHYTHXD KQOUTAJIbHEHXD OPHANIECEAXD
TpyAos, Rapeamns mo mwbiomy pazy YACTHHXD BOIPOCOBS IPABA
npudbraers ®b ,Tpiagk“, mamp., AABHOCTH OHB XapaKTEPH3YETH,
Eakbh OpaMEpeHie (AKTA CH OPABOMB; TAEH W PHCYETCA ,Tpiaga‘:
(ar1s, TWPaBO, ITABHOCT.

s pascmorpbas, ¢b naTepecylomeii mens Toukn 3phmiA, Beh
Bhjatomieca Tpyxn KRapeamma Bw obractm mpaBosbibuia m Ha BTOMT
MOrs OH 3aKOHYATH CBOK pbus, HO MBS XO0TBIoCH OH, X0TA-0H BT
CcaMHXbh RpATEAXD CI0BaxXBH, eme Ooxbe 000CHOBATH MEICIb, YTO
rerenesa ,Tpiaga‘ BOIIA BB ILIOTH W EpOBR Hapeansa u mpnd-
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wbHAJach HMB He TOJbKO BB TPylaxs mo mpasopbibmiio, BHO U BB
TPYZaXb ero mo JPYruMB OTPACIAMD HAYEH, 0 OPHTOMS BB Nepiolb
OTPHIATEIBHATO OTHOMIEHIA KB rereassnacrey. OHB MHOrO paoTals
00 BOIPOCAMB (PHIOCOPCRAMD, TCHXOJOTHYECKAME, DEOHOMHYECKEME,
comialpEEIMG B Ap. W Bo BCBXB CcBOMX® TPYAax® ,OpPYAYeTH IO
rpexuaennony parMy . Taks, Bs obmactu (urocodiu, Bs CTaThaxb
»,MECIH 0 COBPEMEHHHXH HAYYHHXD HAOpaBIeHIAXD® u ,Anpiop-
Had (Ppmiocodid u MOI0mATEIHAL HAYEA  OHD CHHTIE3UPYETH HMPOTHBO-
NOJOKHHA MOHATIA: ,WICAIUSMS " W ,MaTepiainsMs‘ H OPHXOIATH
KD TOMY, 9TO 3T0 ,POJHEE OpaThd, IBTH OZHONH CeMBH BpPamIVION{L
MeRAY €00010, 3a0HBH, YTO OHH BHIOLIA H3H OJHOr0 rEHbB31A“; oHE
CIMBAOTCA BB JIANG IOJORHATEIBROH HAYEH, H3ydaloueld u ,Mera-
(usuveckie“ u pubmuie ¢arTe. CuATess 5THXD NOHATIH Bejercs
M Goxbe mOJpo0HO W TIABEHME 00pasoM® BB IpuMbHERIH Kb
ICHXOJIOTIN, B M3BECTHOMB COUMHEHIH ero ,3aJaudm MCHXOJOTIH ‘.
U tyrs, GopAck ¢b EpaitmocraMnm 060ux®m Hampabieriit, Haseruns
TPHXOJHTH KB TOMY, 4TO, XOTA, KaKh OHB BHPAHKAETCA, ,HOCHTEIH
NCHXAYECKON ®USHE“ MarepiaJbHE — MO3I's W HEPBH (9T0 JIaHB
MarepiaimsMy), HO CyHmeCTBYITH H3BECTHHA ,IEPBOHAYAJBHEA" U
» IDHPOAJEHHBA  CBOICTBA (YN, KAKD 0COOATO CYMECTBA, & MMEHHO:
COoCco0HOCT, BHYTPEHHATO 3pbHIA H €HOCOOHOCTH TOJAYYaTh H COXpa-
H4Th Neuxuyeckis BuevarTrbHia, u BCe IICHXWYECKOE U ecTh OOHA-
pym&eHie HTHXB CBOHCIBH Aymm (310 1aHb ujeaunsmy). Bors cumaress,
KOTOPHIii OPWBOAUTS Kb IPHMHPEHII HJealnsMa Ch MaTepialn3MOME,
kaks BbpHo sambruas mpod. Tpommkiii. llpunbrenie Toii me rerese-
BOIf ,Tpiags” ME HaXojuMb upu paspbmernin Kaperunnus EpecrbiaB-
CEaro BOIpOCA b BHAMEHHTOH ero ,Jdamnckb“. Paseb ocsoGomieHie
EPBIOCTHEXD XpecThaHb CH 3eMIel0 M HA HAYAJAXH BHEyOA He
ecTh CHHTe3h, OPUMAPEHie IBYXH IPOTABOMOJOKHOCTEH: IIPaBs NO-
WEIMEORS Ha 3€eMJI0 U OpaBh EpecThans Ha Hee? Hakomens, pame
BD TAKOMD BOOPOCH, Kakbh B3amajHUUECTBO W CIABIHO(HIBCTBO, MEL
HAXOMuMB HprnMbHEHie ,TpPexuieHHaro paTMa ‘. 9tm b, KakL HXB
HasHBaers Hapeamus, ,MKONH " dBIAIOTCA IIOIHEIMH aHTHIOJAMH,
IPOTABONOJOAHOCTAMA; RaBe s WX NPUMAPAETD, HO.... Bh CBOCMSE
Ianb: ops OHIB 3a0aJHAKOMB, CO 3HAYMTEIBHOI0 TPHMBCHI0 CIaBAHO-
¢uascrBa, 0BG 00BbEIUHEAID BB cedb Aydmid CTOPOHH 3aIaJHAYECTBA L
CIaBAHO(HIBCTBA.

A Bor®, MEH, HaYaB® b (uiocodin I'erexad, ¢b ero giarerrnue-
CKaro 3akOHA, NOJOHLIM KB IunvynocTn KRomcramrmEa JumrpieBmya.
910 Oba% 3aMbuaTeabHO CHHTETHYECKLH, 00BeANHAIONIIH, TPAMAPAIO-
mjiif yMB, H 3T0 KaYeCTBO €ro yMa Hmepelrlio BB 00JacTh €ro Ayma—
n ayma ero OBIa, 1a IPOCTATH MHD NpHCABRHE ICAXOJIOTH, CHHTETH-
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yeckad, o0nefmEABmAd, npuvmpsomad. Mm, MozojEe TOrAa, B
mepBEe TOAEL 1O TpeoGpasoBamin ARajeMin, TOBApHIIA €ro, EPBIEO
00beIMANINCE BOKPYI's HAIeEro, Kakb ME €r0 Ha3HBAJIA M B TIa3a
W 3a TJa3a, UaTpiapxa; ME DLIA Kb HEMy € HAMAMA KHTeHCEAMH
TesECAME 1 AHTHTE3WCAME, W OHB BHOCHIH MHPH BE HAIy Cpeny.

MusEp W cMepTh—TOKE Te3UCh W AHTATE3NCH, U CHHTED HXB
BO3MOKEHDB, HO BB 00JACTA TBOPYECRAro IyXa; IPH HRHSHA — TBOP-
yeckiil gyx® xbaTereHms, OHB TBOPHTH, PACKPHBAETH CBOK TBOP-
YeCEyI0 CHIy, TO CMepTH—AyX'b JAIIAETCA 3T0f CHOCOOHOCTH: TBOD-
YeCKad CHJIA €ro M3CARAerh, HO IyXbh, yEe pPACKpHBIiiicA BE TBO-
PemiAX®, NpONOIEAETH MATh BB IOTOMCTBE; H BB STOMB exprcas
MOKHO CRasarTh: HaBeamns RHBD!



| '-l"'ﬁ
- u!ﬁ"'-ﬂ" £ ,‘w"g ﬁ,l R RPN ‘rqu‘ g JIEA R TINTRE, N
‘unmlulumm (ERESVERTIE 0 AR, T~ AT . SR
oy DURRN, MR SR, GUAIINERT s o 0% O (ERIER:
] gmm e Ml'll Wil - TP _‘En-'l (v nlln 4’4’.’!\'.-. M b
‘qm .HTDUII.IJU""]I reva it sl Rt . BT 'f'i'i ﬁm"l

v o SR TESTIE PR TH Rt T B U Y S £ T
LR dusm @ v Arrweonal SN
—I-_' - ATE « .. ] it i) ’-&'F‘“

*+

4'4...
it - WJ'I ¥
I, \ b
-1 y TS,
R -'-'-4":
7 L -I."','.r‘_l
7 J il g~
:_.1 -I o -

el gt N

1 LR
'I.'*"','F ' 1




h i
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IIPEICTABUTENEN WOPAIUYECKO HAVER

BbL OTNPaBAEHIN Tpam/AaHCKaro npaBocyais.

AKTOoBasg pbys 8 @eBpanda 1905 1.

Muy. I'r! Ha molo 0410 BEDAJIa BEICOKaA YeCTh 3aHATH Balle
npocebiieREOe BHEMAaHie TPAAHNIOHHOK akToBOI0 pbunio. MsOpars 4
BOIpOCH, OJWSKO 3aTparmpafomiii, ¢b OZHOHl CTOPOHE, WHTEPECH
IOpPHIH9ECKOil HAYKW, CB JPYroifl — HHTEpecH IIPABOCYJXifd — BTHXE
JBYX> MOIYYAXD PHUAroBb o0mecrBeHHAro Mexammsma. VIHTepech
HAYKW [paBa He HCYEPHOEIBAIOTCA YIOBIETBODEHIEMB NHTIUBOCTH H
TJoGosparessRoCTH deloBbuecEaro yma; BB WHTEDEeCH €d BXOJATH H
o0uIeCTBERHOE CIyAEHIe, Me®Iy NpoumMb, copbiicreie ybay ormpa-
BIEHIA MPABOCYAIA; HPABOCYJie e NPAMO HE JOCTHAHUMO (esh IOMOUIH
m coxbiictela HayERm npaza.

sdlmsHeEHNle CHIH W COKM HAyKW OPOHHMKAKIH BB Abio ormpa-
BICHIA OPaBOCYXid BOOOIME AW TPAKIAHCEAT0 B YACTHOCTH PasInd-
BuMi oyraMa. OZuEs H8H CAMEXS HALIALHHEXD MyTel — I0JIrOTOBEA
HayYYHO-00pPa30BAHHKXD CyAeOBHXD Jbarelell OPAAUYCCEAMH INKO-
JaMA—YHABEPCHTETAMN, JuneAMH, aragemiauum @ 1. n. Illkosa iopu-
JAYeCKad, OTHIOb HE B3aJaBadcCh NpaKTHICCKEMH UhiAMH, J[aBad
CBOMM'S IATOMOAME CTPOr0 Hav4yHOe ol0pasoBamie, TEMB cammms 1b-
1aers UXB ymbammum pbareramum BH ormpaBaemim mpasocyria. Ho
3T0TH UyTh Aalex0 He efmucrBeHHni. IOpmers, Hajzzemame moxro-
TOBIEHHHII MEOX0KH, YTOOH CTOATH HA BHCOTB C€BOEro mpuspaHid,
OpOJOJEAETs, CRa®y Oorbe, mocrapIeHs BB HEOOXOZAMOCTH IPOLOI-
®aTh NHATATECA CBBRAMH DI04aMH HAYKH: HOBHA YY€Hif, HOBHA
KBaln(UEANIA H KOHCTPYRI[iH, HOBHHA TOJRKOBAHIA 3aKOHA, Jawme
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HOBEI# HCTOPHYECKId MBHCKABIA, JOMEHH OHTh AMB YCBAMBAEME BB
IpojoIEeHie Bceit ero cypedmoit pbarersmoctn. BB 000HXB BTHXD
caysaixs Mu mmbens xbao — Bb mepBoMB, ¢b OYAVIIAMEH, BO BTO-
POMB, €b HACTOAINAME CY/e0RRME Jbarexdyy, UMBOMEAME 3aHATLCA
UIN 3aHAMAOMAMACA exX professo ormpapiemieM® OpPaBOCYAld I ne
NpeTeHyOMAME HA 3BaHie YYeHHXD Iopucrors. Ho ecrs u Tagrie
IyTH DPOHAKHOBEHIA HAYEW BB IPABOCYZie, KOTJa ydyacTie BB IOCIBI-
HeMT INPHANMAITE NpodeccioHaIbHEE YYCHHE-IOPHCTH M BO Bee-
OpY#&iA CBOMXD HAYYHHXD IIO3HAHIA OKA3HBAIOTH HEOOCPEJCTBEHHYIO
ImoMOIIE Cyly. Takoe yuacrie BEpamaercd BB HECEOIBEAXD (OPMAXE.
He rosopsa yie 0 crysaaxs ocrapieHis OpodeccioHATBHNMHI YIEHHMA-
I0pACIAMH CBOCH mupemBell IbATeIsHOCTM W BCTYIJIEHIA BB DB
cyAe0mHXD jbaTelreil, cioja OTHOCATCA, Kawb COBMBCTHTEIBCTBO,T.- €.
TOTH CIAyYail, ROTAA HpeICcTaBUTeNb HAYEH, OCTaBAACh TAKOBHIMB, Bb
TO i€ BpeMd COCTOMTH CyJeOHHMB jbaTexenMs, Takb W TH yiEke
OTEABIIIA CBOE BPeMA (OPME, ROTAA YYEHHIE-IOPUCTH WIA HpPUrIa-
mainck BB cocrars cyga ad hoe, Tomsro mo pammOMY Ibay. BB
rauectsb cygpeii—»aro cpenmerbropsie mraassnckie causidici '), mam
H30HpAINCh BB CYAbH CTOpPOHAMH — 3T0 HOHTA(EECH jppeBrbiimiei
ucropin Prnuma ?). Crojga e HAI0 OTHECTH TOTH BB BHCHEH CTENEHH
WHTEPECHK Caydail, KOTAQ YYeRHIi-I0DHCTH, He NORAJad CBOeil mpo-
(eceim, me serymad BB PAAE CYAeOEBIX'S AbaTeneii, me Oyiyud game
BPEMEHHO BBEJEH'h BH COCTAB® Cyja miu #AsOpams BB CYyAbH, IpA-
IJAIaeTc1 JUIIb BEICKA3aTh CBOE EoMmeTeHTHoe Mabuie mo BosOY-
EISHHOMY BH JaHHOMSB JBab BOmpocy mpasa; jaTh Tesponsum, CON-
sitium, consultation, Gutachten, sarmowenmie. Ha sroMB-TO Ccayuas
4 B Hawbpess mojpodnbe 0CTAHOBATHCA.

Raryio 0w Qopuy cyis, Bb TWOpy CBOETO 3apo&jedld, HY MpPH-
HAIH BB Toil wau gapyroii crpamb, mecommbmmo, Bespb Jmma, npn-
3BAHHH TBODHTb CYAB, HBBICRUBAIN BCEBOMOMHEIA CPEJCTBA 1A
HpaBRIsnaro paspbuieHia rpam®IaHCKAXD COOPOBL; CPEICTBA STH Cb
TeyeHieMs BPEMEHH NPIYMHOKAINCH, COBEPHICHCTBOBAJINCH, BXOZA BB
00MXO[E CyJa, TMOCTOAHHO OIHOOOPAZHO NPHMEHAACH; CEAANHBAINCH
cynebasie o0muam, usus fori. Cs paspuriems Havaza TOCYZAPCTBEH-
HOCTH, IOCTEHNCHHO TPOOMBAETEs cTpeMIeHie (UECHPOBATL CyAeOHO-
00FIYHOE TPaBo: IepRse COOPHUEU CYAeOHHX's TMPaBHA® OIA cOOp-
HAKAMH 00EIYHO-IIPABOBRIXG HOPMSB; CAHKI[IOHHDOBAHHEIE TOCYADPCTBECH-

1y Ficker. Forschungen zur Reichs und Rechtsgeschichte Italiens. B. IIL
S. 101—103.

?) Thering. Geist des rom. R. B. I. 8. 297. HokpoBcxiii [IpaBO 1t
$pagrs Bb paMciomb mpasb, 1. II, erp. 58, 63, T1.
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HOI BIACTBIO, OHK 00pamaincs B cOOPHWEX 2aK0HOBS. (B 910H
JUIIE TOPH HAYMHAETH UPOABIATECA BaKOHOJATEISHOE TBOPIECTBO BB
yCOBEPIIEHCTBOBAHIN CUOCONOED H CPEICIBE HAmIyYmaro paspbmenia
TPAEJAHCKAXD CHOPOBS; CYAH BB ABATEIRHOCTH CBOEH IOIYHHAETCH
Ve BTHMB 3aKOHOZATeIsHEME HopMams. Ho mepexoxs abia yno-
pafoueHia cyge6Holl ybaTersmocTn BL PYRH 32aKOHOJATENA HE Napa-
JM30Balb, A W HE MOIs Oapaln30BaTh, OCOOEHHO pHAYAXB, TBOP-
YECEYI0 CHIy CyAR, NPOABIAIMYIOCA BB YCTAHOBIEHIH THXH 1M
UHKNXDS TPABATH, He HPOTHBOPEYAMAXT 3aKOHY, O0pamaBmIAXCI €O
BpeMeHeMTs Bh UpaB@AIa cyie0Ho-o0wunnid. I arm cyge0H0-00EITHEN
HOPMEL IPOJOIEAIOTS (AKCHPOBATECH 3aROHOJATEIEMB, 00pamarsei
BG BQKOHNEH, IPH YeMB, OJHAKO, TBOpUYECEad JBATEILHOCTH 3aKOHOIA-
TeJsCTBA HE OCKYABBAETH: OHA HOPOJOIRACTCA PIALOMB, NAPAIIETHHO.
Heropin saHAMAOmMAr0 HACH WHCTATYTA SaRJIIOYEHIH YYEHHXS - I0PH-
CTOBT HpeACTaBIAeTs OO0ABIIOH HHTEPECH CO CTOPOHH  B3AUMOOTHO-
menia u B3anMOAbHCTBIA Cyre0H0-00MYHKXD HOPDMS ¥ SaKE0HOBS, TO
BOILIOTMBIIAXG BH ce0d JTH HODMH, TO ABIABIMIUXCA Cb CAMOCTO-
ATeIBHEIME COjJepmanieMs. JSaibyarelbHoe dBJIeHie: TBOPYECTBO BAEO-
HOjaTesd BB JaHHOMB caydab, ¢» Toukm spbmia nbim m sBavenis
MHCTHTYTA, OKA32J0CH CIAOUIL HEYIAYHHIME, ¥ TPOXYETH 3TOTO TBOP~
gecTa HeJL0ArosbuHEME, & CyleOHO-00HIYHES HOPME, TO (PHECHPOBAH-
HEA, T0 B¢ (UECHPOBAHHHA 3aKOHOZATEIEMD, JAJIEK0 MHEPeRAIN IIPO-
AYETH €ro TBOPYECTBA W MPOZOTERAIID RATH 10-CeHYacs.

L

DAYATEH YYRCTid YYeHHXH 3HATOROBS Ipasa BH 1bab cyla Ha-
xogaMb B gpesrems Payb. [o mubmino ogpuxs yuenwxs !) apienie
910 ObI0 u3pbCrHO yAe BB NAPCKid mepioys pPHMCEOIl HcTOpim:
napsb sbiaas Beb gbra ympasieHia m cyla H BB 3aTPYIHATEIBHEXD
caydaixph 00pamaJicd Kb 3HATOKAME OpaBa, TPedya OTH HAXD 005-
ACHeH1H, 3aRJII0YEHId; TARAMA 3HATORAMH HpaBa OBIH EPEIH, ITOH-
tagercr. Ilo apyromy mubHIO moHTH(ERCH, XO0TA M GBLIE 3HATORAMH
OpaBa, HO HXB JbATEIBHOCTH BHpamaJach He BB jayb sagIogenii
IO BOOPOCAND iIpaBa, & B HCOOJHEHIA YHCTO-CYIe0HEXD 00A3aH-
HOCIeH; JbATeIbBOCTs HXB OBLIa OPHCIMEIIOHEAS, HOPA Ye€MB, IO
urbuio OfHUXH ®), COODAILiA CTOPOHE H3OHPAIH HXH CBOHMI CYAb-
aun; 1m0 mkuio Apyruxs ), omm cyimam BB coctash koxrerim, cm

') Karlowa. Romische Rechtsgeschichte. B. 1. S. 58.
?) Thering, v. c. 1. ¢. HorpoBekii, 8. ¢. 1. €.
®) Puchta. Institutionen B. 1. S. 23.
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napeMs, kakb pontifex maximus, Bo raasb. Beb atm mmbaig ocmo-
BaHK Ha Gorbe mim membe ocrpoymmmxs jorajgkaxs. Keam gomy-
CTHTH, YTO B3TIALs H& MOHTH(EKCOBH Iapexaro uepioga Eaks Ha
cyzeii mmbers sa ce6a Goapmylo jocrobpoaTHOCTS W BBPOATHOCTS,
T0 BSTAANG HA HAXDB, KAKD HA IOPUCKOHCYJIBTOBE, MOKETH OHTH IPH-
HATH W HAXOJUTH ce0b mOoaHOE MOATBEpEACHIE BH HCTOYHHEAXD JIHIND
0 OTHOMEHi Kb mocrbiyomenmy mepioxy mcropim Pnma, mepioxy
pecnyoankarckoMy. lOpuciurnionnas uxs pbareasHOCTs, Gaarogaps
HOABIEHII0 JENEeMBAPOBH, NEHTYMBHPOBH M YACTHHXD MPUCAHMHEIXD
Ccyleif, CROPO HCYE3aeTH; HA AXH JOIK0, NPUOIU3UTEIBHO, BH TeYenie
100poit mOXOBHHEI pecmyGIMEAHCKAro mepioja, ocraercd Jaumb Xb-
ATEIBHOCTH IOPHCKOHCYABTCEASL. SaKI0YeHiA MNOHTAPERCOB: A0 MO-
ABJeHIA CBBTCEUXD IOPHCTOBB, K4KD MPOIECCYAIbHEH HHCTHTYTS,
HaMb oueHs Mado m3pbermn. Mubworea aums cebpbria o Toms, 9T0
CYIIECTBOBAJA KOLIEris UOHTHEKECOBD, KOoTOpas Hs0mpaJa HA TOXB
OZHOTO M3B CBOMXD YICHOBH JId JaYd BaKIWYeHId mo rbrams rpa-
®JIaHCKUME ') 7 o0cysmaata Goabe ClOPHEE M COMHATEILHEE BOIPOCH,
9TOMY WIeHy mpeptomennrie *). Responsa jasarucs oriBIbRRIME MOH-
TH()eECaMU, & He Bceil KoJierielo, mpu YeM’s, HaJAO NOJArars, K5 HAMB
obpamaincs ¥ TABymieca, u cyspu. O lopujudeckoil 0043aTEIBHOCTH
I1d cyAedl UXE 3aKI0YeHIN HUEAKAXD CIBJOBE MH He HAXOIUMB,
s He Menbe mHecomMmbHHO, yTO TOKA Ha CMEBY NOHTH(eKCaMB: He
BEHICTYIHIR CBBTCKie IOPHCTEH, 3aKI09eHiA NXP 00Jajald IPOMAJHEIMB
ABTOPHTETOMT W HPABCTBeHHO OBlaE GesycaoBmo o0asarersns. Ho ecanm
cryamE cebabuia Bamm o Gopmanrnoil cropon’ responsa MOBTHPEECOBS,
TO MHOrOe u3BECTHO HaMTB KacarTelbHO MaTeplaJbHOH, BHYTpPEHHEH
cropoasl uxX® pbareasmocru. Taks wasmBaeMad TOHTHOUEAILHAR
10pUCHOPYAEHTiA,— OPOAYKTS HUXB I0PHCKOHCYIBTCEOH AbATEIBHOCTH—
EOJE(eIb COBDEMEHHOH HAYKH TIPAKIAHCKAr0 OpPaBa; OHA IMOJOEHUIA
OCHOBaHie TOMY AHAJA3Y, EOTOPHH NPOCIABHIL IOTOMB PHMCEAXD
IOPUCTOBS °); TPEJIOEEHHH MOHTH(EECAMHA Pa3JAvYeHid, YCTAHOBICH=
HEISl WMH IODHJAYECKid MOHATIA, ABIAITCA OCHOBOIO COBPeMEHHOH
CHCTEME TpamJaHCRAr0 Ipapa; Takid MOHATIA, EAKh NPABA BEUIHEA
¥ TpaBa 00A3aTeJbCTBEHHES, NPaBa HA YYAKYIO Bempb I T. I. 00A3aHEH
CBOUMD IIpOMCXOZJeHieMs mnoRTH(ARAIsEON Iopucupyzernia *). Co
ppemenn wusgamia XII ra6amns npoasigerca BO Beems Oxeckb n
Apyrag CropoHa 9T0H# IOPHCHDYACHIIN—HMCTOJKOBATCIBHAA; MOHTH-
dercr jaim pagb IparonbEHHXTD IPIEMOBEL TOJIRKOBAHIN 3aK0ONA;

) L. 2 § 6 D. de orig. juris. I. 2 (Pomponius).

?) Kriiger. Geschichte derQuellen und Literatur des romischen Rechts. 1.49.
) Mypomners. I'pamianckoe upaso jpesnaro Puma, crp. 180.

4) Karlowa, B. c., cTp. 478.
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QHAJIOTiA, KAKG IpieMb TOIKOBAHIA 3aROHOBH, IAIONIii BO3MOEHOCTS
,TOJIEePEABATs OPUJAYECKIA HOPMH BB COIIACiA CB RABHBIO
mEporo npumbHAZacs HoHTH(ERcaMA U Nepemia Eb HaMb, ham,
npieMs BOCHOIHEHiA ,HEIOCTATEA“ B8aKOHOBL. DBHCOKOe KavecTBO
II00BH AEATEIBHOCTH MOHTH(EKCOBD JaeTs WOCIBIAUMSE HOJHOE
IpaB0 Ha 3BaHie yIEHHXB-IOPHCTOBS, M 3aKIOYEHid WXD HEIb3d He
IpPH3HATH (OPMOI0 y9YacTid IpejcTaBHTelell HAYEH BB IPDARIAHCEOMD
nponeces. Ho ara abarerpHocTs MOHTA(EKCOBD MAJO-TO-MATy Yra-
caers. (CmemiaabHoe H3ydueHie W 3HaHIe HAYEW OPaBa 3aXBATHBACTH
Bce Goabe m Gorbe mmporie kpyrm. sipeuecrso BooOme W HOHTH-
(PHEATH BB YACTHOCTH ORLIN HCKIOYATEILHEME JOCTOAHIEMD TATPHIIIEBD;
OHW OHIM jJame OpyAieMb BB PyKax® NATPUI[ieRh, CTPEMHUBIIAXCA,
Kakb M3BECTHO, KB YCHIEHIN ¥ YIPOYEHIH CBOEro SHAYEHiA W BIIAHIA.
[lorTnuraTs NpUEUMAIE KACTHYECKldl Xapakrepd, NOIOJIHAA CBOH
pAB YIeHAMH NOOHTH(PMEAILHEIXS POAOBD; 3HaHie mpasa OHLIO MOHO-
IOJIM3APOBAHO MOHTAPERCAME; BH cdepb, uxs® orpymaomeid, sHaHIA
ATH ORLIN MAJIO0 IOCTYIHEL; MaJI0JOCTYIHOCTH yeuanaach no abph pas-
BATIA H OCIOEHeHIA camoii mayku. Ho BOTH €BA3H MERLYy pernrieo
A mpaBoMs ociaGbsaers, ocraGbio Grarogaps 9TOMY U 3HAYEHIE
norTAdercors. Tepars ceoe 3sHAYeHie W MAaTpUNiaTh; MIedeAMb OBLIB
oTkpuTs goctynt kb montapurary (Lex Ogulnia). Mszaworcs cdop-
HAKH (OPMYIB M HCKORB, BEIpaGoTamHHXTH moHTH(percamu (jus Fla-
vianum). Pajons c¢b nomrmdercamm gpigiored Juna, He OpPHHALIE-
FAMIA Kb EPEYECTBY, KOTOPHA INOCBAMAIOTH ce0d H3YYEHID NPABA
U JAITH 3aRIOYEHId JUOAMB, Kb HOMB 00pAMAOMUAMCH; OK0I0 HHXE
cOOMpATC] TPYNIOH UXE YYEHAROBSL: YIATEIA JAKTH CBOH 3aK.II0-
Yemid BB OPHCYTCTBIA STAXH YYeHHKOBH. Kpyrs 00pasoBaHHHEXB
IODHCTOBS PpAcCIIApAeTcs; W35 INPOBAHNIN MOJOZe®s Tupibsmaers 3B
Puye yuarbes wopucnpyaeanin y cBBTCEAXH YYEHHXD, CIaBA KOHXB
EpbnEET® U pacumpocrpaHsercd; 00pasyloIcAd HCKyCHHe, a 3aThbMb m
BeqHKie Macrepa. Brjepmars ¢b HAMB EOHEYppeHIil0 OHIO He IO
CHIaMb IOHTHPHRATY—OHB JONKEHD OHIB YCTYHNHTH W HOCTENEHHO
yerynaas uMb MBero BB oGxacrm responsa. Jurisconsulti, prudentes

IPOJOARATIH YACTO-HAYTHYI0 PalOTy MOBTH(EKCOBS.

ITonyrgaprocrs ¢BBTCRUXB YYEHHXB-IOPUCIOBH POCIA HEAMO-
BEPHO; OHHM MOJB30BAINCH KOJOCCATHHHMGD, BIOIHE 3acCIyHAEeHHHMS
HMH, yBa;ECHIeMB BB IJasaxb H ofmecrsa, m rocyiapcrsa. Domus
jurisconsulti, rosopurs Ilnnmepons, totius est oraculum civitatis !).
Co0upas BB JOMAXb CBOHXH MacCCy cCIyilarereidl, OKDYKEHHHE Ha
dopynds Toamoro pompomaomuxs, HanGorbe BHIAKWMiecT H3H HUXB

1) Cicero. De orat. I, 45,
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cramoBmimch Jao0mumamm mapojimEmMu. (Cirasa X0pomaro MHPHCKOH-
CyJbTa 00e3neunBala JOCTHAEHIe BRICOKHXD TOCYIAPCTBEHHBIXE LOTE-
mocreit. Ozmomy msp muxs, Cummiony, mo csuybressersy Ilommowmis,
rOCYapeTs0 MOXAPHI0 XoMB HA Jyuymed yaunnb Prma,—via Sacra—
na0s  yroombe Onuao ofpamarscd KB HEMY 32 3aRI0YEHIIMI 4y
Ho... tempora mutantur... Ytd cocrasiazo 4yrs He TpeiMers 0060-
®aHIA, YT0 TAKh EYJIBTHBAPOBAIOCH BB peCHyOINEAHCEIA Bpemena,
€Tan0 TpPeJMEeTOMh HEeHABACTH W BH3BAJO PEARNilo B Iepiofh HMIe-
paropcriii. Bs ummeparopaxs B030y®iazach MOHATHAA PEBHOCTH Kb
IOPHCKEOHCYAbTaMB: 1510 o0pasopaHia W paspmTid TpaBa Kakb OH
VCEOIB3HYJIO0 H3B HXB PYED, M caMas BHJHAA POJb BB BTOMD BEIH-
KoM5 AbIb BHUaxia BA JOJI0 YYEHHIXF-IODUCTOBD; MATHCTPATH, OpU-
CA®KHEE CYyAbH, 00MmMecTBo He TOJBEO MPHUCIVIIABAINCH Kb HXB T0J0-
caMs, HO u cabno wmp pbpman. Hago Onao Takd mim uHAYE CI0-
MUTh BXB asropurers. lmmeparops ABrycrs ORIT CIHIIKOME YMEHS,
9T00H Cpasy YCTPAHATH WJIH OTPAHHIATH ABATEIBHOCTH IOPHCKOH-
CYJIbTOBB; OHB 33JyMalcd Bagh BOOPOCOMB: EKaKh HPUBECTH HXB
1BATeIBEOCTE BB CBASH ¢ HOBHMD TOCYJAPCTBEHHEMB YCTPOHCTBOMB
A [OCTABUTH €€ BB BaBHCAMOCTh OTEH HEro: MOMHO OBIO OOBABUTH
Uxs JBATEIFHOCTS YHCTO YACTHOO WIM IPU3HATH 9Ty ABATEABHOCTH
rocyzapersegEor. OHB u30pars CpejEiil IyTh: OHB HPEJOCTABHID
HMB 0co0oe mpaso, jus respondendi, mpaBo AaBaTh 3aKI0YEHIA IO
cyredmEMs ybiams ex autoritate principis ); gava zanmovenii,
OCBANICHHEXD ABTOPHTETOMB HMIEDAaTopa, ORJIa MOHONOAN3APOBAHA:
UMIOEPATOPs NPeJOCTABAAD HTO NPaBO JUNAMD, IPASHAHHEMS UMb
JOCTORHEIMA, & TaKh KaED 3aKINYEHIA STH OCBAUEHH BHCORHMB
aBTOPATETOMB, WMF OLLIA EPHUCBOCHA, BH 3HAuATeIbHOH MbpH, o0a3a-
rerbEasf cara. Tagums myrenms Osam gocrurHyTH I8 nbam: 0pHCKOR-
CYJBTH HOCTABICHE BB BABHCHMOCTH OTH MMIEPATOPa A OrpaHAYEHA
cB00Oja mpuCAEALXE cyieii 7). Rarogo ;e GEIO mOJOEeHie IOPHCKOH~
CYJIbTOBH, OCTABIMIAXCA 34 (IAroMB, He YAOCTOGHHHXD jus respon-
dendi? IlpaBo paBars 3akI0YeHis y HEXB OTHATO HE OHJIO, HO 3a-
KJII0YEHIA HXD HOCHIA YHCTO NPHBATHHI Xapakreps; OHH HHE 14
EOro He mmbam o0d3areabHON CHIAB; HPABCTBEHHAA MXD 0043aTelb-
HOCTh OCHOBHIBAJACH WIM HA BHYTpeHHeH yObIATEIPHOCTH MXD WJIH
HA aBTOpuTeTS pDECHOHZEeHTa; HO AaBTOPHTETH HSTOTH ECTECTBEHHO
noxraumBaica TEms, 4ro jus respondendi onu yjocroens He Opan. Bs
yIOCTOEHIH 3TOMB TOCHOACTBOBAIG HOJHHIT HPOH3BOAE. OTO BUIHO

Yy L. 2 § 37 D. de orig. juris I. 2 (Pomponius).
?) Puchta, n. c., crp. 324
) Karlowa, n. c.. cTp. 661.
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ush He orpbuanmuxtd mcTnEt ompapiamiii ABrycra: OHB CREPHBATID
ACTUHEEE MOTHBH BBefemia jus respondendi, mpmEpHBafch THNE,
4T0 TeSponsa, JABAEMHA 10 IPABY, HAIYEMOMY HMIEPaTOpOMS, Oy-
1yT5 0618421k GO.IBIIAMS ABTOPHTETOND; & KOTA MMIEDaTopy Axpiany
HYKHO OHJIO OTKA3aTh VYEHOMY BB yjiocroemim jus respondendi, To
¥ OHD Tak&e CKasalbs HEIPaBly, YEAsapb, 4TO BTO IPABO IPEIOCTa-
pagercad He m3h MmIocTd, a 3a sactyrm 1). Ciosows, Qarpms Ie-
#ala BB ocHOBB jus respondendi, HO pAIOMB CH HAMB, €CIH U HE
nponpbraro, TO MPOJOIEAIO KUTH TaROe IO CYWeCTBY CBOOOIHOE
ABJICHIe, KAKD 3aKI0YEHId YUYeHHXD, He YJIOCTOCHHHXD NATEHTa Ha
pacioomeHie HMIEPaTopa.

i

Raks mpomeccyatsHHIT HHCTHTYTE, responsa prudentium nocab
noABIenia ceBICKUXE IOPHCEOHCYIBTOBB, KAED IPH OZHOBPEMEHHOMS
(VHEMIOREDOBAHIN HXF CH MOHTH(EKCAMH, TAKD H HOCIH BETLCHEHIA
nocabiEEX®s Hocwam JoBoasHO omperbiennoe ouepramie. Ilpempe
pcero, BH BuIy coswbermaro cymecrsosamia jus respondendi, BB
COOCTBEHHOMB CMHCHS, U IpaBa JIANGL, €ro He YIOCTOCHHEXS, HaBaTh
3aKJ0UEHIS, HAJ0 KOHCTATHPOBATH XBA BHa responsa prudentium,
pb2r0 Ipyrs oT% apyra orimyaomieca: responsa publica m responsa
privata. Pasimuaiorca oEE mo IANAMB, KONMA JaBalNCh, W I0 CTEICHH
0043ATeIFHOCTN: INEPBHA JABAIHCH JHIOb JHIOAMH, HMEBIIAMMA jus
respondendi, u mwbin, Xora m BB m3BECTHRXT nperbiaxs, ofasa-
TeABHYIO CHIY; BTOPHA JaBaIACh M JuOAMH, He AMBBIIAMEH jus res-
pondendi, u mu jgi1g Eoro odg3arervHoii cmin BHe mMbam. Ho me
cibayers Aymarh, 9To 910 rbiemie ecTh YACTO CyOBEKTHBHOE, T.-€.
yro responsum Oyzers publicum Toapro moroMy, 94TO OHO AaBANOCH
annoyws, mybsmuMs jus respondendi; mbrs, pasimuenie sTo 00LEeE-
THBHOE: JHN0, W obiagaiomee jus respondendi, Morxo, mpm ns-
BBCTHRIX'S YCIOBIAX'B, JABATh JAMb Tesponsum privatum, HE a4
roro He obasarexsHoe. Pasimuie memjy responsa privata m responsa
publica mposBiAIOCE, KaEKD YBHANMD, €Me BB ABYXS HAUPABICHIAXE:
€O CTOPOHH MOTHBHDOBEW U (opMH sakamoueniii. /la m mcropmueckn
responsa privata mpexmecrsosaau responsa publica.

Uro xacaercd JHOB, KOTOPHA JaBalW 3aRINYEH1d, TO
orpaE@yeHis OHJIN yCTAHOBICHH TOJbEO OTHOCHTEIBHO responsa pub-
lica: papaTh MXT MOTIN, KAK® ME CRAsaln, JHIIb THIA, NOJYYRBUIIA

1) 8. 2 § 47 D. de orig. jur. I. 2 (Pomponius).
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jus respondendi ors mMmeparopa, OpH YeMb, HOBHIHMOMY, OHO He
HCIPAMHUBAIOCE, & JaBajoch proprio motu '). Popya, BH EKaroii 0mo
IpPejocTaBIgI0Ch, coBepleRHo HenspherHa; KB BHpameHidl ,conces-
sum erat“, ,datur® %) m T. I. HURAKUXT BHEBOZ0BD CIBIATH HEIB3A.
Msp rtoro, uro Ajpiand OTEIOHHAE Hpock0y O TPEIOCTaBIeHin jus
respondendi B ¢opmb peckpmnra, Heab3A BHBOJATH, YTO HPABO
9TO JapoBaJoCh BB Takoidl nmesHo (opub; BB jammoms crysab pe-
CEPHITH JaHD BB 0TBETH Ha mpocsOy. O a@naxs, KOUME jus respon-
dendi me 0OHJIO TpexOCTABIEHO, TOJBPRO M MOKHO CEA3aTh, 4T0 OHH
Jfiduciam studiorum suorum habebant®: aro Omam Jauma, mOJB30-
BapmiAca gopbpiems, Grarogaps csoumd 3Hamiams. OOpamaincs 3a
3aRJIOYEHIAMA Kb OT,IL’B.‘IBHBIM'I) YUY€HEIMB, XOTd eIBa-Jau MOEETD
nojremars cOMEEHI0, YTO PHCROHCYIBTH, N0 Epaiineit mbph moasso-
Bapmrieca jus respondendi, ecaum m me mMbain TouHO ompexbieHHOI
KOPOOPATHBHON OpraHu3amin, mOJ00H0H EKOILTIErid IOHTH(EECOBH, TO
coOmpaJucs W IojBepraim o0cyaigeHilo Goxbe caomHEE H CHOPHEE
BONPOCH. OTO BHAHO Y€ H3H TOro, 4To BEH caydat coswhernaro
o0cy®JeHis BOUPOCa BB T'esponsa YIOMHHAJIOCH, COCTOAI0CH Ju PB-
MeHie €INHOTIACHO WA OOJABIIMHCTBOMB T010coBE ). Hakomems,
mean3a He Bbpurs IOBenany, ymommuaomeMy o TOMB, 4TO OPUCEOH-
cyasts sachnam 6amsb xpama Amoxiona— ,sedebant et tractabant“*).

Kro oGpamaxca 3a sarxogeriamun? OGpamenie Kb 0pHC-
KOHCYJIBTAMB 32 3aRII0UeHieMT HUEOTIAa He OHJI0 HHTErPHpYIOMIei
9acThi0 TPAKIAHCKArO MPOlECCa, HAKOLAA BH JIT KOro aTto 00pa-
menie He OHJI0 00#3aT€IBHHME. 9710 3aBuchI0 BHOIEE 0TEH yeMoO-
TpbHig opramoss cyzeGHOil BracTnm m Tamymnxea. Mubioreas smoamb
gocroBBpHH, XOTA W CRYLHHS, AAHHHL, 9T0 34 3aKIOUEHIAMH olpa-
IAJIACH MATHCTPATH, UPETOPH; He TOBOPA Y:Ke O TOMB, YTO H3Ja-
BaBHliecd AMH HIUKTH 4acTo HOcuanm Ha cedb aBmble cabam yyacrid
BB COCTABIEHIN UXTH YUCHHXDH OPHCTOBS °), OHH HECOMHBHEO 00pa-
malacs kb mocabiamms m mo pbrams, y HAXE BO30YEICHHHIME.
Tagt Yasmians cemybreascrsyers, uro uperopd Paasiii-Pecmerrs
obparmaca kB llexsciio ¢b mpock0oil JaTe 3arIYEHie 1O BOOPOCY
0 3HAYEHIm mocabayomaro noirBepEieHia aunmoms pbitcrsia, copep-
MmMeBHAT0 HMB BO BpeMa mecopepmenmoxbria ©), u uro uperops

1) Ibid.

?) Ibid.

8 Ibid.

#) Zimmern. Geschichte des romischen Privatrechts bis Iustinian, B. 1.
S. 200, 201,

%) Karlowa, H. c., cTp. 479.

®) L. 3 § 1 D. de minor. IV. 4 (Ulpianus).
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IOxians obparmacs s Ilanmmiasy mo sompocy o cyas6h mpuia-
Haro mocah cueprn myma ') wr. n. Hu ogmss mperops me 00xo0-
puiaca 0ess TOMOmA CBOMXD  APY3eii-lOpHCKOHCYIBTOBS 2). 3acuMb,
ofpamaincs K5 VYEHHMDB-IOPACTAMD B cyabH, judex’si. 9ro olmee
umubHie BCBXB POMAHHCTOBB, XOTA INPAMOr0 YVEA3aHiA Bb WMCTOYHHA-
kaxb He wumberca. Haromens, ofpamainch KB OPHCEOHCYIHTAMB
HENOCPeACTBEHHO M TAMYIIECH—3T0 CAMBId DPacupOCTpaHEHHHH CIy-
4ail; myMenno oHb umberca BB BHLY BO MHO:kecTBE cOXpaHHBMEXCA
O HACH IPABHIB, KACAOUAXCA TesSponsa. Sa BakI0YEHIAME MOIH,
EOHEeYHO, o0pamarbcs u nosbperume tamymuxca (procuratores n
cognitores); Ho GHBaIM CIyYaH, TaKb Ckasarh, cMbmammse: ofpa-
MaJuch 34 3aKIIOYEHIAMA caMM TARyOIiecd, & HOJIYYald STH BaK.II0-
yenis He OHH, & UX% mopbpenmne °).

Uro kacaercs COJAepEAHIA BaRIOYeHIl YYEeHHXB-IOPACTOBD,
TO, KOHEYHO, OHO OrPAHMYABAIOCH MCKJIOYATEIHHO HOPHAHYECEOIO
croponoo abia; o0cymjeHilo TnojiBepraicd KasyCh, BOSHHRMINA BB
cyje6Holl nparTHED; BB responsum yRasHBaJloch, Kakb €ro pasph-
murs. (OOHEHOBEHHO, CHAYAJIA WBJATAICH HTOTH KASYCH, 3aThMB
(opMyImpoBaICa BONPOCSH: ,quaesitum est”, u, BaKoHeNns, CIbI0BAIB
orebrs, OOHEHOBeHHO BB TperseMb Jumb: ,respondit“. Ho Gaao
BOSMO:KHO ¥ oO0pamieHie ¢b OOIHEMT BOUDOCOMD npasa u OTBETD BB
obmeii gopub. Dro Omao Bosmomwmno, Mo Lpaiimeii Mbpb, co Bpemenn
mepBaro MOHTHERca MakcHMyca m3b miedees, Tnoepia Ropymnkamia,
EOTOPHH my0IuIao 00BABHAG, YT0 Oylers JaBaTh Tesponsa Imo
o0wmMs sonpocams. M jpbiicreaTenbHO, BO MHOTMXH IesSponsa BOBCe
He ymoMumaercs O kasych, a cpasy crasmrca o0miii Bompoch mocak
»quaesitum est“. Brn ofcymienie arrayeckoii croponsr ibia yue-
Hble BOBCEe HE BXOJATH—[Id HAXH 310, KARB U JIA Imperopa, TAMNOTe-
THYECEA TBEPJO CrofwIiif, ycraHopiemHmil marepiaas. Ho xpomb
OescnopEoCTH arTHTECKAr0 Marepiala AJ2 BOSMOKHOCTH HAJlema-
MAro 3akaioveHia TpeGoBakach AOCTATOYHAA €ro ounpeibleHHOCTH N
noxmora; opucrs Cmesoxa mo oxgmomy ybay orTkasa’lca Jarb SaRIoO-
vemie, CCHLIAICH Ha HeompelbIeHHOCTs W HENOIHOTY MaTepiaJa H
HEBOSMOKHOCTh IOPHJHIECEN EBaIn(uuuposarh JAHEEHE #CER *).
Muorpa, xomeyno, 1 mpu Heumoasorb m meouperbieEHOCTH Marepiaia
responsum OHJI0 BO3MOKHO BB VCIOBHOI (opmb: ecam Takoii-To
$arrs mwbrs wbero—mpegrarazocs OZHO BaRIOYEHIe, €CIH He

1) L. 2 D. de pact. XXIII. 4 (Ulpianus).

N Puehta; B €5 cp. 177.

% Kriiger, u. ¢, e1p. 11L

4 L. 13. § 1 D. de annuis leg. XXXIII 1 (Scaevola).
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mubas—apyroe u 7. m. '). B cosepmamie responsum BXOZMIH H
MOTHBE €10, eCM H3I0AeHie X5 MpPejCTasifiocs Heobxoxumums. Bs
5TOMT OTHONIEHIM IIPOBOIMIOCH pasiuuie Memj1y responsa privata u
responsa publica. Ilepssia, ®akd HE 114 KOT0 He00A3ATENLHE, IbH-
¢TBYIONis JMMb CBOE BHYTPeHHe YOBINTeIBHOCTHIO, JOLRHE OHLIH
OHTh MOTMBUPOBAHE BIOPHA K€, KaKG BB H3BBCIHEIXG CAyYaAXD
ODPHAAYECKE 00A3aTeJbHEH, MODIA OHTh A HE MOTHBHDOBAHE; JAKO-
HAYEOCTh HBEOTOPHXS® H3B HHXD J0XO0IAIA J0 TOrO, 4T0 [OPHCKOH-
CYIBTs OTPAHMYEBAJICA OJHAMB CIOBOMB: (meBoJa Ha BOIPOCE,
sanaHunBaouliiica ¢pasoii: danda sit utilis actio?—orsbruas oiEAND
caosont: danda 2). Mmoe pb10, ®orja omuzaloch mim yme umb-
J0Ch BB BAJY Cyja 3akJi0UYenie, NPOTHBHOE HHTEPECaM’b CTOPOHLI,
TODZA TeSPOnsum MOTHBHPOBAIOCH °).

OrHOCHTEISEO BpPEeMEHH XAyl 3aRICYEHIH HAJI0 CEasarh, 4TO
OHN [aBaJnch, Kakb [0 Hauala NPONEcca,—4YT0 HHOTAA OYEBHIHO
U3h CAMOH IOCTAHOBKM BONPOCA, —Takb M, IPEAMYIIECTBEHHO,
BH Teuemie mpomecca. KETecTBeRHO BOSHHKAECTH BONPOCH: BO BLCA-
KON TH CTafiH HpOIecca BOMORHO OHIO OOpamieHie sa responsum,
ocoGerro BB mpomecch QopuyispEous (0 JIErHCARMIOHHOML # He
POBODIO, TAKT Kakb cEBibuis O HeMP OUeHh HeNOJHE H COMBYHEBEH,
a BOCHpON3EeJeHiA ero Bh Haykb (aHTACTHIHE W 6e2n09BennE ) —
GHIN I TESponsa BOSMOKHE Kakh BB CTajin in jure, mepeis mpe-
Topon®, Takn W in judicio, mepexr cyivewo? Orbrs ma 31016 BO-
mpoes yae npeipbmens: pash caMb Operops, Abareas BE CIAIM
in jure, w cyiea, abarers es cragim in judicio, mormm ex officio
o0pamathcd 3a TeSponsa, B3EAYNTH, HocabaEiz OHIE BOSMOAHN H
in jure u in judicio. Yro m crOpoRE MOTAM OOCPATATHCA 32 SAKII0-
YeHiAMH U HNPEJICTABATS UXTH CYAy BB 1000f W35 BIUXD Crajii, He
MOBETH TOLIeRATs COMABHIH., — HUEARHX'H OCHOBAHI BHCTABHTH
RaRig-1u00 OrpaEMyeHia Ha BTOTH ciers He nubercda. He maxoxums
ME TAKHKE HUEARAXD IPENATCIBiid Kb JONYCTAMOCTH BaKJI0YeHii BB
00bUXD CTALIAXG TMPOIECcca €O CTOPOHHE LPOIECCyaJpbHAr0 XaparTepa
m cymecrsa kampoii mss ornxt crajifi. Cragia in jure OmIa Eaks
Heas3s Gorbe mpHrogHa I HMCHOIB30BAHIA BAKIOYEHIH; responsa
paxojaam ce0b BB crajim in jure poicreeHmyio cepy: coieprmaHnie
responsa OELIO YACTO IOPHAWYECEOE, & BB CIAJIH I jure HpeTops
aybas 1510 ¢h OPUAAICCKAMA BOMPOCAMI—O0 HPUMBHEHIA H TOJIKO-
Bamid OmperbIeHHFX MCIOYHARORS NPaa, 0 OpUMEHEHIE HOBEIXB

1y Kriiger, . ¢., e1p. 111.
2) L. 8. De excus. XXXII, 1 (Scaevola).
% Karlowa, 8. €., crp. 110.
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HOPM'B, O COCTABICHIH (OPMYIH, 0 ed jJounoameHiaxs @ 1. u. Commbaig
MOTYTT BO3HAEHYTH OTHOCHTEIbHO cTajim in judicio, crajim mo mpe-
amymectsy (parrngeckoil. KRomeuno, B® crajim 2T10iff Ha IEPBOMB
naaB erogam Bompoch (arra—co0cTBeHHO TpoBBpEa TOrO, 4TO
IPeTops NPejIoJarals yCI0BHO-CYNIECTBYIOIMAME HIU HECYIEeCTBYIO-
myAMb; HO HW3B BTOr0 He cabayers, 4910 HUEAEAXD HOPHIHYECKAXD
BOOPOCOBH CYABAMD HE HPAX0AMIOCH paspbmars, m, crbrosareipno,
HAKAKO# HOMOIHM OHH OTH YYEHHXB-IODHCTOBT HE MOTIH OKHJATH.
Hamporuss, me Hajo 3a0LiBaTh, ¢b OZHOI CTOPOHH, YTO (HOPMYIH
Iperopckid OHIA 0Y9eHb KpPaTEW W JAKOHHYHE, # TPeGOBAJIOCH HXB
TOIKOBaHIe, Ch JAPYroi, YTO NIPETOPH BOBCE He HCXOJHID H3BH TOTO,
yro judex mpodams BB o6lacTd mpaBa; OHB, He crbcmadcs, ymo-
Tpedaaas Takld BHpPAKEHid, CMECIBH I 3HaAYEHIE EONXD MOrad OHTH
PACEpHTH JHIIb JIANOMSB, cBbLIymuME BH npask; HAOD., UCKA HABH-
BAIH OHD TEXHMICCKH YCTAHOBUBIINMHCH Baj JBAMiAMH, TOBODHIB O
dolus n culpa, dominium m possessio, testamentum u codicillus,
ccraaica ma leges m senatusconsulta u 1. m.; judex, ycramapinpasd
darTEH, cYETAICA C€B HXD IOPHAAYECKEME XapaETepomMb, upeirbiamu
n mocabicrBiaMu m T. IL.; KOria BB (opmyak He GELIO EBaIA(H-
Ramin HcEa, judex’y IpHXOAMIOCH €ro RB&JHC}JHquOBaTb, T.-e. pb-
maTh BONPOCH 0 HAJIMYHOCTH €ro YycJoBiH, ocHOBaHIE u T. 1. Bebxs
OPAJHEO-IOTAYCCEAXD OIepalill, KOTOPHA TPHXOLHIOCH TPOUA3BOJATH
judex’y, me mepeuects. DHIO Z0CTATOYHO IOPHINYECKOH PaOOTH H
cyapb, ¥ rTamymupmed, n uMbBI0Ch ZOCTATOYHO IOBOJOBL 0GpamaThCA
KD IOMOIIN YYEHBIXB-IOPHCTOBS.

Yro racaerca GOpME, BH KOTOPY 00JeKaJIHCH responsa, TO
oHA OHJ3 PA3AAYHA, CMOTPA 1O TOMY, OHIO Ju responsum privatum
nin publicum. Ileproe jaBanock wam yeTHO Ha cyrb, mpm uems
yYeHHH BHCIyHAIh He BH KauyecTBh IpejcraBuTe]s CIOPOHH, jJame
He orator'a, a KaEb OPHUCKOHCYJIsTH, JInmb oTpbuatomiii Ha BO-
OPOCH HpaBa—HJIH NHCHMEHHO; opu (esycIoBHO CBOOOJHOMB OT-
HOUIeHIN EB responsa privata, m ¢opma Onaa cBo0OAHA: IOPHCKOH-
CyISTs WSJIAralh CBOe B3aEI0UeHie BB OHCEME KB mperopy HIH
cyipb; ecim CropoHH o(pamaiuch 33 S3aRIOYCHIEMB, TO CAMH IIPH-
HOCHIH WIM IHCBMO WIH BSaINCh YCTHATO 3aKI0YeHid, CABIaHEYIO
au00 CaAMEMB MOPHCEOHCYJIBTOME, Ju00 CTOPOHOIO, IPH Y€MH BB IO-
carbyaems caydat bprocrs sammen yaocroebpaiacs cupbrexsmm ).
Responsa publica Bcerga o6iekaancs BB HHCHMEHHYIO Qopuy;
cOOCTBEHHODYYHOE 3aKJIOUeHie IOPACKOHCYIBTA JOJKHO OBIO OHITH
cHA0EEH0 ero medyarbio, a BamHCh YCTHAT0 B3aRIIOUeHId—IevyarTaMu

) Karlowa, 8. ¢., erp. 660. L. 2 § 47 D. de orig. jur. 1. 2.
15
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cpubrexeii, Oru gopmarssmocTn mMbaInm BamHOE 3HAYEHIE EARD ra-
panTii NOJIUHHOCTH 3aKI0ueHii !).

Haxomens, smauenie responsum jid cyla OHJIO DPasIuvmo.
Responsa privata sm g1 ®roro He mmbiam 00:73aTeNbHATO 3HAYEHIA.
Jlo Beegemia jus respondendi Bch responsa Owam privata, mo mocab
BBeJeHisl ero, TakoBoe HeoOA3aTeIbHOE S3HAYEHIe, T.-€. Xaparreps
responsa privata coxpasmId: Bo-1-XB, responsa jaBaeMHd JANAMH,
EOAMD jus respondendi me GOm0 xapoBaHo; 1A JOCTHEEHIA I.IaB-
moii whau meegenia jus respondendi,—mocTaBHTh HOPUCTOBD BB 3a-
BHCHMOCTb OTDH NMIEPATOPOBB, — BOBCE He TpedoBaJoch 3ampemeHid
JATNAMB, 9TAMD NPABOMB He 0014120MAMD, JaBaTh IeSPonsa; J0CTaT09HO
OFLI0 He TpHJABaTh UXE responsa oddasareapHaro smavenis. Bo-2-xm,
Xapakreps responsa privata COXpaHWIH SaRI0YEHIA, JaBAEMHA IO
AHALIATHBE IpPETOpOB® M Cyiell IOPHCKOHCYIbTAMH, YAOCTOCHHEIMH
jus respondendi, pass x14 HAXB He OHIO 00A3aTeabHO oOpalenie
KD IOPHCKOHCYJbTAMB, Pas3h CTOPOHE He MOLIH HTOr0 TpeboBaTh,
TO H CaMHA responsa, ecIm OHU OHIA MMH HCTPeGOBAHE, HE MOLIH
uMbTE 118 BEXB o0asareasmaro spavemin %). Hakomems, BB-3-XB,
TAROBOH NPUBZTHHIA XaparTepd COXPAHWIH T'esponsa, JaBaeMbd .JIH-
navu, umbsummmu jus respondendi, mpu ucHpomeHiE WX CTOPOHAMH,
rorja 1510 HaXOAWIOCH BB CTAJIM in jure; HeIb3d JOIYCTHATH, YTOOHI
responsa OBLIA 0043aTelpHEl JId TPETOPa B BB clydas mempomenid
UXP TARYIUIMACA; 9T0 BHBOAB H3B TOTO, YTO, BO-1-XB, HPETOPS
SQHAMAID CINMIKOMT BHCOEOE MOJO&KeHie, 4To0H nMmepaTops ph-
IIMJIACH CBA3ATH €r0 BaKJIOYeHIAMH YYeHHX'B, BO-2-Xb, OJHA H3D
wbaeit Bejenia jus respondendi,—orpanpunth €BOGOY Cyjiel,—He
MOTJIa KacaThCd UPETOpPa, W, BB-3-Xb, BO BCBXs WCTOYHHEAXD Ha-
muxb, ik pbus niers 06 0043aTEIHHOCTH TESPONSa, TOBOPUTCA
0 judex’h, ROTOpOMY CTOpDOHH NpeJCTABIAIN IeSponsa, a HE O mpe-
1opk *). OGasareapnsMn 114 CyAa, Kak®s responsa publica, mpmsnasa-
JHuch, crbroBaTebHO, BaRAKYeHIA, JaHHHA nwbBmaMn jus respondendi
I0PHCEOHCYIBTaMA, MO0 npock6h Tamymmxes m BB cragim in judicio.
OdasareapHocTs 5Ta UPOCTHPAIACH, OJHAK0, HE jaxbe Toro Cyipd,
koropsii paspbmaas pbaa. Mebrie 065 oOmeit o6a3areapHOCTH Tes-
ponsa, T.-e. M JIi JApyruxs cyieii *), mm ma uemn me 0cHOBaHO;
HO 114 jaHHAro cyasnm omE mmbim cmay saxoma. Ho cyaea mors
OTEJOHATH Iesponsa, Kakbh 10 (POPMAIBHHMGE, TAKb W IO MaTepiaib-
HHMB NPUYAHAME; 10 (OPMAJLHEIME, Hamp., Korjia coMEbBaxcd, 410

1) Karlowa, 8. ¢. l. ¢. L. 2 § 47 D. h. t.

3) Kriiger, u. ¢, crp. 110.

%) Gai. Institut. I. 7. Justin. Instit. § 8 de jure nat. I. 2.
*) Scheurl. Beitrige zur Bearbeit. des rom. R. B. L. S. 121,
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responsum mHCXOAATH OTH IopHCTa, uMbomaro jus respondendi, m
0 MaTepiaibHHME, HAND., KOTJa H3I0EEHHEI BH responsum (ParTu-
4eckifl 06cToATeNpCTBA HE COOTBETCTBOBAIN YCTAHOBICHHOMY CY/IbEI0
cocraBy daxross '). O013aTEIPHOCTH BaKIOYEHIA, KAEH IESpONsum
publicum, ogEako, maja’za, W OHO IOJAYYAJIO XApPaKTePs Tresponsum
privatum, rorga o00bF CTOPOHEH TOPeIBABIANA 3aKJI0YEHIA, OFHO
Apyromy mporupopbuamis; BB »ToMT cayuat, rax®s rosopmrs [ai,
OCcHOBHBasfch Ha peckpunrh Asxpiama: judici licet, quam velit,
sententiam sequi.

Responsa prudentium, ¢b onmcanHEMDB HAMH JOBOJIBHO ONpe-
A5IeHERND 0PUIUYECEAMD 00JIHEOME, 0JHAKO, MOCTEIEHHO HCIL3AITD
OTH B30DPOBB BB HCTOPUYECKOMD TyMaHDB, NMOKDHBMEMST HMIEPATOP-
ceiii Puns. Ynajors lopucupyrenuin, maMeilbuaHie HAYYHHXT CHIB,
Chb OJIHOI CTODOHEH, OTKEPOBEHHOE OrJamleHie, 4TO HMMIEPATOPs €CTh
eluacTRenHHil conditor et interpres legum, mpmBeirn ®H BHMHpaHIW
responsa prudentium. JAuBHXF OPACKOHCYIBTORS NPEJIOEEHO OBIIO
3aMBHATH MEDTBHIMH: CYZbAMB M TAKYUIUMCA PEKOMEHJOBAHO OELIO
BB cayyab commbHI ofpam@arscad Kb COYHHEHIAMB CTADHIXE ABTO-
poBE. KoHEYHO, TPYJHO yCTAHOBHTH MOMEHTDH HCYE3HOBEHIA TIeSponsa
H3b CyleOHAro 00Ax01a; A moJaram jJame, 4TO Iresponsa HENATEHTO-
BAHHHXD [PUCTOBD BOBCE HE OPERPAINAIA, OHTs MOKETH, Aa&e
BIQUATH CBOE ;RAJEOE CYyIICCTBOBAHIE; UTO jKe KAcaeTcd jus respon-
dendi m moposkIeHHHXB uMBH responsa publica, To mocrbimee ms-
pherie 005 yl0cTOEHIN HTOrO mpaBa OTHOCHTCA Kb BpemeHam® Jliok.ie-
riana. lOcTHRIAH® TOBOPHTH O HEMB, EAaK: O ABIEHIH JaBHO-NIPO-
mejmeMs.

Curpass cBoio BESMIAION HCTOPHYECKYIO POJb, HCYEBHYBH KAKD
nporeccyalsHoe ABIemie, responsa prudentium ocTaBmIE HEHSTJIA-
mumpie  cabisr Be cyaeOHoit mpaktarb, sakomojareascTBb, Hayrb
apeparo Pmma. Cabim mx® ABcTBEHHO BHAHH BH (QOpPMyJaxs mpe-
TOpoBS, phmeniaxs judex’osb, TPETOPCKUXD DIUKTAXB, WMIEPATOP-
CRHX'H KEOHCTHTYIiAX®; HA Jurecraxs, Eakb 3aK0OHOJATEIBHOMB ARTH,
HE TOJBKO OTPASHINCH IeSPONsSa—MHOKECTBO ()ParMEHTOBH ABIAOTCI
m3BIeYEHIeMh HM3B responsa u (uaestiones 3HAMEHWTHXTE IOPHCKOH-
cyasroBb. Ho Jlurecrs: Be TOIBRO 3aROHOJATEIBHHH ARTH—BTO CO-
EDOBUIHANA PHMCEOl MOPHCHOPYJEHIIA, BTO BCe, HWIH MOYTH BCe,
970 COXPAHMJIOCH OTH PUMCKOil HAYKH IPaBa W JEEATH BB OCHOBB
COBDEMEHHOI HAYRW rpamjaHckaro upasa. Mm Gess mpeyBelmuenis
MOKEMB CEasaTh, YTO Macca MOJOKeHIH puMCRaro mpasa, cpbaae-
MmMAuXCA AOCTOAHIEMS H TOPAOCTHI0 HAYKHW, CTABMIAXE PYROBOJAMAMIT

) Karlowa, n. ¢., crp. 660.

15%
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HauaJaMA CyzeOHOI DPaKTHEW, AaBIIAXE 00PAsnsl 3aKOHOAATEIBHHXD
onperbreniii, ramau ce6t BmepBHe BHpameHie BB responsa puM-
CEHXB IOPHCTOBS...

I11.

Bt mepiogs pacupbra lopmcupyienmin Bb cpeiHeBbroBoii Mra-
2 MH TaMB CcHOBA Berpbuaemca cpb responsa prudentium moxs
naspamieMt consilia sapientium. Hassamie japyroe—cymecrso To ke
caMoe: yYeHEe IODHCTH, CHadYala OTABIBHO, a IOTOMB, IO BAPOEAE-
Hil YHHBEDCHUTETORE, BB cocTaBb Koaaeriil, jasainm COBBTH cygams,
CYABAME H TARYIMMCA TO OTABIBHHMT PpamIaHCKUMD ABiams. 1@
consilia He ABIAIOTCT YEMB-TO BANMCTBOBAHHEIMS Y PAMIAHE—TOTA OFI
OHH Cpasy npuBAIA (OpMy CBOEro mepBoodpasa: Ckopbe UXB MOMKHO
pascMaTphUBaTh, KAKB PE3yAbTaTH H3yUEHid W PACHPOCTPAHEHId puM-
ckaro npasa. Iloka mpaso 510, Kark® uy®oe, HEe mpodmio cedb abii-
CTBATENPHATO0 UYTH BB CyAe0HYI0O OpaKTARY, 10 TEXH NOps n He
0Ba0 cayJaeBh OOpamenid Kb YYEHEIMTB OpHCTaMb. A TpoOHBAIO
oo ce6b myrs ouemsr wmepaenno. lloserbmie moropmrens Hraxin
IOcrapiasa, 9T00H HA BCIO HOKOPEHHYIO TEPPHTOPII0 PACHPOCTPAHM-
JACh IJOJAH ero 3aKOHOJATENsHOH ABATEIPHOCTH, H IpPERIE BCETO
JInrects, ocrarock HyeTHMB 3BYEOMB. Ha mporamenia mecrn BB-
KOBs npuMbHeHie uXb Oha0 BechMa caafoe. Rompars jJame moia-
raers, u9ro BB Mraxim GOm0 memspbermo, urTo Jlurecrsr H3JAaHEH
IOcrariagons 1), T.-e. uro cambia JIurects GHIA SHAKOME, H0 HE
8HAQJIH JAIb, 9YT0 BT0 ,Abicreyiomiii sakoms“. Mokers OHTH 5TO
CAUMIEOMB cMbiIoe mpejmoldomenie, HO HECOMHBHHO, 4T0 paHbIIE
XI Bbra o0 DparTHYeCEOMD BHAYEHIM puUMCEaro mpasa BB Mraxim
e/Ba-JIu MOKHO roBopETh. HO 8a70aro 10 TOro mousa AJId ero mpu-
wbBenia mojrorosiagaacs. seberao, 4T0, 0COGEHHO BB HTAIbIHCEUXE
ropojaxs, OHJI0 HE MaJ0 JANG XOPOmO B3HAKOMEXD Ch PHMCEAMB
upasoMs; Opam s Mranim Bh cefpMOoMB H BOCHMOMB BEKax® Jbii-
CTBHTEIHLHO yYeHHE IOPHCTH, MOHCABIIIE HAYYHHE TPAKTATH IPEAMY-
MEeCTBEHHO [0 DHMCEOMY IpaBy; m3pberHO Takke, 410 BB Pums
3118 TpPOBHEINIAJIbHAA, HTAJIBPAHCEAA MOJ0JEHRb M3YYATh IOPHCHODPY-
JEHNII0 y BeJUEHXD yUHTeIeldl W IO BO3BpaljeHIH HA POJMHY CTpe-
MAJACh TPHAJOKATH CBOW 3HAHIA, TaKh HIM HHAYEe, BB mu3Edm. Ho'
Bb 00meMb BCe 3TO OHJIO OYeHb JaJer0 J0 IIy0OEaro BOCHpIATIA
pumMcraro mpaBa. Cp npolymjemHieM® HHATepeca Kb STOMY IpaBy,

1) Conrat (Cohn). Geschichte der Quellen und Literatur des rimischen
Rechts im fritheren Mittelalter. 8. 73.
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0HO JaerTs ce(d 3HATH Bb CyIeOHO mnpakTnkb, W MOABIAIOTCA BCe
yame u game consilia sapientium. Omo w moEATHO: MECTHEE CyZH
W Ccyipd, He HAXOAA BB HamiomalsHOMB mpasb orebra Ha BOmpPOCH
Bce Oorbe pasBuBalOmAroCa IpamJaHCEaro OHTa, Tamymiecd, He
BUJA BB CYIBbAXD JANG, 00JAL0MAXD JIOCTATOYHEIME 3HAHIMH 1A
pbimenia CcIOMHEEXD BOOPOCOBL, O0pamlaJuch Kb YYEHHMB, ¢BEAy-
mMUME IOpUCTaMb, BHATORAMS pHMCEaro mpasa. Doromcriii yEmBep-
CHTETH CTAlh OAHHMD WU3H CAIBHBHMAXE Jgparareieil BB Pas3BATIH
IODHCHDYAEHIOIN H pPACHPOCTPAHEHIM pHMCEAro IpaBa; YyupemieHie
ero 8p XII B.— 910 3pa, CB KOTOPOil MIeT®H CYeTH Hepioja pac-
npbra ATAIBAHCKOI Iopucupyjiennin. RocBeHEO OHB NOBIIAIH H HA
passartie consilia, HO 0OpACKOHCYJIbTCEAA IBATEIBHOCTH ero mpodec-
COpPOBB He BHCTymaers 0co0enHO BHOyEIO0. IIpaBia, mspbcreHs cay-
yaii (1154 r.), worga mogecrs r. Boxomsn paspbmuas Eakoe-To
rpamjanckoe 1510, Kaks OHB BHpasmica: consilio sapientium meorum,
T.-e. IIOJB3YACH 3aRJ0YeHIeMB upofeccopors DBoaonckaro ymmsep-
carera '). Ilpodeccopa »TH HEOXOTHO BAHAMAIACH KOHCHIIAME. BB
boaoncroms yHmeepcurerh Omanm b Iopmamueckid Ko.aeriud, Kb
KOTOPHIMD MO:RHO OHJI0 00pamarhcia 3a 3aKJI0YeHIeMb, HO OBE,
4r00K YCTPAHHOTH ce0d OTHh KOHCYIbTAlioRHOH jbaTersEOCTH, 1O
Epaiimoctu mmossicman 1whay sa sagmodenia °). To me mwbio mbero
m Bb llmsamcroit woxzerim °)

Cpenmepbropria uradpanckia consilia saplentium, rags mpomec-
CyalbHEIH HHCTATYTH, NPEJCTABIAKNTS HE MAJHi HHTEpPeCh, Takb
EaEkl OHH O0Lasaid H3BBCTHOE BIiAHIE HA HCTOPID 3aHAMAIOINATO
HACH HHCTHATYTd, HMEHHO, Ha o0pasoBaHie W pasBmTie ero BB ['ep-
MaHIH.

Cebrbria samu o consilia sapientium BB HepEOBHEXH W EOPOH-
BHXB CyAaXD OdYeHb CEYAEH. Wssbcrmo ammsp, wro cyis até pb-
maian phia consilio sapientium laicorum. Mm Be B3HaeME jJa®e,
KOMY OpHHALIERAIA HHANIATHBA O0pAmenifi Kb YICHHMB; €CTh OCHO-
BaHie JIyMaTh, 4TO BB OoJpmAHCTBE cCIydaers caMA CYIH H CYAbH
ex officio b HEMB oOpamaancs, xora mssberens cayyaii (1119 r.),
ROTJa 9T0 oOpamenie Gmao cibiaso ¢b corJacia TEEYMEXCA; HO
TYTh CYABA-€NHCRONT ObIb TperelickuMT cyibedl, BbpEbe cyupei
IPOPOTAPOBAHHKMB, ¥ Bb COCTABH JIOTOBOPA BXOAuI0 o0pamjeHie Kb
yuerms ). Popma sarmoueniit OmIa yeTHAS H NHCBMEHHAA; WO-

) Ficker, 1. ¢, c1p. 322.

?) Savigny. Geschichte des romischen Rechts im Mittelalter. B. III.
S. 180, 235—237.

#) 1bid., crp. 306.

*) Ficker, B. c., crp. 307.
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c1bHSA TOCTeNEHHO BXOJWJIa BB OOHYall; OmBaIH crydam obGpamie-
Hif Kb WHOTOPOJHHMT YUYEHEIMB; TOrJa, KOHEYHO, NpPHCHJIAINCH
nnchMennHs sakiiouenia !). O6asarexsmaro smavenis consilia, oue-
BAJHO, He mMbim; AbTH ANEARMX® HA STO yRasamiil, a cayoe CIOBO
consilinm, copbrs, mcrmovaers MECab 00% oGazaTeasHOCTH.— Boxke
nogpodEma cebabmia coxpammamcs o consilia BB TOPOJICEUXD CY-
JaXb—Cyjaxs CHAYala EOHCYIA, & 3aThMb MOJecTa, OHH-TO H Ipej-
CTABIAIOTH TOTH HCTOPHYECKill HHTEPECH, 0 KOTOPOMD  YIOMAHYID.
ITo Bompocy, BB KOMY MOKHO GH.I0 o0pallaThbCAd 3a *SaRIIOUe-
HieMB, BB CTalyTaxh HTAJbAHCKAXD TOPOJZOBH MH HE HAXOAHMD YKa-
saHiifi Ha yHHWBepCATeTCEid Koaxerin; pbup Hiers TOJBEO 00% OTAbIb-
HEXD JANOAXD, NSBLCTHEXS CBONMH NOSHAHIAMH, NPH Y€MB BB CTa-
ryrs Mojenn jame KOCBeHHO 3anpemieHo 00pamaThcd Kb HHOIOPOJ-
HEMY YYEHHMB: 3aRII0YeHIA MOIJIH JaBaTh JUIIb JIAIA HMMATPURYIH-
posaumEa BB ropox ?). Uro wacaercs WHHNIATHBH 00pameHid
3a consilia, T0 TakoBas mpWHALIEKAIA, RAKH CYAbAMB, TaRb W Ti-
wymuyeda. Korja mogecTs caMb CyIdds, T0 OHB 00pamaicd Kb
YYEHBIMB-IOPHCTaMB, & KOIJa IOAT BIIAHIEME DPHMCKAro mpasa cos-
Jaxoch caaboe mojpobie JBYXB crajlii mpomecca, in jure m in judi-
cio, 1 mojecrbh HasHaualb 00 OTIBILHEIMT 1B1aMB 0COGHXB Ccyaei,
TO TpaBo o0pamareca 33 BARJIOYEHIAMH TEPEeXOiuao Kb mocarbi-
Mt °). Veaniatuea TARYIEXCA 3aKJI0OYAIACH BH TOMB, YTO OHH
MOTJ\ O0paruThCA HE Kb YYeHOMY HENOCpPeACTBEeHHO, a Kb CyAbb,
mpocs ero o0paTHTecA 38a BakIoueHieME. Br60pT® yyeHHXT Ipu-
Hallekalb cyavb, Korja mo ero nHANiaTHph HaLIEm®aIo0 00pPATATHCA
3a BaRIOYenieMb; KOrJa &e HHHUNIATABA HCXOAWJIA OTH TARYIIUXCA,
TO OBH BHOHPAIH, IPU Y€MD MOIJIHA elle A0 CyAd OCTAHOBHTHCA HA
ramEoMs Jaamh m o sarbun  yme saABUTH 00B 9TOMB CyAy ), I
Kamlad H3D CTOPOHT mpejrarala cyipb HLCROALRAXD YYEHHXDH, H
TOTH, H& KOTOPOMB OHH CONLIACH, CUNTAICH WBOPAHHHMD; €CIH e
m36panie moueMy-1u00 HE COCTOAIOCH, TO CYAbS B3ONPAIS YYEHHXSH °).
Orcmara pbia, 1.-e. mpockdH cyza o Aayb sakaouenia co Behua
JORYMEHTaMM, IPOM3BOAHJIACH BB IPUCYTCTBIN Tamymuxcd; Abao 3a-
nevaTHBaloCh BH 0co0HiT makers u per fidam personam ormpapais-
710Ch KB yueHOMY. BB mnpocsGb ykasmBalocs Ha CPOES, KB EOTOPOMY
sakJ0Yenie JOAEHO OHTH JOCTABICHO BE cyib °). Popma sakaove-

') Ibid., erp. 307, 305, 333—334.

?) Ficker, . c,, crp. 322.

#) Ibid., crp. 322—323.

%) Ibid., crp. 322.

%) Wach. Arrestproe. S. 193 Anm. 62.
%) Thid:;: 1 ¢.
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pia OHJIa HCKIOYATEISHO UHCBMEHHAA; Kb HA3HAYCHHOMY CpPOKY
0RO J0x®EO OHJIO OHTH HpPHCIAHO CcyAbD, TOKe BH 3ameYaTaHHOMS
nakert '). Bakaouenie mmbro GesycaoBHO 06A3aTEIBHYI0 CHIY
J1d CyAa—OHD JOAEeHD OHIL eMy mopunEuThCcA. Keam GRI0 gamo
sakji0Yenie BECROJIPEEMH YYCHBIMH, TO OHO OHJIO 0043aT€IbHO IIPH
eJMHOIJACIN; NPH pasHoriaciu e o0f3areapHO OnaIo MEbHIE 00aB-
IMHHCTBA JABMAXD sakaiodenie. Kcan cyipd He MOIUYMHAIC BaRJI0-
4eHiln, TO IOABepralcd JeHe:RHOMY mTpady, a camoe phmenie ero
NPHSHABAIOCH HeXbiCIBHTEIPHENE 2).

Consilia sapientium umbin KpynmEOe HCTOpHYECKOe 3HAYEHIE HE
TOABEO KAKD OPONEeCCYaIbHHl HECTHTYTS N CrbJ0BATEIbHO BB 00JACTH
TPARJAHCEAr0 IPOLEcca, HO ¥ KaKDH COBOKYIHOCTh HAYYHEXDH MHE-
Hiif mo Bompocams mpasa rpamjauckaro. e XIII croar. omm Omum
YpesBHYaiE0 PACIPOCTPAHEHH, W aBTOPH HXB CTAJIH H3IABATH cOOD-
HHEH CBOHXH 3aKJI0YeHIi; oOpasosarace Ibiad Jamreparypa; rpoM-
kig mmena baapgayca, Daproayca m ap. Berpbuaworca B® 9T0i 6o-
raroii Jgureparypb. OHa He TOApKO 3aciy#uia BHAMAHIe YYEHHXS,
HO m BHcogo myu mhemrca °). K3 XV cr. oma jocruria BECmeii
TOYRH CBOero mpossienid. Dalamie ea ma jpaaenbiimee passuTie
rpaijaHcEaro npasa OBLIO I'DOMaJHO H BHINIO JAaJeR0 3a npexrban
Hraain. Ecam 10, 9Td HasmBaeTcd pemeniieil pmMcEaro mpasa, OHIO
Ph CYIIHOCTH pelennieil IpaBa PUMCKO-HTAJbAHCKATO, €CIH IJIaB-
HhAmMEME CpPeACTBOMB JId JOCTHEEHIS pemeniin OHJIO paclpocTpa-
HeHie HAYYHHXD B3Hamili BB 910l o6racrH, ecad, HAKOHENDH, BB
TPYARXs UTAIbAHCEMXE IOPACTORD M BB KAYCCTBEHHOMT W BB KOJIH-
YECTBEHHOMS OTHOIIEHIM npeoliagain cOOPHARW WX BaRIIOYEHIH 1m0
cyre0EENS Jhaans %), T0 PTAMB yae BCe CRA3aHO BB CMHCIE TOrO
rpoMajHAro 3maveHi#, Karoe mMLam BB ucropim mpasa consilia sa-
pientium.

1V.

T'epyania BocnpmHAJA PHMCKOE IPABO BB €r0 UTAIBAHCKON pPas-
padoreb. Macca moaozemnm Bspuaa »wp Mraaino yudrecd, caymaga
npoeccoposs yaupepcaTeToRs boxomen m Ilagym; rocyzaperso m
ropoja yupesjald CTHOEHAIN Xii JIA0b, BAYIEXD yuaTeca Bh MUra-
J110; BB BaPOMIAOUIAXCA, MOJOIHXD TEPMAHCKHXT YHHBEPCHTETAX'D,

1 Ibid, 1. ¢. Ficker, B. c., ctp. 322,
*) Wach, u. c., ¢crp. 193 Anm. 62.

) Savigny, n. ¢, 1. 6, cTp. 470.

4) Ibid., erp. 20.



6H10 He Malo WTATRAHTERs mpodeccopors ). Bee aro coxbiicrso-
BAJ0 HE TONbEO H3yYeHilo m mupuybReHi0 KB JRHMSHH DPHMCRATO
mpaBa, HO W O3HAROMIEHI ¢b THMB, Kakh OHO UPAMBHAIOCH BB
VTanin, KakEMA CPEJCTBAMEA O0IErdaloch TaMb €ro npEMbHEHie.
CaMEIMF OCASATEIGHHMB, X AIS HACH B JaHHOMB caydab mkwo-
IMEME OCOOEHHO BARHOE 3HAYERie, Pe3yJIbTATOMD STOr0 O03HAKOMIE-
Higa Oma0 ofpameHie repMaHCEAXB, IPEAMYMECTBEHHO NEPEOBHHIX'D
Cy10BB, 32 consilia KB ATAIBAHCEAMTS YYEHHMB-IOPHCTAMB %) u BB
uragsgEckie yEmpepemrers: ®). Orcioja OsIp mars o 00pamenid
Kb CBONMD YUEHHMB, W6 CBOEMB YyHABepcuTeTaws. Illars 3107TH
cxopo u Omab cibiams.

Cs XIII cr. sp Iepmamin moseasiores consilia sapientium,
Kakb NpOUeccyatbHoe spjeHie, BB BuAE o0pamenii 2a BsawIi0Ye-
migME EB OTIEIbHEMG HBEMENEMS YYCHHMB-IODHCTAME *), & CB
XV cr. b puph ofpamemia Kb WwHMEIEMMT YHHBEDCHTETAMD °).
Venbas oOpaszosarsca He Madnlil EOHTHHT@HTH CBOAXD YYEHBIXD
3HATOROBT DHMCKAr0 IPaBa; OHE Y&e BB CHIAXD OHIA yIOBIETBO-
puTH TMOTPEOHOCTH WDAKTHRA H BHBOTHTh €€ W35 3aTPYAHEHiil B
npuwhEeRin PENEIEPOBAHHAI0 TpaBa; CYAbM HECOMHBHHO OTCTAIR
01p JA0jieil HAYEW BH BHAKOMCTBD CB DPUMCEMMD NPABOMD; &JBOKATH
TOX/E, ORA3aBlIiecs 3HATOEAMH DPHMCKAr0 MNpaBa, MOCTOAHHO CCH.IA-
JUCh HA DHMCEie HCIOYHWEN, HA OTABIbHEIC TEKCTH H IPHBOJIMIH
cyjeit BB GOJBIIOE CMYMIeHie— TERCTE BTH CYIbH ILI0X0 IOHAMAJIN 6).
o XV pbra cyis ofpamalnch HCKIOYATEISHO EB OTABIBHNME
yUEHHMS ‘W OGDAmAINCh BechMa Yacro; TAKYymiecAd OTH HHEXE He
orcrapain. VIsrorosieHiems 3akJI0YeHIl 3aHUMAJIHUCH HE TOJHEO TPO-
deccopa, mo m Privatgelehrte, oGparnes 10 BB CBOIO IpOecciio i)
MuOro coOXpaHuIoch BechMa IBHBHXT COOPHHEOBS BTHXB BaRII0YC-
Hiil; coXpaHmIoch He MaI0 u cyje0anXD phmmenii, mOCTAaHOBICHHHXH
IpA yuacrin yYeHmXH; pbmenia sTH UOpasHTEAbHO, WO (opyMb H
crocofaMb BHPAEHid, HATOMAHATH phmeHid HTAIBIHCEAXD CY-
0BG, TOCTAHOBIABMIAXCA IPW ydacTin sapientes ®): 04eBHIHO, ABTODH
sruxs pbmeniii yauancs B3 Mragim. Cnavaja ycayraMa yYeHHXD

1) Stolzel. Die Entwickelung des gelehrten Richterthums. B. I. S. 46.
Stinzing. Geschichte der deutsch. Rechtswissenschaft B. L. S. 23. 24. 62.

?) Stobbe. Geschichte der deutschen Rechtsquellen. B. L. 8. 629.

?) Ibid., B. IL 8. 75.

4) Stolzel, 8. c., cTp. 191—193.

5) Ilepewii cayuaii Geian v1 1413 roxy. Stobbe, L c.

%) Schultze. Privatrecht und Process in ihrer Wechselbeziehung. S. 204.

™) Stinzing, H. €., ¢Tp. 6D.

8) Stolzel, u. c., 1. 1, eTp. 180.



e

IOJB30BANHCH CYAH IePEOBHEE WU TpeTeifickie cyjem, a 3arbMb I
cpbrckie, me ucrmovad medderos, BCTPBUABMINXD MOCTOSHHEA 3a-
tpyjeeria mpun pbuwerin pbas. Caosoms, womcyasramioEHas Aba-
TEIbHOCTh OTHBIBHBIXD YYeHHXD NpUHAIA TpoMajgHNe pasMbph, HO
- 1but me membe 0 fopmimueckoid CrpykTypbt HHCTHTYTA 3aKJI0YeHiid
yuennxs, moxysnsmuxb massanie Rechtliche Gutachten, msr mmwero
me smaems. Hajgo jymars, uro caarazca usus fori mo oGpasmy
UTATBAHCEUXD TOPOJCKAXBH CYJOBB, HO, BEpoATHO, G6e3s 00a3aTe.]b-
HOCTH STHXE 3aKIIOUeHifl 1ud cyja.

Borbe moxas mamm cebabuia 00F YHABEDCATETCKAXD 3aKI0YE-
miaxs. Cs XV B. pagoMs ¢35 KOHCYIbTAlioOHHON 1bATEILHOCTHIO
0T bIbHEXD YYEHHXD, KAKD MH CRA3aId, HaYnHAETCA TakoBad 1bi-
TeJBHOCTh yHUBepcenTeToBs. lIpemwze Bcero, uspaercda paxs MECTHEXD
8aKOHOZATEJIBHEIXS AKTOBB, NPEINUCLBAIIIAXD CYIaMB 00pAmaThCA
K5 yEuBepcureramt 3a Gutachten '); sacumm, craryrsr BBEOTODHXS
YHEBEDCATETOBT JaI0TH PAAG NpPaBHIs 0 mopaisb cocraBremia 3a-
EIloueHiit %), u, HaKOHeNs, KAKD BHIHO H3H H3JAHHEXD KOHCY.Ib-
TAHTAMH COOPHHEOBS BaETOYeHili, cromminch u HbKOTOpHE usus
fori ). Mucrnryrs mpexcrasiserca B Tasoms saxh. 3a Gutachten
cyls o0pamalnch OOHEHOBCHHO BB OJWHD, & HHOIJA B B4 YHH-
BEPCHTETA; HHOTJA BB 3aKOHS OPIMO yEA3HBAJIOCH, BH Kakie YRHBED-
CHUTeTH, TpeumymecTseHHo Mbcrame, mo jibraMs AaHHArO Cyja Hal-
JeRATH o0pamarscd; BH OoIbmUHCTBE Ee CIyJIaeRs IPejraraloch
o0pamarses Eh ,unparteiische, unverdichtige“ ymupepcurerays.
Mrnuiarnea ofpamenia Moria OPHHALIEEATs W CYAY H CTOPOHAMB;
HePBHMB 3aKOHDG WHOTJA YEA3HBAIG, KOLJA HMEHHO OHH MOIYTH
obparntca 3a Gutachten: Bw cayvat pasmoraacia cpeiu cyzefl m
BL caysals sarpyzmurensmocrs. llopmrmmomy, eciu BB 3aK0oRb mpamo
He OHJD YEasaHb YHHBEDCHTETH, TO BHOOP® TOr0 HIH APYLOTO
npuragiemals cyly. Cmocnaca cp yEmBepenteToMb cyab. O0b
0043aTeIFHOCTH I YHHBEPCHTETOBH jJaTh mcupamupaeyoe Guta-
chten mpamo me ymoMmmaxocs, Ho 910 pasynMbiock camo coGoif BB THXB
caydasxb, ROrZa Opejmucamie ofpamaThcd Kb YHIBEPCHTETY COjep-
#AI0Ch BB 3akon’k, mpm yeMb, KOHEYHO, 0043aHDB OB JaTh BARJIIO-
uerie yHHBEDPCHTETH, HAXOJANIIfiCA BB TEPPUTOPiM, HA KOTOPYI 3a-
KOHD PACHPOCIPAHAID CBOIO CHIY; AId OCraIbHHXS YHHBEDCATETOBD
970 OHJI0 JWmb IPABOMB, KOTOPHMSE OHH, OZHAKO, BCErja IOAB30-
Baanck. Popma Gutachten Gria Bcerja mAchbMEHHAd, NPH YEMB IIH-

1) Ibid,, 7. 1I, crp. 76—78.
%) Ibid., 1. I, erp. 199—200.
5 Ihid., = I, crp: 227
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caJoch OHO OTH HMEHH He yHHBepcHTeTa, a (apyabrera H IOANA-
CHBAIOCH JBYMA WIU TpEeMA YICHAMH, NPHNUMABNIAME yYacrie Bb
ero cocrasiemin. Gutachten joxmmo OmI0 OHTH COCTABJIGHO HE
wembe EAKD TpeMA uiemaMu (Paryaprera; OHO JOMKEO OBA0 GHTH
WSPOTOBICHO HE TO3®e JBYXH Ameil co ppeMenn TNoXyderia pbia m
Bpygeno Tomy, kro xbio pocrapmin. Smavemie Gutachten, cyad
no supamenianws Rath, Belehrung, jpoammo Gruo Ourh He 00#3a-
TeILHO 14 C€yja; HO umboorea JamHbE, ROTOPHA YEasHBATS HA
00432TeIbHOCTE €r0 OPH JABYXH YCIOBIAXT: BO-1-XB, KOIAA 00b cro-
pomsl mpocuan 065 mempomenin Gutachten, m, B0-2-X5, EOrAa faua
SaRII09eHIS OHI2 BO3IOKEHA HA JBA YHMBEpCHTeT2 H OHH 00a Jald
TOHJECTBEHANE OTBELTHL.

Cr TeuemieM® BpeMenu 9Ta KOHCYJIbTaniioRmas JbATEIBHOCTH
VHOBEDPCHTETOBS 10 Epaiimoctn paspociach. Tawrs, Bb PoCToRCEOMS
yansepenters oma pupasmiack b nudph 600 Gutachten B TOXB ),
Bp I'peiidpesassacrons—150 2). Taroe memowbpuoe orsieuenie mpo-
(eccopoBh 0T HENOCPEACTBEHHHXD HXB 0043aHHOCTEH 10Ar0 MOpo-
ToamaTeea me Morao, m mo Mmbpb yayumienmis cocrasa CyLOBD, IIO-
MOJHeHid uXb 00pPasOBAHHEIMY, SHAROMEIMH Cb PHMCEAME IPABOMS,
JopreraMu, — Kb YeMy TaKb YCEPAHO CTPEMHIACH TOCYIAPCTBEHHAA
BIACTH,— rbsTeIbHOCTs YHUBepenTeroEs BE obaactn Gutachten exo-
IAJa Bb HOPMAJBHESA Tpamani. Bmpouens, srtn koxebamia me MO-
IyTs GHTh OTHeCeHH nekIoymressno ma cders Gutachten Bm c00-
CTBEHHOMD cMCIb: YHWBEDCHTETH ORasHBAJH IOMOmb CyAAMD H EB
naoii  Qopwk...
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PajoMs ¢b KOHCYJBTAIIOHAO ABATEIPHOCTHI0 YHHBEPCHTETOBD
¢y mavaza XVI cr. mposBagerca pBATEIBHOCTS YHHBEDCHTETCRHUXD
goarerifi Gorbe phmurersnas u phmaomas. Hapompaerca kaEb-0m
HOBHIl WHCTATYTH, HEYJAUHO HABBAHHHIA , OTCELIRON aRTOBE , ,AcC-
tenversendung“, meyjauno mOTOMY, YTO Bh HA3BaHIE CXBAYeHA JHMb
pEbmags yepra sABJeHiA, a He CYHMHOCTL €ro. Actenversendung
OBLI0 BHCMER TOYROi, 10 KOTOPOH MOIMIH JOCTHTHYTH 3akJT0Yenid
VHABEDCATETCENXT KOJIErii €O CTIOPOHH CBOEil IOPAIAYECKOH CHIH.
Ecan pumegia responsa prudentium publica, cpexnesbEOBES nTaabaH-
crin consilia sapientium n crapus repwanckiaz Gutachten ymmeep-
curerops uywbanm 1A cyaa 0012aTeIsHYI0 CHAY JUMb IPH H3BLCTHEXD

1) Stolzel, n. ¢, 1. I, crp. 200.
?) Stobbe, n. ¢, crp. 78
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YCIOBIAXE, TO BarIouenia, cocrogsmiscd myrems Actenversendung,
Orn m MarepiaipEO n POpMAIEHO (e3yCIOBHO 00A3aTENBHE LI
Cyla: YHHBEpCHTeTCEAd ROIIeria, Tognbe, opuamyeckiii (ary.rsTeTd
001ekaxs cBoe B3akaovenie BB (opmy pbhmieHis 0OTh HMEHH TOTO
cyZa, ROTOpHil o0parmics Kb YHABEPCHTETY; CYAh TOJBKO OOBABIATD
kans-0n csoe pbmemie. [Jaxsme sroro, ecam me ofpamars YHEEEp-
¢nrers BB (JODMEHHHI CyAB, ya&e Herp3d OFI0 WITH.
[Iponcxomaenie n passurie mucruryra Actenversendung mpern-
crapisers Ooapmioii meropmueckiit marepecs. Cromkmics 0HL N3h
Kpaiime pasHO00DPA3HHXD BICMEHTOBB, YYRE3eMHHXTD N HANIOHAIB-
HEXB, T.-€. CpeIHeBBEOBHXD HTAJIbAHCEAXDH H CTaPOTePMaHCKHXS,
BIEMEHTOBH, CBA3AHHHXT Ch €r0 CYmEeCTBOMB, M HOCTOPOHHHXT, T.-€.
RACAIONAXCA €r0 KAK's BaKI0UYEHid W BOSHAKIIHNXTL Ha 1oueh Ipy-
rOro MHCTHTYTA, A WMEHHO,—OTCEIEM Abia BB Apyroii cyrs; Kaks
mabnle ymupepcurercrofi Koazerin—sro crapoe repmancroe Guta-
chten; rak® mpomegypa OTCHIEN 1bra—aro yupemjenie cpermenb-
ROBO-NTAIbAHCKOE, cMbmannoe C¢h CTapo-repMaHckoii OTCHIKOH pbia
BE JPYroil Cy[®; Eakt mopydvemie cocrapnTh pbmemie—aro Ta me
repuanckad orcrara Abia. Uro racaerca mcropmueckoii mocabiosa-
TEIFHOCTH BB COYETAHIN BTHXD SIEMEHTOBE, TO CHauala, HecoMabHHO,
BEpadoTainch M3BECTHHA HAMT NIPaBHIa YHHBEpCATCTCENXEH Guta-
chten n sarbms EB EEMT GHIE NpHCOEINHEHH INIPABHJIA OTCELIEH
I51% BB BHCHIN Cyl®: CH IOpPyYeHieN® cocraBnTh phmenids, a stm
IpPaBUIa JOMOJIHEHH H3BheTHEME HayMb cpeiHeBbEOBO-ATANbAHCKRUMM
npasnzaMu o consilia sapientium, NpakTHEOBABIIAMHCA BB TOPOJI-
ckux® cyjaxt. Bt Depumamin cymecrnoBars crapuHBHI 00HYaii:
KOTAa CyIs, BB ocobemmoctn cyab meddenoss, mpn pbmenin pbaa
BeTphuaat sarTpyjHeEie BB TOMB HIN JPYrOMB IOPHIAYECKOME BO-
npoct, T0 omB mepechaars xbio BB Apyroi cyas, npiodpbemiii
n3ebCTHOCTS CBOMMA SHAHIAMH BB 00JacTH IpaBa; Takie aBTOPHTET-
mpe cyisl moxyynmaim maspamie Oberhife, pmcmie cyxem, TarD Rars
Kb HAMb TOCHJIAIACH Takme yw&e pbmemmma xabia ad revidendum.
Br Oberhife sachzamn pagomb ¢b DpakTHEAMH W YY€HEE-IGDPHCIH.
CaMu CTOpDOHH, & HHOIZa OJAHS H3% medenoBs, OTBO3HIA IEIO
BB BHCHIH €yIb; CHauala OTBO3UJIACH TOJBKO KpATEAd 3AIHCEA
(cedil), sararoyapmas BB ce0b maaomenie abaa, a BmocabacTein u
seh gosymentst 1). Oberhofe cocrapisan pbmenie Ha ocHoBaHIE
NPACIAHANXD JAHHHXB HE OTH CBOEr0 HMEHH, & OTh HMEHA CyAa,
Kb HAMB obparmBmaroca. Phmenie OTCHJIAIOCh BB CYAS H 00BABII-
Jock TamyumyMcd, kard pbmenie me Oberhof’a, a camoro cyga. Bs

') Schultze, u. c., cTp. 43.
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yHEBEPCUTETCRHXE Topojaxs BMbBero Oberhofe Omam ocoGmsa obume-
crea (Genossenschaften) '), moas massamiens Schoffenstithle, ormpa-
BIABMIA ‘XD (YHENIN; OHA HHEOIAA COJOINE COCTOSIH H3H OJHHXB
npodeccoposs. Oberhofe cramm npexmeroms roHEHIA €O CTOPOEE
BIALbTEIbHHXD KHA3eH, Takb Kakb TAKOBHIMA cyjaMud, Beabicrsie
apodreria 'epMamin HA MeJNRiA MOJATHYECKiA €IUHHLEI, IIOYTH BCErjIa
OKa3HIBAJNCh HE CBOH MBCTHEIE CyAH, a CyAH cocbamie, dymie.
Brarbrearare kEA3HA He IMOKeIaTH Tepmbrh Tagoe HEHOPMAJBHOE
gpienie, 4To0H YymOil CYIT, BB CYMEHOCTH, NMpelNHCHBAIG MECTHOMY,
cBoeMy, kakb paspbmmts 10 mIm gpyroe rbio; oHE BHALIH BH STOME
OTpHIAHIE CBOEH CAMOCTOATENBHOCTH, HesapucumocTd. Haunmaerca
n3jaHie 3aK0HOBB, BaNPEMAONMAXD CylaMb 00pamaTbCd Kb YYHRAMD
Oberhife, npn gens npejocrasaierca 06pamaTses Kb CAMAME KHA3bAMD
H BH AXb KaHmeaapin wan Bb csom Schoffenstithle, rab omm Grlin
VYpeEIEHH WM, HAKOHENb, Kb YHHBEDCHTETaMBb, EH IOPAIAYCCEAME
daryrsrerans. Begoph Bragbrersarie EHA35A OTEIOHEAN OTH Cce0d
ary (ymEmio, a Schoffenstithle mcuesim camm coGoif, cimpmuCch CH
yHEBepcuTercEuMA Koxxerismu °). Taxums oGpasoms, Kb o0pujiide-
cEEMB (aryasprerans mepennia ¢ymrnmia Oberhofe m  xpbareasmocts
uxs ompexbidrace—EaRD IPABHIAMH STAXT CYA0BB, Takh M Ipa-
suaamu o Gutachten m consilia sapientium. PesyapraToMs ABmIOCH
YPOAIHBOE HBICHIe, IOpamaiollee CROCID BHYTPeHHEI0 U BHEmEHE
daxsmsio 2).

¥

Bw rmeuemie Tpex® croabriii HarommicA BaROHOIATEIBHEI Ma-
Tepiarp, MmO KOTOPOMY MOEHO cedb cocraBurs Goabe mam merbe
TOYHOE IpejcraBierie 005 nucraTyrds , Actenversendung“. Ilo mpasab
CEa3aTh, MaTepials 3TOTH He 00WJIeHB, BCETO OKOJIO IeCATEA 3aKOHO-
JaTeJBHEIXs AKTOBH OOIIATO Xapakrepa H PALD MECTHEXT y3akOHE-
Hlil, ¢b TeyeHieMT BpPEMEHH BCe OTHOAZABMUXB, BCIbacTBie mOCTE-
IEeHHAr0 YIOpasgHeHid camoro macraryra. Mur mzoGpasums mocrbiamiii
Bb TOMB BuUIbB, Bb KakoMB OHB OKasalcd HaKaBYHB 006ImAro ero
ylUpasgaeHid.

NeuniatTusa b orceIkt 1bia Bb yHEBEPCATETH HPAHALICRKAIA
EaEB CTOPOHAMB, Takb u cyry. O NIOJIb30BAHIM TAKAMB CHOCOOOMB

1) Ibid., ¢rp. 199,

) Stolzel, u. ¢., 1. I, erp. 219—231. Stinzing, 8. ¢, 1. I, crp. 64—65.
Stobbe, m. ¢., crp. 19.

%) Biilow, n. c¢., erp. 50—51.




paspbmenia 1baa moram mpoents o0 cropomst Bwber !), ogma me
CTOpOHA, 0esh mNpHCOEJMHEHId Kb Heil Jpyroif, moraa o0b DTOMB
NpOCHTh JHIIb OPH HAIAYHOCTA BaRHEHXD npnuads (erhebliche
Ursachen), m morga jxbio pascwarpmealzocs BB cyyb BrOpoii cTe-
menn %); o mo HBKOTOPHMB MBCTHEMT 3aROHOAATEILCTBAMDG HAKA-
KEDXB OTpaEWueHid BB opaBb Eampolf m3b CTOPOEE OTIBIBHO IpPO-
cuth 005 orcearb pbia me yeramosrero °). Cyay npamairemara
UHANIaATABA JHAIb BH CIYYaAXB, Bb 3aROHB IPAMO YKasaHHHXD, a
HMeHHO, Bb Abrax® (ucka W MmO coopaMs Memly 00JajaTelaMH na-
TPAMOHIANLHON cyze6Hoil BracTé *) n JumAME AMD DOTYAHEHHEIMH °),
a Tagmke, II0 HBEEOTOPHIMT MECTHHMB 3aKOHOZATEIbCTBAMB, IPU pa-
BeHCTBE ron0coBs, Okasasmemca upn pbmenin rbia Bb cyab ©) m
KOTJa HEe MOTJI0 OHTh JOCTHTHYTO OOJBIIMHCTBA T010COBBH ). Ilo
HEROTOPHMD MECTHHMT 3aKOHOJATEIRCTBAMT JB5I0 J0IRHO OHLIO
OTCHIATECA BH YRASAHHHI BB MBCTHOMT 3akomS YHEBepcaTETH ).
Bs orcyrersie Taroro orpasmueHid BHOODPE TOTO WIH APYroro yHA-
BEPCHTETA TPHHAJLIEEAIS Cyly. HBEOTOpEHE YHHBEDCHTETH MHOJB30-
BaJINCh OOJILIION MONYJIAPHOCTHIO, TAKB YTO EB HEMBH 00pAImAIUCH
co Bebxts wrommops l'epmamim °). Cropoms morim Jnms EOCBEHHO
BIATE HA 5TOTH BHOOPH; AMF IPEOCTABIAIOCH IPABO YCTPAHECHISA
(jus eximendi): oHE MOTIN YCTPAHATE TPH YHHBEpPCHTET2 (€3B yEasaHid
NPHYNEB, 2 Goabmee YHCIO JAMb BDb c1y4as Npu3HAHIA CYIOMB HPH-
uAHG yerpamemis ysammrersEmvm '°). O0% ymusepcurerb, ma EOTO-
POMB OCTAHOBWICA CYAB, CTOPOHAME HE €OOOMAIOCH—BTO OCTABA-
a0ck gag mux® rtaimoro '!). Oremaka abaa mpomexopmia Gess
IpeJBapATeISHATO N3LABIEHIA YHABEPCHTETOMH CBOEr0 COracid: co-
craprenie pbmeniii mo mopyduemilo CyzoBb cumralock munus publi-

1) Reichs-Abschied v. 1750. § 85, Coburg. Gesetz d. Civilpr. betref. v. 1858.
art. 117.

?) Reichs-Deput.-Absch. v. 1600. § 16, D. Bund.-Absch. S. 1815. § 12.
Lippisch. Gesetz d. Rechtspfl. betref. v. 1859. § 88, 90.

%) Adhalt. Gesetz. d. betr. Proc.-Ord. v. 1864. Tit. 13 § 4.

4) Stolzel, n. ¢, crp. 342—348, 5H49—H94.

%) Renaud Lehrb. d. d. Civilproc. 8. 63. Cp. manp. Pr.-Landr. Th. II,
Tit. 17 § 26 u cabx.

%) Lippisches Gesetz v. 1859. § 83.

") Coburg. Gesetz v. 1858. §§ 117, 118.

) Landtagabsch., und Revers v. Kiistlin. v. 1611. art. 11.

“)y Hegler. Die pract. Thiitigkeit der Juristenfacult. im XVII und XVIII
Jahr. S. 7—8.

19) Reichs-Deput.-Absch. v. 1600. § 16.

1) Endemann. Das d. Civilprocess. S. 169. Wetzel, System des ord.
Civilpr. S. 538.
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cum ymmpepcnreros '). Camas oOTCHJEA, T.-e. yOAEGBEA H 3ame-
uaTagie, MPOHCXOJMIH B IPHCYTCTBIH CTOPOED >), KOTOPEHA IIpe-
BAPUTEIbHO m3Bbmainch 0 Mbcrb m BpeMmena OTCHIKH; aIpech Ha
makerh ummcaxca ywe mo nxs yxogb. Orcrmaaimes npomremis, za-
ABIEHIA, JOKYMEHTH, NpEICTaBICHHEE CTOPOHAMH, YACTHHA oupeyb-
JeHIA C€yla H T. X. €H HPOCKOOI cyja cocrasats phmenie ).
Croponsl, ABACH BB CyAb EO BPeMeHH OTCHIEH, MOIIH HPOBEPHTE
HOCELJKY, MOpeJCraBuTh JONOJHHTEIbHEE JOKYMEHTH; TYTH ®e OHB
Moran abaars BEmeymoMAHYTOE 3asBierie 00 YCTPAHEHIN TOT0 H.IN
Apyroro ysmsepcumrera. Bcemy »roMy cocTaBidicd UTPOTOEOAH, HPH
COCTABJEHIM KOTOPAro CTOPOHHE MOIUA OTOBODHTh 3aMBYCHHBIA HMH
HEeDPABHABHOCTH *). PaxyIbTerd, HOCHBMIA BH BT0H (YHENiE Ha-
spamie Spruchcollegium, me nspbmairs cyxs 0 HOIyYemin AKTOBS,
a IpHCTYynals Kb HmpoussoicrBy. Jlekams, Bp Oammaiimems oo mHO-
Jy9eHin WIH BB 0c000MB 3achpanim, coo0mass coOpanin (ary.b-
TeTa 0 UOIyYeHHOH mpocedb; daryibTers n30Epass 0c00aro JOKIAJ-
YHKQ, KOTODEIA, 0 usydeHin xbia, R0ameHs OHIB Kb OJHOMY N3
mocabryiomuxt sachjaniii nsrorosurs pedepars; b pedeparh sToME
U3JaraJach He TOJIbKO (JaKTHYECKAd W IOpAAMYECEAA cropoma jnbia,
HO B CY#JEHIA U HIPeINOJOEEHIA C€aMOro JORJAIYNEA; (aKyIbTers
BO BIOpoMB sachjamim olcymjars pasgbibHO, II0 NYHETAMB, BO-
IPOCH, KOTOphie OBLIM WIH HOCTABJIEHB CYIOMB HIH BEILIEHH J10-
E1a2unEOMB. COIMACHO NPHHATHMDL (QAKyILTCTOMD 3aKIOYEHIAMD,
JOKJAIUAED UBLOTOBIAIH MOTHBHDOBaHHOe pbmemnie, K0TOpoe YHTA-
A0Ch B OOCYHEJAIOCH CO CTOPOHK BEPHOCTH, MOIHOTH W peJakIin
Bb mocabamens sachramin garyisrera. Pbmenie cocrasisioch, Kars
MH y#e YIOMHHAIH, OTH HMEHH CYyJA, KOTODHI HOPYYHI® (AKy.Ib-
TeTy ero cocrapiesie °); mmcaxocs omo: ,auf eingeholten (mam
vorgelegten) Rath auswertiger Rechtsgelehrter® ), wurd, wars
cupasegupo sambuaers Capropiycs ), CoBepmERHO HENPABHIBHO;
crbgosazo G6m mmcare: ,Das Gericht NN erkennt nach einge-
holtem Spruche®. Canoe pboienie MOAMMCHBAJIOCS JACKAHOMD H
orczanock B cyyb °). Io moayuemim cyzoms pbmenia ¢a-

) Biilow, u. c., crp. 40.

) Reichs-Deput.-Absch. v. 1600. § 16.

*) Wetzel, n. c., crp. 538.

) Elsiszer. Ueber den Geschiftsgang bei Versend. der Akten 85 npuroz.
E5 Danz-Grunds. der summarisch. Processe. S. 13—14,

°) Ibid., erp. 25—54. Reichs-Absch. v. 1654. § 153 n cakn. v. 1750 § 25.

) Wetzel, u. c., crp. 529. Biilow, u. ¢., ctp. 51, npum. 38.

') Sartorius. Revision der Lehre v. d. Actenversendung B®p Zeitschr.
f. Civilr. u. Proc. B. 14. S. 241. Anm. 1.

8) Elsédszer. B. c., cTp. 70.
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KyJbTeTa, HA3HAYAICA JeHb H 9ach O0BABIEHIA ero TARYUIAMCH.
Ecin omm ABIAIHCH, TO BH HXBH NpHCyTCTBim mnpeichiarers cyia
BCKPHBATG IAKeTs U TpPeIarals Cekperapio mpodecrs pbhurexie,
cocrapiennoe pagyasrerons 1). Cyys Be Osas b5 mpaph Bn usMBHATS,
HA WcupasiAts phmenia ¢B MarepiaibHO - IDABOBOH CTOPOHE; HO
ecin Bh phmenin mybiucs HapymeHis IPONECCyaIbHEXS (OPME H
OPABAIB, TO HCHPABICHie NXB JOMYCKAIOCH °); €CIH e CYAD YCMATPH-
Balbs BB pbuleHin ragie cyulecTsenHHE H OYEBHJHEE HEJOCTATEH,
KOTOpHe jbIaim ero HUYTORHHME, 10, 00FABEBS 00B STOMB CTOPO-
HaMB, OTchLIaxs Xb10 BB Apyroii ymmsepcmrers °). — OGmazosamie
phmenis, koHeYno, IOMyCEAIOCh, I OHO NOIIEEAI0 HCHOIHEHIO HA
ocHOBauin O0MEXT IPaBAIs O PHmEHIAX® JAHHArO Cyja.
Actenversendung, B% omucamnoiil dopmb, BEHBBAIA CH TEOPETH-
geckoii cropomsl Ooapmiz mHeroymbHiA, oHa He MOjiaBajach TOYHOM
u onpexbiennoii fopuiuveckoii Epamupuraniu. Meroysurows HeZo-
ywhrifi OBLI% BOUPOCH O TOMB, Rakid COOCTBeEHO (YHENIH OTHDA-
BAAETH YHUBEDCHTETD, (PAKYIBTETH — YTO BT0 YyupemsjeHie BB JaH-
HOMD caydah usp ce6a msoOpamaers. To pmibam Bp gems moxodie
¢yjla UPHCAKRHHXB, TO Hojobie cysa medeHoss, TO CIydai man-
datum jurisdictionis, 1.-e. mopyuenie oCymiecTBHTh CYAEOHYIO BIACTS,
10 IopuinYeckyl skcmeprusy ). Jia rocyiaperBa, He 0COGEHHO
HHTEpecOBasuIarocia STHMH TCOPETHYECRAMI HGCTpOQHiﬂMH, Ma.J10-1I0-
Maly CTajg0 BEACHATHCA JWIIb OJHO, & MMEHHO, YT0 CyAH BB HOJ-
HoMB 00Bemb, Gess ypbsoks, 101meHD OPUHALIEHEATs UCEIOYHTEIBHO
ero opraEaMb, H 9T0, Kakb HE EBarmpumupoBars Actenversendung,
HecoMabEA0, 49TO XIpH Heil YHABEPCHTETH BHIOIHAKTSH HECBOHCTBEH-
HEA AMH CyIeOHH:A (YHENIH, T.-€. 9YacTh TOr0, 49T0 JOJEHO HCXO-
nuTh 016 Tocyjxapersa. Camu, BCAYECKH NMOKPOBHTEIBCTBOBABS CBOHMB
doctores,—moka HYEHH OHJIA WUXb BHAHIA PHMCKAro IpaBa, W3
EOTOpPAr0 W3BJIEKAINCH OCHOBAHIA JI4 YCHIeHId IOCyAapCTBeHHOM
BIACTH °),—PABUTEIA TePMAHCRHXD [OCYIapCTBE, Y3phes BB Acten-
versendung mburo ymaxgomee HXB BIACTb, CTaIH BpamiedHO OT-
HOCHTBCA KB ITOMy mHCTHTYyTY. Y®e B EoEOE XVI cr. Mo mHa-
XOJMMB CHMITOME, HedaaroupiAataie 111 Actenversendung, RaxoiuMs
cIyyaii BpamjeGHAr0 KB HeMy OTHOIIEAIA BJIACTH, CIyyail OHTH MO-
RETs NOKA 1 uckiounrelpHHil H, mo Mubmilo IIreismers, ne ora-

1 Ibid, erp. 77.

?) Wetzel, 1. c., crp. 539, np. 64. Bilow, g. ¢., crp. 10.

%) Sartorius, H. ¢., cTp. 242. Biilow, B. ¢., erp. 10—11.

¢) Kpntuky aroxs Bossphamiii cv. y Bilow’a, u. ¢, crp. 14—44.
%) Stobbe, B. c., crp. 49.
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sapmiiif HAKAKOrO BIiAHiA BA mparTARy '). ,Mil, TOBOpHTH pasrab-
pappHil Japirpads Bmasremrsms, ofpamascs ks Rmascromy ropos-
CROMY Cyly, HasHaumim cyssamn Bacsk, a me ymmeepcnrern‘. Cw
XVIII er. BaynHAaercd yike ICCTENEHHOE yOpasjiHEHie HTOr0 HHCTH-
Tyra; Bb OJBEUXB CIyiadxs Actenversendung mpamo orwbmsercs,
Bb Jpyraxs, mamp. Bb Jeitnmurb, msn cocraBa (akyibrera BH-
1bagerca Spruchcollegium Br ocoGoe cyge6roe yupemjenie, a sarbus
ya&e, usepess 10 abrs BBOZATCE HOBOE NPONECCYaJbHOE BaK0HOIA-
TeIsCrBo, mpaMo ormbmmemee Actenversendung 2). Ks 1879 roay,
TOLy BBeJeHid 00maro ycraBa IpamiaHCRaro cyA0mponsBojcTBa, Acten-
versendung coxXpaHmiach Jnmb BH HBCKOIPEMXD MAaJeHHKHXD rep-
MaHCEEXT EBAmecTBaxs. (b BBegmemiems Bb xbiicrsie ycrasa 1877 r.
HHCTHTYTD OKA3aJCA YUDABTHEHHHMB, XOTA BB CAMOME yCTaBh mpa-
MOT0 YyRa3aHif KB ero ynpasjHeHio He mumbercs, a Bb EOMHCCIA
cocraBuTenreii ycraBa, Kakb M Bb 3aKOHOJATEIBHHXD HHCTAHIIAXD,
HAKTO Jame CJIOBOMB O HeMB He oOMoaemiacd. Es wurde zu Tode
geschwigen, rar® METko BHpasuica bioaoss. Actenversendung me
EARD 3aKII0YCHIe Y4YEHOH EKoajerid, a Eakb ocodas (opma npomecca,
Chb yuacrieMb (aryaprera, Kakbs 0c00aro Oprasa, OTHPABIAIIIATO
cyjeOny0 (yHENiO, IpH3HAHA W TeOpieil W NpAaKTHROH HecoBMbBeTH-
MO0 C¢h COBDEMEHHHMD TePMAHCEHMS CYAO0YCTPORCTBOMSB H IPaKIaH-
CKMMT CYJOODPOHSBOJACTBOMB: (ParyIbTeTs, Kakb OCOOHI Cyys, He
NOJXOJUTH HA TOAH OAHHD W3H OCOOEHHHXDH CYAOBH H3BLCTHHIXE
yCTaBy; IpaBO CyAeOHHXD yYpemlemiii mOpyyaTsh cocTapleHie phme-
Hiit (aryisreTaMs B 00432HHOCTs HOCKABIHAXD WCOOIHATH MOJ00-
HHA NOpyYeHid He HAXO0ZATH ce0b HWEAKAXB TOYEKS ONOPH BB
ycrash; HakoHeIs, THChMeHRHAs (OpMA TPOWSBOACTBA BB (aKyIb-
Terh ABIAETCA He TNPHBHAHHEIMS YCIABOMB OTCIYILIEHIEMB OB
obmeii, yermoii dQopms mpomecca ®). Taks uCYE3s HHCTHTYTH, B
KEOTOPOMB crapiie nbMengie mpomeccyaamers BEABIN: OZHE — CY-
IECTBEHHYI0 TapaHTiio (esmpuHCTPAcTHAr0, HeIumenpiaTEaro phme-
HiAl TpamiaHCEEXD 1bas *), xIpyrie — TopmecTBO TepMAHCKOH €BO-
Goxst °), TpeTbE—HEUTO CO3JAHHOE KO 0Iary HOCTANIM ¥ HA IIOJB3Y
ramymmmea °)...

1) Stolzel, B. c., crp. 225.

) Brasch. Geschichte der Universitit Leipzig. S. 43.

) Biilow, m. ¢., cTp. 62—5H3.

%) Osterloh, m. c., crp. 206.

%) Goonner-Handbuch des gem. deutsch. Processes. B. I. 8. 279.
) Sartorius, H. ¢., cTp. 246.
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VIL

Uro me crazocs c¢b Gutachten, s Bmurt €B0GOZBHXE BHY-
TPERH0-aBTOPHTeTHEXD MABHIf, sariouenii yICHHXD, IOPHCTOBD?
OHE TPOZOIKAIN CBOE CyIECTBOBAHIE HEe TOIBEO DAIOND €B Acten-
versendung, 5o m mocah orubEH mocabjmedl BB OTABILEEIXD Ua-
craxp D'epmaminm, n mMemHO Bb THX® vacraxs, rAb oma Omia o1-
whrena. Maxo Toro, om mepemnan Actenversendung jame mocrh
o0maro ed ynpasjiEemis W HOABIAIICA moceiivacs. Bupasnauck oHM
Bb cBOil ecrecTBemHOH, cBoGoxmHOH (opub, Eaks BB BELE Gu-
tachten orxbasEEX® upodeccoposs, Taks m Bh Baxbk Rechtliche
Gutachten yruBepCHTETCEHXH KOJIETIi.

Y10 kacaercd HepBHXB, T0 MHOKECTBO COOPHHEOBD BaKII0UEHII,
mogeuemuxcd b X V1 m XVIII sbraxs, cBAABTEILCTBYIOTS O EHBY-
4eCTH W PACUPOCTPAHEHHOCTH HHCTHTYTa PAZOMB CB Actenversen-
dung; o Toms me sa XIX B. cempbreiscTByerd Macca, OTABIBHO Hs-
IAHEHXS WIA HOMBMEHHHXD BB OPUAHIECKHXD EYPHAIAXE, SaKII0-
yemiii uspbermnxs mpodeccopors. Momno, Gesh mpeyBeIndeHid, CRa-
3aTh, 9TO HETH TAKOTO 3HAMEHHTAT0 T'ePMAHCKATO NHBAINCIA, KOTOPHI
ge BHecH Om Gorbe mim menbe nbHEEA BEIaJH BB HAYKy BB BHLL
sakModeniii mo cyie6mrnMn gbiams. Hnm BECcokas BayuHas 00paso-
BAHHOCTH CYyAeil, HH OTCYTCTBie BaKOHOJATEIbHHXD oupeibieniii, Ha-
TAIRHBAOMAXD CyLs M TAKYMEAXCA OOpaTAThCd 338 COBBTOMB R
npodeccopans, me mombmaim paspmparecd, EpbuEyTs, mpioOpBCTs
yeroiiunBocTs O0H¥a0 o0pamarbcd Kb yIeHHMB—BBH BTOMB CEAsa-
1ach EAKad-TO BHYTPEHHAA HemsOLKHOCTH, pBAlach HAPYRY HEOJO0-
ammas morpe6mocTs. U yuemsie mum BapcTpbuy aroii morpeGHOCTH,
no Mbph cuas m jocyra crapaimch ee yjaosiersopath. He maxo
3a05IBaTh, 4YT0 ¥ CyIb H CTOPOHH MOIMH TOJb30BATBCA yUe-
HEMA fopucrama nyrems u Actenversendung,—mnora u ik oma
eme He Omaa ormbrena,—n ofpamenieMs kb garyasrerams sa Recht-
liche Gutachten, mo omm, mo kpaiireit MEph, BO MBOrHX® CIyJadxs,
NPEANOYHTAIE HTHMB NyTAMB oOpamenie kb OTABILHEMB mpogec-
copams. 910 mupexmoyTenie cabayers cedb o0BAcHATS TBMB, 4TO
asToper Rechtliche Gutachten =Bcerja Omam wusBbeTHH, TOrj2 Eaksb
jaryasreTcria saraYeHid OHIH ¢b (OPMAJIBHON CTOPOHE KOLIEKTHB-
HHMA HayuyeEsMp paGoramu. Doapmoe smavemie, KOHEYHO, AMBIB
YJIeHB-I0RIafYHED, HO 0BG 0CTaBaJcAd HEeH3BECTHHMB; CTENeHb y9acTid
BHIQIOMAXCA YIeHOBb-HABAJINCIOBS, Jame, OHTh MOKETH, M IOA-
NACABIIAXS 3aKI0YeHie, Tome OHJIa HemsBbCTHA. Jarawuerie or-
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abasEaro mpodeccopa NPMHALIEEUTS ONpeLBIEHHOMY AaBTOPY; €CIH
OHD OB BHJAKMAMCH, W3BBCTHRIMG YYeHHMB, TO H BaKIOYEHie
ero mmbro GOJbImiii aBTOPATETH, 3aCTABIAI0 CBH COO0K CUATATHCA.
Usebcerams Gutachten lepmmra, Ja6anga, JleprOypra, Baxa, I'oasj-
mrajara, Peno, Dekrepa m gp. goammn Onam #MBTs GOapmee 3mA-
yeHie W srigmie, wbMB Bakiovenia THX® (aKyIsTETOBH, KB EOTO-
PHMB OHH NpHHAAIe®aIn; OuI0 HemseberHo, BB Eakoil Mbph omm
Y4aCTBOBAIN BH COCTABIEBIN 3aRIIYEHid, Ja W BOOOIIE YIACTBOBAIMA JH.
Bs Epafine pbienx® caysadxs, ZORIANYHEN OOHAPOAEBAIM (AKyIb-
TETCKiA BakJI0¥enif moxs ceouMs umenenms ). Hakomems, measss
HE KOHCTATAPOBATH TOTO ()arTa, 4T0 3aKIMYEHiA OTIBIBHHXE IpPO-
¢eccopors okasmBaioTea Oonxbe nBEEEIMU C€BP HAYYHOH CTOPOHH,
ubMB 3aEJI0YeHid YHHBEPCHTETCEMXD ERoaaeriii. Muoria uss mep-
BHXDB ABIAKTCA BB CYI[HOCTH YYEHHMH TPAKTATAMH, HMBIOIEMH
6oapmiylo HayYEyH IBHHOCTE, 3aBABMEAME HOueTHOe MECTO BB JuTe-
parypb. Jocrarouso mamomunts 3akaiouenmie lepumra mo gpbay I'eit-
Ckoii smenbsmoii joporm. Memay ThuMb, 3arI09eHid, MCXOAANIA OTH
(aryrbreToBs, He BHXOJATH 32 OpeABIH IOCPEACTBEHHHXT TPYAOBS;
BB OoapmmECTES 9TH pPafoTH BHIOJIHEHH OY€Hb J00pocoBbeTHO, €
0OJIbIIEMB 3HAHIEMD H Ch OCHOBaTeIbHOH aprymenramieif. Crapum-
gHii 00muail u3JaBaTh STH B3aRIOYEHIA BH BULE COODHHEOB® EB
XIX B. mcuess, a OTAbAbHEE OTTHCKA HXT 3aTEPAIACH U JUICD
n3pbiEa BCOAHBAKTS, Eak® Haxolka. ¢l jymaro, ecam O aru cOOp-
HARA W OPOJONEAIH H3JABATHCA, TO HH OJUHD H3H HHXD He
uMBIs OH Takoro HAayYHAro 3HAYEHId, KaKkB, HAND., JABYXTOMHEHI
cOopHEED sakxoueniii mpopeccopa Peno ) winm 3HAUATEILHAS YACTH
Vermischte Schriften lepurra, rpb mombuieHs ero sakiouemid.
MoikrO m03aBHZOBATH CYAaMb, AJA KOTOPHXH STH 3aKIIOYEHId OHLIH
HANMCAHE: OHA HAXOIWIH BGH HUXH 00raroe HayIHOE IOJCHOPSE.
[Iponeccyarsnad cropona sakaiodenii orpbisEnX® mnpodec-
coposs Mmaxo u3pberma. (OOpamaamch 3a SakIOYeHiAMH, BO-1-XB,
CTOPOHEI HENOCPEJCTBEHHO; JTO—CIyYail CcaMBlii pacHpoCTpaHEHHEH.
Ucopomennoe saglIioyeHie, MO0 IOJIYYeHiH, II€UYATAeTCA M IpEJICTa-
BISETCA CyAy; CyAD He CTaBHIb W He CTABHTD HUKAKUXD (opMaib-
HHXB Operpajgs Kb IOJIHOMY HCIIOJL30BAHI0 BaKI0YEHIH: OHTD HE
TOJGEO NPHHUMAETH HTH BaKI0OYEHid, HO M JIONYCKAETH UXDB 00CY&E-
JeHie CTOPOHAMH BO BpeMf CIymaHid xbla W,