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Ha cospeMeHHOMB PYCCKOMB IOCYAapCcTBEHHOMD npask,
kakb BEpoATHO, 1 HA BCell COBPEMEHHOIT KIBHI HAPOHON,
JAe;KITH TedaTh IepexofHaro BpeMeHH, 1 3Ta IeYaTh
Gess TpyAa OTKpPHIBAeTCs B30PY BAYMUIBATO mnalJIo/a-
TeJsisi, KAKOBBI OBl HI OBLINM €ro JIMYHbIA MOJNTHYeCKIA
CHMITATIN 11 AHTUIATIN, ¢b KaRIMI ObI PajOCTHBIMI HaMeH-
qaMII T TPeBOYKHBIMI HeoyMbHIAMI HIT cMOTpBIB OHB
Ha Oymyllee pPOXHOIT 3eMJI. HoBpia HOPMBI CO3MaBAJICH
cpean KoJjedaHlsd TPaAUIIOHHBIX'D OCHOBD 00MecTBEHHO-
rocypapersennaro Oprra Pocein, gacro cpeji «Hec/IbIXaH-
HOIl CMYTHI», 0 KOTOPOil TaKb BBIPASUTENTBHO YHOMHIHAID
manudects 17-ro owrabpsa; owb caaraanchk Bb armocdepb
rayOokoii HeyBbpennocTi BB 3aBTpAllHEMD nabk u He
venbe rayGoraro memosbpis, pasgbaasmaro mbareseil
HA CerofHAmuATro, — b armocdepd, b mpeguyBcTBOBA-
J0Ch CTOJIKHOBEHie pas/IMYHBIXb CTHXIi, 3aBBIaHHBIXD
oouoBagemoii Poccin ess mopeopMeHHBIMD IIPOMIIBIMD, 1
s OTHOCHTEBHBIS CUJIB DTHXH CTUXIil, He cocunTal-
Wi 1 He naMBpeHHHA, ocTaBajNch 3arafgounbMu. Bymxy-
[eMy ICTOPURY oTKpoerest 3jbes muTepecHoe n O1aroxap-
HOe 1oJe 1A ero padorb, — HO W MBI, COBPEMEHHHURH,
JRUBYIMie TOh BJIACTHI0 TUXDH IEPEeXOAHBIXH> HOPMD, HE
MOSKeMD HI IPUHUMATHL NXb JNIIb KaKb COBEPIINBIIICA
PaKTB, HII JOBOTBCTBOBATELCS MAPTiiiHO-IAOI0HHBIMI OIVEH-
rami. Y Hach HensObaio possuaerca noTpeOHoCTh YACHITE

Komasapeecrkuii. 1
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cedb mpaBoOBYIO NPUPOAY TOIl CBA3M, KOTOPAA COEQUHICTS
HXD €O BCEMB CII0/RUBIMUMCS PYCCRIMD TOCYAPCTBEHHBIMD
crpoeMb. He macramo mm yme Bpems, rorma mphaaercs
BO3MOKHBIMB HAOpPOCATh OCHOBHBIA OYepPTAHIA CHCTEMBL
abiicreyomaro nocab manudecra 17-ro orrsépsa rocyaap-
CTBEHHAr'0 IIpaBa’?

Cb mepsaro e3rsifga o4eBUAHBI I Th BOBpasKEHis, KOTO-
PBIA STIT MBICIN BRI3BIBAIOTH. Moryrs ;11 BooGIIE yirossuThCs
Bb CIICTEMY IIOJIOKEH1sI, BOBHUKIIIA BB SIOXY IIy0OKATO
KpU3uca pyCcCROIl TOCYyAapCTBEHHOCTH I TAKD €r0 OTPa3nB-
miiAa? He myssno au repurbiuso osuiaTh, moka 9T mIpago-
0o0pasoBaHisd He KpUCTANLIM3VIOTCH, IOKA 3a HUMU HEe
COBACTCA 1IN IpeleleHTOBh, MOMOTAINIXD VIOBUTE
UXb IOAJMHHBIL CMBICIH — U JNUIIb TOTJA PIIOKATE
Kb HUMB UCKYCCTBO I0PUANICCKOI KOHCTPYRITN? TpyaHocTs
noa00HOII KOHCTpYKIin Thmp Gombe yeyryoasercs, awbws
Oosrbe HaamyHas HOpMa 3aKa0YaeTh BH cedb HIeMEeHTOBR®
N3MBHAEMOCTHI W TERYYECTH, I COOTBBTCTBEHHO €¢h STUMS
I{aH'b-—ﬁy,I[TO crabbers camasa moTpe0HOCTH HOJABEPraTh ee
aormartmdecromy usciabpoBaniol!). Raks momers nmomnobHoe
NCKYCCTBO 3am0JHNTH IPo0biael u mpuMunputs 6pocaroniigcs
BD IJiasa npotuBopbuial He mpunyskmgeno gm 0HO BB HTOMD
cayya’h mpnObrate Kb HaTAKEAMB, eme Goabe sarpynaaio-
UMb BCKPBITIC OPUANYECKONl HPUPOMBI CaMBIXh OCHOBE
pabiicTBy0OMAro  €Tposa I JA0INMB  TeHAEeHI[I03HVIO
OKpAacKYy?

1) Spiegel, Die Verwaltungsrechtswissenschaft, S. 10—11:
«Je kurzlebiger eine Norm ist, desto weniger ist man geneigt sie
einer dogmatischen Untersuchung zu unterziehen. Die Miihe der
rechtswissenschaftlichen Untersuchung soll ahnlich wie die pro-
ductive wirtschaftliche Tatigkeit sich lohnen».
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TsamecTs 9TUXD BO3paskeHlit He HOJ:KHA OBITH OJJHAKO U
npeyBesnunBaema. IlpaBo oroHYaTeJbHO 3acThIBIIEEe U
HeImoaBIRHOe BooOHe ectb ¢ukilis. [loaHoil Jrormyeckoii
mOC T BIOBATENBHOCTI, OTCYTCTBLS BCAKNXD MPOOBI0BH MBI
He Haiigems gaske Bb qusuiancturbl!) — rbvme Oesnageskube
OBLTI0 OBI UCKATH UX'b B ﬁpamﬁ ny0JIM4YHOMS BOOOIIE, B HOP-
Maxb, Onpeabasgomunxs rocygapcTBeHHOe VCTPOIiCTBO 0CO-
OenHo?). [locTaTo4HO BBIACHEHO, HACKOJbKO Kb HEMY He-
OpuMBHIMO 4YWCETO CcTaTHYeCKOe MOHNMAaHle, HACKOJIbKO
TOMTECTBEHHBIE KOHCTUTYI[LOHHBIE TEKCTBI MOTYTH TIOJIY-
yaTh pasHooOpasHoe nmpumbnenle Ha IpakTUKE, HACKOJIbKO
BUAHOe MECTO UpuHAAIe:RUTH 3A5Ch 00b1Ya0, KOTOPBIIl
BBIpacTaeTh BOKPYI'h cTaTeli, Kazajaochk Obl, caMOil MaJIOIIO-
ABIKRHOI kKoHcTHTyIin. He moBropsiercsas aum m 3pbes ToO
caMoe, 4yTO MBI MOKeMb BUABETL BB [APVIUXDH cepaxs
ObIT1sA, TAb O00AWKD BacTHIBIIEH HEMOABUMKHOCTI CKPBI-
BaeTh HEYCTAaHHYIO paboTy CO3MAAoNNXb II paspyliaio-
IUXD CUIH?

darkMbs  BoOOmE Hago0 Beerga MOMHUTH, YTO KPUTe-
pin 1 Macmradsl, BeIpaboTaHHBIe NUBIJINCTAMI, TpeboBa-
H1A JQOTMATHYECKOIl OTYeTIWBOCTH JHIIL BH Masoit mbpb

1) 1-a craThA IBeHIAPCKAr0 TIPaKAAHCKATO YIOMKeHIA MPAMO
NCXOAUTDH U8B NPU3HAHIA HeN30BRHOCTH MOA0OHBIXD TPOGBIOBS.
WNutepecupia cooOpakeHld OTHOCUTEIbHO IUBUINCTUKN Yy Zitel-
m a nn, Licken im Rechte, S.7 u.s. w. — ocofenno 06n «echte
Licken», S. 27 u. s. w. Hau6oxke nmocabgosarenbroe yuenie o moaHoi
JTOrMYecKoil 3aKOHUYEHHOCTH mpasa [gans Bergbohm ws Jurispru-
denz und Rechtsphilosophie, S. 372. Ognaxko u BeprGows mpuHY-
MIOEHD A [OKA3aTeIbCTBD HTOI 3aKOHUEHHOCTH COB[aTh TMOHATIEe
«der rechtsleere Raum»: mpaBo He MOeTh OXBATHTH MHOT000pasis
KNBHEHHBIX's OTHOIIEHIi.

) Jellineck, Gesetz und Verordnung, S.297: er o e,
IIpaBo coBpemenHaro rocymapersa, ¢. 261.
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MOTVTH OBITH TPUIOAKIMEL Kb PARAY BONPOCOBB, KOTOPBIE
KacaloTes TocygaperBenHaro yerpoiiersa. Haws Obl HE
OBLJI BHYIINTEJIbHBL 3acCayIu HBMEIKIXB TOCyAapeTBO-
pEOBD BB IOPUANYCCKOMB MCTOJTKOBAHIN CTPOEHL 1 bA-
TeJILHOCTH TOCYAAPCTBA, MBI HUKOTAA He TOJKHbBI 3a0bIBATH
0 Hen30bAHOIl YCJTOBHOCTI U NCKYCCTBEHHOCTH IIpejjiarae-
MBIXh KOHCTPYRINil. Pycckums mpemcTaBuUTeNAMD HaYKI
o rocygapersh menbe Bcero mpuamdecTBOBaJO. OBl MIHO
pupoBamie STHXb 3acAyr's WIKOAb Jlabampa 1 ap.; OHN
MOT'YTH HOYEPHHYTH BB Heil gparombumbie 00pasibl Ipa-
BOBOIl MBICJIII, HO BOCIOJB30BATHCA UMI HE 3HAYUTDH IIPU-
puMarh JgabangoBeKiii opmasmsmp 3a ratio seripta.
BripafoTka {OIMBI pyCceKaro rocyfapeTBeHHAro mpasa —
b0 Oyaymmaro, HO y#ke Bb HacTOAIlee BpeMs, Rakb HaMb
KayKeTCH, CTONTDH HA OvYepe[u MOArOTOBITeIbHAsA padoTa —
dopmyanpoBKa HEKOTOPBIX'H OCHOBHBIXD ef IIOJIOFREHIIT.
He ectsr am 3a1benr mamborbe OesomacHblii U BB TO iKe
ppeMs oObjaromiii nyrTh — BCKPBITIE TEXD IPEANOCHIIORD,
M3h KOTOPHIXH UCXOMATH BaKOHOMATEJIbHBIE MaMATHIKI
«repexopnoii  smoxmy!)? Ilo cambivbs  00CTOATENBCTBAMD
BOBHIKHOBEHIS MBI MOsKeM’b & priorl OyKujaTh, 4TO ITH
npeanockIkn, Hambpenno uiam HeHaMbBpeHHO, ORAMYTCA
nepeickazanueiMu. 1bmb e menbe 00HapyKUTh NXD BO3-
MOERHO Ch JOCTATOYHOIT 00BbEeKTUBHOI yﬁfanTeﬂbﬂochm——

1) Mpl He [MOIGKHBI MOAaBATHCA TOMY eCTeCTBEHHOMY OINTHIECROMY
ofMaHy, KOTOPELl CO37jaeTs TaKkoe pharoe P OTUBOIMOCTABICHLE MEKTY
9TUMD «IIepexXOIIHBIMb» XapPaRTEPOMb OI];HOﬁ 2IOX1T 1" BIOIHD oIrpe-
bauBIIIMEs — APYToii. 9T0, KOHEYHO, JNIIL PA3IHYie B CTEMeHI:
BIIEMEHTH TIepeXOHOCTH CYIECTBYIOTS BB UBHI BCAKALO 00IeCcTBa,
epelb KOTOPHIMB emie OTKphBaeTcs Oyjyimee, obIecTBa, KOTOpPOE
He IMOrpy:;eHo Bb BOCTOYHBIN KBleTH3Mb U He 0XBAYEHO IIPOIECCOMD:
POKOBOTO DPAa3loKeH1A.
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Jaske TpI TOMB OTpAHIYeHHOMB MaTepianh, KOTOPHIN Ha-
XOJAUTCS BB HAUIeMb PAaCIOPIAKCHIN.

Meronosorndeckn 3xbeh jgaercs 3ajaHie IepeidTH OTH
(parTOBHP Kb HXD IIPUYNHAMDB, OTH wbiicTBlit Kb HXBH MO-
riBamb. MosKeTh, KOHEUHO, KasaThCs, 4TO HI MOTHBAILA
HII IPIYNHHOCTD He BXOAATH Bh KPYTo30ps uscabposaress,
KOIZIa OHB CTPEMHUTCS YCTAHOBUTH JINAIIb IOPUANYECKYIO
nocarbgoaresnsHocth. He mpoumsoiigers Jau mHAYe amben
carbirenisn Thxp KOpHeil 3aKOHA JOCTATOYHATO OCHOBAHIA,
0o woropeixs yumirs lllomenrayeps')? Rakoe pascrosHle
orbiasiers Miph WHTEPECOBh U HAEATOBH, CTPEMIEeHLl
crpacreii, onpexbiABIIIXD BOJMIO 3aKOHOAATENA, HA TJIA-
3aXbh KOTOPATO COBEPIIAJICS BeJINKil MCTOPUYIECKIIl mepe-
JIOMB, U Miph HCKOMBIX'h OPIANYECKNXD OTBJICYEHLIl?

Pazcrosinie, BO BeAKoMb caydah OesmbpHO yBeamunBae-
MO€ B’h CIJIY OOBIYHOIl MIJII031IT, KOTOPas CO3aeTcsI OTh Mpe-
yBeIMYeHHAT0 A0BEpiA Kb I0PUANYECKOMY (QOpPMATI3MY.
B® #opmaxh IpaBa Bcerja BOIJIOIAETCA Ta WM pyras
MOTHIBAIif, I 0HA BEICTYHaeTh TEMB ABCTBeHHBE 1 OKA3BI-
paerca Thmb naTepecHbe puia uscabposarensa, wbmp Gorbe
TO{0OHBIMB HOPMaM'b IPUCYITh MePBOHAYAIBHBIIL, TAKD CRA-
3aTh, Xaparreps, vbMbp Menbe 3a HUMU CTONTD JIOITKA IOPIU-
IYeCKAaTo COCYIECTBOBAHIA I IOPUANYECKATO ITPeeMCTBa.
Bce 970 0c00eHHO MPUIORIMO Kb COBPEMEHHOMY TOCyAap-
CTBEHHOMY CTPOIO Poccin; opumerh god:edd 345¢h BB 13-
pheTHBIXD cTamiAXD cBoeil padoTe HensObmuo obpamarbes
BB IICHXO0JIOTa, CIOCOOHATO pacHu@pOBBIBATL YCJIOBHBII
S3BIKS BAKOHOMATEIbCTBA M MGCTUIHYTH CMBICIIh, BJIOYKEH-
HBIIT Cclojla ero aBTOPaMIL..

1) Ueber die vierfache Wurzel des Satzes vom zureichenden
«Grunde, §30 u.s.w., §49 u.s.w.



¥,

Onpexbants 00uiiii xapakreps pyceKuXbs JCHOBHBIXH
3aKOHOBD 3HAYNTH HATH NX'b POAOBHIE TPU3HAKRI I OTJIN-
qaIol[isd CPeAN 9TOr0 POAa 0COOCHHOCTIH.

Uro wacaercsi IEpPBBIXB, OHII He MOTYTH IOJIeKATH
cnopy. Ouesnpno, Hamn OcHOBHBIC 3AKOHBI IPIHAJIEHKATD.
Kb KJIACCY MHMCAHHBIXh KOHCTHTYILil. BB 3TOMB 3aROHE
23 anpbaa 1906 r. He mpejcTaBIsOTh HIYEr0 OPUTUHAML-
HATO, U TO 00CTOSITEIBCTBO, YTO OHI HE HA3BIBAIOTC KOH-
CTUTYIIOHHBIMU, HUMajg0 He MBHAETH CYI[HOCTH mhia,
Kakb ero ne wBHAETH HanMeHOBaHie NTAMIAHCKOM KOH-

cruryiin 1848 r. — craTyToMb M aBCTPLICKNXDH 3aKOHOBD
1867 r. — ocHOBHBEIMEN 3aroHamu. MoTuBbl, IO KOTOPHIMD
apTopsl Hamuxb OCHOBHBIX'H 3AKOHOBD HE COUIN BO3MOF-
HEIMB YIIOTPEONTH TEPMIHD CROHCTHTYIIy WM «ROHCTHTY=
mionmEby, 31bcs Oespasmmunsl. 23 anpbas 1906 r. Poccis
[OJIYUIIA KOHCTHTYI[IOHHYI0 Xaprifo. JTo yTBepsKaeHle 00-
ake mpocToe, pOCTYIHOE OOIEIPUSHAHHBIMD CPEACTBAMD
oKa3aTeIbCTBa, UMb YTBEPFKIEH1A OTHOCUTEIBHO «obpasa
npasienisy BH Poccim. O0pass mpaBJieHlA ecTh IMOHA-
Tie, B’h KOTOPOMBb COEIUHEeHBI jopnpdeckie m GaxTimyecKie
[IpH3HAKN; BO BCAKOMD CJIydah Mpejmoaaraercs He TOJLKO
HAJIMYHOCTh U3BBCTHBIXH OQUIlaTbHO YCTAHOBICHHBIXD
HOpPMb, HO I XapaKTep® HXb ocymeersiaenia. Heobxomu-
MOCTE CUITATHCS ¢ DTHMD IMOCTBIAHIMD IOCTOAHHO OCHIO-
HAJTA  TPaJANIOHHBIA goraccnuKanin  TocyaapCTBeHHaro
yerpoiicTBa, KaKb 9TO MBI BUIUMD Bb paznundenin état u
gouvernement y bojpna, 0T9acTil Bb IPOTUBOIMOCTABIEHIN
Staatsformen u Regierungsarten y HKanra. Mer moka MO-
oMb OIBHIBATD HCKIIOUITENBHO 3aKOHOJATEIBHBIN Ia-

MATHIKD, COfepsKaIiacs Bh HeMb HOPMHL. [TockoaABKY MBI



}

/i

OepeM’b BTH HOPMEL, Pocecis ectb, 0e3b coMa’bHls, TOCY-
1apeTBO KOHCTUTYIIIOHHOE!). |

Topasno cuosribe naxomnenie differentia specifica —
ot mosKHB OBITH BHIBIIEHBl KAKD Hanboabe BafHBIA,
1 3rbeh meperh HAMIL IIMPOKiH BEOOPD. Boo0ire roBops,
¢hb TOUKN 3PBHIS MOINTHIECKON mop(omorin, BCARASA
KOHCTUTYIIA XapaKkTepusyercsd TOW WAM MHOW OpTraHN-
garfieit Baacreii W THMB WIN MHBIMD pacupexbiaenieMs
Mesray HOMI Kommerenuin. ke 6paTh, HaAmpUMBpPD,
HapojHoe IMpeficTaBUTeNbCTBO, KaKb OTJINYNTEIbHEI 3JIe-
MEHTD KOHCTUTYIIIOHHATO TOCYAapeTBa, TO MOKHO Pas-
Jqu9aTh IMMHPOTY BOIUIONEHHBIX'H BB HEMb nyOJINYHBIX'D
mpapbh — BB CMBICTH pacrmpocTpaHeHls NXb Ha oorke mim
menbe mmporle cionm — 1 comepsranie mosHOMOYld. Ho-
HEUHO, DTUMI JIBYMS CTOPOHAMU HE HCYEPHBIBAETCA 0=
JTHRO-MOPOITOTITIECKAs XapaKTepucTuKa JanHaro CTpos:
panpumbps, coepsramie MPaBNTeaIbCTBEHHBIXD IIOJIHOMOY1ii

1) CoBeplIeHHO HETOHATHO, BH KAKOM® cempcns Hatscheck,
Allgemeines Staatsrecht, B. I,S. 23, npnyuciagers COBpeMEHHYI0 Poc-
cilo Kb «aBTOKpaTissMby. Taroe yTBepkeHie uugeTh ropasao narke,
ybMDb IpHU3HAHIE TOCIOACTBA Bb Heii MEEMAT0 KOHCTUTYIIIOHAIN3MA
(Scheinconstitutionalismus), OCHOBAHHATO HA HecooTBETCTBIM OpH-
ueckoii opMBL U cofiepskaHiA. Bb raasaxhb lauexa u gopma, mO-
BUNMOMY, HOCHTDH ABTOKpaATHUeCKlil XapaxkTep® HACTOILKO ABHHIN,
yro HBTH HATOOHOCTH ero MoKaseBaTh. HampoTmB®b TOTO, IO CTPAH-
HoMy HemopasymbHio, BH MOMYIAPHOMD 0630ps KOHCTHTYIIIOHHATO
nmpasa, NpUHAIeKAIIEeMD npogdeccopy HOHTYIIH, Yike Vupexaenie
6 aprycra 1905 r. ABMIOCH pyCCKOil KOHCTUTYIleil, Tpu 4YeMdb aBTOPD
KaKkb OBl COBEPIIEHHO 3a0bIBAETD, YTO nonaomouisa I'. Jlymer 6-T0 aB-
pycra OBUIH TOIBKO COBBIIATENbHBISA. Contuzzi, Diritto costi-
tuzionale, p. 63: «in data 19 agosto 1905 si e publicato in Russia
'lUkase imperiale contenente la legge, che promulga la Costituzione.
Con essa lo Czar ha riconosciuto il diritto del popolo a partecipare
all’esplicamento del Potere Legislativor.



MO3eTh UMBTH COBEpIIEHHO pPAasHBlil CMBICAD Bb CBASH
¢h TOI MM APYTOil opranmsalieil mpaBUTeIbCTBA, oOesme-
quBAONiell ero COMMAPHOCTb €¢b OOIECTBEHHBIMD MHb-
HieMb WA, HAIPOTHBGH TOrO, IPEIOoCTABIAIICH eMy
MOJIHYI0 He3aBUCUMOCTH OTH BTOr0 MHEHIA — JIOCTATOYHO
CpPaBHUTH TapJaMeHTapHBIN 1 Ny aIunCTuIecKLil mOpsIOKD.
Cs apyroii croponst, yababubiii BECH, TaKb CRA3aTh, HAPOJ-
HAT0 IpeJICTaBUTEIbCTBA CYIeCTBEHHO 3aBUCUTD OTH 000IX'D
VEA3aHHBIXD 9J1eMeHTOBD. OHAKO HEIOCPeJICTBeHHO CBA3N
srben whre. MBL He TOJNBKO MO&eMb cedb mpeacraBuTh,
HO I 3HAeM® BB IBHCTBATEIBHOCTH YpPEe3BHIYAHO MINPO-
xoe usdumparespbHOe IIPaBo IPU BeChbMa OrpaHIYeHHBIXD
IOTHOMOYLSAXS HpefcTaBuTeabeTRa (DUHIAHILA); MOAKEMb
IpefcTaBuTh W OJUrapXuyecklii n3dMpaTeIbHbI 3aKOHD,
COCMTHEHHBII b BEPXOBEHCTBOMD HapiamenTa (AHIIA
no pedopmer 1832 1.).

s mameit whan — uscabroBarh IOPUNIECKLA TIPefi-
noceuikn OCHOBHBIXD 3aKOHOBDH — BayKHO WNMEHHO CBOE-
obpasHoe pacupegbienie KOMIETEHIIN Y BHOBH CO3[aH-
HATO HAPOAHATO IIPECTaBUTEIBCTBA 1 IPOYUXH OPraHOBD
rocyJapCTBEHHON BJACTH — Ipedie BCero BJIACTH Mo-
HapXa. SaKOHBI O BHIOOPAXD Bb locymapcrBennyio Jlymy
n [ocymapcTBeHHBIH Cobrs MOIyTh OBITH BechMa ITBH-
HEIMII CcBUBTEABCTBAMI OTHOCUTEIBHO IIPABUTEIbCTBEH-
HOIl IOJUTUKI, HANpaBJIeHHON HAa pasINnYHbIC 0011eCTBCH-
Hele KJacchl 1 HapojHocTH. Bypymiit meTOpuRh. He
TOABKO PYCCRATO HAPOMHATO HPEefICTaBITeNBCTBA, HO «HIePe-
XOJHOIT 5II0XI» BOOOIIE, KOHEYHO, He IPOiiAeTh MIMO HUX'D.
Owup oTMBTUTH U HIpuBJIedeHle HOBBIXD CJI0CBD Kb IMOJIITII-
geckUMb ITIpaBaMb Bb U30HpATETHHOMD garonh 11 pe-
ka6psa 1905 r., I IPOTUBOILOIOKHBIIL II0 CBOEMY JIyXy aKTh
3 iomsa 1907 r., Kakb OHB M300pasUTh U MHOTOUNCJIEH-
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HBIST CEHATCRIA PasbsCHe s U aJIMITHICTPATHBHY 0 M30mpa-
reapHyI0 npaktuky. Ho ropujpndeckisi mpefIOCHIIRIL Ha-
mieii KOHCTUTYIIN OTPasKaioTCsA MMEHHO BB pasrpaHquHiu
npaBoMouiii. 3beh JesRans i MIaBHBIL CMBICTD MaHn@ecTa
17-ro oxrssOpst, KOTOpbli BMEBCTO TpajguIOHHON HEpas-
rhaproctn Baacrn Monapxa Bospbijaers ydacrie mpej-
CTABHTENLCTBA BB ocyliecTsiaenin = aroii Baactm. Ilpomc-
XOIJIa KopeHHad IepeMmbHa Bb NCKOHHOMD IOCY[AapCTBEH-
HOMB cTpoh, mepembHa Bb TOMB, YTO CUNTAIOCH HE TOJBRO
MOANTHYECKOIT, HO 1 I0PUANYECKOil ero 0CHOBOIl, RAKD 00b
STOMB HAIOMHUHAG elle BHOJHE KaTeropmyHo MaHu@ecTsd
18 despaiss 1905 r. Ecan Obl y HACH BOIILIO B FRIBHD Vupe-
supenie Nocvmapersennoit [ymsr 6 asrycra 1905 1. 1 i
aroii J[yMBI BBeeHO OBLIO X0Ts Obl «BceoOmiee, paBHOE,
raiiroe 1 mpAMoe Gesh pasinyis mogay mT. m. — 3xbenb ene
HeJIb3s OBLIO OBl TOBOPUTH O HMOBOPOTHOI TOUKE BB TOCY-
apCTBEHHO-TIPABOBOMB  CMBICIE, pash COXPAHANCA «He-
IPUKOCHOBEHHBIMD OCHOBHOM 3aKOHD Pocciiickoit nMIeplin
o cymecrshs Camonep:xaBHoii Biacti»'). He mmmeno sua-
yenist, 4YTO HU OQUHD W36 TPeXb N30MPATENHHBIXD 3aKO-
HOBH, Kawp u llomosenie o BeOOpax® BB l'ocygapcTBen-
aptit CopbTh, He OBl OTHEeCeHB Kb OCHOBHBIMG SaKOHAM,
HOTOpBIé BOOOIE COBEPIIEHHO OOXOMATDH MOJIYaH1eMb CO-
cTaBbh PYCCKNXD 3aKOHOMATETBHBIXD YUPEHICHLI, 11, carb-
OBATEIBHO, XOTs OBI II caMoe KOpeHHoe msMbHeHle HToro
cocrasa ne Tpebyers nnnniarnss l'ocynaps. Sgbes Kaks Obr
MPUBHAETCS, YTO HMOJUTHYECKAS Ba/KHOCTH STHUXD n3bupa-
TeIBHBIX HOPMB He [0CTATOYHA, Y4TOOBl B HUXH BUILTH
RAMUTAIBHBIA OCHOBB TOCYJApPCTBEHHATO CTPOs®).

1) Maundecrs 6 asrycra 1905 r.
2) OTUMB, KOHEYHO, HAIIN OcHOBHBIE SaKOHB HE OTINYAKTCA OTH
MHOTHXH KOHCTUTYIIl, KOTOPHIE TaKKe yMaIYNBAOTDH 00b u3bupa-
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Uraxs, pomxuel OHTH oTMBuUeHBI XapaKTepHBISA 0COOEH-
HocTn, orjmyaronia Hamm OcHoBHBIE 3aKOHBI CpeIH JPY-
IIX'B KOHCTUTYILE TO pacuipeabaeniio KOMIETEHIIN MesRIY
PAa3JIMYHBIMI TOCYAapPCTBEHHBIMII OpraHaMi U MpesKAe BCero
10 KOMIIETeHI[INI BHOBHL CO3[laBaeMaro HapOJHATO IIPeI-
CTaBUTENLCTBA. STBCh U OPUAMYECKIA TIPEMOCHIIKN, CO-
OTBETCTBYIONIA IMOTUTHYECKIMD MOTHBAMDB, KOTOPBIMI
PVROBOAWINCE aBTOPH (OCHOBHBIXDP SaKOHOBSH, JIOJHKHBI
ornevarabrbes mawborbe apersenno. OTEICKNBAs UX'B, MBI
MOReMb cabnoBare BBH mopAARE TUIaBHBIXD (QYHRILE, KO-
TOPBIA  BBIMOJHAKTCA 110 KOHCTUTYIIOHHBIMDB TEKCTaMb
COBPEMEHHBIMU TapJjaMeHTaMu. |[aKOBBIXE TpPHU:: 3aKOHO-
jarejabHad, OmMKeTHAs W KOHTPOJUPYIOMIAA yIIpaBJie-
nie. besciopno, oTHOCHTeNbHAS BasKHOCTH UXB MbHsAETCA:
ecan gpanirysckasa woucruryiia 1791 r. mpasmiabHO 000-
sHaumiaa magary mupefcraBureseii caoamu: «Corps 1égis-
latif», To BB coBpeMenHOMD aHTJlIICKOMSB IapjamMeHTh 3a-
KOHOJaTeabHass IBATeIbHOCTH BB 3HAUYNTEJBHOW CTEIeHN
OTCTYIIaeTh Ha 3ajHlil Ians mpeab pOCTOMD 3aKOHOAATeIb-
HATO BJIlAHIA KaOuHera. Bb cOBpeMEHHBIXB «CYMEpPKaxb
ImapJaMeHTapHaro cTpos» npocTasg W IpospavyHas cxema
Monreckpe MOKeTh Kas3aThCA CTPAHHBIMD OITUYECKUMb
00OMaHOMD.

TeIbHOMD TOPAAKE (MTamiaHCKoil, WIBeCKOIl, ANOHCKOI) — XOTA
GONBHIMHCTBO KOHCTUTYIN BKIOYaeTh o0Ifie IpUHIINIE J1BiicTBY0-
niaro BB CTpaH'IS I'IBGprlTerHaFO IIpaBa, IMpeaocTaBIAA JINIIIb NX'b
pasBuTie BB MOAPOOHOCTAXDH OOBUHOMY 3aKOHOZATENbLCTBY. Takoe
BHECEeHIe BB TEKCTH KOHCTUTYIIIM OTY3CTH, BBPOATHO, 00BACHAETCHA
nmoTpeOHOCTHI0 Pa3IuuuTh COCTaBbh BEPXHed M HIGKHeIl IajgaThl,
ocoGenno Tamb, rib u mepsas seibopHasg. Y Hach Bb OCHOBHBIE 3a-
KOHBI, ¢T. 100, BOILIO AMIIL MPaBMiao, 4To uncito wiexnosd I'. C., Ha-
3HAYEeHHBIXb Kb l'IprI(IyTCTBOBaHiIO, HEe MOMETDH IIPEBHIIIATH Yucliia

BHOGOPHBIXD.
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H¥b1p ocuopamiii sTomy yauBiaaThea. Heabssa Tpen-
craBiasATh ce0h cBA3L MEMIY OpraHaMu I nXb (QyHRIIAMY,
kakp whuro mpubmraamomeecd Kb MOCTOAHCTBY cOOTBBT-
CTBYIOIUIXD Oi0JTOTMYECKIXD COOTHOIIEHI — Bh  OTOMb
saKJI0YaeTcCA efBa JiI He caMasd oOllacHadg CcTOpoHa MeTa-
$opb, MepeHeceHHEIX's 3B 010071 BB HAYKY O rOCYAap-
creb. Ho Bee-Takm m [0 HAcCTOAIAr0 BpPeMeHN e:KeIHeB-
past pafoTa TMPeACTaBUTENbHBIXD YUpeseHlii IpoTeracTs
Bh VKABAHUBIX'h PAMKaXb, M, MPUJABAs NMb JHAIb CIy-
;ke0HOE 3HAYEH1e, MMI ECTeCTBeHHO NPUXOAUTCA IMOJIb30-
BaTHCHA, Pash HYMKHO COMOCTABIATH 00BeMb MOJTHOMOYIIL.

Fosopsi 0 3aroHofareabeTBh, Kakh ORHON M3%H TIINY-
HBIXB (POpPMB TMapJaaMeHTCKoil abATeabHOCTH, MBI MCXO-
UMb 13h MaTepiaJbHaro CMBICJIA 3aKOHA. JTOTH CMBICID
BEIPAKACTCS BB TOMB, YTO 3aKOHDB €CTh aKTh, yCTAaHABIIN-
gatongiii o6myio, abcrpaktayio HopMmy. Takoe monmmanie
BHITEKAeTh 13b aHaJn3a YCJOBlil COBpeMeHHAro rocyjaap-
cTBa; 0HO uMbers 3a co00il 1 AANTENbHYIO HE TOJBKO IO/~
THYECKYI0, HO OPUINUecKY0 Tpaauiio: BbEap yike 1A
[Hanumiana lex est commune praeceptum?!). Ho ecanm Ta-
KOl CMBICII' BaKOHA sIBJIAETCA Bh HALINXD INIa3axXh OHUMD
n3b manboarbe mpouyHBIXDH IMplodpbTenlii rocyaapeTBeHHOI
HAVKH, HeJb3s BaKpHIBaThH TJlasa HA TO, YTO OHDB JaBAb
1 1aerTh MOBOMG s Ibjaro psama KOHTPOBEpPCOBb, nMbio-
MUXB AAJEKO0 He TOJBKO Teopermueckiii murepecs. Co-
cTaBJsIeTh Ju oomEoceTh essentiale 3akoma, m Kakb Tarkoe
JONyIIeHie COTJACUTh ¢h 3aKOHAMII YaCTHBIMU, Cemapar-
HBIMU, PEryJUpPYIOMUMI eJUHCTBeHHOEe, He IOBTOPIeMOoe
nomoskenie? I'mb KoHKpeTHO HPOXOAUTH I'paHb, OTALIiII0-

4 g, T, tit.is; 1.
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masg 3aK0HOJATeJIbCTBO OTH yvipasiaenia? Bp RaroMb
IOpPUIITYECKOMD OTHOMIEHIN KB DTHMbD MaTeplaJbHBIMbB 3a-
KOHAM® JIOJKHBL HAXOAUTHCA JApyTle arThl HapoAHAro
[peJCTABITEIbCTBA, CXOMHBIE b HUMI Bb (POPMAibHBIXD
[PUBHAKAXD !

DI TPYAHOCTH CO3[AI0TH HCRYyIIeHle 000HTHCH BOBCE
Gezs MaTepiasbHaro ompegbiaenis  3aKoHa W OTHECTH
Kb HEMY BCE, YTO OCYHIeCTBJAETCS HAapPOJHBIMD IPecTa-
BUTEIBCTBOMD U I0JYYaeTh CAHKILIO I'JIaBbl rOCyAaperBa,
T.-e. OrpaHMuNTHCA TpuMbHeHieMb Kb YCIOBIAMB COBPE-
MeHHAro rocygapersa GopMyanpoBKI, JaHHOM €I1e y Fasal).
(hopmaibubisa onpexbienis BooOIe MOTYTH OBITH J[AHBI
ropasgo 6ombe Touno b mpuwmbneniems Gombe oruerTiin-
BHIXD JeMapKANlOHHBIXD JNUHLI, 1 IOTOMY IOpUITYecHasd
IpaKTIKa BCerjga Kb HUMD rarorbers. Ho aerko BugbTh,
yro paspbiieHie TPYAHOCTH 3mbch TOJBKO Kaskylileecsd:
oHA MPOCTO OTOABUIACTCA. Ilo raromy, BB camomb Abab,
BHYTPEHHEMY IPU3HAKY PasrpaHn4InBaercs EATeTbHOCTE
paBUTENbCTBA I IIpefcTaBuTenbersal e 3a dopmannb-
HEIMD pasrpaHndeHieMb He CTOUTDH — CO3HATEJNBHO /I
Ge3c03HATeIBHO — MaTepiaabHoe, T0 Mbl BCTYNaeMb Bb 00-
qacTh HeoOBACHUMBIXG cayuaitnocreii. Ilogemy ussbernbie
AKTEL TPeOYIOTH YCIOAKHEHHOH W JIMHHOW IPOTELYPh,
y4acTisgi HAPOAHArO IPEefCTaBUTENIHCTBA, a npyrie HBTH?
OueBuaHO, ONHI W3H HUXDB HpusHaoTes Ooabe BaKHBIMU,
abMp Apyrie, BHIBBHIBAIOIIMI HEOOXOAUMOCTE, B 0COOBIX'D
rapaHTiaxs — HO BBAB camas nojgobnass paciybura yske
peAnoaaraerTb oMY IeH1e HBROTOPBIXD  O0BEKTHBHBIXD

1) Lex est quod populus iubet atque constituit — Bb ominuie
orh Toro, quod plebs iubet atque constituit, ...senatus iubet atque
constituit, ...imperator decreto vel edicto vel epistola constituit.
Gaius, I, 3, 4, 5.
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oramuiii. OrpomMaas 4acTh CYLecTBYIOINXD KOHCTHTY 11
TOBOJIbCTBYETCA JMIb  Obritoit CyMMapHOil XaparTepi-
CTUROII IapJaaMeHTCEIXD mpaBoMoulii, a 9TH IIpPaBoOMOYILs
Bh 00MEeMb JLOBOJBHO OJUHAKOBBL — 3HAYNTD, purOJI31-
TeJBHO OMMHAKOBA 1 BBIIeyKasauHas pacifbHKa Bb 00-
[ecTBaxb, pa3n'hﬂmom,mx1) B OOJILIIEI WJNM MeHbIIeil
crerenit  coOBpeMeHHoe mpasocozHamie. Fime menbe MO-
JKeMH MBI OCTATHCSA TP UCKIOYNTENBHO (POpMaTbHOMD
HCTONKOBAHIT BAKOHA, eCJIU MBI IIpeicTaBuMb cedb apyron
roCyiapCeTBeHHbI ¢TPOI, ubMBb KOHCTUTYI[IOHHBIL BB CO-
BpeMeHHOMb cMbicah. Bb aenHCKoil [leMOKpaTi, Hampi-
whps, Hapojoe codpanie MOTJIO N3ABATE JUIID PHPLeUaT,
a mamamie vopor upepnosarasio Ooabe CIOMHYI0 TPOTE-
ypy, ydacrie cypedHaro oprasa — regiaint). Ha aToMb
npumbpb scHo, 4ro MareplaabHOe pasJimdle 3aKOHA 11 PaC-
MOPSKReH1A, KaKb 1 mpu3HaHle, 4TO MePBBId ecTh Ooarbe
paskubll 1 Goabe oTBBTCTBEHHBII AKTH TOCYAapCTBEHHON
BJIACTI, OBLIW MPUCYIIH JPEBHEI IeMOKpAaTin; TOJbKO OHA
cTpeMmiIach 06e3nednTh BePXOBEHCTBO 3aKOHA COBEPIICHHO
UHBIMB TyTeMb, wbMb gbitcTByoMlil TOPAAOKD — IyTeMb,
KOTOPBII IpefcTaBiseTs HWhroTOpoe CXOACTBO €D cyneo-
HBIMII TapaHTisAMI, OXPaHAIIUMI [IPEBOCXOACTBO KOH-
CTUTYIIN Hagb OOBIYHBIMB BaKOHOMATEJIBCTBOMDB B Co-
equaennpix’s Hlraraxs. Momuo mpencTaBuTh TAKO TOCY-

1) Sch ém an n, Griechische Alterthiimer, Aufl. 4, B. 1, 5. 410;
Gilbert, Handbuch der griechischen Alterthiimer, B. 1, 5. 283
(«die in den Beschliissen der Ekklesie zum Ausdruck kommende
Souveranitit des athenischen Volkes war durch die Gesetze be-
grenzt. Das spricht sich in der Anwendung der yoagn TTOQAVOUDY
deutlich aus, welche zugleich, da durch sie verfassungswidrige Be-
schliisse gehindert werden konnen, far eine Schutzwehr der demo-
kratischen Verfassung gehalten wurdey).



14

AApPCTBEHHBIIL cTpOil, TAE BepxoBeHCTBO 3akoHA IIOJIVYNTD
o0Oesmevenie B OPOXOMRACHIN €r0 4Yepess HapPOIHBIIT pe-
depenyms u T, m, [TosTomy Besikisi momerrrn OTBEPrHYTH
MaTeplajgbHOe BHAYeHie BAKOHA MOGKHEL BECTH KD COBep-
IIEHHO HepaspBIINMBIMG TeOpeTuYe KM 3aTPY/AHEH1AMB ).

borke o6bmators na mepeii B3TJISAh TaKlA 00BsACHeH1A
SAROHA, HpPU ROTOPEIXB (JOPMAIbHOE U MaTepiaabHOe 3HA-
YEH1s ero, TaKb CKa3aTh, COBMALAIOTD: BCK aKThI, UMbromI1e
hopmy sakoHa, omIHUANTCH OGIIIMD COJlepARaHIeMb, U
9TO MocbHee OMATL-TAKN NPOABIAETCH TOTHKO BB IaH-
Hoit popmb. Ha sroms ocobenno macraupans g5 momemmik
nporusd lenmunera n JlaGanga Demenb: BB ero raazaxs
SaKOHDB eCTh Ta (opMa TOCYNaPCTBEHHBIXD BOJIECISHSIBIIC-
HIil, KOTODBIMI CO3TAeTCH 00DBEKTIBHOE IIpaBO, KarOBOE
MORHO KOHCTATHPOBATH BO BCEXD TaKbh HA3BIBACMBIXD
hopmanbHEIXD 3aKOHAXD2). Hy:no mm morga BooGute op-
MaJbHOE TOHATIE 3aK0HA? OueBugno, ogaaro Ml nmkems
sbes wbmo e mpocroit maTsmskoi. Ecan me IpULaBaTh

Y) Cu., nanpumbps, Z o r n, Das Staatsrecht des deutschen Rei-
ches, S. 401 u.s.w. V macey JIas a peBckili, Jlekuinm mo pve-
CROMY rocynapcTBeHHOMY mpasy, T. 1, ¢. 413; cp.tame B. e c-
¢ € Hb, Teopia mpaBoBoro rocymapcrsa sb coopunrb «IloanTnyeckiii
CTPOIi COBPEMEHHBIX'D TOCYHAPCTBEY, T. I, ¢. 136—7.

>’ Haenel, Studien zum deutschen Staatsrecht, B. II, S. 275:
«das Gesetz... ist... diejenige Form des Staatswillens, welche aus-
schliesslich fir die Erzeugung von objectivem Rechte, fiir die Schaf-
fung von Rechtssatzen bestimmt und geeignet ist»; S. 281: «die con-
stitutionelle Form des Gesetzes... fiir Alles, was der staatlichen
Regelung durch Rechtssitze fihig und bedurftig isty. Ha Toii mxe
To4urb 3pbuia Maprums, Boobme phako pacxomgamiics ¢b I'enenems;
¢y. ero Abhandlung iiber den constitutionellen Begriff des Gesetzes
nach deutschem Rechte Bb Zeitschrift fiir die gesammte Staatswis-
senschaft, B. 36, H. 2, 1880, S. 249 u.s. w.

e ——
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MOHATIIO O00BEKTHBHATO IIPaBa COBEPIIEHHO IPOU3BOJIb-
HAro pacliipeHis, HeJb3s cKaszaTh, YTOOB OHO BB COBpE-
MEHHOMh KOHCTUTYLLOHHOMB TocyaapeTBh cospaBaioch
BebMn sakoHopaTe N bHBIMI 110 GopMb akTaMm HapOIHATO
npeicTaBUTeJIbCTBA, U elle MeHbe MOKHO YTBEpsKIATh,
YTO OHO co3fiaercs ToJabko umu, Ecan ke Bebmb popMaib-
HBIMh BaKOHAMb HPUINCBIBAETCS CBOeOOpasHBIl HOpHIAN-
yecKiil BUPYCD, €CJI B HUX'B BUAATSL O0rbe KaTeropmyatoe,
TaKbh CKasaTh, BOJEUBBSBIIEHle TOCYAapCTBEHHOIl BJIACTII,
TO STUMB JHUIIb Iepefpasupyercsa (opmanabHoe ompenb-
JeHle, HO BOBCe He O00BeIUHAETCH caMoe cojepskaHle
OTHOCAINXCA CIOIa aKTOBb.

Tarkumbs o0OpasoMd TBepjoe pasinyeHle 3aKOHA BB Ma-
TeplaJbHOMB U (POPMATLHOMD CMBICIAD JOJIAHO OBITH IIPU-
3HAQHO JIOTMYECKOII HeoOxoauMocThio. CGTOJb 3ke HeoOXOomu-
MBIMB HaMb KayKeTcsd YCTaHOBUTH, YTO MaTeplajJbHOMY
BaKOHY MOJKEHD OBITh IPUCYIH 0Ol NI — 4YTO BB JaH-
HOMB cJyda’h IouTH OHO3HAYalle — OTBJEYCHHBI Xapak-
Teph; JOrMYecKoe pasjanyeHle OTBJIeYEHHAro # 00OHIATO
g3nbeh MOskeTh OBITHL He TpuHnMaeMo BO BHumamle. Hk-
MeIKie IOPICTH, YTBepsraaouiie nogoono Jabauny n lemmn-
HEKY, YTO CVIIEeCTBEHHBII IIPUBHAKD B3aK0HA — He 00uI-
HOCTH, 4 HAJMYHOCTH IpaBoBoro mojoskenis (Rechtssatz),
KOTOpOe MOkeTh MMBTh OueHL OTpaHHYeHHOe, AasKe eJu-
HnuyHoe npumMbHeHie, He BB COCTOSHIN OFHAKO OTPHUIATH
TOI'0 OTBJIEYEHHATO MOMeHTa, KOTopwIii oTiabiaaers Rechts-
satz m Rechtsgeschdft. Beawriit sakons, perysampyioniiii
Karoili-HnOyab oTwbapHbIl cavyail, sakons ad hoc ckpsr-
BaeTh MPEAIoI0KeHle, YTO U BH OYAYIIEMb, €CJ I10{00-
HBISL CTedeHIsA COCTOSATeIbCTB OCYIIECTBATCH, OHIL OVAeTSh
peryJanpoBaHbl OAMHAKOBHIMB o0pasomsb. OOmniii xapax-
Teph B3aKOHA HICKOJILKO He HApVIIaeTcsa ThMb, 94T0 yRazan-
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HBIA CTeYeHld MPOMCXOAATH PBAKO, 4TO BB rOCyAapCTBeH-
HOIT #RUBHII OHIT Pa3CMaTPUBAIOTCST, KAKD H'BYTO HeTUIIITYHOe,
naske MpsaAMo uckiapounrtenabHoe. llockoabRy coBpemMeHHOE
IpPaBOCO3HAHIe MUPUTCA Cb UBBATIAMU, AUCIIEHCAIISAMII I
MPOYNMII MCKIIOYeHIAMI 1135 00maro mpaBuia, YCTaHO-
BJIEHHATO BB 3aK0Wb, 9T UCKII0OUeH1A TOJHHEL PA3CMaTPH-
BAThCA HEe KaKb CBOEOOPA3HBIA IPUBIJIEriN, CO3aHHBIA
BB M0Jb3Y ONpebIeHHBIXD JUIB, M0Ab3YIONIXCS M0YeMY-
00 BHUMAaHIEMd 11 0JIar0BOJIEH1EMD 3aKOHOATEN A, 8 KaKD
mpumbienie Apyroro odmiaro ImpaBuia, OrpaHIYNBalo-
maro jphiicTrie yeranosiaennaro zakonal). Taroe npusnanie

1) Laband, Das Staatsrecht des deutschen Reiches, Aufl. 4,
B.1I,S.1u.s.w.;cp. 573: «es giebt mit einem Worte keinen Gegen-
stand des gesammten staatlichen Lebens, ja man kann sagen, keinen
Gedanken, welcher nicht zum Inhalte eines Gesetzes gemacht wer-
den konne». Jellineck, Gesetz und Verordnung, S.232. IIpo-
TUBOIOIOKHBIT B3MIIAD, YTBep:RIaomiii abCTpaKTHHI XapaKTeph
HOPWD 3aKOHOBD, IpeCcTaBleHh Bb HBMEIKOM PUUYeCROM JuTe-
parypb pAAOMB ToCyaapcTBOBBIOBE, KOTOpPHE crbayors 30bCh
TepGepy — cm. ero Grundziige eines Systems des deutschen Staats-
rechtes, S. 140, — Ponne, T'. Maiieps, [lynsie; cp. S e 1 I 2 0 4
Der Begriff des Gesetzes im materiellen und formellen Sinne;

Anschiitz, Kritische Studien zur Lehre vom Rechtsgesetz. Co-
BepUIEHHO CBOe0Opa3sHo yueHle 0 BaK0HAXD, B'b MarepiallbHOMD CMBICTE
croBa, OOHIUXb MOMOOHO TOMY, KaKb OO 3aKOHBI TIPUPOBL, Y Zi-
telm an n, Irrthum und Rechtsgeschaft, S. 203. V ¢panunysckuxs
rocyIapeTBOBBIOBE TOCHOCTBYeTh B3MVIALD, UTO 3aKOHD HOKEHD
nmbTh 00Iee cojepskaHie — B3TIALDL, OCBANCHHBIN Pycco u pe-
kaaparieit mpasp. Esme i n, Droit constitutionnel (éd. 1906),.
p.14—15; Duguit, Droit constitutionnel, p.152. Ilo Moreau,
nbTs MarepiambHaro pasmmuis wemay loi n réglement — nmsb 060uMD
npucyma OoO0IHOCTh WIN iKe, rounbe, Gesnuunoctb. Le reglement
administratif, p.50. Xors BB auriiiickoii anreparypb law uwkers
npe:kmae Bcero (QopMalbHblL CMBICTD, yCTAHOBIeHHBI emie Tpaju-
MiOHHBIMG TPOTHBOMOCTABIEHIEMB CTATyTOBD M OPHOHAHCOBD, 00111~
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obmHocer, kake essentiale 3aroma, nmbers cBepX®H Teo-
peTHyecKaro M BeJUKlil MOpPaJbHBI CMBICIAB; UMb IOCTY-
aupyercst 0esmpuerpacrie 3aKOHOIATEA, BO3AepAHanle ero
0TH aKTOBH IPOUBBOJIA, OyAeTd i HocHa b1 IPOABIATHCA
BH 0COOBIX'p HPUBWIETIAXD WU OCOOBIX'H IPaBOOrpaHIYe-
H1AXBY). Orcioma WHCTHHKTUBHAA, MOMKHO CKa3aThb, aHTH-
maTisg 3alITHIKOBS NpOCBBIIeHHaro u HempocebhiIieHHATO
JeCIOTN3MAa, 3alMTHIKOBG JITYHATO ITOJHOBJACTIA Kb IO-
CIHOJACTBY O0IMNXD HOPMB BaKOHA — aHTHUIIATLSA, HAUIeHd-
MasA Taroil XapaKTepHBll OTKJINKDL BB IJIATOHOBCKOMb
«llomaTurb»?). Bors mouemy n cama mjes 3aK0HA Bb MaTe-
PlaJibHOMD CMBICTE HUCKOJIBKO HE YCTPaHAETCS Tepe-
XO/IOMb Kb KOHCTUTYIIIOHHOMY CTpPO10, @ HAIIPOTUBG, YTBEP-
sRaaeTcss BebMB pasBuTieMb COBpeMEHHAro IOCYZapcTBa,
MOCROJBbKY 1mociabgHee ujgers BB CTOPOHY o00e3medeHisd
IIPaBOBOTO BepXOBeHCTBA®).

HOCTh, KAK'b OCHOBA 3aKOoHA, ObliIa BIOJHE nmpu3HaHa y:e OCTHHOMB,
KOTOPBIIT BHECH CYIIECTBEHHHISI MOMpaBKN Kb biaskcrony; cp. Le-
ctures ou Jurisprudence, v. I, The provinces of jurisprudence deter-
mined, p. 95 etc. («<now where it obliges generally to acts or forbea-
rances of a class, a command is a law or rule»).

') Baecrsamia crpanugsl y [iorm 0 MoCTemeHHOMB 0000meHin
rOCyJapCTBeHHBIX'h HOPMBb W CBASM Cb HUMb AHTHYHOII cBOOOMIH.
L'Etat, w1, p. 482,

) IIoAitixog, 29%, B: 6tt véuos ovx dv srore dvvarro 76 Te dptorov
xal TO Owaiétarov axgifds mdow dua mepidafav ta Pédriora
émrarrew... Tov 0¢ ye véuov Spduev oysdov ém’ avro Tovro Evw-
telvovta, @omep Twva dvdpwmov avPady xal auad xal undéve
Edvra mowetv maga TNV favrod waw, und’ Emspwrdv undéva,
und’av i véov doa tw EvuPaivy Péltiov mapa tov Adyov, 8v adrode
énéraev.

°) Ecaim  «cyBepeHuTeTy BIACTI» IPOTMBOIIOCTABIAETCH, KAKD
y HRpaabe, «cypepenurers mpasa», To mocabmiii npemmonaraers
MMEHHO TOCIHOACTBO O0HIMXD, Oe3IMYHBIXD HOPMb.

Komaapescrii.

9
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Uraxs, a1 coBpeMeHHAro KOHCTHTYIILOHHArO Iocyjpap-
CTBA MBI MOKeMb IIPUBHATH TOCIOACTBYIOINMD IIPABIIOMD,
410 00m[la wan aO0CTPaKTHBIS HOPMBL YCTAHABJINBAIOTCH
Ch COTJIaclsaA HapOAHATO NPeCTaBUTeIbCTBA, II UTO, C'b IPY-
roil CTOPOHBI, aKTHI, TpeOylollle TAKOI'0 coryacisa, 0OBIYHO,
cojep:kaTsh 9T HOpMBEL. B® 9TOMB rocygapereb mpesio-
MIPYeTCA COBIIafieHle BaKOHA BB (OPMaIbLHOMB I MaTe-
plasIbHOMB CMBICTE, XOTSI caMbll IOHATISA CTPOTO pas-
amuatorcsa. llomoOnasa mpesyMniisa He HCRINYaeTh TOTO,
yTo0 HBKOTOpBlE aKTHl VIIpaBileHld (HAIp. OIOZKeTH) IMpu-
3HAIOTCA NCRJIYATE]IHHO BayKHBIMI 11 OTB’BTCTBEHHBIMII
I MPUPaBHUBAKTCS O cIoco0y UXB CO3JaHlA Kb 3aK0-
HaMBl), a ¢b APYroii cTopoHBI, HBEROTOPHIA OOIIIA HOPMbI
He TPUBHAIOTCS CTOJH CYIIeCTBEHHBIMI I TPeOyioTsH
oco0eHHO OBICTPOTHL, BCabBACTBIEe dYero uXb CO3JaHLe
no MOTHBaMb IrbiiecooOpasHOCTH IIPefOoCTaBJfAETCA Ipa-
BITEJBCTBY, MPU 4eMb ydacTie IpefcTaBUTeIbCTBA BBIpPA-
RAETCA JIIIb B KOCBEHHOMD KOHTPOIE. OTH OTCTYILIeH1s,
KOHEYHO, BeChbMa MHOTOYICJIEHHBIA, He CTOATH B MPOTHBO-
pbuin c¢b ykasanmHoii npesymmiieii. Vraws, Mbl BHOJIHE
MOKeMb T'OBOPUTH O B3aKOHOMATEJNbHOIl (PYHKIN IIpecTa-
BUTEJbHBIXD YUPesKeHLIil.

Ob6pamascey Kb COBPEMEHHBIMB KOHCTUTYIIOHHBIMD TeRC-
TaMb, MBI BHJAUMB, 4TO OHU HN30BraoTs HaBaTh KAROE-
auOyap MarepiasnbHoe ompepbienie sakona. Mbl He HAXO-
IMB BB HUXD uYero-imbo coorsbrerByiomaro 6-it crarehb
JerJapalln OpaBb, MPeIoCcaAaHHOIl roucruTyiin 1791 r.:
la loi est D’expression de la volonté générale — ne Ha-

1) Bce aTo, pasymbercsa, Bb INIOCKOCTU OTBIIEYEHHO-TOTNYeCKOIT,
a He UCTOpuYecKoii: Gommernad QyHrniA ecTb Gombe mepBOHAYMAND-
HAaA Bb BATEILHOCTH MpefiCTaBUTENbHHXD ydpesenii, wbun 3a-
KOHOJaTelbHAasA, KAKb MBI €€ ITOHHMaeMb.
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XOUMb, IOTOMY UYTO.Bb COBPEMEHHBIXh KOHCTHTYHIAX'D
BOOOIIe He TPUHATHEL OTBJEYEHHBIE TE3NCHI; «MaTeplaib-
HBIIT CMBICJs 3aKoHa npegmnosaaraercs uspberabivs. Ilpn
nepexoat rocygapersa Kb KOHCTUTYIILOHHOMY CTPOIO, OOBIK-
HOBEHHO, aBTOPHI KOHCTUTY LN UCXOAUJIN N3 TOTO MOHATIA

0 3Baronb, Koropslii ObLTh BeIpaboTand BB JopedopMeH-

HOMB cTpob. Tawrs obOcronts pbiao BB Npyccroii KOHCTH-

rymin 1850 r.: corsacuo org. V, er. 62-ii, «<3aK0HOaTeIbHAS

BJIACTH OCYILIECTBJAETCA COBMLECTHO KopoJdemb u oObumu
najmaramu. [liaa Kampgaro zakoma Tpedyercs corJacie KO-
poass u o0buxs magare». Ecanm sakonogarenbHas BJIACTH
nonnmaeTcss 3gbeh gopmanbHO, TO HoJaydaeTcsa MPOCTass

TaBrogoris. lloaromy cpeanm mwscarbgoBareseii mpyecraro

rocyfapCTBeHHAr0 IIpaBa IHpeo0JafaeTs B3IVIAAB, YTO
KOHCTUTYIIA Oeperh CJA0BO «3aKOHBY Bh MaTeplajbHOMb

eMbicarb, yeranoBieHHOMB pawbe He TOJIBKO BB Teopinm,

HO M BB OQUIAJIbHBIXH MaAMATHHKAXDH — MPEsKE BCETO
Bb Allgemeines Landrecht!). Ascrpiiickiii ocnoBnoii 3a-
xons 1861 r. 00p umMnepckoms npepcrasurenasersh (Ne 141),
nepedncisis Bb § 11 mpepmers, otHocsmiiecs Kb KoMIe-

') Hanpumbpsb Teil II, Titel 13, §16;cm. S ch w a r z, Die Ver-
fassungsurkunde fiir den preussischen Staat, S.197;Seligm a n n,
Der Begriff des Gesetzes, S. 114. Ilo Anmnoiy, Bb nepsoms adzamh
62-if cT. 3aKOHD MOHMMAETCS MAaTePiATbHO, BO BTOPOMD — (OPMATBHO;
cm. ero Die gegenwirtigen Theorien iiber den Begriff der gesetzge-
benden Gewalt und den Umfang des koniglichen Verordnungsrechts
nach preussischem Staatsrechte, S.16. [pyroii Bsrasaas y B o p u -

I a k a, Preussisches Staatsrecht, S. 486 — mpyccras wkoHeTuTymHis

yCTpaHiIa crapoe IOHATIe, Beipamkennoe Bb § 7 A. L., 1 He cozmana
HOBaro — 1 y ApHATA, BD IN1a3aX’b KOTOPAro NpyccKaa KOHCTUTYIIA
BOOOIIe He 3HaeTh MaTepialbHaro spavenia. Ilocabauee YTBep:KIeHie
Be/leTh y ApH/ATAa Kb COBEPHIEHHO WCKYCCTBEHHONW W ABHO TEHJIEH-
I[I03HOH KOHCTPYKIIIM KOPOJIEBCKAro yKasHaro mpasa.

2*
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TeHmin peiixepara, rosopurs b § 12: «eb apyrie mpep-
METHI 3aKOHOATEILCTBA, KpoMb coXpaHeHHBIX'b Ha TOYHOMD:
OCHOBAHIN HACTOSIIAro 3aKoHa 3a peiixcpaToMb, BXOAATH
B’h KOMIIETEHII1I0 JIAHATAarOBh KOPOJIEBCTBD I 3eMeb, IIPef-
CTABJIEHHBIX'H BB peiixcparh, i corracHo KOHCTUTYILN pas-
pbmaiorcs stumu noeabpuumul). Touno Taxp ke, ecan
repMaHcKas uMIepckas koHeruTyiis so 11, 4 mepeduc-
JsI€TH TPeMeThl, KOTOpble BXOAATHh BB KPYI'h UMIEPCRAlo
3aKOHOJATeJAbCTBA, TO OHA uMBers BB BUIY PasrpaHUYuUTh
ero OTh 3aKOHOJATEJIbCTBA OTIBIBHBIXD HBMEIKIXD I0CY-
TapCTBh, MCXOAA OIATh-Takn usb 0oabe mim menbe ompe-
thoenmaro marepiaspHaro nmonmMadia 3axona®). Yimeno

1) Vas0Opux’bs He [J0KasbhBaeTb CBOEro YTBEPKIAEHIA, YTO Bb bii-
¢TBYIOIIEll aBCTPIiiicKOll KoHCTUTYIIN IOHATie 3aKOHA (HPOPMAILHOE;
Ipu 9TOMBL OHB COINIAIIAETCs, 4YTO JIUIIOMD 20 orrsaOpa 1860 r.,
Bo3pbiaBumiii mepexoadb Kb KOHCTUTYHIOHHOMY CTPOI0, UCXOANTDH
nab omperbiennaro marepianbmaro monumanis. — Oesterreichisches.
Staatsrecht, S. 236. Ilo okrsaGpsckomy puimiomy «das Recht Gesetze
zu geben, abzuandern und aufzuheben wird von Uns und unseren
Nachfolgern nur unter Mitwirkung der gesetzlich versammelten
Landtage, beziehungsweise des Reichsrathes ausgetibt werden».—Die:
oesterreichischen Verfassungsgesetze, herausgegeben von Bernatzik,
S.193. Msp cymecrsylomaro npu abcomorusmb MOHIMaHIA 3aKOHA
IICXOUTH W KpeMsupckiii mpoexts BB § 45: «alle Gesetze bediirfen
der Zustimmung beider Kammern und der Sanction des Kaisers».
Exsa mn cormacyerca ¢b 9TuMb MEbHieMb YibOpuxa ero B3TISLb
na ykasHoe mpaBo — S. 249: «absolutistisch ist wohl die von ein-
zelnen Schriftstellern vertretene Ansicht, dass die Verordnungs-
gewalt praeter legem d. h. auf allen vom Gesetz> nicht erfassten
Gebieten Rechtssatze aufstellen konne»: me 3ariouaercs jiu 31bCh
mpusHaHie, 4TO 3aKOHDB IO cofepikanino ecrb «Rechissatz», 1 4T0
«Rechtssatzy 110 mpe3yMIIIu J0JGKeHs yCTAHABIMBATHCA Bb (Gopmb
3akoHa?

2y Seydel, Commentar zur Verfassungsurkunde fir das deut-
sche Reich, S. 58.



TAaKNXb MPUMBPORD MOTJIO0 OBl OBITH IPON3BOJBHO VBe-
JimaenHol).

Haumr OcroBHBIC 3aKOHB B elnje GoJrbleil creneni, w5Mb
MHOT1sl eBpOTeiicKiA KOHCTHTYI[LM, IIPeAI0IaraioTs OIpe-

nbnennoe marepianbHoe comepsranie 3axona. DopmarbHBIII

KpuTepiit mocabauaro maerca Bb ¢T. 86-ii: «<HNKAKOIl HOBBIII
3aKOHB He MoskerTds mocabmoBath 6Gesn omgobpenia l'ocy-

napcereennaro Cosbra m ocymapersBennoii lymbr m BOC-

npiaTh cuay 6Gesn yreepsraenia ['ocygapa Vmmepatopar.
Ho sromy mpemgmectsyers cr. 84-s1: «/mmepia Poceliickas
VIPAaBJSIETCHA HA TBEPABIXh OCHOBAHIAXD 3AKOHOBD, M3IaH-

Y) Bubeb, woHeuHO, HeycTpaHUMb MBBBCTHDIL CYObeRTUBHEIL diTe-
MeHTH BB ncroaroBamin. Howpbitmiit mscirbgoBarenb OeabriiicROIl
KOHCTUTYI[IN BHUANTH BB Heil MCKIOUNTEIbHO (OpMAIbHOE IMOHII-
Manie saxoHa — E rrera, Das Staatsrecht des Konigreichs Bel-
gien, S.73, Memay Thup Karb (apumonocsh IIOAYEPRUBAETH, YTO
cT. 22- T'peUYecKoil KOHCTUTYIIN, CKOMNPOBAHHAA €O CT. 26-ii Oelb-
riiicroii, NCXOQUTH U3H MOHNMAHiA MaTepiadbHaro.— Das Staatsrecht

des Konigreichs Griechenland, S.98. BuTb-M0OkeTh, OTpUIlaHle Ma-

TepianbHaro ompebienia 3akoHa BB OeNbriiicKOl KOHCTHTYIIN 00b-
ACHAETCA THBMb, UTO Bb Heil 0O4eHb MOAUepPKRHYTa I0pUINYeCcKas PaBHO-
wbHHOCTH BCBXDH aKTOBD, CO3AHHBIXD BDH OPMAIIBHO-3aKOHOJATEIH -
HoMb mopsaarb (Gembriiickoe OwojpmerHoe mpaBo u T.1.). GrpaHHo,
qro VITO, KOMMEHTHPYSI CT. 37-10 AMOHCKO KOHCTUTYIIN, T'h mOHATIe
sakoHa Oeperca BH ABHO-MATeplalbHONB CMBICTE («coriacie mapia-
MeHTa HeoOX0auMo Mg BCBEXb 3aROHOBHY ), MPIBHALTD, YTO AMOHCKAA
KOHCTHTYI[S 3HAETDH JIUIIb (OPMAILHOE HoHIMAHIe. [HoBuguvmomy,
OHD TIOHUMAETHh MaTepiambHoe omnpeabieHie, Karkb MepeuncieHie KOH-
KpeTHBIXDh MpPeAMeTOBh BaKOHOIATeIhCTBA. Commentaries on the
constitution of the Empire of Japan, p.76: «most jurists are of
opinion, that the share of law ought not be restricted to the
considerations of rights and duties or to liberty and property and
thus it is futile to attempt as is shown by constitutional experience
as well by scientific researches to lay down distinctions between
law and ordinance by reference to the nature of the subject matter».



HBIX'h B'h YCTAHOBIEHHOMD TOPAAKEY, 1 ¢T. 85-5: «cuila 3aK0-
HOBB PaBHO o0A3aresqbHa s BcEX® 0e3b U3bATIA pocClii-
CKUX'B TOJITAHHBIX'D U JIA WHOCTpaHIeBs, Bb PoccliickoMb
rocynapcetsb mpeOmBatomuxbyl). Copepskanle 3aKOHOBD
Bh HOBOMB T'OCYAAPCTBEHHOMB CTPO'h yep:KUBaeTCsi TO e
caMoe, KOTOpOe IIPI3HABAI0Ch Bb CTAPOM'b, I CT.8%-1 HOBBIX'D
OcCHOBHBIXS 3aKOHOB® IpeEICTABIAACTD Hepeabary cr. 47-it
crapeixb: «lmmepis Poccliickaa ynpasiserca Ha TBep-
IOMh OCHOBAHIN TOJOKUTEIHHBIXS 3aKOHOBD, VUpeKIeH1it
n yeraBoebh, 0Th Camopep:kaBHoil Buactnm mexopAammxby.
[Togs yeraBamMm u yupessjeHIAMN TOHIMAJIaCh PAa3HOBUJ-
HOCTh 3aKOHOBB e, KaKb 9TO SBCTBOBATIO 3B CT. D3-ii:
«3aKOHBI U3AI0TCA B'h BUNB VII0KEeHLiT, YCTaBOBB, YUpeKe-
Hiii, TPaMoTh, TOJOKeHlli, HAKa30Bh, MaHN(eCTOBD, YKa-
308b, Mubuiii ['ocymapcrBennaro Cosbra m MOKIAIOBD,
VI0CTOeHHBIXD Beicouaiimaro yTBep:;wienis»?). flBcrBeH-

1) 2-g cratbsa Yupempgenia Cosbra Munmcrpos 19 owrrabps
1905 r., B Kortopoit Gap. B. 9. Hoapae crnpasemanBo BHOAUTH TPO-
ABIEeHIe «BeIMKOI MATKOCTH FOCY/IapPCTBEHHBIX'D MOHATLI Bh MOMEHTD
n3anis yrasa 19-ro okta0psa», eCTh Kakb OBl IIEPBOE BecbMa Hey ad4-
HOE BDh PEeIAaKI[IOHHOMB CMbIclh, HO HeOe3HHTepecHOe BB IMOINTIYe-
CKOM'B TPUIIOKEHIN TOTO HOBAro (opMalbHATO CMBICIA 3aKOHA, KOTO-
phiii cosmaBanca MaHuGecToMb 17-r0 OKTAOPS, I MOTYATNBOE IPU3HA-
nie Heompembiaennocru craparo. Oua raacuia: «Cosbrs MuHNCTPOBD
ae pbmaers pbos, nomnemanuxs Bbabuio I'. [Jyms u I'. Cobray.

2) 3awbuania 00b sroit crateb y HopryHnosa: «Pycckoe rocyaap-
cTBeHHOE mpaBoy, T.11, ¢. 21. MoKHO Takie yKasaTh Ha 57-10 CT. CTa-
peix®s O. 3.: «3aKoHH 00IIIie, comepsraimiie Bb cedb HOBOe MPAaBIMIO
UM MosiCHeHie, 160 oTMBHY TpeRHNXD 3aKOHOBB, 00HAPOABBAITCA
B0 Beeobmiee uspberie IlpasurenberByomums CeHaToMb». IMb 1po-
TUBOMOIAraoTCA Bh Npuwbuanin 3-Mb «IOCTAHOBIEHIA, He U3MBHSI-
mig ¥ He ONOTHAKNINA OOmUXb y3aKOHEeHiil, Ho ompenbisaolia
TOIBKO pacnopAAoKs MECTHArO MCHOJHEH1A» — OHI HAIPABIAINTCS
TOIBKO KB COOTBBTCTByWOIUMD MbeTaMs 1 AnlamMb.



HOe pasJnueHie AaKTOBD 3aKOHOAATENbHBIXH M  aJIMIFHIT-
CTPATHBHEIXD 10 UX'h COlEPsKaHI0 MBI HAXOAUMD IpK OMH-
campin wommerenrin Locygapcreennaro Cosbra: cOTJIACHO
er. 23-it rar. 11 V. T. C., «<8» mopaarb rocyaapCTBeHHBIXD
nbask, ore pasphuienia u yreep:aenis BepxoBHou Vm-
nepatopcroit Baactu 3aBucAINXB, cabayromle OpeaMeTrsl
MOCTYIATh IpeBapuTesbHo Ha yBasenie l'ocymapcTBen-
paro Cosbra: 1) Beh mpeamersi, TpeOyiolnlle HOBaro 3a-
KOHA, YCTAaBH WM yupesjeHis, 2) TpefMeTsl BHYTPEH-
HArO yIpaBieHis»l). Dra crapas TEPMUHOJOTLA, KOHEYHO,
He BBIIEP:KUBAETCA ¢b 0CO0EHHOIl MocTbA0BaTEIbHOCTHIO,
11 TPAHMIBI MaTeplajbHaro MoHATiA 3akoHa 3Xbch YacTo
CTHPAIOTCH, HO OTCIONA ellle AajeKo 70 BhBoga RopkyHoBa,
Gyaro OB PYCCKOMY TOCYAapCTBEHHOMY IpaBy OBITO BO-
00IIe CBOWCTBEHHO JHIIb (OpMaIbHOE, 4 He MaTeplalbHOe
nmousTie 3axoHa2). BeIBOABH 3TOTH BBHITEKAIb OTYACTH U3'D
OOIUX TEOPETHUECKUXD TIPEANOCHI0KS, OT4acTH, OBITH-
MOJKeTh, N3h CTPeMJIeHisI aBTOpa «3aKoHAa N yKasay Mmof-
4epKHYTh, YTO I PYCCKiNl TocymapcTBEeHHBI CTPOW OIpe-
mbienno pasmuiyaerh 3aKOHBL I yKasel MO €mOco0y MXb
cO3JaHlsd — XOTS BTOMY CTPOI0 I YYHJIBL KOHCTUTYI10H-
HBEIsT Vapesgaenid. Bp pbiicTBUTeIbHOCTH HAJINYHOCTD Ma-
TepianbHaro pasamuia Oblia BIOJIHE BOBMOMKHA M IIPU
MOJIHOI AaTKOCTH (OpMAJbHAr0 KpuTeplss).

1) Cp. mpbuie T'. C. 5 wosaOpa 1885 r. o mopsAArb cocTaBileHA
poBaro musmanisg Csoma 3aKOHOBD.
| %2) Bb oromb eMpicTh cmpaBeinBh 3ambuadis JHreIbMaHa OTHOCH-
TenbHO cT. 57-it crapuxb O.3. Das Staatsrecht des russischen
Reiches, S. 143.

3) Hbrp magoOHOCTH [TOKABHIBATH, UTO NMoHsATIie 0 3aKoHb, rocmoji-
cTBYOIEe Y HACH BB I0pHANYecKoit nmonurmyeckoi aureparypb X VIII
n nauada XIX pbka — umero marepiaibHoe. TakoBoe Mbl HaleM®b
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Urars, npesymMnnia HeoOXOMIMOCTH I MaTeplaJbHBIX'b
3aKOHOBD B3aKOHOMATEJAbHON (HOpPMBI HEe OTINYAeTH PYyC-
CRaro TOCYMapCTBEHHATO IOPAAKa OTh OOBMHATO TUIIA
coBpeMeHHBIXD KoHeTurymiii. IlomoOmoe coBmapmenie ua-
MReTCA HAMB €CTeCTBEHHBIMbB, HO MBI He JJOJKHBI 3a0BIBaTh,
9T0 OHO BOBHUKJIO NCTOPUYECKU U 3HAMEHOBAJIO KAINTaIb-
HOEe paclipeHle IIpaBbh HAPOAHATO IIPEeACTAaBUTEIbLCTRA.
Tams, rpb nmocabpuee ABaAIOCH KAk OBl IPEEMHIKOMD —
nbiicTBUTEIBHBIMS WJIII MHUMBIMS — COCJIOBHBIX'D YITHOB'D,
0HO, 00BIYHO, HACABIOBAIO KOMIETEHI[I0 HYTHXDH MOCah-
HIXB, BB KOTOPOIl BaKOHOAATEIBHBIS IOJHOMOYLA [AJICKO
HE UTPAJI TOIl POJIN, KaKyI0 OHU UTPaloTh ceiiuacsh. Jlumb
4acTh TOCYAAapCTBEHHBIXD AKTOBD, NPU3HABAEMBIXH IIO CO-
gepsKaHilo sawkonamu, TpedoBajia COTJIACIA YUHOBB. ITO
MBI BUIUMB, HAIp., Bb Oapapcroii konernryiin 1818 roxa.
«Hu ogun®s oOnIiii HOBHIA 3aKoHbY, rmacuts § 2 orm. VI,
«Kacawmiiicsa anupoii ¢BoOOAB MJM COOCTBEHHOCTH Tpa-
SIAHDB, He MOKeTh OBITH M3[[aih, & CYIECTBYIONe 3aK0HbI
uaMBHEHBI, ayTeHTH4ecKU MCTOJKOBAHBL AN OTMBHEHBI
Oeas 00CYIKeHIsT 1 COTIACLA COCJTOBHBIXD YNHOBDY. B Oa-
MeHCKOII KOHCTUTYIIN MBI Takyke BeTpbuaeMs 1Ipn
ornpebiaenin KoMIeTeHIIN HAPOAHATO TPEeICTaBUTEIbCTBA
yrnomunagie 006 yTBep:sAeHIN (PUHAHCOBBIXD BaKOHOB®D
(88 H3, H4), 3aKOHOBD, usMbHAOINXD KOHCTUTYILIO (§ 64),
3aKOHOBD, KACAIOMMXCA JIMYHBIXD U HMYLECTBEHHBIXD
npapd rpasgans (§65)1). Hoaberas koneruryms 1815 roga

pp Harast Ewrarepnns, 86 «PyroBomersb kb mospanio poccliicraro
saroHOnCKyccTray Nopomenna (Beemenie, ra. I, ot 1, § 2), BB «Cir-
creMaTHUeCKOMD coOpamin pocciiickuxt 3akonophy Xamsuiesa, 4. I,
c.20, v rp. M. M. Cnepaucraro (Bsenmenie wb ViomeHio rocyaap-
CTBEHHHIXH 3aKOHOBB, I, 1).

1) XapakTepHo, 4To BB IpoerTh BupremGeprckoil KOHCTHTY I
1817 r. mp Tarme Berpbuaenmt ompebiaenia ThXb Kareroplii 3axo-
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VCTAHABJINBACTH, YTO «CEIIMDB JTOJIHEHD 00CYHAATD BCh
MPOEKTH TPasiaHCKIXb, VIOJIOBHBIX'D 11 aJMUHICTPATHE-
HBIX'b BaKOHOBL, KOTOpPBIE €My IpPeacTaBasioTcAs KOPOJeMb
upess TocyAapeTBeHHbiii coBBTH, a Takme IPOeKRTH 00D
usmbHenin KOHCTUTYIIOHHBIXD MOJTHOMOYL OTABILHBIXD
giracreii n posskmocreity (IV, § 90). Ho mauborke sapxiii
npumbps gaers spbes meegekas woneTnTyiis, rab coraa-
cie pukepara HeoOXOMUMO JIsT BAKOHOBH KOHCTUTYIOH-
HBIX'B (8:3),' IpaRIaHCKIX'b, YLOJOBHBIXh, BOCHHO-YI0JOB-
HBIXD> 1 T'epROBHBIXD (87); HAUOpPOTUBH TOT0, BaKOHBI
HKOHOMITYCCKIE MBAI0TCA emHOJNIHO KOPOJIeMb, P 4eMb
majaTaM’b MPUHAIeKITH JINIL  coBbIaTenbublii T0I0CH
(8NY). Oro cBoeoOpasHoe OrpaHNyueHle 3aKOHOAATEIbHBIXD
npapb IMagarTh, CO3JaBIIeecs BB HIIOXY COCJIOBHATO IIpeji-
cTaBUTENbCTBA, Tmepeniio u Bb Duuaanmio, rab moaHo-
mouisi Bennkaro Kusssa Bb saronomarenbHoil cdeph, rars
1n3BEeTHO, BechbMa OOMIMPHBI I HE COBIAAI0TH ¢ COOTBEBT-
erpytonmMn moaaomouisvu Tocyrapsa wo jpbiicTyomemy
PYCCKOMY IIpaBy.

Mur yie rosopuan, uro maminm OcHOBHBIE aKOHBL IIpli-
HaJilesaTs Kb 0oabe coBpeMeHHOMY THITY, KaKb KOHCTII-

HOBD, ROTOPHIA Tpebyors cormacia mraTosb. Gm. 11, § 150: «ohne die
Beistimmung der Landstiande kann kein neues Gesetz, welches die
Landesverfassung selbst betrifft, oder die Freiheit der Personen
und des Eigentums der Staatsangehorigen zum Gegenstand hat,
gegeben, noch ein mit landstandiger Mitwirkung gegebenes auf-
gehoben, abgedndert oder authentisch erlautert werden». Bs npu-
HATOI KoucTUTyIinm 25 cent.1819 r., VIII, § 83, Mul HaxoqumMs MpocTo :
«0hne Beistimmung der Stinde kann kein Gesetz gegeben, aufgeho-
ben oder authentisch erlautert werdeny»; em. P 611t z, Die européi-
schen Verfassungen, B. 1, S. 391 u. 443.

Y Fahlbeck, La constitution suédoise et le parlementai-
risme moderne, p. 64.



TYIisA Tpyccraal), aBerpliickasg®) um C€TOJb BO MHOTHXbB
OTHOIIEHISAX'D [JIA HACh HOYYUTeTbHAd KOHCTUTYIILA —
AnoHcKasz, b, mo er. 37-ii, «corsaclie UMIIEPCKRAro mapJa-
menTa HeobxoamMo i Bebxs 3akoHOBH?). Ho mpnammms
coorsbTerBis MaTepiagbHaro cojepaHis u PopMaIbHOIL
CILTBI BaKOHA TTPOBEJeHD ¥ HACh Ch BEChMa XapaKTepHBIMI
OTCTYIIeHIAMI 1 orpanndenisvu. EcrTb mareplaibHbie 3a-
KOHBEI, KOTOpPBIE BOMPEKH THINYHOMY KOHCTUTYI[LOHHOMY
nmopAAKY Bee-rakn MuuylorTs ocymapersennyio [lymy 1
Cosbrs. Bb gpyruxs ciayuasxs ydacrie HApOAHArO IIPe.-
CcTaBUTEJbLCTBA OKaspBaeTcsa 0oabe oOrpaHmyeHHBIMDB 110
CPABHEHII0 OMATH-TAKW b DTUMDB THINYECKUMD KOHCTH-
TYIIOHHBIMD HOPATKOMb.

Bt raarb o 3axonax’s BHUTBIEHBI «IOCTAHOBJIEHLA II0
CTPOEBOIl, TEXHUUECKOIl I X03AIHCTBEHHOII YacTH», a TAK:Ke
«TTOJIOYKEHIA U HAKa3bl VUPEsKAEH1AMD U JOJKHOCTHBIMB
JUIAMD BOCHHATO 11 BOGHHO-MOPCROT'0 BBOMCTBaY I (IIOCTA-
HOBJEHIA 110 BOCHHO-CYAeOHOI 11 BOEHHO-MOPCKOIl cymed-

1) [Iponm3BOABHO N TEHEHI[IOBHO TOIKOBAHIE Apupara, OynAro
Npycckas KOHCTUTYIiSI He Tpe3ioMupyerb HeoOXOAMMOCTI 3aKOHO-
JarTerbHATO TOpSAAKA Tpu co3faninm o0meii mpaBoBOH HOPMBL. Das
Verordnungsrecht des deutschen Reiches, S. 67, n Das selbststandige
Verordnungsrecht, S. 6%4; cp. Bornha k, Preussisches Staats-
recht, S. 437: «alle diejenigen Rechtsnormen konnen im Wege der
koniglichen Verordnung erlassen werden, die der Gesetzgebung
nicht beibehalten sind». VHnuromaomas KpuTuka Apaara y A H -
mr 1o 1 a: «Die gegenwiartigen Theorien tiber den Begriff der gesetz-
gebenden Gewalt und den Umfang des koniglichen Verordnungs-
rechts nach preussischem Staatsrechtey.

2) Vike Bb KPeM3UPCKOMB MPOeKTH § 45 TIacuirs: «alle Gesetze
bediirfen der Zustimmung beider Kammern und der Sanction des
Kaisers».

3) 1to, Commentaries, p.75.
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HBEIMB 4acTAMb (c1. 96 n 97). dro obaacTs, KOTOpad Hpesje
nmopreskasta phrbuito Boemnaro um Apvmpasnreiicteb Co-
BbToBs 1 Tk He yuacTBoBadh locymapcrBennbiii CoBBrs,
Opu 4eMb TOTJa OTHOCANACA clofa abiaa mpuancaIAdnch
Kb 3aKoHOAaTenbHoii ceph — mo kpaiineit mbpb abiaa
BOEHHBISA, TB U3BATIA N3b 00Iaro mopAgKka A0y CRaJINCh
ropasno 6oabe mmpowis, wbMb BB Abaaxs BOEHHO-MODP-
cknxbl). Copemennbie (OcHOBHBIE SaKOHBI He YIOTpe-
0aA10TH 31BCh TepMIHA «3aKOHBIY, 4 T'OBOPATH «IIOCTAHO-
BJIEHIA», MCXOAA, OUEBHAHO, U35H POPMATIBHATO KpHUTepls,
YCTAHOBJIEHHAr0 BB CT. 86-ii.

Hampotups TOro, pasbAcHUTEIbHBIA TIpaBuaa 24 ap-
rycra 1909 r. oTeTrynmamoTh OTH HTOTO TOYHATO CIOBOYIIOTPE-
OJIeHIS 1 MAI0Th KaKb OB IOBOIb 3aRI0YATH, 4T0 B Poccin
3aKOHOMB MO;KeTh OQUIIaIbHO INPU3HABATHCA aKTh, HE
npomrexmiii upess [ocymapersennyio Jymy um ocynap-

1) O0.3.1892 r., cr. 50, mpumbu. 1: «Bch MOTIOIHeH1A 1 MOACHeH] A
3AKOHOBB, 10 MBpbh yCOBEpIIEHCTBOBAHIA 3aKOHOAATENBCTBA COO-
CTBEHHO 10 BOEHHATO BBIOMCTBA OTHOCAIIACH, KOTJA OHI HEe UMBIOTH
HUKAKOIl CBS3U ¢'h IPOUMMII YACTAMII MOCYAapCTBeHHAr0 yHpaBIleHist,
MIN KOTIa M BXOOATH BB COCTABD 00IAro rocymapCcTBeHHAr0 ympa-
BIeHIA, HO OTHOCATCS MCKIIYUTEIbHO [0 YacTeil MCKYCCTBEHHBIX'D
WM TeXHIMUeCKNX'b, MPeACTaBIgoTcsa Ha Bpicodaiimee 6Iaroycmor-
pbuie memocpepcrBernno orbh Boemnaro Cowsbray. IIpmwbu. 2: «ipo-
" eKTHl HOBBIX'> BAKOHOBD U IITATOBD, 4 TaKye BCAKNXD JTOMOITHEHI1Ii
u m3mbHeHiii mo pascmorpbHin oHBXDB BB Aamupanreiictsb CoBbrh
BOCXOMIATH BB BaKOHOAATeIbHOMDb mnopsaarb b I'ocymapcTBeHHBIT
CoBBTb... [IpOEKTH HOBBHIXD MOCTAHOBIEHIII 10 TeXHUYECKOIl I cTpOe-
BOIi 4acTH TpefcTaBisglTca HAa Bricoualilmee yTBep#jieHle Mo Bee-
noamaHEBiimuM s JoKIagams ¢b MEbHIgMI AgMupadnreiictss Copbrar.
Hamo MOMHHTE, YTO ¥ HACH TPAJUILIIOHHO COXPAHAETCHA CICTeMa I10Ji-
garo o0ocobiIeHiss 3aKOHOJIATENBCTBA (BB MaTeplaiibHOMb cMblCcIh
cl0Ba) BOEHHAr0 M BOEHHO-MOpPCKOro. OTcioa pasindifd BH HIXD
He BCerja HaXoAAnlid Kakoe-mnO0 NpUHIUIIAIbHOe 0ObICHEeHle.
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crernblii Cosbrel). Ho sra repmunonornueckas HeOpe-
Hocth  Mewbe Baswma, wbws obmasn meompexbiennocts
BRIDa:REHLil, XapaKTepusyomuxs pacrnperbienie womire-
TEHIIIN Bh BOCHHBIXD 11 MOPCRUX'B BoIpocaxs Me:ray Mo-
HapXOMb I TpefcTaBuTeaAbHBIMU opranamu. leropis mpo-
XOKJIeHIS HITAaTOBH MOPCKOTO TeHepaJbHaro mraba scHo
VEa3blBaeTh, KaKb pPaz3JIMYHO MOTYTH MOHUMATHCH <II0-
CTAHOBJIEHIS TI0 CTPOEBOIl, TEXHNYECKOII I XOBAHCTBEHHOI
qacriy?). Eemu Mt comocrasums co cr. 96-ii cr. 14-10, ompe-

Y) Cum. mpenia mo zarpocy 00b aTUX'h NPABWIAXb BH 3acBraniaxs
['. Qywer 26 n 31 mapra 1 7 anpbas 1910 r. Ilentps TsiRecTH OTHARO
TejRal’s He B 00BsICHeHIN NXD cofepsaHisa, a Bb pastoph mpaBombp-
HOCTH nUXb uspanig. Hokmagumkn romumceciu [yOmuckiii (26 mapTa)
n Casnus (7 ampbrsa) macrampanm Ha UXb YHCTO WHCTPYKIIIOHHOMD
SHAYEH1N, IPH KOTOPOMB HE MOKETH OHThL phum 00b UXDH HeZBAKOHO-
WEPHOCTI; 2TO «IIpaBUIa, KOTOPHIMU MOJGKHBE PYKOBOJUTHCA BOEH-
HBIIT 1 MOPCROIl MUHHCTPEL... KaKb UMb HaJIERNTH HOCTYNATh PN
ocymecrsienin ct. 96-ii». Ilo cmoBaws npemcbmarens cosbra muHN-
crpors 11, A. Croasimuna, IpaBuwiIa OTHOCATCS Kb «BHYTPeHHO-HATEIE-
HOMY pasBepCTaHil0 MeKIY OTpacisMil TPABHTEIbLCTBEHHON KOMIIE-
reHin: 3abes pasmbaaorcea BbmomerBa ApyI's OTH Jpyra, a He
MPaBUTEIBCTBO OTH MpecTaBuTeNbLCTBay (31 mapra). HanmpoTuss Toro,
[[leuxkoB® JTOKA3HIBAIDB, YTO CIOBO «3AKOHB» BB MPABIIAXDH YIOTpe-
OIeHO COBEPIIEHHO TOYHO, 00 CT. 86-1 OTHOCUTCS ITUNIH Kb 3aKOHAMD,
MBHaHHEIMDG BB OOIIEMB 3aKOHOAATEIBHOMD MOPAAKE, a PAIOMD MO-
TyTh OBITH 3aKOHBI, U3AAHHBE BB MOPAAKDE UpesBHUailHOMS.

*) Sachpanie I'ocymapcreennaro Copbra 3 imsa 1908 r.: rocymap-
CTBEHHBIT KOHTPOieps XapuTOHOBS YKA3BBAIG, YTO MTAGH OTHOCUTCS
HE Kb CTPOEBOIl, @ Kb aIMIHUCTPATUBHOII YacTu, KOTOPOIl HEe KacaeTca
ct. 96-s. lIpornsononosxuoe makule 66110 BeicKazano [[yproso. Bt 3a
cboaminm I'. Combra 18 mapra 1909 r. rp. Burre HamoMmua s, 4To
ecan [lozomenie o I'masroit Heaprupk E. . B. 6wmimo oraeceno
Kb CTPOEeBOil YacTu W He mnpoxoaumno depesn [lymy, 1hbms Gorbe
a10 otHOocuTesA Kb llonomeniio o Moperows I'enepanbuons Illraok.
Cp. Aa. llnme ko, [llTater Mopckoro renepanpuaro mraba («Mo-
crhoBeklil Emenmegbunpuunsy, 1909 r., Ne 15). XapaKTepHH TaKp ke
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nbasiomyio kommerenmio [Nocymaps, rars «/lepsaBuaro
BO/IA poccliickoil apmin u uioray, Mbl 1 315Ch HaiigeMs
BechbMa 00INIs 1 pacTsRUMBIA Beipaskenisa («Ousb onmpenb-
JseTh  yerpoiictBo apminm u uioTa 1 M3AaeTh YKasbkl H
nOBeJBHIA OTHOCHTEIBHO JUCJIOKAIlN BOICKB, IIpPUBeJe-
HIA UXh HA BOEHHOE I0JOKeH1e, 00y4YeHls UXb, MPOXO-
ARICHIA CJOY:ROBI ynHamMu apmin u ¢aora u BooOIIEe BCEro
OTHOCAINAT0CA 10 YCTPOIICTBA BOOPYHREHHBIX'h CHIJIB U 000-
poust Poccliickaro TocygapcerBa»l). Orm BbpaskeHlda MoO-
I'yTh OBITH MCTOJTKOBAHBI TaKb, 4YTO IO HUXB OBL IOO-
118 3HAQYNTEJbHAsA YacTh YceTaBa O BOUHCKOI IIOBUHHOCTI,
1 HBTH COBEpPIIEHHO OTYeTJNBOI Ipanu, oTAbIA0meil mpi-
mbuenie cr. 14-it m cr. 70-ii, 10 KOTOPOIl «My#KCKOE Ha-
cesieHle 0esb pazIMuls COCTOSHL HOJJICRNTH BOMHCKOI
MOBUHHOCTHI COTIJIACHO IIOCTAHOBJCHIAMD 3aKOHa»?).

BO3paKeHis, KOTOPHIA ObUIN CbiraHpl MEHBITNHCTBOMS (PMHAHCOBOI KO-
vuccin I'ocypaperBennaro Covbra Bb 3achmaninm 19 nosabps 1908 r.
10 MOBOJAY 3aKOoHOMpoeKTa 00b OTKpHITIN omeparuBHaro ofabiaenis
PN BIAJUBOCTOKCKOMD NOPTH: OHB, N0 MHBHIIO MEHBUINHCTBA, He
BXOJNTH BB KOMIIETEHII10 B3aKOHOJATEIbHBIXD YUpesIeHlii 1 mpo-
TuBopbunth 14-it m 96-it cr. O. 3.

1) ITo cmoBams rp. Burre, Bb ykazaumHoms 3sachmanin [ocymap-
creeHHaro Corbra 18 mapra 1909 r. cr. 96-a pomxHa OBITH HMCTO-
KOBaHa NyTeMb comocraBileHls co cr.14-ii. Ilocabausasa BB mepso-
HAUaIbHOI Ppeakliym KoHuYajach ciloBamu: «Emy npunagiesnTs
BepXOBHOe HAYaIbLCTBOBAHie HAb BCEMU CYXOIMYTHBIMUI I BOOPYHKeH-
HpiMu cuitamu Poccliickaro NocyaaperBay; paapwbiimas ke yacts est
Opli1a npubaBiIeHa mo HacToAHL0 rp. Burre Bb whbaaxs Hajiekamaro
oGesneuenia mpeporaTuBsl MoHapxXxa U IpeayHnpesRaeHls mocsra-
TEIbLCTBD CO CTOPOHB 3aKOHOIATEILHBIX'D YUPe:KICHLIT.

) Bambrumsb, uro orTababHBA u3MbHeHIA YeraBa O BOMHCKOIM
MOBUHHOCTI MPOUCXOMIIIT Bh MPOMEKYTRAXD MEHKIY HepBOii I BTO-
poii Jlymoii, To BB mopsanwb 87-if ¢r., TO BB OOBYHOMB YKa3HOMD
nopsaakbs. Bap. Ho a b ge, Ouepku pyccraro rocyjaapCcrBeHHArO
npasa, c. 62.
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Besb comwbnia, Boennas Kommereniisa MoHapXa Bh KOH-
CTUTYIIOHHBIX'h CTPAHAXh BCIOJY BECHMA 3HAYNTEJbHA,
U TOJAbKO AHIVIIA JOCTUIJIA MOJHOW I[MapjaMeHTapusaiin
apmin'): aRTH JUYHATO KOMAHJAOBaHIsA, OOBIKHOBEHHO, He
HOJJIeRaTh Jaske MHUHHUCTEPCKOIl KoHTpacurnatypb?), HO
i B ceph opranmsanin u ympasiieHis MapJIaMeHTy IIpe-
AOCTABJACTCA IMOMUMO OIOMMKETHBIXH IOJHOMOYLT TOJBKO
VCTaHoBJeHle BecbMa oOmuxs HOpMBE). Hupmepaanmcras
KOHCTUTYIIsI, KOTOpas OroBapuBaeTh ydacTie TeHepalb-
HBIX'h IITATOBH BB TOMbB, UTO KacaeTcsa MOOUIMBAILl, U
pasmbinenlisa BOHCKD, 1 biaaeTs NCKIIOYEH1sT JINIITb I CIY -
gaerds Kpaiineii HeOOXOAMMOCTH, CTOUTH 3TBCH OMMHOKOY).

) Hatsc heck, Englisches Staatsrecht, B. II, S. 233; Court-
ney, The working constitution of the united Kingdom, p. 136. Xa-
parrepHo Mabuie ['mazgcrona 00 ecTeCTBEHHOCTI T HEOOXOUMOCTH Ta-
KOl mapiamMenrapusanin—ss ero Gleanings of past years, v. I, p. 83.

°) Zorn, Das deutsche Staatsrecht, B. I, Das Verfassungs- und
Militarrecht, S. 309: «der kaiserliche Oberbefehl wird hinsichtlich
der ausseren Form ganz in gleicher Weise ausgeiibt, wie das Ver-
ordnungsrecht; nur besteht hinsichtlich der letzteren staatsrechtlich
die Pflicht der Contrasignatur, fir den kaiserlichen Oberbefehl
dagegen nicht». O0b ormHomenin Armeebefehl m Armeeverordnung
cp.yv Arndt, Verfassung des deutschen Reiches, S.340; Stengel,
Worterbuch des deutschen Verwaltungsrechtes, S. 63, u cr. Armee-
befehl uzs Handbuch fir Heer und Flotte. Encyclopadie der Kriegs-
wissenschaften und verwandter Gebiete, herausgegeben von Georg
von Alten, B. I, S. 475.

3) C. Horasapesckliil, lIpaBoBoe rocyapcTBo 1 BHBUIHAA I10-
IUTNKa, C¢.193 U T. A.

1) Art. 181—186. MoOuausanisa fgoiasua OuTh ogo0peHa reHepalib-
HBIMU LITATAMI, €CIIV MPU3BaHHBIE 3allaCHBIe OCTAITCA MO/]b 3HAMECHAMHU
nonbe 6 memban. [laske Bo ®paniiu MoOwiInsamisa He BceoOI@asa Tpe-
Oyerd IUIlb IPe3uIeHTCKAro geKpeTa — cM. 3akoHb 21 mapra 1905 r.
Revue des questions militaires par Robert Bn Revue politique et
parlementaire 1906, v. 47, p. 55.
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Ho B85 Poccin ara KOMIIETeHIIA MOHapXa NCRIIYNTEIBHO
mmpoKas Jazke 1Mo cpasHeHio cb Ooabe OMUBKUMI KOH-
CTHTYI[AMI, TIPH YeMb TaRad MIIPOTA COCNUHACTCH € 0T
CYTCTBiEMD MUHICTEPCKOIL orsbrerBennoctut). MoaHO CKa-

1) XapaKTepHCTIKA BOGHHAT0 BEPXOBEHCTBA MOHApXa 1 npaBb Opejl-
CTABUTEIHCTBA , BHTERAIOMIUX 'S N3h TPaUI[IOHHBIXD OCHOBD ghvenKaro
komeruryiionammsma, y Z 6 p f 1, Grundsatze des gemeinen deutschen
Staatsrechtes, S. 704, 775. OrHocurenpro IIpyccin Schwar z,
Die Verfassungsurkunde fiir den preussischen Staat, S. 134. [dua
Tepmanin L aban d, Das Staatsrecht des deutschen Reiches, B. 1V,
S. 15, u Seydel, Commentar zur Verfassungsurkunde fir das
deutsche Reich, S.323 u.s.w. lHTepecHO COMOCTAaBATBL CT. 65-10
abMerKkoii KOHCTUTYIIN, II0 KOTOPOII MpaBo BO3BOAUTL KpbonocTu
Bp mpexbIaxs Teppuropinm comosza NPHHAIEKNTH NMIEPATOPY, H
cimoBa cr. 14-ii: «'ocymapems lImmepaTopoMsd Bb nopsaKrb BepX0BHATO
yIpaBieHid YCTAHABINBAETCH orpaHmueHie BB OTHOLIEHIN MpaBa
JRUTENILCTBA 1 MpioOpbreHia HeABIRUMAro HMyIIeCTBa  Bb MbCTHO-
CTAXD, KOTOPHISA COCTABIAIOTH KpPBIOCTHBHE PpalOHBl 1 OMOPHBIE
MyHKTH 7 apyin i gaoTay. Bb Tepuamin gase 9TH orpaHmYeH1s 1m0-
po6GHO peryInpoBaHsl 3aK0HOMB 21 Jek. 1871 T. («betreffend die Be-
schrankungen des Grundeigentums in der Umgebung der Festungen»)
i coorpbreTBYOIIMG 3aKOHOMD 19 1o 1883 rojga OTHOCHTEILHO
BOEHHHIXD HOpTOBL. Liaband, Staatsrecht, B. IV. 8. 313; 3eydel;
Commentar, oGbscuenie art. 65. B ABcTpinm KOMIETEHIA peiixc-
paTa Bb BOMPOCAXD OPraHM3alill apMin CPAaBHUTEIBHO BEChMA 3HA-
yurensHa. Eeaum oCHOBHOI 3akoHD, Ne 146, 00 OOmMUXH ABIAXD
geMellb AaBCTpiiicKoit uMmepinm BH § 5 JIpusHaeTh, 4YTO PACIOpPANe-
Hifl, KACAIONIIACH YIPABIeHisA, KOMAHIOBAHIA 1 OpraHM3aIlN apMin,
HCXOIATH 0Th 0JHOTO NMIepaTopa—ocp. § 11 Benrepcraro sakona X11,
1867 r.— TO, Ch ApPYToil CTOpOHBI, Yepesh peilxcparsb HAYTH N BCh
hia, Kacawomisgcsa mopAmka u crnocofa oTOHBAHIA BOMHCKOIT MOBIH-
HOCTH, esl VeTpoiicTBa I NMPOJORUTEIHHOCTH, W Bh YACTHOCTH ee-
roJ[HOe BOTHPOBAHie YMCIEHHATO COCTaBa BOIUCKDL I yCTAHOBIEHIe
IpaBILTh OTORBAHIA BOMHCKOIl MOBUHHOCTH, HPOOBOILCTBIA M Pa3-
BepcTKU Bolicks (Ne 141, 11b). Gump lovi c¢s, Das oesterreichi-
sche Staatsrecht, S.268. O KoMIeTeHI[IN BeHrepcraro peixcrara



3aTh, uT0 OCHOBHBIE 3AKOHBL YCTAHABINBAIOTD IIPE3YMIIILI0
BoeHHaro BepxosencrBa Monapxa; 9Y6-a cr. orpanmun-
BaeTh 9TO BEPXOBEHCTBO JIMIIb TaMb, Imb mamabsisa mbpo-
IpIATIA ~3aTPOINBAOTH U JApPYyris BbBgoMcrBa, KacamoTes
IIpeaMeToBs OOIUXBs 3aKOHOBDH U BBHIBBIBAIOTH HOBHII pac-
XONh U35 KasHEL).

'opasne ecsoeobpasube cr. 97-s1, nspemiaronmast 1ss chepsl
pbabHlA IpefcTaBUTEIbHBIXD YUPEHKICHIE BOCHHO-YI'0JI0B-
HO0e 1 BOEHHO-MOPCKOE YIOJIOBHOE BaKOHOAATEeIhCTBO?).
Rawx®b 3aABUID HIpeficTaBUTEIb MOPCKOTO BEI0MCTBa BB TIep-
Boit Jlymb nmpm obOcympenin sakoHonpoerta 00b otmbnb
cMepTHOIT KasHu, 3abes umberca s BUAY IpaBo HE TOJBKO
MPOTECCyalbHOe, HO I MaTeplajibHoe?). JTO U3BATIEC COBEP-

Bb abmaxs apmin y Ferdinand, Staats- und Verwaltungsrecht
des Konigreichs Ungarn, § 153. O0bscHeHle 5-if ¢T. uTalllaHCKaro cra-
ryTa «egli... comanda tutte le forze di terra e di marex—y Palma,
Corso di diritto costituzionale, v. 11, p. 547.

1) Cp. pmewaaparniio muHucrepcrsa 13 mas 1906 roga Bb mepBoOil
I'. JIymb: «uspickadgie cpeacTBb, HeOOXOMUMBIXD i Oomrbe mMupo-
KAro OCYIIECTBIeHIA 9TUXDb MBponpiATiii (Mo yayd4lIeH1l0 MaTeplaib-
garo OpiTa BChX'h YMHOBD apMin u ¢uoTa), COCTABIAETH OJHY HU3b
[MIABHBIXD 3aadb TOCYapCTBeHHOII BJIACTH U BHOBbL YCTAHOBIIEH-
HBIX'h 3aKOHOATEIbHBIXD yUpeRIeH1ii».

2) CoorpbrcTBeHHOIl cTaThby MBI He HAiileMb Bb IePBOHAYAILHOMD
npoexrh OcHOBHEIXD 3akoHOBBH. ImaBa 0 3aKOHAX» OKaHYMBAIACH
Tamb cT.49-it, Kotopasa coorsbrerBoBaia HeHbmHeil 96-ii. «IIpaBoy,
1906 r., Ne 15.

3) Backpanie 19 ioua 1906 r.; cp. pbub HabokoBa TOT0 iHKe uncia:
«BOMHCKIIl ycTaBh 0 HAKa3aHIAXb... HE eCTh COOPHUKD MOCTAHOBIIE-
Hiil 10 BOeHHO-CyAeOHOI uacTtu, ...n00 He TOIBKO BOEHHBII CyIb
HO 1 cyAb oOmiit oOssausl ero npumbHATh npu cwbmanHoil, Ha-
npumbps, mogcyguoctn... Mraxb, A yTBep:Aal0, YTO HOLDb IOCTA-
HOBJIEHIAMI TI0 BOEHHOI I BOEHHO-MOPCKOI CymeOHOI YacTH MOYKHO
MOHUMATH TOIbKO HpaBWiIa MPOLEcCyalbHbA». 3asBleHie ITaBHArO
BOEHHO-MOPCKOTO HPOKYpOpa: «I0 MOpYy4eHll0 MOPCKOT0 MUHHCTpA
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IMeHHO IPOTUBOPBUNTS 00BIYHOI MOCTAHOBES Bh KOHCTHUTY-
miAgxb: He 3a0yjgeMb, 4TO [aske MIBeJcKadA KOHCTHTYIILA
CHeIajJbHO OroBapHBaeTh HEOOXOANMOCTh IPOXO0KIEeHIA
BOCHHO-YI0JIOBHBIX'h 3aKOHOBBH depesdb pukcaars!). Mosmuo
IICKATh UCTOpMYecKaro o0bsacHeHld 97-if ¢T. Bb IOJHOMO-
41AX'h OTYACTH BaKOHOJATEJIbHAr0 XapakTepa, KOTOPBIMU
oO0nagasan I'maBusiii Boennasiit n I'maBHBLE BOEHHO-MOPCKOM
Cyab, HO JOTHYECKHN 5T0, KOHEYHO, HEe 00BACHAETH COIep-
smaigarocss 3xbch  orpaHNYeHls HApPOJHATO -~ TPEICTaBI-
treaberBa. Ocraercs cBA3aTh ee, KaKb 1 cT. 96-10, co cT. 14-ii,
XOTs BBIBOAUTH Y7-10 CT. 13b BOGHHAro Bepxosencrsa ['ocy-
napsA 3HAUUTDH ABIaTh BeCbMa HNCKYCCTBEHHOE 3aKJIIOUEHIe:
TAKOT0 BBIBOJA Mbl He HalileMb Jaske Bb KOHCTUTYIIAXD, TO0-
TOOHBIX'D HPYCCROIL, rob IPUHINOS BOEHHBIX's IOJHOMOYLIi
MOHApXa IIOHUMAaeTcs YpesBblYallHO IMNPOKO; He HalgeMb
MBI €T0 I B'b SAIOHCKON KOHCTUTYIIM. Y HACh Ke 9Ta CTAThA
MoJay4aers 0codoe IMOJUTHYECKOe 3HadeHie Oaaromapst ro-
CIIOICTBY NCKIIYNTEJBbHBIXD I0JI0KeHLil 1 dpes3BblYaiino
MIIPOKOMY HpuMbHEH1I0 BOEHHAro cyjaa Kb JUIlaMb He-
BOCHHBIMB2).

cyuTaw goaroms saaBuTh 'ocymapersennoii [[ynh, uro orwbHa cMept-
HOIl KasHU, II0 BOEHHO-MOPCKOMY YCTaBY O HaKa3aHIAXb, IOIKHA
COCTABIIATh MpeaMeTdh 0c00aro BoIpoca, IOMAIEHHUTH pascMOoTpbHiW
Bh 3aKOHOMATEIbHOMD MopAAKD, onpenbileHHOMD BOEHHO-MOPCHKUMB
cyaeOHBIMD ycTaBoMby. Takoe HApaBileHie 9TOTO BOMpoOCa, o MEBHII0
MOPCKOTO MHUHHICTpa, onpegbidercda 55-ii ¢r. OCHOBHBXDH 3aKOHOBD
(0. 3. 23-ro anpkbasa), coorsbrerByoieii Temeps cr. 97-ii.

Ll

°) Bp ABcrpin, XoTdA mepegada aMUHNCTPATHBHONR BIACTH OTH
I'paiKJaHCKUXb YNMHOBD BOCHHBIMB MOKETH OBITh MPON3BEI[eHA MMIIe-
PATOPCKUMD YKA30Mb, BBe[leHle BOCHHBIXb CY/0BD I HEBOCHHBIXb
TpebyeTs 3sakoHojarenbHaro nopagka. Ulbrich, Handbuch der
oesterreichischen Verwaltung, B.II, S.242. He aumeno 3nauenis,

Komaspesckii. 3
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Urar®,001aCTh, 0OTHOCAUIAACAH Bh MaTeplaabHOMSD CMBICIH
Kb BOCHHBIMBP I BOEHHO-MOPCKUMb BaKOHaMb, BH OUYEHbD
OOJBIIOI CTeIleHN pPeryJaupyercs IOCYJapCTBEHHBIMI aK-
TamMn, KOTOpEIE HE CyTh (OopMasbHBe B3aROHBI — 31bBCh
rpaHunna, omnpeabidmiiasg IpaBa HapOAHATO TPeICTABII-
TeJAbCTBA, IMPOXOAUTH COBCHEMB He Tamb, rab ee mpoBo-
OATH TUINNYHOEe KOHCTUTYIIOHHOE IIpaBO COBPEMEHHAaTO
rocyjgapcrsa.

JTO caMasi siprasg, HO OTHIONbL HE eUHCTBEHHAS 0COOCH-
HOCTh BB monumaHium npassb [{ymei. Mosuo ykaszats Ha
cr. 18-10, mo wroropoii «I'ocypaps muneparops BB mopagkh
BEPXOBHAT0 VIPABJEHIA YCTAaHABINBAETH BB OTHOLIEHIN
CAVRAIMUXD OTPAHUYEHis, BBISBIBAEMBIsI TpeboBaHIAMN
rocyaapeTBenHoil cayroey. Tarkums 00pazoMs Bb MOpAaRD
BEPXOBHATO VIPaBJeHisd MOTYTH OBITH YCTaHOBJIEHBI COBEp-
HIEHHO OOIIisT HOPMBbI, TTOXOOHBIA TEMB, RaKlA COMEPHATCA
Bb YcraBb o cay:x6b rpasmpanckoii!). llpun nepsonavann-
Hoit pemarrin OcHOBHBIXH SakoHOBB [ocymapio mpepmo-
CTaBJIAIOCH HEOTpAaHMYEHHOEe IIPpaBO HAa3HAYATh U YBOJb-
HATH JOJMRHOCTHBIX'H JNIlH, (OPMYJIMPOBAHHOE TAKUMD
00pasoM®b, YTO OHO YCTPAHSAI0 BCARYIO cyaednyio necmbusie-
mocTh (cr. 15: «waactn Ero mpemocraBisercst yBOJIbHEHILe

uro mhilcTBYIOMili BOWHCKiNL ycTaph 0 HAKa3aHIAXD He BEIIEPIKII-
BaeTh CUCTEMBI 3aBHCUMOCTH He TOIBKO IO COHepskaHlio, HO U 10
dopmt oTH 06mIATO YIOIOBHATO KOMEKCA — CHCTEMB, YCBOCHHON
BebMIL MHOCTpAHHBIMU 3aKOHOJATENbLCTBAMU, Kpowmb ascrpiiickaro.
Hysbovmuus-Hapasaesb, Boenno-yromosuoe mpaso, 7.1, ¢.152.

1) CM., Hamp., er. 733—738 Verasa o caymob no omnpebieniio
OTh MpaBHUTEIbCTBA OTHOCHTEIIBHO copwBIeniaA rocymapcTBeHHOI
ciysk06l ¢h y4acTieMB Bb TOPTOBBIXG U IPOMBIIIICHHBXD TOBAPMIILE-
CTBAXD I KOMIAHIAXD U BB KPEQUTHHXD YCTaHOBIeHiAXH. Beb yra-
saHHBIA 306Ch MpaBoorpaHnyeHiA CO3JAHB Bb 3aKOHOMATEIBHOMD
nopAnKs M moYNTATICHE OCHOBAHHBIMI HA 3aK0H.




OTh TOCYAAPCTBEHHOI CJayi#Obl BeEXD 0e3b N3BATIA JIOJH-
HOCTHBIX'D Jiutb»). b apyroit cropounsr, 3gbeh HITYero He
YIIOMIHAJIOCH 0 IpaB’h «ycTanaBinBaTh Bh OTHOIMIEHLIT {0
HOCTHBIX'h JINI[h OTPAHIYCHIsI, BHI3BIBACMBIA TPeOOBaAHIAMII
rOCYAApPCTBEHHOI CIay#ObI».

Mer we Oymemd TOBOPUTH, HACKOJIBKO CT. 18-51 cooTBBT-
CTBVETH WJN HE COOTBBTCTBYeTH CTpeMJeHll0 COBpPEMEeH-
HBIX'h 3aKOHOJATENbCTBh YPaBHOBLCUTH AUCIUIIIIHAPHBIA
00A3aHHOCT MOJFKHOCTHBIX'D JNIb NXB CTATyTapPHBIMD
npaBombs. Ho ecam pmo cuxs mops Taroe mpaBo OCTaeTcs
conbe pocrostmiemd Teopim, wbMb IpaKkTHKN, BCEe iKe
I Bbh KOHCTUTYIIAXDH Ch APKO BBIPAKEHHBIMB> MOHAPXII-
YeCKNIMbH HAYaJoMb MBI He HaiifeMb, 00BIYHO, TAKNX'b
MUPOKNXs IOJHOMOYlil, OCYIIECTBISEMBIXD IMTOMIMO Ha-
pomHaro mpegcrasurenbersal). Ilpyccras KoHCTUTYINA
Bb CT.4H-ii, IpuB3HAaBDH, YTO HCIOJIHUTEIbHAS BJIACTH IIPI-
HAUICKITD  OAHOMY KOPOJ0, OTpaHmYnBaeTcs CJIOBaMN:
«OH'> Ha3HAYaeTh N YBOJbHAETH MUHUCTPOBBY ). I mame

1) Hawbs wbrp HamoOHOCTH 3ECH CCHUIATHCA HA CTPAHBL, MOA00-
ueisi Hopserin, rab 9Ty moanoMouis OTHOCHTEIBHO J{OJHHOCTHBIXD
ANIYh CBeeHs Kb MuHHMYMYy u rak mpaBoBoit status mocnbpHuxs
noapo6uo ompembiusercsa nopmamu 3akona. Morgenstiern, Das
Staatsrecht des Konigreichs Norwegen, S. 86.

2) JImubs Bopuraws, Preussisches Staatsrecht, B. II, S. 55, mpu-
BHaBh, YTO 3aKOHD He KacaeTca BHBCIYKeOHBIX'h HApYIIeH1 ciy-
seOHaro jonra, npudaBideTbh: IO HPYCCKOMY T0OCYHAApCTBEHHOMY
OpaBy YNHOBHUKI He MOTYTHh Y4aCTBOBATH Bh aHTUIIPABUTEILCTBEH -
HBIX'b MAPTiAXD MOIH TPEeIoroMb, OYATO ATH NapTIH IPOTUBD MII-
HUCTPOBD, He Kopoua. [ma Iepmaninm cm. 3axons 31 mas 1873 r.,
u3faHHbIl ¢b KoMMeHTapiems Hamuermcopowms: Das Recht der deut-
schen Reichs-Beamten. Xapawxrtepuo, uro JlaGangb, amamusupys
nouAarisgs Treu u Gehorsam wm onmceBasg orpannuenis (Beschran-
kungen) BB 1mojosKeHINn YMHOBHUKOBD, HE TOBOPUTH O PaBOOTpPa-
HNueHisgAXs moauTndecknxs®. Das Staatsrecht des D. R., B. I, S. 439.

3%
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10-s1 ¢T. ANOHCKOI KOHCTUTYLIN He I'OBOPUTH 00b STHXB

npaBoorpanndenisaxs. CoraacHo eii, <ummnepatops onperk-
JseTh OPTaHMBAIlI PasIMYHBIX'B OTpacieil yIpaBJeHlsd,
yCTaHABINBAETH pasMbps manoBanbd BCBXB UMHOBD Ipa-
FKQHCKIX'h I BOGHHBIX'h, HA3HAYaeTh U YBOJIbHAETD UXBl).
IIpaBo HajaraTh orpaHuueHle Ha CJOYRKALUXD NPU3HAETCHA
KaKb OBl BHITEKAIOIUMB U3H BepXoBeHcTBa locymaps
Bb cfept ympasiaenis, npu 4eMb OIATH IIOJAYyYaeTCsl He-
cOo0TBBTCTBle MEKRAY TAKUMB HOHUMAHIEMb I IPaBUIOMD,
4T0 OOIMA HOPMBI JIOJKHBI CO3AABAaThCA BB HOPAAKE dop-
MaJbHATO 3aKOHOMATEIbCTBAZ).

OtnocutrenbHo ABcrpin cm. Ulbrich, S. 90: «schwieriger gestaltet
sich die Frage, inwieweit Dienstvorschriften dem Beamten Be-

schrankungen in seinem Privatleben und in Bezug auf die Ausibung

politischer Rechte aufzuerlegen geeignet sind». O HOBbiim2Mb MOJIO-
xeHln Bp MWramiu craryrapuaro mpaBa Tambaro, Lol sur le sta-

tut des fonctionnaires italiens et loi sur les garanties et la dis-

cipline des magistrats italiens Bbp Revue du droit public et de
la science politique, 1908, Ne¢ & (octobre—décembre). HawnbGonke
0CTPO, KaKb M3BBCTHO, IOCTaBIEeHDb BCIPOCH O CTATYyTAPHBIXD Ia-
paHTiAgAX® B0 Opasumin ¢b ed NpOoTUBOPHUYLAMU TOIUTUYECKOIL emMo-
Kparin 1 agMuHucTpatuBHaro abcomorusMa. «Le mouvement ne fait
que commencer: il est irrésistible et trés grave pour la France.
Bien dirigé il peut servir puissamment notre pays;mal dirigé il peut
nous jeter pour longtemps dans une terrible anarchie». Chadrun,
L.’administration de la France, p. 136—137 (1908): BoIX0qb — BB 3a-
KOHOATe/IbHOIl perjaMeHTalin, I03BOJAlIIeil IPOBECTH T'paHUIHE
MERIY 3aKOHHBIMU HpaBaMu U HEeJOIYCTUMBIMU IIPUTA3AHIAMI.

) Ite, pa23.

2) Mb1, KOHEYHO, HE MOeMb BULb1h BB ¢T. 65-ii O. 3. («MMneparops
win Xpucrianckiii 'ocygapb ecTb BepXOBHBIII 3alUTHUKD U Xpa-
HUTEIb JI0TMaToOBb TOCHOJACTBYWOIeil BEpH u OaoCTUTENb IIPaBoO-
8bpia u BcArkaro BB llepkBu cBATOii Omarovectisd... Bb ynpasie-
Hin Ileprosbio Camopeps:kaBuasa Boas pbiictByeTs HOCPEICTBOMD
Cearbiimaro IlpaBurenscrByomaro Cunaopga, Eio yupe:xaieHaaro») or-

. e e
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llTrars, yeranosiaenie oOIUIXDH HOPMBH HPEAOCTABIACTCH
pyceroit I'ocymaperBennoii [Ilymb m [ocymaperBerHOMY
Cosbry BB MeHbiieMsb 00bemb, awbmb 910, 00b19HO, UMBETH
MbeTo TP KOHCTUTYIIOHHOMB CTPOS OTHOCUTEIBHO 3aROHO-
naTeJbHBIXs OPTaHOBB!).

punania npasb {ymer u Cosbra Bb MEPKOBHBIX'D BONPOCAXb. TeKCTH
FICHO TOBOPUTD INIIb 00h «VIpaBieHIN IEPKOBHOMB». XapaKTepHO
OIJHAKO, YTO N3B HUXH MHTAINCH 000CHOBATD NPUHINIIIAILHOE OTrpa-
HIYeHle [AyMCKOII KOMIIeTeHIIN [Jaske BB TAKNUXB BOMPOCAXDH, KAKD
peopMa KOHCUCTOPiil, OCHOBHBAACH HA cBOe0GpasHoil nges «ieproB-
Haro BepxoseHcTBay. Cp. pbub ToOBapuia MUHUCTPA BHYTPEHHNXD
mbns HpwsimanoBeckaro Bb gyMcKoM®D 3achmanin 13 masg 1909 r., rab
YRaspBallOCh, 4TO IpefocTaBleHie crapoolOpaAAmaMb mpaBa Mmpoia-
PaHIbl, BHECEHHOE BB HPABUTEIbCTBEHHBIN IPOEKTS [[yMOif, HE MOKeTH
OpiTh momymieno Cuuomows. Bowbe mHTEpecHB MOMBTHI OmpaBIATH
9TO OrpaHNUeHle KaHOHUUYECROIl, TAKDb CKA3aTh, HEKOMIETeHTHOCTHIO
Hywst u Copbra. Cv. pbub Busuruna 85 sachbmanin 15 mas 1909 r. mpu
00CYyHIEeHIN CTapooOpPATYECKAr0 3aKOHONMpoekTa; J[yma He umbers
npaBa MOaThb CTapooOpAanamb «0Iarogarth CBSIIEHCTBAY, T.-e. npu-
3HATH 32 CTAPOOOPAMUECKIMD AYXOBEHCTBOMD npaBa CBAMEHHOCTY-
WMUTeNeii: DT0 BB COCTOAHIN Jnmib cabaars mombernmii coGops.
Cp. pbub obGeps-nporypopa Cs. CmHOma BDL gyMcroms sachmanin
14 anpbaa 1909 r. Cosepmenno momumo [ocymapcersernoit ITymsr
u Cosbra BB mopsakb 65-it cr. O. 3. OHIB HPOBeAEHs yCTaBbD JIV-
XOBHBIX'B arkazemiit 1910 r. — Heuero roBopurs, uto mogoOHOe pasrpa-
nnvenie temporalia m spiritualia OBLI0 TOCTATOYHO YYSKIO CTAPOMY
pyccroMy crpow, rab cpbrecras BIacTh HUKOTOA He BaIyMBIBAIaCh
Hafhb CBOEIl <«KOMIIETEHTHOCTBIO» paspBIIaTh BOOPOCH LEPROBHO-
LOCYAApCTBEHHAr0 I IepKOBHO-00INeCTBeHHAr0 XapaKkrepa. OGpamie-
Hie Kb aBTOPHUTeTY cobopa caMo ecTh, KAKB OB OHO HU OIIpaBIIBIBA-
T0Ch KAaHOHMYeCKM, s PYCCKAaro rocyJAapCTBeHHATO CTPOA HOBIIe-
CTBO, 3amevyaTIbHHOE MyXOoMb Ge3mMOKOITHATO I MepeX0IHATO BPEeMeHII.

') Chasle, Le parlement russe, p.160: «toute loi au sens
materiel du mot ne peut étre modifiée, completée ou abrogée
quavec l'assentiment des Chambres, sauf les cas limitativement
reserves par les textes législatifs elles-mémes... Mais les cas réser-
veés sont plus nombreux que dans les autres pays de I’'Europes.
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Orpanndeniamb 3aKOHOZATENbHOIT KOMIeTeHIinm 10cy-
napersennoit Jlymer u locypapersennaro Cosbra coorsbr-
CTBYeTh Yy Hach pacllnpenHas cepa BepXOBHAro yIpa-
BlIeHlA. Psaas rocympaperBeHHBIXD aKTOBB, KOTOpHE, He
OyAyd4Il MareplaabHO BAKOHAMU, COTJIACHO THINYHOMY KOH-
CTHTYI[IOHHOMY TIPaBY, TPe0yOTH 3a KOHOAATETBHON POpPMBI,
B Poccln cosepuratorces egunomununo [orasoii rocygapersa
IJIM er0 MpaBUTeabeTBOMS. O4eBHHO, U 9TO OTCTYILIEHie
00HapPYRUBACTH OJUHAKOBYIO TEHJEHIIO.

Cioma mpunammessars: 1) anaouenie MessyHapORHBIXD

70roBopoBb'). OrpomMHuoe GOJBIIMHCTBO eBPOIEHiCKIXD KOH-

CTUTYINI TpeOyIoTh A JIOTOBOPOBB, 3aTPOrMBAIOIINXD
3aROHOJATEJbHBISA 1 OIOIZKeTHBISI IpaBa HaAPOAHATO MPeJ-

CTaBUTEJIbCTBA, COTJIACIS HTON0 HOCABIHATO: ATO MBI BU-

AUMbB, MEHAY MOPOYNMb, BH KOHCTUTYIIAXDH CO CTOJb

CHIITBHO PA3BUTBIMb MOHAPXITIECRUMB HAYATIOMB , KAKD IPYC-
ckas 1850 r. u aBerpiiickas 1867 r.2). Ecan s Auraiu dop-

1) CG. Rorunapescrlii, llpaBoBoe rocygapcTBo n BHBIIHAA Mo~

JUTHEKA, C. 69 u ci.

) Ilpyccrasa KOHCTUTYIIA, § 48; aBcTpliicKkiii 0CHOBHOIT 3aKOHD 0GB
o00muxs abiraxs Bebxb 3eMens ABcrTpliickoii uvmepin 21 mex. 1867 r.
(Ne 141), § 11a; repmancrasa koucruryis, § 11. Teopisa I'ueiicra oTHO-

CUTEIBHO § 48 MPYCCKOI KOHCTUTYI[LN, II0 KOTOPOMY OYATO GBI MEHITY-

HAapoJHONpaBoBad 0043aTelIbHOCTh [O0TOBOPA BaBHCUTH WCKIIIQYII-
TEJIBbHO OTH KOPOIA, MpPHU YeMb JaHATarb [A0JKEeHD JINIIb BHITOIHITD
rocyapCTBeHHBIA IPABOBHIA YCI0BIA 0CYHECTBUMOCTH IOTOBOpA — H3-
noseHHasa BB ero Gutachten der Auslegung des Artikels 48 der preus-
sischen Verfassungsurkunde (mameuarano Bb npuiomeniny Ern st
M eier, Abschluss von Staatsvertragen) — ocraBiiena Bb HacTOA-
mee BpeMsA Jamke BB HbMenkoii mmrepatypb Ipm BceMb IpU3HAHIN

MoHapxmueckaro mpunnuma; cp. L a b an d, Das Staatsrecht des.
deutschen Reiches, B. I, S. 638; B. I, S.126; H a e n e 1, Deutsches.

Staatsrecht, B. I, S.540; Schwarz, Die Verfassungsurkunde
fur den preussischen Staat, S. 139. Bb ABcTpin rueiiCTOBCKY10 TOUKY
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MaJbHO B3aRII0YEHle MeKIYHAPOMHBIXD TOTOBOPOBH OTHO-
CUTCA Kb KOPOJEBCKOII mpeporaturb, 9170 He usMbHAETH
VCTaHOBUBIIATOCA IIpaBHUja, II0 KOTOPOMY HOTOBOPH VKa-
3aHHATO THIA JOJAHEL MOJYYaTh CAHKIIN TapiaameHTal).
To e cnbayers craszars o llleenin?). Pyccrkie OcHOBHEIE

S3aKoHbl NaloTh mpaBy MoHapxa Taryi ke IOCTaHOBRY,
4ToO U Ppaniyscras xapria 1814 r. u panHia KOHCTHTYI(IN
BTOPOCTETIeHHBIX's HEMEIKNXDB TOCYAapCTBh; U3h HOBBIXD
KOHCTHTYIILE 1mofo0nyo (GopMynnposky ™Mbl BeTpbuaeMs
Bh KOHCTHTYIUM ANOHCKOI®). OTHMB, KOHe4YHO, He pasph-

3pbHig ¢b HBROTOPHMB cMArdeHieMs 3anmmans T e z n e e, Zur
Lehre von der Gultigkeit der Staatsvertrage (Griinhuts Zeitschrift,
B. XX).Cp.C.Korasn peBcriii, IlpaBoBoe rocymapcrso, c. 128
)

') Lowell, The Government of England, v. I, p.22; Anson,
Law and Custom of the Constitution, v. II, p. 280. Vike BB anurio-
ppanmyscroms morosopt 1860 r. GpIa BBeIeHA orosBopka: the present

_treaty shall not be valid unless her Britannic Majesty shall be
authorised by the assent of the Parliament to execute engagements
contracted by her in the Articles of the present treaty.

) K. 1809, § 12 (mocnh mawbueniii 1840, 1876 u 1885).

%) Cr.13; cp. Judourou, La constitution de empire du
Japon, p. 46: «au point de vue international I’Empereur représent
le Japon avec une plenitude absolue. Il conclut sous sa seule
autorité toutes sortes de traités. Les traités, qui concernent les
finances, pas plus que les traités d’alliance militaire ou que les
traités qui intéressent les droits de I'individu, n’ont besoin d’étre
ratifiés par les Chambres: la volonté de I’'Empereur suffit. En cette
matiere la constitution a conservé a I’Empereur un pouvoir sans
limites». Kb oromy npumsikaers 1 Arim ori, Das Staatsrecht von
Japan, S. 63: uMmepaTtops MOMETh BaKI0YATH OTOBOPH asKe MO
MOBOAY Bemlell, BXOOAMNXD Bb KOMIETEHIIII0 NapiaMeHTa, BBOIS
coorpbrerByomtia mbpel ykasamm Bb mopagxb 9-it er. JTOMY HpPO-
THBOPBUNTE TodKoBamie 9-if cr. y 1 t 0, Commentaries, p. 15. OTHo-
CATEIbHO OOTOBOPOBH — p. 29.
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MaeTcs BOIPOCH O [OTOBOPAax®, BHIIOIHEHIE KOTOPBIXD
mpefmosaraeT B3aROHOAaTeabHas mepembna (0 HKoropo-
pax’®, BBISBIBAIOINXD PACXOAB, HAMDB NPUETCH TOBOPITH
nanbe, Kacasch OIOKETHBIXD MPABH PYCCKATO HAPOTHATO
npexpcraBurenbersa)l). Hdeno, uTo mogoOHBIA 3aKOHOTATEE-
HBISL TepeMBHEL He MOI'YTH HPOUCXOMUTH ¢h HAPYIICHieMb
86-it cT., Tpefylomeii IA BEAKATO BaKOHA COMIACIA
Hymer u Cosbra; mseberno, ¢b mpyroit ¢Toponsl, Kb Ka-
RUMD TAHKETBIMD KOHPIMKTaMb Be[eTh IIPOTUBOIOCTABICHIE
MERIyHapOJJHOIIPABOBOI CHJIBI JOTOBOpPA U €ro Tocyap-
CTBEHHOIPABOBBIXD MOCHBACTBIl, Tpu yems mepmas mnpu-
sHaercs Bcel'bsio saBuesmiei orn Momapxa, a BTOPHA
MpejrnoaaraoTs corjaacle HapOAHATO IIPeJCTaBHTEILCTBA.

Asropsl OCHOBHEIXD SaKOHOBbB, UBAAHHHIXD BB 1906 1.
KOHEYHO, IPeACTaBIAIN BO3BMOHKHOCTD ITO00HBIX'D KOHIIN K-
TOBD. I BHAIN COOTBBTCTBYONIYIO BalagH0-eBpOIIelicKYIO
IPaKTUKY; OYEBU/HO, He CIYyYaiiHO 3aKJI0YeHie JOTOBOPOBD
IIOCTABJIEHO PAAOMSB Bb CT. 13-if ¢b TaKUMI XapawkTepHBIMI
aKTaMu efuHoJNM4YHOll Baactn Monapxa, Kakb 00BABIEELe
BOWHBL 1 3awrmovenie mupa?®). [losmgnmomy, stu mpaso-
MOYlsA ABJAAITCA cabrcTBieMs n3b npusHanuaro B cr. 12-ii
Bepxoserncrea l'ocymaps Bo smbmmeit mosuturb («Iocy-
naps mmepaTtops ecTh BepXOBHBIE PYKOBOAUTEIb BCEXT
BabImHNXE cHomentit Pocclitckaro Tocymaperea ¢ wmmo-
crpaHubiMil rocymapcersamu. Vme ke ompegbisiercsa na-
IpaBiieHle MeRAYHAPOMHO moanTnku Pocciiickaro locy-
nmapcrea»)®). Tawoil oHeprmuHOit GOPMYAMPOBKU MBI He
HaiileMd Jake BH FANOHCKOW KOHCTUTYI[IN,

1) Bap.B.9. H 0 1 b 11 e, 3akoHOgATeIbHASA CAHKITA MeRIYyIa-
POAHBIXD 0roBOPOB® BB Poccium, 1906 r., Ne 46.

°) P alme, Die russische Verfassung, S. 103.
r¢ 3) Vupesmpenie I'ocymapcrBennaro Copbra (msm. 1901 r., ri. I1,
cT. 31, 1. 6), mepevnciaAd KOMMOETeHIIN MoCabIHAr0, OTHOCUTS Cl0/1Aa,



2) BBepenle HCRIIOUYNTEJIbHBIXD MOJ0ikeHlii. 3abeh co-
BpeMeHHOe KOHCTUTYI[IOHHOe TpaBO He MPeJcTaBIgeTD
enunoo6pasisl). CyliecTByoors rocymaperBa, KOTOPHIMB
BOOOIIEe YYiRAD WHCTUTYTH MCKIIOUNTETHHBIXD ITOJ0KEH1Il
(Aurais, oruactn Coemmuennsie [llrarter)?). Bo ®panmin
BBeJ[eH1e ocajHaro moJosenia (état de siége) copepmiaercs
BB OPMATIbHO 3aKOHOAaTenbHOMD HopaAnkb. Ecanm mapia-
MEHTH Ha BAKAIlAX'b, OHO MOKETH OBITH 0OBABIEHO TIPEe3II-
JIeHTOMB, HO ITaJIaThl Tora cobupatres de droit BH Teuenie
ABYX'® JHell mocab o0bABIEHIA; ecan MaJgaThl PACHyIeHsl,
OCajiHOe IIOJIOsKeHle BBOJAUTCA JUIIb IIPH BTOPYKEHIN He-
IIpiATeNss, U TOrAa BB CROpbiilieMbs BpeMeHU TOJYKHEIL
OBITH TpousBegeHbl BHIOOPBI. Mbl BUANM®E, HAaCKOILKO 6tat
de siége mpegcraBiIfAeTCA COCTOAHIEMD HEOOBIYHBIMB, TpEe-
OyIOIIIMDB COBEPHICHHO MCKJIIOUNTEIbHBIXs TapaHTiii mpo-
THBB 3J0yHoTpedaeHlss uMb. DBb ABerpinm  pasiandudbie
9JIEMEHTHl MCKIIOUNTEeILHAT0 TMOJI0AeHIs TpeOyioTh pas-
JMYHAr0 MOPAAKA: MPLOCTAHOBRA TapaHTiii TpaskAaHCROI
CBOOOJIBI COBepIIaeTcs JUIIb ¢'b MpeaBapuTeIbHAT0 VI,
Bb cJaydab mapraMeHTCKIXD Bawraiiii, mocabmyomaro

BWbECcTh ¢b 0ObABIEHIEMD BOITHB U 3aKIIOUEHIEMD MUpa, «Ipyris
BasKHbIA BHBImIHIA MBpH, Korga mo yceMoTpbHil 00CTOATEILCTBS
MOTYTH OHD MOJIeKaTh IMpeaBapuTeIbHOMY OO0IIeMy Cco00paskeHioy.
Ho »ro O6mito moBoibHO HeompembilenHoe yrasamie, He muwbpiiee
nparTniecknxs mocabmersiii. Ilpoxommenie mocabauATro pyccko-
repMaHCKAro TOprosaro moroBopa 4epesds locymaperBenuniii Co-
BBTH ABIAIOCH PAKTOMD COBEPIIEHHO MCKRITIOUATEIHHEIMD, CBA3aHHBIM D
C'b TAMKECTHI0 TBXB MEPTBH, KOTOPHXD HOBHIL OTOBOPH TpeGoBalh
OTh pyccraro zemiaenbiis. |

1) B.M.T' e ¢ ¢ e 1 b, UckiounrensHoe moiomkenie, ¢. 75; ¢. 13

) Martial law, mo ToakoBaHil0 BEPXOBHATO CYHA, MOMKETH OBIThH
npuvbHACMD INIb HA TeaTph BOHHB — ¢b BIBIIHIMD HeIpiATeIeMb
unn rpammanckuMs. Burgess, Political science and comparative
constitutional law, v. 1, p. 245. "
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000peniss 1aJjarsb peiixcpara; TOYHO TaKb e YCTAHO-
BJIEHD 3aKOHOJATe IbHBII MOPAXOKD [JIA BBEIeH1A BOCHHATO
cyAa BMBCTO rpaskiaHckaro; HampoTHBDL TOTO, Hepegaya
ATMIHICTPATUBHBIXS  IOJHOMOYIl BOEHHBIMD BJIACTAMD
copepmraercsa yrazomb ummeparopal). Bs [epmaminm, co-
PJIACHO CT. 63-if KOHCTUTYIiN, UMIEPaToph MOMETH 00b-
SIBITH HA BOGHHOMB IOJIOZKEHIN JI00YI0 4acTh mMrepin?).
fAmoncras komcerurynia Be cr. 14-ii Takse Bpyuaers 9mo
IIPpaBO UMIIEPATOPY C€b BaKHOII OTHAKO OTOBOPKOIi: «yCJ0-
Bl OOBABJIEHIA OcCagHAr0 IOJOKeHIA 1 ero mocabuersis
onpexgbiasaooresa 3akonoMb»3). Mbl nHe naxomumb MOKOOHOIT
OrOBOPKU BB 15-if er. OcHOBHEIXD 3aK0HOBSB, 10 Koeit «[o-
cyaapb llmmeparops o00BsaBasiers MbeTHOCTH HA BOH-
HOM'B TJIN MCKJIIOYNTEIbHOMD IoJ0skeH1n». Hecommbuno, n
Ch TOYKI 3pbBHIA Hallero ImpaBa, HOPMbI, COCTABJIAIONII
cofiepsKanle MCKIIOYNTeTbHBIXD MOJ0KEH1, JOIKHEL OBITH
VCTaHOBJIEHBI 3aKOHOMB?), HO yeaoBla? Ombaka uxs mpu-

') Bawows 5 mas 1869 r. y Ulbrich, Lehrbuch des oester-
reichischen politischen Verwaltungsrechtes, B.11,S. 419; cp. L u s t-
kand]l, Verordnungsrecht, S.17, u crareio IlInurens Bb Oester-
reichisches Staatsworterbuch, S. 370.

?) ITo o6psacuenio H a 1 d y, Der Belagerungszustand in Preussen,
S. 22, BTO BHITEKAeTh W BH HMIEpPiN, Kakb BB llpyccim, He u3sp mo-
auieiickaro, a m3h BOEHHAr0 BEPXOBEHCTBA MOHApPXa: BOEHHOE IO-
T0keHle TpefnogaraeTd OMAaCHOCTb, T'PO3ANIYI0 TOCYAapCTBY, KaK®b
cyonerty. s aromy mpumeikaers 1 L a b an d, Das Staatsrecht
des deutschen Reiches, B. 1V, S. 40.

%) 1t o, Commentaries, p. 31: «by conditions is meant the nature
of the crisis when a state of siege is to be declared, the necessary
limits as to territorial extent affected and means needful for making
the declaration effect».

1) 9ro coenialbHO OTOBOPEHO BB 83-if cT. O. 3.: «u3bATiA n3p obi’ -
CTBIil m3mokeHHHIXB BB ceit raaBb (VIII —o mpaBaxs m oba3ar-
HOCTAXD pOCCLICKUXD MOAJAHHBIXB) MOCTAHOBIEHiil Bb OTHOIIEHII
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HaJIesRUTD NeKIounTenbno Monapxy. UpesseuaiiHo BasKHO-
P 9TOMB, YTO KOCBEHHBIl IApPJIaMeHTCKll KOHTPOJIb
Yy HaCh UCKIIOYAETCA OTCYTCTBIeMb MUHUCTEPCKOIl OTBHT-
CTBEHHOCTI 11 HEBO3MOFKHOCTBIO 1aske TP ebABIATE 3alPOChl
mHave, Kakb 10 TOBOAY AbiicTBlii He3aKOHOMbBPHBIX'B;
Mesry ThMb Takas opMaabHasg He3aKOHOMBPHOCTL OTCYT-
cTBOBaJIA OBl Jlajke TOT/A, eciam Obl KaKlg-HHOyAb Mber-
HOCT 0e3h JOCTATOYHBIX'> OCHOBAHI1II OOBABIAAJINCH Ha
HCKRIIOYNTETHHOMD ITOJOKEHIN — 1 TOAaMU sKIJIN OB ero
Baacteio. Ilpm sToMb mpusHanle He3aKOHOMBPHOCTI aKTa
Bp cumiay détournement de pouvolr, KoTOpOe MMEHHO
P NCKJIIOYATETbHBIXs I[IOJ0KEHIAXD JEerK0 CTAHOBUTCS
OOBIYHBIMG sIBJEH1eMb, YYHKI0 Halleli cymeOHO-aJMUHNUCTPA-
ruHoii mpakTnkb. Heabsa 3a0bBarh, uro y Hach Bb Poc-
CllI PERUMD HCRIIOYNTEIbHBIXD HOJI0sKen1il cubiaascs 60-
abe 00bIYHBIME, 9BMB Tb-HNOYAL, TaKb 4TO, IO CJIOBAMD
_KOMHITeTa MIHHCTPOBS, BRICKa3anubIMb mocah ykasa 12 ge-
rabpsa 1904 r.: «mogs mgbiicTBleMb UXB yCIrbio BO3pacTn
rbaoe nororbuie, KOTopoe He BUAAJIO MHOTO HMOPAAKA IOJ-
mepikanisa  00MiecTBeHHAro 0JaroycTpoiicTBa I JIHIIB IO
KHITaMbh 3HAeTh 00b OOMUXD BAKOHAXDH UMIEpIny. JTO
00CTOATETHCTBO UPE3BBHIYANIHO YBEJANUYNBACTDH TOJIHTHYE-
cKiii, Takb ckraszarTh, yAbapHEIT BBeh mosHOMOULIM, ycTa-
HOBJIEHHBIX'H BB CT. 15-iit).

[TpaBo yCTaHABJIMBATH NCKIOUNTENbHOE MOM0/KEH1e MO-
;KeT'h PA3CMATPUBATELCH, KAKD BBITEKAIOIIee 13H 3a00TH 00b

wheTHOCTel, 00BABICHHBIXD HA BOEHHOMD IOMO0KEHINM UM BB HOIC-
JREHIN MCKIOYNTeILHOME, onpeabiaeHs 0COOMM 3aKOHAMIIY.

1) [Joka MaTepialbHHA HOPMBH NCKIOYUTEILHHXD MONOKEHLH He
VCTAHOBIEHH BB 3aKOHOAATEIbHOMD nopAAKS, BB 3HAYUTEIbLHOI
yacrtu Poccin moryTh GespbiicTBoBaTh BCh 3aKOHB, M3JAHHLIE BB IO-

paarb cr. 86-if 1 onpeabasioniie npasa rpammans.
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‘oxpawb rocymapereenHoii Gesomacnocru. NepMancras kou-
CTUTYI[IA HPI3HATA €e BEIPaKeHIeMb BOGHHATO0 BEPXOBEH-
CTBa MMIIepatopa; cama crT. 68-sg mombiena s otabab XI.
Racaromemesa umnepckoii apmint). Hama cr. 15-a roBoputs
0 BOGHHOM® I HCKIIOYUTEIBLHOMD IT0JI0KeH1n; nmberes au
31bCch BB BUAY ONHO WM TBA MOHATIA? B0 BCAROMS CITY-
4ab, dpesswruaiino ofmmpuoe wmbhcero, ®oTopoe 3aHu-
MAaeTs Bh PYCCKOW IOCYMapCTBEHHOI JKUBHI OXpaHa BHYT-
PEHHATO MOpsAgKa 1 0e30IaCHOCTH, BJAIAHIe MOTHBOB® BTOI
‘OXpaHBEl H9 BCE OTpac/m yIpaBieHis, elBa Jil JONYCKALTD
IPUBHATE MOJHOMOYLA 110 ¢T. 15-if BeIpaskeHieMs BOeHHATO
BepxoBencTBa Momapxa. Bs cosmamin aBTopoBs OcHOB-
HBIXD 3aKOHOB® 9TH IIOJHOMOYis, TOBHUMOMY, BEITEKAIII
113 0c00aro caMoCTOATeNbHATO MCTOYHIEKA. VMU Kakd Obl
JIOI7KHO 0BLI0 ypaBHOBLeuTh BosBSImEennoe BH Manndecth
17-ro owrabpa pacmupenie rpamIaHCcKoii CBOGOIH U 0cIa6-
JAATH MOCABACTBIA BO3MOMKHATO KOHPINKTA C€b BaKOHO-
AaTeJbHBIMI  yupeseniamu®). Hams npuxomgures Opatb

') Seydel, Commentar zur Verfassungsurkunde, S. 378: «wie
die Stellung des Artikels zeigt und wie in der norddeutschen
Bundesverfassung aus dem Wortlaute hervorging, steht das Recht
~den Kriegszustand zu erkliren dem Kaiser als Bundesfeldherrn zuy.
Bt sachmanin nramianckoit mamatet 28 ¢espamns 1894 r. Rpucnoun Bui-
BOOWIH MPaBO KOPOJIA 00BABIATH OTHBIBHBIA MBECTHOCTI HA MCKITIO-
AUTEILHOMD MOTOEHIN I35 ero BOEHHATO BePXOBEHCTBA, BHPAKEH-
HAro BB CT. 5-if CTaTyTa: TPamHaHCKasA BoiiHa — Tamme BoiiHa (ed é
guerra anch’essa la lotta civile). Ca st agn o, Commentario allo
statuto, p.47; Gmelin, Ueber den Umfang des koniglichen
Verordnungsrechtes und das Recht des Belagerungszustandes in
[talien, S. 141.

?) Hernapania Cosbra Munructposs 13 Mas 1906 r.: «He MEHD-
mee 3Hadenie mnpugaers Corbre MunUCTPOBD U oTMBYeHHOMY
Tocymapersennoit  J[ymoii Bompocy o6® mamamin HOBATO 3aK0HA,

-~
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crarbio Ha Gouh yCa0Blil MCTOPUKO-IOJINTHYECKUXD, KOTO-
pHISL J7IA es MOHUMAaHis He Mewbe BasrHBL, YbMB esd 0pu-
MUYeCKlil KOHTEKCTD.

3) Amumcris. Asropsi OCHOBHBIXB 3aKOHOBB, (OPMY-
aupyst er. 23-10, rpb pasindaercs IOMUJIOBaH1e OCY#R/eH-
HBIX'h, CMsTJeHle HaKasaHld M oOmee MpoUleH 1€
COBePHINBIINXG [pecTyIHbIA ABilcTBIsA, OYeBUIHO, IpPI-
npunuckiBamn  upaso amuucrin  Momapxy?'). llpormso-
wososkHoe Boz3pbuie, passuroe BB MoHorpadin Jlobrmm-
ckaro u mnpumaAToe BB Kypeh JlasapeBckaro, RasKeTcHd
Hawh HecoMubHHOII HaTasmkKoii. EnmHcrBenHoe OCHOBaHIe
Bb €r0 MOJIB3Y MO:KHO 0110 Ob1 BurbTs BB 1. 10, 11. 1, Ioao-
srenis o0 BeIOOpax® BB 'ocymapersennyo Jlymy m coorBbr-
creymomeii crareb 20-it Bp Yupempenin l'ocyrapcrennaro
Copbra, BB cuiy KOUXB CYAUMOCTHb 3a AbsaHIsA, BJIeRYII1A
JWIeHie W OrpaHnyeHie TPaBb COCTOAHIA, JIHIIACTDH
1130MpaTeTbHBIXs IPaBD, XOTA OBl cOOTBBTCTBYIONIA JINIa

-

00e3MeunBanIAT0 HeIPIKOCHOBEHHOCTH INYHOCTHI, CBOOOTY coBbeTn,
cI0Ba W Ieyartn, cobpaniit m cow030Bb... [Ipn aroms Corbrb Munum-
CTPOBh MOUNTAETH OJFHAKO HEOOXOOUMBIMB MOBTOPUTH, YTO IIPH BbI-
MOJHEHIN 9Toii 3aKOHOJATEIbHOII PadoThl HEOOXOAUMO BOOPYIKUTH
AIMIHICTPATHBHYI0 BIACTH BIICTBUTEILHBIMI CIIOCOOAMEI Kb TOMY,
uyroOB Opu ABiiCcTBiN BaKOHOBH, Pa3CUNTAHHLIXD HA MUPHOE TeueHie
rocyapcTBeHHol Kusun, 1lpaBuTenbeTBO MOTJIO IPEIOTBPALATD 3710-
yrorpebieHie JapoBaHHBMEI CBOGOAAMU 1 IPOTUBOABIICTBOBATE ITO-
CATATeILCTBAMD, YIPOKAOIUMND TOCYAapCeTBY 1 OOMIECTBYY .

1) A. A. Anexcbesn OGeperb BB CBOeii KHHUI'BE O MHHUCTEPCKOIL
BIACTII TOMIWIOBAaHie BH IIMPOKOMB CMBICIE — He pasindas cod-
CTBEHHO MOMIIOBAHIA, aMuncTin u adoaniin. Ilpaspa, oHs CMOTPUTH
UMb ¢b TOYKHN 3pbHiA HeoOXomuMmocTH 345CHh KOHTPACHIHUPOBAHIA
akToBb MoHApxa MuHmICTepcTBOMb — . 272 1 ¢iu. F risc h, Die
Verantwortlichkeit der Monarchen und hochsten Magistraten, S. 344,
pasdnpaers BOMPOCH 0 KOHTPACUTHIPOBAHLN JIIIIL ITPU aKTaXDh MOMII-
gosaniss Bh Therond cmpicab (Gnadenakten).
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nocab cOCTOABIIATOCH OCYMRAEHLS I OB 0CBOOOHIEHBI OTh
HaKa3aHIA 32 JaBHOCTBIO, HPUMIPEH1eMb, cuiroii Beicogaii-
maro manngecra niam ocodaro Beicouaiimaro moeabHifA.
OueBuHO, TOABKO BB MOPAARE 3aKOHOATETLHOMD MOKETD
ObITh MBMEBHEHD 5TOTH NYHKTH, HO HOX0OHOE u3MbHeHle
NOJEHO UMBTH 00mlit XapakTeph: MO#eTd ObIThH, HAIPU-
mbpb, veranosieno, 4to Juimb aBiicTBUTENbHOE JINIIEH1e
0COOBIX'B TIPaBh W MPEHMYIIECTBH BJIEYETH IOTepPIo I
npasa nsdupareapnaro. Ho Jlyma me momers 1mo cBoei
nnuiiaTueb BeIpadoTaTh 3aKOHOIPOEKTH, BO3CTAHOBJIAIO-
1(lii n30MpaTeabHBIs MIpaBa JaHHBIXh> KOHKPETHBIX'D JUIlb.
(b gpyroit ctoponsl, obuiee HmpolleHle MOeTHh HCXOANTDH
Toabko OTH ['ocymapsa m He Tpedyerh HHKAKOIO YydYacTld
Ilymer m Cosbra. Bb sroms cmeicah amMmHuerTis I aBTO-
poBHs OCHOBHBIXS 3aKOHOBD, IOBUIUMOMY, JIHIIL KOJTIYe-
CTBEHHO, a He Ka4eCTBeHHO, TaKh CKas3aTb, OTJINYATIACH OTH
noMiIoBaHis. «O0mas moJanTnIeckas aMHICTIAY , TOBOPIITD
npepchraress copbra MUHHCTPOBD BBH JEKIapalii 110 I0-
Boay orebranaro ampeca mepsoit ['ocymapersennoii [lymsi,
«B3ARIIOYALTD, C'h OIHOI CTOPOHBI, TOMIJIOBaH1e IPUTOBOPeH-
HBIX'B II0 CYAV, & € APYroii — ocBOOOHIeHle 0Th MBpD
aMIHICTPATIBHATO B3BICKAHIA JIMILH, MOABEPTHYBIINXCS
NMb BB HOpPAAKRD mososenisa 00b yCUIeHHON 1 Ype3BhIuail-
HOiT oxpanh I BOGHHATO MOJOMKEHIA». OTO TOJKOBaH1e
aMHUCTIN, KOHEYHO, [AaJeK0 He COBIajaerh (b TEOPeTH-
geckuMb e onpembiaeniembl), HO TPARTHYECKN Cylile-
CTBEHHO, YTO KaKb HMOMUJIOBAHie, TaKb I aMHICTIA OJINHA-
KOBO IPU3HAIOTCA BBHIXOALMMI 3a Hperbabl KOMIETeHIE
Tlymsr n Copbra. [Jambe ma se caMmast eK/Iapariia Maacuia:
«HOMILTOBAHIE IIPUTOBOPEHHBIXH 10 CYAY, HKaKuXb Obl

L) JIwoauHckiii, c. 137.
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CBOMCTED HIL OBIIN COBEPIIOHHbIA MMII HpecTynHbia rhanld,
cocraBJseTs npeporarnBy BepxoBroii B1acTi, 0T KOTOPOI
eMUMHCTBeHHO 1 Bcerybiao saBments mnpusHaTh llaperyio
MIIJIOCTH Kb BIABIIIMB Bh IPECTYILUIEH1A COOTBBTCTBYIO-
meii Grary obmemy»!). Mer momaraems, juib 910 phurenie
coorsbrerByers ABiicTBYIONEMY IOJOKUTEIHHOMY IIPABY.
3rbep ocraeres mpoobas — KaRIMB 00pazoMb MOIYTh OBITH
BO3CTAHOBJIEHBI IIOJUTHYECKIA IpaBa AMHUCTHPOBAHHBIXD
auns? Ilo namemy mabHl0, 9TO BO3MOMKHO BH 3aKOHOJA-
TeJbHOMD IOPAAKE, HO MCKIOYUTETBHO IO MHUIIATHBS
locymapst, cormacuo m. 7 cr. 31 Vupempenia I'. [I., rab

1) Bupouems, u BB appech mepBoii J{yMB aMHECTiA NPHU3HALTCHA
ncKmouYnTeIbHOil mpeporarusoii Monapxa («I'ocymaps, [Iyma sspeTs
orh Bach mOmHOI TMOMMTHUECKOil amHICTiNy); cp. phum M. RoBames-
ckaro BB 3achmanin 30-ro anpbias u 13-ro masg. Bb oTBBTHOMD agpech
INocymapcezsennaro Copbra GblI0 BHICKA3aHO MOFKEIaHIe OTHOCUTEIHHO
AMHUCTIII, HO caMOe CJI0BO He YIoTpeGieHo BB TekcTh, BHpameHlsd
KOTOPAro, B3ATHA BHE CBSSH Cb HPeJLIECTBYIOIIMD 00CYmIeHIeND,
MO OBITH OTHECEHBI He TONbKO Kb AMHUCTIN, HO ¥ Kb MOMIIOBA-
Hifo. 3ackmanie 3 mag 1906 r.: «ocymapcrBennsiit CoBbrb... pb-
ImieTcs MOBEepPTHYTHh Ha BeluromyiiHoe Bosspbuie Bamrero Ilwite-
paropckaro BeamuectBa y4acThb ThXb, KTO Bh HEYAEePHUMOMD CTpe-
WIeHIN Kb CKOpBIeMy TOCTIKeHio #elIaHHoil ¢BOOOIb, He mocArasi
OTHAKO HA YY:KYI0 IBHb W UMYILECTBO, HpPeCTyHNWIh I'PpAHU, 3aKO0-
HOMB TOCTaBIeHHBIA». Bo Bropoit [{ymb 88 umenamm ObuIll BHECEHBI
O0IIiA 3aKOHOJATENbHBIA MPEION0KEeHIA OTHOCUTEILHO AMHICTIH.
Munucrps ocruifin Bb 3achmanin 28 masa 1907 r. yTBepmAalh, 4To
AMHICTISI eCTh YaCTHLI MOYMHB TPVIMOBOTO MOMINIOBAHIA; KAKD BCh
AKTHI HOMIIOBAH1A, 0HA, IO CT.23-ii, MOKETH NCXOANUTH NCKIYUTEIbHO
0T Monapxa. MaKIakoBbh TOYHO TAKD 3Ke NPU3HAIDH, YTO AMHIICTiHA
He more:kuTs BBabHIO [[YMB — CIOPD® MOKETH TOJIBKO UTTII HE
00h OCYIKIEHHBIX'D IO CYAY, a4 0 IOCTPaJaBIINXD Bb aAMIHICTPATHE-
HOMB IHOPAAKE. 3amura BHECEHHBIXh OCHOBHBIXD moioskeHiin Tux-
BIHCKIMbB, ObUIa IOCTPOEHA HA OCHOBAHIAXD He WPUANYECKUXD, &
MOPAILHO-TOIUTHYECRUXD.
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Kb Bbrbuiio Jlyms, mesmpuy IpoYnMb, oTHOCATes «rbia,
BHOCHMBIS Ha pascMoTpEbHIE... 10 0co6MB BHCOYaiimmME
noBerbuiaAMsy . JIumms B s1ixs npepbaaxs ocyiecrpaseres
ydacrie 3aKOHOZATeIbHBIXE yupesaeniii mpu mapoBauin
o01eil aMHIICTIN — BB TounOMD CMBICTE He CIIPOIIEeHIsTY, a
«3a0BeHLA» TPOILIATO.

Hesxpsst crasare, uro6nr rakas mocranoska IpaBa aMHII-
CTLH IIPEJICTABIANACH YEMB-TO WCKIIOUNTE I bHEIMD . Toasko
OOJIBIIITHCTBO, HO [aJeKo He Beh eBPOMENHCKIA KOHCTII-
TYIIN TPedyIOTh sl aMHUCTIH BaKOHOAATEJbHATO TIO-
PALRA; BB dacTHOocT cMbllenie moMmiIoBamis m ap-
HIICTIN OYeHb O0BIYHO Bb npasb wbMenknxs rocymaperss.
Cratbsa 16-1 AmoHcKoii KOHCTUTYIIN faeTh MOHAPXY Jazke
oorbe muporis IOTHOMOYLA — eMy TIPIHAIesKUTD IIPABO
AMHIICTIN, TMOMIJIOBAHIA, CMATYCHIS HAKARAHLNE 1T BO3CTa-
HOBJIeH1A 85 MpaBaxby!). Hamn OctnoBubre 3aKOHE CBS3EL-
BAIOTH IOJHOMOYLA 10 23-if €T. ¢B IpH3HAHIEMD Monapxa
IJIaBOIO Cy1eOHOII BJacT: B I penumecTByoleii 22-ii cratesh
TOBOPUTCA, 4TO 4CyReOHAas BJIACTh OCYHIECTBIACTCA OTBH
umenn I'ocypaps  Vmmeparopa — yeranosmeHusiu  3aKo0-
HOMB cyfamu». 10 sme MOMKHO cKazaTh OTHOCHTEIBHO a60-
aumin: [Jyma u Copbre ogunakoso YCTPaHeHsl; MeKAY TEMD
AdiRE TPYCCRAA KOHCTUTYIA (cT.49) nus aGomumin Tpe-
Oyers corJyacia Jgapgrara. D10 HINPOKOE MCTOJKOBAHIe
cyAeOHbIXs mnparbs Monapxa eme Ooabe pacmupsercs
BB CT. 23-ii, I TOBOPUTCA 0 «CII03KeHin B myTsxs Monap-
HIAr0 MIJIOCePA1A Ka3eHHBIX's B3bICKAHIIY 11 BOOOIILE «0 1apo-
BaHIN MIJIOCTEIi B CAYYaAXbd 0COOBIX'B, HE IMOIXOANIIXE

1) Brunn, Die japanische Verfassung, S.16, wamommuaers,
dTO IMIEPATOpy MpPUHAIEHKUTHh MPABO IMOMIIOBAHIA I AMHIUCTIN,
HO, TI0 KOHCTUTYI[IN, OH'D ANIIeHD mpaBa adoanmin. J ud o u r o 59
La constitution de I’empire du Japon, p. 48.

>
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momwp hiicrBie oOHINXD 3aKOHOBD, KOTJa CUMBb HE Hapy-
MIafoTCs HUYBH OTPAAiIeHHEIe 3aKOHOMD WHTEPECH 1 Ipa-
;kpaHcKidg mpaeay. Sabeh aloTCA COBEPIIEHHO cBOE0Opas-
HBIS IPABOMOYILA, HE gerphuaroniisa mapasieseil Bb Salajl-
HBIXD> KOHCTUTYI[AXD U JUIL OTYACTH 0O'BSACHIMBISA 13D
craparo mpapa: O JapoBaHIN MILJIOCTEIl BB CJIYy4asiXb 0CO-
OBIX'h, HE MOAXOAANNXD IMOID rhitcTie 00INX'D 3aKOHOBD,
C'b BbIIII(—Z‘HpHBBI[BHHHMII OTOBOpKAMI I'OBOPUIOCH BB CTa-
b5 9-if, 1. 4, YapesaeHis Kanmeadapin mo TPUHATIIO0 IPO-
ieHlit Ha .-'Bblcoqaumee nMs TPUHOCHMBIX'D (IpooIKeH1e
1906 Toma PTOTH MYHKTH COXPAHUIO); mhiaa ke O CJO0Ke-
Hill HeOMMOKD I KA3eHHBIX'h B3BICKAHLIi OTHOCHINCH Kb KOM-
neremmin Docynapersennaro Cosbra (co. 31, w:19). Tlpar-
whHenie BTOpOil TOJOBUHBI 23-if CT. BBI3EIBACTH  CAMBUI
cepiosubisi coMubHlA, JMIb yeyTyOaeHHBIA Heonpeabien-
pocrbio pepanmint). Kaxs npuMupurh ee ¢b 3aROHOAATONL.
HBIMI 11 OIO[ZETHBIMIL PAaBOMOY1SMI Tymet n Copbra? Hro
[LOHITMATD MOJ(h HAPYIICHIeMDb IPAKAAHCKIXBIIPABD — PaASy-
wheres M OHO JIMIIb BB MPSAMOMbB, WM TaKKe I Bb ooabe
wocgenmoms cmeicrb? Ho o0miii xapakTepd CTATBI HE
wreTs Bb paspbsh ¢b HOHUMAHIEMD cyme6noii Bractu Mo-
napxa, KorTopoe samedararbioch Bb OcHOBHBIXD SAKOHAXD.

PHIIOM’]) o M3BATIAMEI 136 BEIBHLIA 3aKOHOMAATEIBHBIXD
OpraHoB®b TOTO, YT0, COTJIACHO TUINTYHOMY ROHCTUTYI[LOH-

1) TloBumuMoMy, Ha BTOpPYI0 9acTb CT. 23-i1 onmpalcsa MHUHUCTPD
TOPTOBIN M IPOMBIILIEHHOCTH, orphuas Ha IYMCKiil 3ampoch 0 cavh
HeTEHOCHHIX'D 3eMejIb: b TAKOil CMBICAD MOTIO nMbTh ero Hamo-
wunagie o «upeporatush BepxosHoii Bmactimy, ROTOPaAd He ucuep-
NEBaeTCss oOIerdyeHieMb ydacTH OCY#KIEHHBIXD 1 TapoBaHleMb IIpe-
cTynmEnKy skuspm (3ac. 11 nosaOpsa 1909 1.). BOTBIIMHCTBO ymu
LpNBHANO HTH 00BACHEHIA MIHICTPA Hey0BIETBOPUTEILHBIMIL.

Komaspescrii. 4
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HOMY I1IpaBy, Kb HIMB OTHOCUTCH, MORHO OTMBTHTE 1 1pYV-
roe ABJeHle Bh HAINXB OCHOBHBIXh 3aKOHAXD: KOMIICTEH-
115 HAPOIHATO TPe[CTABUTETHCTBA OIPAHIYEHA HE TOIbKO
BD,CMBICITS SKCTEHCHBHOMB, HO I HHTEHCHBHOM®B; €I'0 yya-
cTle BB OCYINECTBJICHIN NPU3HAHHBIXD 33 HUMB (VHRII,
Takb CKaszarb, MeHbe arTuBHO, wbMb BB OoabmmucTsh co-
BPEMEHHBIXs KOHCTUTYIILI.

1) Ocuoensre Sakons, cormaco cr. 8-if, MOryTh GHITH TIEpE-
cMarpuBaeMsl Janib 1m0 nanmiatneb locymapsa. Useberno,
HACROJBKO Pas3ian4aioTcs KOHCTUTYIIN 10 TEMB TpymHO-
CTAMB, KOTOPBIMU OHB 00CTaBIAAIOTH MEPECMOTPDH KOHCTIH-
TYIIOHHBIXD 3aKOHOBB!). ['mOkia wometurynmin Anrmin u
Benrpin BooOme me gbiraors Hukakoro pasanyis MERIAY
OOBIKHOBEHHBIMIT I KOHCTUTYIIOHHBIMI 3saroHamu. Cpemn
TaKRh HA3BIBAEMBIX'D MAaJIOIOJBUKHBIXD KOHCTUTYILT, 060-
3HAYaeMbIXb aHIMIIICKUMB rigid BB IPOTUBOMOJIOKHOCTE
flexible)?), mpycerasa n Ppannysckas BBOAATH COBEPIICHHO
HEe3HAYNTeTbHBIA OCIOKHEHIA M0 CPABHEHII0 ¢b OOBIUHBIME
3aKOHOJATEJ]bHBIMD MOPAAKOME (Ipycckas Tpedvers ABY-
KpaTHaro MpOXO:KeHlA depesd JAHATATD, pasmybienHaro
npoMeskyTROMB S He menbe 21 puaA; Ppannysckiii 3aKoHD
1875 r.—cBepxs 00BUHBIX'S MHCTAHIILIT IPOXOFKICHIe Yepess
HAIlOHaJbHOe] coOpanie, cocrosmmee s THEXb e cenara
I TaJjaTel AenyTaroBs). Kerh, HanpoTne®h, KOHCTUTYIIN,
BechbMa | TpyAHO mambusiembisi (Hamp. woneruryiis Coepu-
nenneixb IlllTatoss, rab Tpebyercsa cormacie 2/, KoHrpecca
n 3/, mraroBds BB Jumbk uxb Jgerncaaryps). TpymHocTn
9TI TI0YTH BCerja BHIPAyKAITCA BB KBAJIUPUIPOBAHHOMD

) Borgeaud, Etablissement et révision des constitutions;
Arnoult, De larévision des constitutions; C. Horansapesn-
C K1 i, HOHC.TL-ITyuiOHHOé rocyaapcrBo, c. 43.

°) Bry ce, Studies in history and jurisprudence, v. I, p. 145.
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OoabmUHCTEE T0JI0COBD TP MpOXOsKAEHIN TAHHATO MpO-
€KTa ROHCTUTYIIIOHHATO TIePecMOTpa Yepessh 3ak0H0aTe  b-
Hble OpTaHbl (?/y, maske 3/,, rarbs BB Cawrconin), Bb ABY-
RPATHOCTI STOr0 MPOXOACHLA, IIPI YeMb MEKAY HepBBIMb
I BTOPBIMB PA30Mb JIOJAHO IPONCXOANTE O0Opalienie Kb 13-
OuparensaMp IyTeMb POCIyCKa MapJaMeHTa = HOBBIXD
BeIOOpOBB. CaoBomb, Tpebyerca Goabe, Tarbh CKazaTh.
IHTEHCHBHOE BBIPAKEH1E BOJN 3aKOHOAATEJIHLHAT0 OpraHa
NJAN CTOALINXDH 34 HIUMD 11361--1paTene1"‘1 oJIsI aKTa, KOTO-
PBIII OPUBHAETCA HCKIYUTEIbHO BasKHBIMD 1 OTBBTCTBEH-
HBIMB'). [lame auraiiickas gopmanbno THORAS KOHCTII-
TYI[A Bb HaCTOAIEe BpeMA He MOTJa Obl TO[BEPIHYTHCH
u3MbHenio 6e3b ACHO BBIPAMKEHHOIT BOJI m3buparesei,
Kakbh Mbl 910 Bupban wa npumbpb nmocabpneii pedopmsr,
OrpannyuBIIeil KOMIIETEHI10 MaJaTel JOpHoBb2). Pyccekie
OcnoBuble 3aKOHbI, yCTpaHAWIe Bh AAHHOMD ciyyal
nanmarnsy [ymer n Cosbra, croars spbes cosepienno

') Uspbcrens crops, KoTophii BezBamo BB Hopserinm pbiuenie
CTOpTHHTA U3MBHITE coorBBreTBYIoMia craTbn KoHeTHTY N 1814 ro1a
I BBECTII yUacTie MUHHCTPOBD B 3achganisaxs mapiaaMenra. Bo Hop-
BEIiMl 110 OTHOIIEHII0 Kb OOMYHBIMG 3aKOHAMD V KOpOIS CYHIeCTBYeTh

INIIb cycrneHcuBHOE veto. OTHOCHTEIBHO KOHCTUTYIHOHHBIX® 3aKO0-
HOBD OJIHIT, OCHOBBIBAACH HA CT. 112-if KomcrurTynin, orpumanm 3a
ROpOJIeMs MpaBo veto BoOOIIe; IpyTrie JOKA3KBAIN HAINYHOCTD 305CH
abcomornaro veto. Bn mocabmmemts cmpicxh  mams DKCIIePTU3Y 3a-
MPOMIeHHBIT HPABUTEILCTBOMD 0pUANYeckiii gawyabrers B Xpu-
criamin. Gu. ero Gutachten iiber das Sanctionsrecht des Konigs,
iibersetzt von Jonas. OueBuano, o1u iBa MEbHIA BETe KA n35b IBYXb
OCHOBHBIXD 0OPWANYECKUXD P EeAIOCHIICKD 0 HPUpoAs HOpBeKRCKATO
cTposi. dambruws, uro BB [penin, KonCcTUTYLiA KOTOPO IIOCTpOeHa
Ha NpUHIUOE HAPOJHAro cyBepeHHTeTa, MOHAPXH IIPI nepecmorpb
KOHCTUTYIIN He yuacTByeTs. 'pedeckas Koncruryiis, ¢. 107; S ar i -
polos, Das Staatsrecht des Konigreichs Griechenland, S. 15.
®) Lowell, The Government cf England, v. ]I, P- 4.
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0COOHAKOMB. AHAJOTMYHOE MPABUIO MBI HAXOMHMB JINIIH
BB ANOHCKOIT KOHeTuTyriu (cr. 73). 3HAMEHATENbHO IIpPH
9TOMbB, YTO HUKAKOTO KBaJUPUUIPOBAHHATO OOJBIINHCTBA
UL TIPOXOARIEH1S IaHHAT0 BaKOHOMPOeKTa 4epess Jlymy u
Corb1h y Haeh He Tpedyeres — x0T Obl HOJBIIITHCTBA =
YCTQHOBJIEHHATO s cayvas, korga Iocymapersennas
Hdyma npusmaers HeymoBAeTBOPUTENBLHBIMB OTBETH MII-
HIICTpa Ha 3alpoch; MeKAY TEMD AMOHCKAA KOHCTUTYI[IA
ycranosmina sxbes obssarenbnoe GoabumHCeTBO 2/, (Tpe-
Oyercsa Haam4HocTh 2/, ofmaro cocraBa mapiaMeHTa It
cormacie 2/, mpucyrerByonmuxs)!). OuuagHnckiii ceiimMo-
Bhllf ycrase 1869 r. takme orpanmunBash mepecMoTph
OCHOBHBIX' 3aKOHOBH HHuIlatuBoil Beanwkaro Kuassa, no
sbeb ¢BepX® TOTO OBLIO TOCTABJICHO VCIOBieMB corsacie
BC'BX'B 4eThIpex’s COCTOBHBIXS unHOBBE). CabroBaTenbuo nss
0c000ii BamxnocTn OCHOBHBIX'BP 3aKOHOBD Bb IJ1a3aXb CO-
CTaBUTEJ Il Hallell KOHCTUTYINHN BBITEKAJIA JUIIb HE0O-
X0uMocTh Oosrbe mOJHAr0 M HHEPIHYHATO BHIPasKeHid
Bosim Monapxa, Ho ne 6oabe KaTreropuveckaro BhIparkeHis

MHBHIA 3aKOHOJATEJNBHBIXs Opranobbs. U 5T0 ucKI0OUYeHie

JYMCKOil ITHIIIaTHBEL IPOBE/IEHO BechMa JajleKo; 3a Hymoii
n Corbroms, moBNUMOMY, He IIPU3HAHO Jazke IIPaBa XOJa-

') Ito oGwsicusAers cabaywmums 06pazoMs Ty 73-10 CT. AMOHCKOI

roHcTurymin: «because the right of making amendments to the Con-

stitution must belong to the Emperor Himself, as he is the sole
author of it. If it may be asked, the power of amendments is
vested in the Emperor, why is the matter to be submitted to the

Diet off all? For the reason that the Emperor’s great desire is.

that a great law when one established shall be obeyed by the
Imperial Family as well as by his subjects, and that it shall

not be changed by the arbitrary will of the Imperial Family» —

Commentaries, p. 154.
%) €. /1.
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TaiicTBa, obpamennaro kb ['ocynapro, o mepecmorphs mhx®
nian apyruxs crareii OCHOBHBIXB 3aKOHOBBY).

CMBICTH 9TOTO OTpaHmyeHis AceHs. Bb mepiogs, mpej-
mecTBoBaBunii Manudecry 17-ro orrabps, rorga umbrocsk

B BUJY HCKIOYNTEJBHO cosmanle [lymber Baromocorbia-
| 'TeJAbHOIl, OBLIO IPHU3HAHO, YTO YYpeAuTeJbHas BJACTh
Beenbio mpunagaexnTs MoHapXy, m HURaKisg IIpeano-
Jioskenls o nepembnaxs BB Qopmb mpasienisa me Moryrh

| HIT OTH KOI'0 IPYIOr0 UCXOAUTH; IIpeodpasoBaHie rocymap-
| CTBEHHBIX'h YUPEsKIeHll JOIYCTUMO JHIIb BB Hpeabiraxs
Aol popmbl. Taks OBIIO yike BBICKA3aHO Bb PECKPUITH
| 18 pespansa 1905 r. na mMs MuHHCTPA BHYTPeHHIXD THab —
' mepBoMb aKTh, BO3BbIjaBIIEMB CO3BIBH HAPOMAHATO IIPE]-
CTaBUTEILCTBA®), I WOATBEP:HIeHO Bb Manudecth 6 aprycra
1905 roma o0® yupempenin Iocymapersennoit J[ymsr®).
| CoorpbTeTBeHHO ¢B BTUMSB, X0TA 3a [[yMOil TpU3HABAIOCH
IPaBo «BO30VKIATH IPeANoToskeHisT 006 ormbub man nzmh-

e

') Manudects 9 iwoaa 1906 r. o pocmyckb mepBoii [{ymbl: «BHGOp-
HBIE OTH HAcelleHis oOparmianch Wb ykasaniio Hamb Ha HecoBepieH-
crBa BaroHoBh OCHOBHHXD, u3MbHEeHis KOTOPBIXs MOIVTH OBITH
npequpnuATe aumb Hamreit Mownapmreit Bomewoy.

®)«I1 upink mpepmpuHUMAasz cie mpeoGpasosanie. .. S swberh eb Ty
MPeABIARY BCI CIORHOCTE I TPYAHOCTH TMPOBEJIeHIA cero mnpeotpa-
B0BaHIA BDb KU3HL NPH HenmpewbHHOMB COXPaHeHIN He3HO0IeMOCT it
(OCHOBHBIXD 3arkoHOBD Vlmmepiny.

) «Bb cuxb BUAAXD COXpPaHAA HENPHUKOCHOBEHHBIMB OCHOBHOIL
Barou® Pocciiicroiit Vnmepin o cymectsb Cavomepsasuoit Boactn. ..
mpusHamn Met 3a Gmaro yupepurth I'ocymaperBennyo J[ymy... Mol
coxpansaeMs Bcerbino 3a (GoOoii sabory 0 mampnbiimens ycosepmes-
cTBOBaHLN YupesgeHia 'ocymapcerBeHuoii JIyMbl, I KOrja IKI3HD
‘caMa MOKaMmeTd HeoOXoammocTh Thxb uswbueniit B ess Vupemmaenin,
KOM y#oBieTBopsaan Obl BCBMB moTpeGHOCTAMD BpeMeHN u Giary
rOCYapCTBEHHOMY, He NpeMHHEMDH [laTh 110 CeMy MpPegMETy COGT-
BBTCTBEHHO BB CBOe BpeMs yKazamif».
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HeHln BiicTBYIOIIXD U M3JAaHIl HOBBIXD 3aKOHOBBY, HO
«IpPEJIIOTOKeHIA DT He OJKHBL KacaThbesd HAYATD rocy-
AapCTBEHHAr0 YCTPOICTBA, VCTAHOBJICHHBIXD S VKOHAMI
OcnosupMu»!). B srors mepiogs Bpemenn BOIIPOCDH 0 hopmh.
[FPABJICHISA, O COXPAHEHIN HeOTpaHNYeHHAT0 caMojeprRaBisa
CTOFLIB, RAKD U3BECTHO, YpesBEYaiino ocTpo: aBTopsl Yupe-
awpeHlst J[yMpr6-ro aBryera mpoTHBOIOCTABILIN BHOBE oOpa-
3YEMO€ HPeCcTaBUTeIbCTBO MPeCTAaBUTEIBCTBY KOHCTUTY -
IOHHOMY U €O BCeil sHeprieii crapasics OXPaHUTh AemMap-
KAaIlOHHYI0 JIHI0, X6 pasabamontyo. U nogs OcHoBHbiMu
SaKOHaMu pasymbiIcs mpesse Beero MpHHINITD HeOI' paHMU-
4eHHAro caMmofep:kaBlfa, KaKb TPAANUIOHHAS OCHOBA BCEro:
pyccraro rocymapersennaro crpos?). 3ampemienie ymb
CTABUTH BOUPOCH OTHOCUTEILHO 9TOIi OCHOBBI SIBJIAJIOCH
Kak® OBl mpeaympeauTeabHolt MEpoii IpoTHB® BCAKNXD.
BJIACTOJIO0 IBBIX'h  COOIABHOBD C€h ed CTOPOHEL. Bee sro:

BIOJHDE coraacoBaioch ¢b OOMIIMB MOHIMAHIOME 3agavusb.

NY.OFR. 3., er.3%-1. Orciona ABCTBYETD, YTO INPUBEOCHHBIA CIIOBA
Manugecra 006 yupessaenin I'ocygaperseunoii [[yMbl He HCKITIOYAI0TE.
npaBa BO30YIaTh XomaTaiicTBa o mepecMorpd oTabiabHEXD cTaTeii
YupeKeHia, Aumb Obl 9TU CTaThl He KACAIMCH HAYATH rocymap-
CTBEHHAr0 YCTPOIICTBA, YCTAHOBICHHBIXD® SaKkoHaMu OCHOBHBIMIL.
B copbmanin, pascMarpuBaBIIEMD MPOEKTH Y dperkieHisa Hymer,
NpEIAraaoch NCKIOYNTE s IHUIIATUBY 110 OTHOIIEHI0 Kb CAMOMY .
aTOMY VYupesmjeHil Xora 0o Ha mepBoe Bpems. Ilpemaoxenie nTo
OHAKO He OBIO TPUHATO.

?) «Ocbniaennsle TOpPABHENR 3T0YMHIITCHABE BOMKIM MATEKHATO:
JABUKEHIA Qep3HOBEHHO IMOCATAlTh HA OCBAIMIEHHBIE IIpaBocaaBHOIO
1lepKOBBIO U YyTBEPKIEHHEIC 3aKOHOMS OCHOBHBIE YCTON Focymapcrea
Pocciiickaro, momaras, pa3opBaBb eCTeCTBEHHYIO CB3b Cb TP OILIBIMD,
PASPYHIATH CYUIECTBYIOIILA rocy/fapCTBeHHbIA cTpoit 1 BMBCTO 0HATO
VIpe[uTs HOBOe yIpaBleHie CTpaHoo HA Havadaxb, OrevectBy Ha-
meMy HecBOICTBeHHBIXB». Manudects 18 desp. 1905 r.
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COCYapCTBEHHOII peOpMBbI, CKa3aBHIMMCA BB PECKPHITH
18-ro despaus.

Hbao coepmenno msmbusiaocs mocab marmdecra
17-ro okrsa6ps, rorma ¢b BeicoTH [lpecrosra 6611 IPUBHAH
KOHCTUTYILOHHBI npunnnins. Hawama craparo rocypmap-
CTBEHHAT0 CTPOsI KOPEHHBIMB 00pasoMb U3MBHAINCH, I
Hywmb nmpenocraBisaaocs yaacrie Bb 0CVIECTBICHIN 3aK0OHO-
parenabnoii Baact. Ubms o0nsacHnTs, yT0 crapoe orpanu-
4eHle 0CTaNIoCh B'h MOJMHOI cuirb, 9To MBI HaxXOUMB 3ampe-
merle Bo30y:EmaThL BoOmpoch 0 mepeemorpt  OCHOBHBIX
3aKOHOBB yie BB Yupesmpenin [ocymapereennoii J[ymsr
20 geBpassa 1906 r. (er. 32)1), a BmocabmeTsin 1 Bh CAMBIXD
OcuoBnbxs Jakonaxs 23-ro anpbmaa ? OueBugno, mepemsne-
IIeii rocyapCcTBeHHY 0 pe)OpMY MBICIBI0 O TOMbB, 4TO HCTOY-
HIKOMB VYPeAUTeJIbHAT0 aBTOPUTETA SIBJSIETCS MCKIIOUL -
reabHo Monapxs. MoskHO cKkasarh, 9Ta MBICJIb IIPeICTaBIIAIA
3% cedA Kawb Obl mpoTuBoBbes momysaspuoit Torma migek
YUpeIuTeIPHAr0 COOpaHis (cyBepeHHAro, KaKOBBIMB OHO
ABJIISIIOCh BB IMPOEKTAXh PEBOJIIOHHBIXG HAPTIii, I
cobpanist ¢b yupeanTe bHBIMI QYHKITAMEI IPH HATMIHOCTI
cankmiu ['ocyapsi — BB IpoekTax’®s mapriii JeraabHo-OImo-
3UILOHHBIXD). Mbl yBUguMS mamke, 9410 918 MBICITEL 00 vape-
AUTeIbHOIl BJacTh, npuHamieskameii Mouwapxy BB Ooabe
IOJHOMB 00hemMb, wbMb BIacTh BakoHOmaTeabHAs, Hpej-
CTaBJIACTH OJHO W3H BAKHWbLIMINXD B3BeHBEBDH, CBABYIO-

1) 3abes nmawbnena wbcKoIbKO peaKIlisa o cpaBHEHIoO CO CT. 3k4-ii
Vapesenisa 6-ro aprycra: TaMb BOCIHPEHIANNCh «IIpeJImoI0sKeHis,
KACAPIACA HAa4Yalhb TOCYHApPCTBEHHATO yCTpOHCTBA, YCTAHOBICH-
HBIXD 3aroHaMun OCHOBHBIMIY, a BB 32-if cr. V. 20-r0 deBpandg —
«HpepAmonoxerisas 00b usmbuenin OcHOBHHXD 3aKOHOBDLY. Bropas
pefarnia Oorbe ompenbienna, Gowbe gopmadbHa u KaKb Oul mpe-
nonaraers rounkbiiniee onpexbiaenie OcHOBHNXD 3aKOHOBD, KOTOpOe
n gano Opito 23-ro anpkbas.



MUXb CTapblii m HOBHIL cTpoit Poccin. Mossno crasars,
yCTpaHeHle JyMCKOII wmHUmatussl nmhers B ropaspo
Gompmeit mEph npuumumiambmeii, Wb IpaKTUYeCKIIi
CMBICIID, TAKD KaKb HAJNUHOCTE ['ocynapersennaro Cosbra
m veto Momapxa BB pgocrarounoit mbph OIPaKIAI0TE
IpoYHOCTh OCHOBHBIXH 32KOHOBD OTH BO3MOYKHBIXD I10-
cAarareabeTBh l'ocymapereennoii ] ymer.

2) OcymecTsiaenie TYMCKOIl 3aKOHOJATeAbHOII WHUINA-
TUBHL BOOOIIE 00CTaBJICHO MCKIIOUYNTEIBHBIMI T HEOOLIY-
HbIMu Tpyanoctamu. Ilpasna, owb yeranosienst b Vupe-
wpenin locynapersennoii [ymer, a we Bb OCHOBHEIXD Ba-
ROHAX'h; HO DT HOCHBAHIe HPUMBIKAIOTH Kb YUpeskIeHio
20-ro gespass m BB cymHOCTH UMBIOTH TIABHO© b0 —
BBeCTI bATenbHoCTh JlymMer BB 06Iiiii Xoa% rocymapereen-
HAro amrapara: eCTeCTBeHHO HXB CBA3BIBACTH OOIIHOCTE
PO PUNYECKIXD 1T IOJINTUYECKUX'D IPEAMOCEUIORD. Y Upeskye-
uie [[ymer 6-ro aBrycra He 3HAJ0 MHUIIATUBH — XOTH OB
Il TOJBKO 3aKOHOCOBBINATeNbHOII; OHO FaBAJIO JIMIIL TPABO
BOBOYsRAaTh Tpemiokenisa 00s ormbub craparo sakona
11 00 MBIAHIN HOBATO, IPU YeMb BBITOJTHEHIe P eI e H -
Haro Jeskano Ha munucrepctsb. 3mbes coszmaBamach BO3-
MORHOCTL  pPABHOTJIACLIE Mesy MUHICTepCTBOMD u  Jly-
MOif, n VupesKeHie IpegycMaTpuBaio caydaii — KOHEUYHO.
BecbMa MaJs0 BBposTHBEII — uTO, Ipu oTKazb MunHCTpa
paspaborate [JaHHBI BaKOHONPOEKTDH, GONBIINHCTRO 2/,
Hymor 1 Cowbra (craparo, me pedopmuposanuaro) Bbi-
CKRasbIBAJIOCH BCE-TAKU 3a COOTBBTCTBYIONIVIO 3aKOHO[A-
reapHyl0 nepembny, mbio Bocxommte wa yemorpbrie
locynaps, u 85 cayuat, econ locygaps cormracures en Jly-
moii m CorbroMb, MUHUCTPD yiKe 00A3aHB BBITOJHUTD
panHoe mopyudenie'). Tarums obpasoms [dymb n Corbry

Y Gr.58—57.
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UPEeIOCTaBIANOCH JINIb oOpamarbea Kb unuigatusb Mo-
Hapxa. Taroii cT0b CIAOMHBIIL TOPATOKD, IMBBIILL, ITOBTO-
pseMb, BecbMa MaJloe IpaKTHYecKoe 3HadeHle, 10 ms3Bber-
HOW CTelmeHn OOBACHAJCA oOllaceHieMb CROJbBKO-HIOY/Ib
HapyIINTh YNCTO 3aKOHOCOBBHIATETbHBI XapaKTeph VM-
CRUXD ToaHoMO4lil. Ho mogoOubis onaceniss He MOTJIN Vike
umbre mbera mocat mamndecra 17-ro ORTAOPSA; OJHARO
Yupesaenie l'ocymapersennoii [Tymur 20 gespass 1906 roga
NPUHINUIATBHO TIPUBHAETH 3a 4ieHaMu J[VMBI ICKIIIOYN-
TeJIbHO IIPaBO 3aKOHOMATEJIBbHBIXD ITPEAI0J0sKeHLil, KOTO-
pHIA paspadaTHBAIOTCA CaMOCTOATENBHO JUNIb Bh cayuah
OTHa3a MUHICTPOBD BHIPAb0TaTh COOTBBTCTBYIONIIIT 3aK0OHO-
npoerTs!). Mesmnay vbmsb uss c1. 8-it OcHOBHBIXD 3aKOHOBD
ABCTBYETH, 4YTO 9TO NMPABO B3aKOHOAATEIBHBIXD IIPEJII0JI0-
FREHLI 0TORIECTBIACTCSI C'h BaKOHOMATEIbHOI MHNITIATIBOIL ;
€CJI OTOBOPEHO WMCKJIIYNTeIbHOE IIpaBo mouymHa y Iocy-
aaps mpu mepecmorpt 3aroHoBbs OCHOBHBIXB, TO STHMD
HOKa3bIBAETCHA, YTO BB HPOUNXD BaKOHAXH HTOTH IMOYNHD
MOKRETh NCXOAUTh I He 0T'h Hero, T.-€., 0YeBUAHO, OTH J[yMBbl
n Copbra®). Hamn OcuoBHBIe 3aKOHBI He OTPUIIAOTS DTOi

1) Cr. 55—57.

?) Cpasuu cr. 7-10 O. 3., roBopsmyo 06b OCYIIECTBICHIN I'ocy-
Aapemb B3aKoHoaTeldbHOIl Brmactm BBH exuHenin ¢b I'. C. m T. J].
OveBuUaHO, CT. 8-A He MPOTUBOMOCTABISETS: WHUI[IATHBEI Il'ocypaps
1 MHUIIATUBL MUHUCTPOBH. CaMoCTOATeNbHAS WHMIIATHBA MITHI-
CTPOBB, KOTOpas KaKb-0y/ATO yKashBaeTCs BB CT. 34-ii Vupemmmenisn
I'. 1. mesaBmcumo or1b mHuniatuse Momapxa, Gsita OB sSIBHOIT He-
coobpasnocreio. Ilo mamemy mubuio, e HHUCKOIBKO He IOATBEp-
AACTDH SMU30AD CO IITATAMII MOPCKOTO TeHepalbHAro mTaba, BHe-
CEHHBIMII TPaBUTENbCTBOMDB BB [ymy u Cosbrd m He yreepmmen-
HeIMI BB 1909 r. I'ocymapems. Cp. P al m e, Die russische Ver-
fassung, S. 98: aBropnb pasinuaers mEMmiaTHBY BB Gomnbe HpO-
KOMB  cMBICTB, KoTOpasg mpuHAmIeRuTH copbry MIHUCTPOBL U
rpynnaMs [Jdymer u Cosbra, macunteBaomums me menbe 30 weno-
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MHII[laTUBE, TMOoR00HO (panmyscroii xaprin 1814 r.l) u
MHOTHMbB HBMEIKIMD KOHCTUTYLIAMB I[EpBOii YeTBepTH
XIX pbra?), kKakb He OTpUI@ETH €5 U AMOHCKAS KOHCTI-
rymist (eT.38), HO OTO MpaBO MHNIATHBEL Kpaiine orpaHnm-
4eHO u 0 us3BbeTHOI cTemenm HeifiTpaam30BaHO Ipenmy-
[eCTBEHHBIME TIpaBoMb Munmerpa’®). Camo coboit pasy-

BbRB, U uHANlaTUBY BB Ooirbe TOUHOMB cmbicab, Koropas mpi-
Hagaesxurs Uvmeparopy, Tocymapersennomy Cosbry m Tocymap-
ctBeHHOIT [{vmb.

1) Art. 11: le roi propose la loi. OrcyrcTBie WHUIIATHBH y 3a-
KOHOJIATeAbHBIX's OPraHOBB YCTAHOBIEHO YiKe ObIII0 B KOHCTUTY LN
VIIIr., t. III, art. 25. Pbskasg KpuTUKA 3TOT0 IMOIOMKEHIA XapTiu
1814 roga ¢b» Touku 3pbHiA uyncro-nomutnieckoii y Illarodpiana
Bb LLa monarchie selon la charte, ch. 9. Xapria 1830 r. gama ma-
Jatamb mpaso nHumlatusel (art. 15). Ho o0bsacHenio coBpeMeHHaro ei
KOMMEHTATOpa, 9Ta MHUIlATHBA He JNIIaeTh IPaBUTEIbCTBA PYKO-
BOJALIEI Pollm BB 3akoHOJaTelbHOIl paboTh, HO OHa BasKia, TaKb
KaK'b 4YpesBBYAIIHO pacmupAaeTh A HaIaTh BO3ZMOMKHOCTH BHOCUTH
MOIMpPaBKU BH IPABUTEIbCTBEHHBIE 3aKOHOTIPOEKTE. Berrias de
Saint Prix, Commentaire sur la charte constitutionnelle,
p. 128.

2) Hanpuwbps Oasapcrass woucruryuisa, VII, §30; mo § 19: «die
Stande haben das Recht in Beziehung auf alle zu ihrem Wir-
kungskreise gehorigen Gegenstiande dem Konige ihre gemeinsamen
Wiinsche und Antrage in der geeigneten Form vorzubringen»; cabmo-
BATEJAbHO TMpegocTaBildeTCcAd He HHHUI{latuBa, a oOpaljeHie Kb MHIU-
miatuBb Kopond — wbuTo, HAMOMUHAWINEeS HAMN 54—>57-1 CTAThU
V.I'.]l. 6-ro aBrycra. Bangencrkasa roncturynia Bs IV, § 67, npu-
MplkaeTh Kb OaBapckoii (die Kammern... konnen den Grossherzog
unter Angabe der Grinde... bitten). Cp. BupremGeprcryo w., 1X,
§ 172; reccenckyw, VIII, § 71; moabckymw, 27 anp. 1815 ., IV, § 96.
XapakrepHo, 4to un Bb mianb npeodpasosania Cmnepancraro I'ocy-
napcrBenHas [lyma me obOinapana mHumiatuboii. «llians rocymap-
cTBeHHAro0 mpeoOpaszoBanisg», usganie «Pyccroit Mpicany», ¢. 36, 79.

) Memay mpouums, Hame Yupesgenie I'. 1., cr. 55 s1, Tpedyers
noanucnu 30 dendoBbr® OB 3aKOHOATEIbHBIMD Hpe;{nonﬂmanieM’b.
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mbercs, v Hach MOA0OHBIA TPYAHOCTH IMBIOTS COBEPITEHHO
nIpyroe sHauyenle, wbMb 3ambuaemoe BB mapaaMeHTapPHBIXB
rocyapcrBax’s CTpeMyeHle OyTeMb TMapJaMeHTCKaro Ha-
Kasa cocpeloTOYNTh NHNIIATUBY Bh PYKAX'h IIPABUTEIbCTBRA.

spberno, kaxs Ta IpoMO3AKasi, MCKYCCTBEHHAsT IIPO-
nenypa wbeROJIBKO yOpoeTHaach Ha HPaRTHKE: KOPPEKTHBD
Kb TAKUMbB CTBCHHTENBHBIMB CTAaTHAMB Y upesraenis [ocy-
rapcrBeHHoil [lymMBr MoskeTs JaTh U AaeTh AYMCKIl HAKasb,
dopmyaupyromiii aumms TO, YTO CAOKUIOCH camMo coOoiml).
B® Hacrosmee BpeMsa MOKETh CUNTATHCS VETAHOBICHHBIMb,
4TO paspadoTKa 3aKOHOIPOEKTA CO CTOPOHBI MUHIICTEPCTBA
He JullaeTh IpaBa Mog00HOIT pasdpaloTKI T TYMCKYIO KO-
MUCCLIO: DTHMB YCTPAHMIOTCS HeyA00HbIA MoCaBICTBIA TOTO
(arra, 9r0 MUHICTEPCTBO HE CBAZAHO HUKAKIMD CPOKOMD,
aapad cBoe cormacie. Mseberno, ¢b gpyroii eropons, uro
(parTmyeckm, mpu mMoaHOIN cBOGOAB TMapaaMenTCKOIT MHI-
I[1aTUBHI, cAMa MHUI1aTIBA, nens0bmHuO, cocpemoToUnBaeTcs

=

Hakasp mpyccrkoii mamarel gemyratoBs 1876 r., § 22, T0BOIB-
cTByeTcs 15 moammesamMn — Kakb 1 § 15 HaKasa repMaHcKaro peiixc-
Tara TOTO :Ke Troja; HaKadh aBCTpiificKoili mamaThl JIemyTaTOBD
CTAaBUTH yciaoBleMb mopmnmch 20 (Hawrass 1875 1., § 18, D): BB» Ha-
Kazh wramiaHcKkoli mamaTH JIemyTATOBL HPAMO BHOCHTH 3aKOHO-
MaTelbHBIA TPEJIIOKeHIA NPU3HAETCA I 3a eQIMHHYHBIMG YIeHOMD.,
HO ornamieHie HUxXb BB 3achmaHim Tpebyers cormacis XoTA Obl
3. 610po; (H. 1900, ., §,132). Cn! Moireanets B ¢ lip eeihs
Les rezlements des Assemblées législatives.

') Cv. A. A. Ilmaenxo, Pycckie mapramentckie mpenements
(«IIpaBo», 1907 r., Ne 10, c. 735; Ne 13, c¢. 974). C. A. Mypomiess
npejyiaralt BHpPaboTaTh eAnH000pasHEi MOpsAA0KD paseMorpbris
3aKOHOMPOEKTOBD— I NPABNTEIbCTBEHHBIX D, Il UCXOAANXD 0T IyM-
CKOIl MHUIIATUBE; cM. ero ctathit BB «IIparb» 3a 1907 .- «ITops-
JOKD 00CYMHIeHIS 3aKOHOMATETBHBIX'D MPeanoIokeniii Bb I Hywb»
(Ne12) n «Ilopsamors pascmorpbuia s I Iywh BOMpoca 0 jKema-
TeABHOCTH MBIAHIA HOBArO 3akoHa» (Ne 18).
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'Bh PYRax’®p IIPAaBUTENbCTBA, KOTOPOE OJHO 00Ja7aerTh He-
OOXOIMBIMII TEXHUYECKUMI PeCYPCaMIt s IIpeABapPUTeIIh-
HOIT paspaboTki 3aroHOMpoekToRb. yHusnemnmas moTped-
HOCT 3ECH pBIIITETBHO paspyIIaeTsh KIACCHUECKYIO OK-
TpHUHY, paspyliaeTs ee Bb CTpaHax’h caMoil 00e3IIe4eHHOIi
TOJTNTHIECKOI ¢BOOOJABI 11 MupoKoil gemokpatin. Ho ocra-
BAasACh BB obJactu wpuandyeckaro pasemorpbuis npenmera,
BCE-TaKIl IPUXOAUTCA orMbuarh cBoeoOpasHbia Gopmass-
HBIA OTPAHNYEHIS 3aKOHOAATENBHOI MHUIIATHBH PYCCRATO
‘HapOJHAT0 IIPeCTaBUTEIbLCTBA.

Msr me umbems ocmoBauiii rosoputh sgbes o cr. 87-ii,
TAKh KaKb OHA He IMPEeICTaBIACTh 4ero-HUOYab CBOC0Opas-
naro. llpasaa, 3maunrensnas gacrs 3allaIHO-EBPOIICIICKUXD
KOHCTUTYIIlIl He 3HAeTh HTOr0 IpaBa Ype3BHIYANHBIXD IO-
'CTAHOBJIEH1I, U3JlaBaeMBIXh 0e3h ydYacTia mapJaMeHTa U
HOCAIINXD 3aKOHOJATENbHEII XapaKkTepsh; HO MBI HalieMb
ero BB O0JbIINHCTEE HBMenKNX®s KOHCTHTYII, BB 60J-
rapCcroOil, JATCKOH 1, eCTeCTBeHHO, MBI BeTpbyaeMb ero u
BB ANOHCKOI. I'pypno ocnapusatk ero mbiecoo6pasHocTs
Bh CTpaHaXb b HEYCTAHOBJECHHBIMB KOHCTUTYI[IOHHBIM
CTpoeMb, Hpu BEPOATHOCTH KOHOINKTOBD, HEKOHCOIIINI-
POBAHHOCTHU MapTILii, IIpU OTCYTCTBIN BOOOIIE YyeI0Biil, 06e3-
IeYNBAIOIIXD PEryasaApHYI0. YCTOWYNBYIO paboTy mpefcTa-
BITEJbHBIXs yupeskaeHlii. Il rawxps Hu omacens co0Ja3HD
BIOYTMOTPEOJATH Ype3BEYAITHO-YRABHBIMB MTPABOMb, MBI HE
MOKeMb OI'bHHBATB HTOr0 IpaBa UCKIIYUTEJIBHO TTOTH
BIIe9aTIbHIeMB MOMO0HBIXS 37a0yHOTpedseHiii, mpumbphl
KOTOPBIX'b, YTO0BI HE BOCXOJUTH Kb OpfoHancams KapaaX?),

) 91 opgoHaHCH H3gaHHl ObIN HA OCHOBaHiu § 14 xaprin 1814 .,
KOTOpHIf, HaMbB KaKeTCA, IHIIb 10 HBRoTopomy HemopasywbHio
>ynogoonserca maparpagaMmd KOHCTUTYINIE, yeTaHABIUBAWIINXD Not-
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naers whMmenkas m ocobeHHo aBerpiiickas IpaKkTHKal).
Bo Beskoms cayuabh, prurodenie Bb OCHOBHBIE SaKOHBI
87-ii cr. mocrarouno o0BsAcHAETCST HpuMBpOMB  eBpoIeli-
CKIX’p KOHCTUTYIIOHHBIX'S HOPMS, 1 31bes wbre neodxonn-
MOCTHI BUBTH CITeIiaabHaro cTpeMiaeH1s OrpaHnduTh IpaBa;
HAapOHATO TpeJcTaBuTeIbcTBA. VIMEeHHO TakKoro crpemJe-
Hisg B PopmyaupoBrb mameit 87-ii cr. HaiiTi, Kakb HaAMb
KayKReTCs, HeJb3s>).

3beh maoTes cymmecTBeHHBIA OTPaHNuyeH1d Ype3BhlYaiino-
VKasHaro mpasa: 1o ¢T.87-ii, He MOryTh OBITH M3MbHEHBI
Hun 3aronsl OCHOBHBIE, HU 3aKOHB H30MpaTeJbHBIl, HII
Yupessnenisa ["ocypapersennoii [Jymsr u Copbra: coorbr-
CTBYIOIIIIE MTPOEKTHI BHOCATCA BB cabAyonyio cecciio BB Te-
gyeHie ABYXH MBCAIERb; HAKOHEIh, He BHECEHHBIS B'h Teye-
Hle YKas3aHHATO CpOKA MOCTAHOBJIEH1A, 0 ¢T.87-if, TepsAIoTh
CIJTY — I 3TO IMPONCXOAUTH ABTOMATHYECKN, He HYKHO
3mbeh RAROr0-J100 IMpaBuTeabeTBennaro axkra. Ilo er. 63 i
IPYCCKOil KoHeTHTY 1M, Tpedyercs anib, yToOsr Notverord-
nungen He NPOTHBOPBUNIN KOHCTHUTYIIN U HPEACTaBICHBI

verordnungsrecht — momo0Ono 63-if ¢T. IPYCCKOIT KOHCTHTYIUW I
§ 14 aBcrpliickaro OCHOBHOIO 3akoHa 21 pgeradpss 1867, Ne 141.

) Hansel, Die Notverordnungen im deutschen Staatsrechte,
Jae JJ0Ka3bplBaeTh, 4YTO IMPaBO YpPe3BLYAHBIXD ITOCTAHOBIECHII J0TH--
YeCKN CBf3aHO He C¢b IMUPOTOIl, a4 ¢b OTPAHUYEHHOCTHIO IMOJIOMKEH1il
MOHApXa, I OHb HPUXOAUTH Kb HapagoKcalbHOil opmyas — S. 9:
«je geringer die konigliche Macht, um so grosser das konigliche
Verordnungsrecht und je grosser die Machtsphare des Konigs,
um so geringer sein Notverordnungsrecht». Ibmo ngers ammb
o wbmenroms npasb, Koropoe Bo0OIme Npu3HAETHh BB OpHHIMITE
Notverordnungsrecht.

2) bap. Houxb e, Ouepku pycckaro rocygapcTBeHHaro mpasa,
c. 49, 65. llporuBomonoskHas Touka 3pbHIA BH MHTEpecHON 1 co-
AepsRaTedbHOil, X0Ta HBCKOJIBKO ojHOocTOpOHHEIl, paGorh fI. Ma-
rasunepa, «Ypessouaiino-ykasnoe mpaso BH Poccimy.
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Obl BB Oamskaiinnyio ceccino gangrara. llepsoe, mo mpu-
HATOMY TOJTROBAHIIO, IIOJIOJKEHle IOHUMAETCH He B pac-
IIIPEHHOMD CMBICIE: €ciin KOHCTUTYI[A YCTaHABIUBACTH
ATA RARUXB-HIOYABL ABaIh 3aKOHOJATENBHBIN TOPALOKD,
9T0 He Mbmaers paspbmare Taria mbiaa B nopAaarb
63-ii cr.'). Takums 0Gpazoms, 1o I'nanepy, myrems upessrr-
JalHAT0 yKasa MOI's Obl OBITH HpOBefieH® BB cayyab me-
obxoxgumocru B% lpyccin Gromxers?). CoBepiiieHHo TaKD ke
OI'paHIYNBaeT®d JUIIb HEOOXOANMMOCTHIO COTJIACis ¢h KOH-
crurynieil n BHeceHis BB GmKaiimyio ceccifo puKemara
25-s1 cT. maTckoii Konernrynin. Bo MHOIEX® BTOPOCTEIIeH-
HBIXD HEMEI[KUXD TOCYNapCeTBax® s U3TaHifA 4pesBhiuaii-
HBIX'B IIOCTAHOBJICHLIT JOCTaTOUYHA HATMYHOCTD «HACTOATE -
HBIXB> TpeboBaHlii TocygapcTBeHHAro OJaray (bagens,
Cakconis, Bpaynmseiirs, Oabnendyprs); BB HEKOTO-
peIxX® (bamens, BupremGeprs, Ieccens) ne orosapusaercs
fame orcyrersle sachpamiii mapommaro mpegcTaBUTEND-
ctBa. Oyenb MHPOKIA IOJHOMOYIA BB cMbicah u3TamHis
YpEe3BBIYAlIHBIX'D YKAB30BDh JaeTh TaKike 8- CT. SAMOHCKOIL
KOHCTHTYIIN, BOBCE HE OIOBapUBAaIoONias IIPEIMETOBH, KO-
TOpble HE MOTYTH OBITH TaKUMB 00pazomb phiiaeMsr (maske
HE TOBOPHUTCA O COOTBBTCTBIN KOHCTUTYHIN), U Tpedyio-
Iasg JHilh BHECeHls BB OJmkaiimyio ceccito 6essb 000-
3HAaYeHIA CpOKA.

Moskno crnoputs o npasombpuocru npumbuenis cr. 87-ii
Bh CAY4YasAXD, HAIpuMbps, nomoOHEXB ykasy 9 noabpsa

') Messerschmied, Das Notverordnungsrecht nach preus-
sischem Staatsrechte, S. 24.

®) Taks cymoTpurs He ToabKo Glatzer BB Das Recht der
provisorischen Gesetzgebung (Abhandlungen her. von Brie, H. II),
HO u Spiegel, Die kaiserlichen Verordnungen mit proviso-
rischer Gesetzeskraft nach oesterreichischem Staatsrechte. B® 1o-
pAARE § 14 mposejlend OblIb aBcrpiiickiii Oomxers 1911 roma.
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1906 r. o BeIwbarE u3H OOHUIHBI: MOMRHO AOKa3aTh OTCYT-
crBle 37bch TpUBHAKOB® 00CTOATENBCTBD Ype3BbIYaii-
HBIX'h, HE TEPHAMNXH OTJIaraTeabcTBbBl); MOAHO OTCTAll-
BaTh, YTO II0 CAMOMY CMBICTY CT.87-1 HIPUIAORIMA JINIIb
KB MbpaMb, JONYCKAOMUMB IIpeKpaiieHie?); MOKHO, W
mo wHamemy MHBHIIO JOKHO, ¢b TOUKNM 3pbHIA unmero
OpUANYECKOII, He3aBUCUMOII OTH IOJUTHYECKNXDH B3IJIA-
I0BB, pBIINTEIbHO OCIIapuBaTh MOJAb30BaHle 87-if ¢T., KAKb
CpPeIcTBOMD IpeoaobTh fABHOE Hecorviacie TpecTaBli-
TeJbHBIX'h yupesraenlii®) —uo »s10 vike pbmo mpumbre-

) akys u BB wbimons pagb akToBb, M3TaHHBIXDH BB IMPOMERY-
TOKD MKy MepBoii m BTopoii [IyMoii — aKTOBH BecbMa pPas3IHMYHOIT
BaJKHOCTH, CcM. y O6ap. Hoasn ge, Oueprnu, c¢. 47. AHalIormyHbe
ciayuaun npumbHeHis 63-if ¢T. MPyCCKOl KOHCTUTY LN — HAIP. VKa3bh
18 mast 1866 r. 00 OCHOBAHIN KPeJUTHHIXb Kacch Y O ppermann,
Das Notverordnungsrecht der preussischen Verfassung, S. 54.
IMpumbpor gas Acrpinm y Kolmer, Parlament und Verfassung
in Oesterreich, B. 1, S.177.

2) Hu. CG. [Ipyuroit ykaspBaeTh HA HENPINIOMRNMOCTEL CT. 87-i
Kb aKTaMb Ka3HbB C€b YACTHRIMU JIunaMu, rab KasHa IpHHIMaeTbh
Ha ce0sd NMYIIEeCTBEHHLIA 00s3aTedbLCTBA, HAIp. MOjokeHie cowbra
MUIHUCTPOBD 24 mek. 1906 r. o copmep:kauninm Ha 1907 r. cpouHaro
napoxoacTBa mo Jlenb, 12 geBp. 1907 r. — cpoyHaro ImapoxoacTBa
nmo Amypy: ero 3awbrra «Crarbsa 87-a O. 3. nm mpaBmiaa 8 mapra
1906 r.» («IIpaBo», 1907 1., Ne40). — § 14 aBcrpiiickaro O. 3. 06b nu-
epCKOMS mpeacraBuTedbeTBb, Ne141, Bocnpemaers: «keine dauernde
Belastung des Staatsschatzes und keine Verdusserung von Staats-
guty». CnopaseminBo yraswBawoTh Marasnneps un Jlazapesckiii, 4uro
KpuUTepiii HemompaBUMOCTH MCKINYATL OBl BO3MOMKHOCTH M3IaHIA
TaKUXDb AKTOBH, Karb mpasmia 19 asrycra 1906 r. o BoeHHO-IOIIe-
BOMB CyAB: Kakbd MOKHO OBUIO OBl «IMOMPABUTH» UXB MPUTOBOPHI 2

3) SamuTHUKN 3aKoHHOCTH mpuwmbHeHia 87-it cr. BBH 1911 romy
IPU BBeJIeHIN 3amajiHaro 3eMcTBa, OUeBUIHO, He mpeacTaBiaaaun cedb,
YTO OHM coBepuialoTh Hactodamee reductio ad absurdum, Bcero 6o-
1be KoMmpoMerHnpylooniee caMplii MHCTHTYTH 4Ype3BHUYAliHO-YRa3HATLO
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Hisi'). Hams wamerca, uro mo CBOEMY TEKCTY U TOJJuI -
HOMY CMBICIY 87-f1 CT. BHIPaskaeTh BB OOJBIICNl CTeleH
FOTOBHOCTE NPH3HABATH eCTECTBEHHOE IIPABO HAPOLHATO
HpEACTaBUTeabCTBA, 9bMB MHOTiA gapyria craten Q. 3.
He sabynems, wro 8% est pamraxs me MOrs Gur ymbeTurhes
aKTh 3-TO 1I0HH.

Bropas o6macrs, ecrectenno BXOJANTasi Bb COBpPEMeH-
HYI0 ROMITETeHIILI0 HAPOHATO IpeiCTaBUTeNbCTBA, 00JIaCTh,
OJITIYECKIT, BO BCAROMB caiy4dak, He Mmenbe Baskuas, wbms
SAROHONATEILCTBO, ecTh Olomxers. Ha kawuxs npmumn-
[IaX’p MOCTPOEHO Hallle HOBOe OIOMKETHOE HpPaBo?

B® pyccroms mopedopmentoms crpob ObL10 BRIpaGoTano
OAHO TEEPIO yCTAHOBJIEHHOE MOJIOKEHIe: TrOCyAapCTBeH-
Haf  POCIICE  OXO/I0BB W PacXOfioBh JOJKHA yTBep-
AHIATHCA BB (POpMaIbHO-3aKOHOTATEIHHOMD nopsiarb. Kpu-
Tepll 3TOro IHopAAKa BOOOIIE OTJANYAINCH TOCTATOYHOI
IATROCTHIO, flaBasg MOBOAB Kb TEOPETHYECKIMb CIOPAMb:
Bh Iiasaxh hoprynosa rakoBeMs Kpurepiems CILY FRILIIO

mpasa. (OBEPUIEHHO HEBO3MOMKHO OIIYCKATD npaBoMbpHOCTE crie-
HIATBHBIXD POCIHYCKOBL HaplIaMeHTa Iyl npumbHeHia dpes3Boiuaii-
HBHIXb YRA30BB, KaKb ee MomycKawTs Spiegel, Die kaiserlichen
Verordnungen, S. 25; Glatzer, Das Recht der provisorischen
Gesetzgebung, S.28; y macs 6ap. Hoas e, Ouepku p.r. 1., c. 40.
Xapaxrrepno sambuanie Ito mo moBoxy 8-if cr. AnOHCKOI KOHCTUTY .
I[iK: 310ymoTpediaenie el IPeBPaIAeTh BCIO KOHCTUTYIT110 B MEPTBYI0
OykBy. Commentaries, p. 15.

') 1 spbeb, KoHeuHo, mpuHIAmianbHOe 3HAUYCHIe mMheTs MOMEHTD
MITHHCTEPCKOIE oTBBreTBeHHOCTH. ABCTpiiickiit § 14 wonyaercs cio-
Bamn: «das Gesammtministerium ist dafiir verantwortlich, dass
solche Verordnungen, sobald sie ihre provisorische Gesetzeskraft
verloren haben, sofort ausser Wirksamkeit gesetzt werden» —
cp. Lustkandl, Verordnungsrecht, S. 11.
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npoxomenie yepess ocygapersennsiii Cobrs, B ria-
3axb I'pamoBcraro — mopmuco locynapa. TocypaperBen-
HT pOCTINCL yROBJIETBOpsAIa 000uMB TpeGOBaHIAMSB: OHA
Beeria npoxomuna uepess Iocymapersemmsiii Copbrs
Beerga  umbia  coGCTBEHHOPYYHYIO TOAMICH Momnapxa;
MOZARHO CKAa3aTh, 4YT0 (OpMaJIbHEC MPU3HAKN 3aK0HA GBI
Bb HEU BBIPAKEHHI Cb 0C00O0I SBCTBeHHOCTHIOY). Xapak-
TEPHEIST OCOOCHHOCTH BB HTOMB CMBICTE P e CTaBIIAIN
u cmbrHBIA npaBumama 22 mas 1862 I'., TOATBeP:KIaBIIiA
(hopMasbHOE BaROHOJATENBbHOE 3HAUEH]E rocyapCcTBeHHOI
cMBTE?): memapraMenTs SKoHOMIN T'ocynapersennaro Co-
BBTa He TOMBKO OOCY:KEAXh COCTABICHHELS MITHIICTPaMII
CMBTBL 11 HpoeRTs TocymapeTBerHoii pocmucu, BeIpaGoTan-
HBIIl MIHICTPOMD UHAHCOBS, HO 1T paspbimans pasnoraacis
MERIY MIHUCTPAMII — €CTeCTBEHHO Bh 0COOCHHOCTI pasHo-
PJIACIA b MITHECTPOM (puHAHCOBS, 11 06Ee3ICUNBATD TARIME
00pasoMb TO euHCeTBO, KOTOpO€e, 0OBIKHOBEHHO, TOCTHUTALTC
COMMAAPHOCTBIO HpaBUTENbeTBA. MBI BHAUME, uTO yike
Bh 9TOTH NEPlONh BEIpabaTHBaeTCA CO3HAHIE 0C0GOI Bask-
HOCTH OIOIsKeTa — He TOJBKO B TOYKI 3pbuis rocymap-
CTBeH'Ho-xo3HI‘:iCTBeHH0ﬁ, HO N IPABOBOIi—1 HEOOXOMIIMOCTI
3nbeb n3BberHBIXE rapauriii, B poghk ceoeBpemennaro Omy-
OMIMKOBaHiA rocymaperBenmoii POCIICH — HOBIIIECTBA,, BO3-

YHoprynoss, Pyccroe rocymapersennoe npaso, ™. I e. 123,
EnuncrBenHbvs HCKIIYeHIeMd ABIgeTca cvbra ma 1813 m 1814 rr.,
ROTOpas, BB BUAY COOMIOLEHIS BOCHHOL TAllHBI, pascMaTpUBAIACE
Bb 0CO00MB CEKPeTHOMD KoMmurterh (pITHAHCOBD.

?) Cr. 5-a: @rocymapcereennasn POCHICh 1 (UHAHCOBHIA CMETH MIl-
HICTEPCTBS 1 INIABHBIX'B YHpaBIeHil, 10 pPascMOTpBHIN XD 3aKOHO-
AATEIBHEIMD - TIOPANKOMD, YTBEDIKIAIOTCA Bricouaiimero BIIACTiIO, 1
8aTEMD, HA OCHOBAHIN OHBIXD, OTEpHBaloTess Muancrpavs n masmo-
YHOPABAAOIMMS KPeIUTH U3 Munnucrepcrsa ®unanconsy.

Homaapeeckiii.

o
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OYRUBIIATO DI CBOEMT BBEJIEHIN v HACh B CTAPHIXG GIOPO-
KpaTHYeCcRNXb KpPyraxhb Takle ;Re cTpaxm, Kakb HBROTIa
B0 Opannin coorsbrerytoman pedopma Herrepa.
Rorpa ma owepemm crams Bompocs o TocymapeTBeHnoii
peopmh, riaaBaoe BHIIMaHie IPUBICKAIA 1T TJIABHBIE CIIOPHI
BO30ysKIaIa albTepHATHBA MPEACTABUTEIbCTBA b TOJO-
COMB COBBIMATEILHBIMD WJIN CHh TOJIOCOMD phawonmms,
MOCKROJBRY TOTH WIN APYTOil IPOABIAATCA BB 3aKOHO-
pateasersh. Komeuno, dgopmyna, mpepnosararomas mpes-
CTaBNTEJIBCTBO KOHCTUTYI[IOHHOE, TTofpasyMbeana u mpaso
COTJIacis Ha B3UMaHie HAJOTOBB U PACXOfoBaHie CPeCTRD,
HO dTa CTOpOHa jbia, X0oTsA 1 BBIpa:KeHHAs, HAIPUMBPD,
BO MHbBHIN GoabmmncerBa zeMcraro crbsga 6—9 moabps
1904 1., ocraBamace ckopbe Bb Thun. Peckpunts 18 des-
paias 1905 r. roBopuas Jaumb 0 NpUBIEYCHIN HAPOIHBIXD
130PaHHNKOBD «K'b YUacTiio BH HpeABApUTebHOI paszpa-
boTrb 1 06GCysEIeHIIO 3aKOHOATETIBHBIX b IIPEIOJIOAeHLITY.
lloxpasymbeare i moas sTuMn 3aKoHOmATEIBHBIMII TIPe]I-
mosrosseniamu n embrer? [lopugnmomy, B neploas, cabmyio-
Iiii 3a peckpunroms 18-ro espasis, 510 G611 BOIpocs Heph-
MIEeHHBI. Y TBepANTeIbHBINT 0TBBTH Ha HEero fapaJa 3amicKa
CTaTCh-CeKkperapsi Bysbirnmna, coriacno Koeii «BbH CILTY
IIpaBOBOI'0 3Ha4YeH1saA OlofkeTa 00Cy:EAeHie ero mpoucxo-
AUTH MOBCIOAY, He uckiaoudas n Pocciun, Bh 3aK0HOmATED-
HOMB TOpAAKE, U yTBep:KAeHHAsT TOCYAapCTBEHHAA pOC-
IICh OJTy9aeTh BC'h cBolicTBa BaKkoHA He TOJILEO 110 Gopmb,
HO u 1o cymectBy»'). Bo Bearoms cayuab, YVapesmgenie
6-ro aBrycra, mepedncass BB 1. 33-ii Kommereniio [[yMBbl,
pasiandaerh: «a)IIpeaMeTsi, TpeOyioliie M3gaHid 3aK0HOBD
n mMTaToBb, U 0) (UHAHCOBBIA cMbBTHI MUHUCTEPCTBD I

') CGm. pbup [uurapesa b sacbmanin I'. 1. 15 aAmBapa 1908 r.
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TJIABHBIX'B YHpaBJeHlii 1 ToCyaapCTBEHHVIO POCIOUCH J{O-
XOJI0OBh I PACX00Bh, PABHO KaKb I JCHERHBIA U3h KA3HBI
ACCHTHOBAHIA, pocnncko He npegycemorpbunsiay. [epeunc-
jgenie 33-ii cr. saumcTBOBaHO ush llomoskeniz o Iocy-
mapersennoMs Corbrb: [lyma mpegmosaraercs b Bumh
OpeABapuTeJbHOIl Kb HEMY WHCTAHIIN, T COOTBBTCTBEHHO
corsacyercsi es kommereniis. Ilpoxosmenie sakoHonpoek-
TOBB HOBOJBHO MOAPOOHO ompenbasmock B YupessgeHin
6-ro aBrycra, HO 0 mopsarb pasemorpbuia emBTE He TOBO-
puiaock HU4ero. flcno, Bo BeAaroMb caydak, uro sgben He-
npuMbHIMD OBLID HOPAXOKS, YCTAHABINBACMBIT BH CT. 46-i
I CABAYIOMuXs 0THOCUTEIBHO 3aKOHOAATEAbBHBIXD IIPe/IIc-
aosenlii. 13w mpornBomocrasienis «punaHcoBBIXD cMETEH
MUHICTEPCTBDY U «TOCYJAPCTBEHHOIT POCINCH JTOXOAOBD II
pacxomosm» ABCTBYeTH, 4ro umbiach BBH Bupy mnpakTuka
craparo l'ocypapersennaro Cosbra, uro cwbra BHOoCHIACH
HE BH €IUHOMB I OROHYATEJIBbHOMB BUAE, a MOIHO OBLIO
€Hle MPONCXO[UTh NpuMupenie BEIOMCTBEHHBIXH UHTEpe-
€oB® 11 mpurasaniit. Mosers-0bith, ['ocynapersennoii J{ymb
OPEeCTOANI0 BLICKA3BIBATHCA [0 PA3JMYHBIMB YaCTAMb
embrer 1o owieii pocnmcn, 1 saTbMb 9TH es cyucgenis
AOJIAHBL OBUIIL COCTABIATH MaTepians mias [ocymapcerBen-
naro Cosbra; Mosers-0bTh, eif Oblra Obi OTBemeHa 1 Horke
AKTHBHAA posb. flecno ommo: Vwupesspenmie 6-ro aBrycra
ocTaBiAno 3abes upobbans: BB 1. 6. ¢r. 33-if TOBOpMIOCH,
4TO CM'BTBI, POCHNCH U ACCUTHOBAHIA MOJIKHBL pascMaTpu-
BATHCSL «<HA OCHOBAHLN 0COOBIX'S 110 CeMY IIPeJIMETY IIPaBILIBY,
IMBOMUXs ABUTHCA BB pesyabrarh mepecMoTpa MmpaBuIb
22 masn 1862 r. I[losromy Tpymmo roBoputs 0 KaRO-HuO yIn
onpenbiaenHoil KOHTENMiNn OOHKETHHIXD MOJHOMOYIIl 3a-
KOHOCOBbBImaTeibuoil [[yMBI: MBI BUINMBD HEe CTOIBKO ie-
JaHle IMOCTaBUTh HTH IOJHOMOYIA BB Oombe manm menhe

H*
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ThcHble npebanl, cROJBKO Magoe BHIMaHie BooOIe, 06pa-
IIEHHOEe BB ATy CTOPOHYL).

I10 eme spye moguepruBaeTca ThMB (PAKTOMB, uYTO Ma-
aupecrs 17-ro oxrabps, yeranapnupas IpUHINITG yYacTisa
JAyMBl BB 3akonofaresnbHoii BiacTu u BB KonTpoxh 3a
VIPABJIEHIEMb, HIUEI0 He TOBOPUTD O OWOIHETHOMD Ipash.
Mosno, KOHEYHO, O0BACHHTH HTO JEKJIAPAILOHHBIMB Xa-
parTepoMs MaHu(ecTa, KOTOPHI YMBIILJICHHO He BXOANTH
BB MOJAp00HOCTH, & BO3BEIIaers Julib OCHOBHBIE IIPUH-
I[UIIBI HOBAT'O CTPOSI ¢hb KOHCTUTYI1OHHBIMG IIPeJCTABUTEIb-
CTBOMB, OTBBTCTBEHHOCTBIO BJiIacTeil, rpamaanckoii ¢Bobo-
0i U paclpenHbMb u30UparTeabHIMB npaBoMsb2). Ho
u Bh Yupesspenin 'ocymapersennoit [[ymsr 20-ro despads,
Bh KOTOPOMB BBOAUTCA HOBBI MOPAAOKD IPOXOsKIEHIA

') Moo crasarb, ¢b ApYroii CTOpOHBI, 4YTO Korma Mpo6his
Obirb 3armoiHens cwbTHRIME DpaBmiavu 8 mapra 1906 r., mocabauisa
ropasgo oonbe moaxoamian kb [Iymb 3aronocombimarensHoit, ubMb
3aROHOATeIbHOIi. Mbl 3HaeMb M BB JPYIUXbD CIy4YasgXb, 4TO KOH-
HENIfisg 3aKOHOCOBBINaTeIbHATO MpPe/ICTABUTEILCTBA IEPesRIIA  Ma-
Hnpecrs 17-ro okTAOpsa. XapaKkTepucTHKa BB HTOMbB CMBICIS HpaBITh
8-ro mapra — Bb pbyaxs CGrpyse 26 mapra 1907 r. u Illunrapepa
15 anBaps 1908 r. Hanpotuss, mo 0GbACHeHI0 MUHICTPA (PUHAHCOBD
3aroHOCcOBbBIMaTenbHas Jlyma, Borymbl Koeii He umbian Osl opumu-
YeCROI CIIIBI, BOBCe He Hy:KJalach Obl Bb perilaMeHTAllill PascMoT-
pbHia cwbTer; em. ero pbun 27 mapra 1907 r., 12 u 15 suBapsa 19J8 r.

) Sambruns, uro ascrpifickiit gummoms 20 oxrTadpa 1860 r., Ko
TOPBIL MOAHO COIOCTABUTH Cb HAIMMMD MaHUP2CTOMB 17-r0 OKTAGpPST
11 KOTOPHILii TaKKe BO3BBINans BBeieHie KOHCTUTYIIIOHHATO CTPOs, YIIO-
MIHaeTh coBeplieHHo onpegbienno o owmxerh: «sowie die Ein-
fuhrung neuer Steuern und Auflagen, dann die Erhéhung der
bestehenden Steuern und Gebiithrensachen... desgleichen die Kon-
vertirung der bestehenden Staatsschulden und die Veriusserung,
Umwandlung und Belastung des unbeweglichen Staatseigentums.
nur mit Zustimmung des Reichsrates». Bernatzik, Die oester-
reichischen Verfassungsgesetze, S. 193.
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SAKOHOLIPOCRTOBS, coorebrerBylomiii manugecry 17-ro ox-
1A0psA, pazemorpbuie embrTer ocraercs B CTapoMs Buh:
¢T. 31, m. 2, 6yKBaIBHO I0BTOpAETH cr. 33, 1. 6, Yupessme-
1151 6-ro aBrycra — roabko BMEeTo «Ha OCHOBAHIN 0COOBIXS
110 Cemy IpeaMery IPaBUIB» MBI 4nTaeMb 37hCh: «HA

OCHOBAHII YCTAHOBIEHHBIXD IIPABIIEY.

JTH TpaBuIa, abiicTBuTEIBHO, He 3acTaBHIAN cebs TIOJITO

FRAATH; OHI BHIILIN 8 MapTa 1906 r.1). Xors B IIp eImocJIas-

HEIXD HMMb COOOpaREHIAXB TOBOPUTCH: «0COOBIA OTHOCIH-
TEJIBHO POCTIHCH NpaBUIA JOMKHEL CJOYMUTH JIUIIL I0-
IOJHEHIeMb OOIUXD ITIOCTAHOBIEHIH o nopsaaxt mpons-
BOCTBA  3aKOHOAATENbHEIXD 1Ba1s BB Tocymapersemmoii

AHymt u Focyrapereennoms CosbrEr?), Ho o, 6ess comus-

HIf, BHOCATH MHOTO HOBATO BB [IOHHMAHie TEXh MOJINTH-

UECKUX'D I OPUANYCCKUXD IIPEIIIOCHIIOR s, HONH BJISHIeMb

ROUXD  [IPOMCXOANUTA TOCYHApCTBeHHAs pedopma, 3aBep-

mmBIIasgcsa Bh JCHOBHEIXE 3aKoHaxXD 23 arp'bass 1906 rona.
U a10il cTOponsr ocofenno Baskua cr. 9-g- «Ipum o0CysRe-

HIIL OPOEKTOB® TOCYIApCTBEHHOI pocmncn me MOryTs OHTH
HCRIIIOYaeMbl 1IN MBMBHAEMBI Takie TOXOTBI u pacxosr,

ROTOPBIE BHECEHBI BB IIPOCKTH POCIIICH Ha OCHOBaHim mhii-
CTBYIOIIX>  8aKOHOBB, MOJIOMEHiil, mMTaTOBD, pacnnca-

Hlii, a Takke Brelcouaiimmmxs nosenbuiil, Bs mopsaarh Bep-

') HpemmecrsoBasmis mpasma, YCTAQHOBIEHHHA cOBBTOMB M-

"HUCTPOBBH, O ROTOPBIX'D YIOIoMmmHaeT,H OGT)HCHHTGHBHE}.H 3alnCKa MII-

HICTpA (UHAHCOBD Kb MpoeKrTy pocmucu Ha 1907 r. (mpueemeno
y llnexamna, Bomkerane 8aROHEHI, C. 60—61), Kacannch BHyTpeH-
HALO DPAacmopA/ika MUHICTEPCKUXD OPTaHOBD BD cubraomMs  hak:
OMHAKO ViKe BB HUXD YCTAHABINBAICH NPUHIIID eqUHCTBA cMBTH,
foropad Baocurcs Bb I'. . u T. C. Bch pasuoraaciga BbgoMeTsn

HORHBL paspbmarbesa Bb copbrh MIHICTPOB®S.

?) llpuseneno y I'. Casu q4a, Homwii rocymapcrsenmii CTPOIi
Poccin, cnpasounas KHHra, c¢.4123.

e e . . .
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XOBHATO0 ynpasieHls nocabposasmmxs»). Tarums obpa-
30MB Iepeh HaMu 4YpPe3sBHYAliHO AATEKO TpPOBEeJeHHBLI
HUPHHINIG  3abponuposannaro Oomxera. Bb Bomeyka-
3aHHBIX'B COO0PAKREHIAXD OHD MOTHBUPYETCS CIBAVIONIME
00pasomMb: «He MeHbHIaro mpn onpegbiaeHin moaHOMOYIi
Focymapersennaro Cosbra u Iocygapersennoii Jlymsl 1mo
pascMOTPBHII TOCYapCTBEHHBIX'D JOXO0BS I PACXOJ0BD.
BHUMAHLS 3acJIy:;KnuBaeTs ofesmedenie na Oymylee Bpems
TAKOTO MOPAAKA, NP KOTOPOMB HCKIIYeHA OblIa OBL BO3-
MOKHOCTH IPUHATIA MOCI'BITHBIXB, HEJOCTATOYHO 007y-
MaHHBIX's pbiIeniii oTHOCHTEIBLHO CORpaileHis eMBTHBIXD
HasHaYeH1l wan, HaobopoTh, UXB yBeJSUYEHIS NPOTHBD
IPENoIOKeHHBIX's 0 IPOEKTY pOCHUCH pasMBpoBby. ..
«M3psicHennbisl BBINIE OrpaHmyeHis mperbioBs MOJTHOMO-
aiit 'ocynapersennaro Coebra u Tocypapersennoii J[ymur
umbiors phimamoniee smadenie sninbs A Toil  pocmmen,
KOTOpasg o0cy#ylaeTcss Ha3BAaHHBIMI YCTAHOBJICHIAMI, HO
OTHIOAB HE JIJISI MpaBa 1NX'h 3aKOHOAATEIbHOI MHII[1ATIBED.
Onacenie «rocnbmuocTny npuxoants s3xbeb, MoKHO cRa-
3aTh, Kb OTPHIaHl0 OIOXKETHATO HpaBa, KaKb CaMOCTO-
TEIbHAr0 1 OTJANYHATO OTH IIpaBa y4yacTid BB 3aKOHOJA-
reabcTBh. Bb camoms pbak, maxie pacxommr me moryTs
OBITB TPlypoOYeHHl Kb «ABiicTBYOmNUMD 3aK0HAMD, 1OJ0-
JReH1AMB, IOTAaTaMb, paCHICAHIAMD, a Takmke DBblcouaii-
MUIMB HOBeIBHIAMS, Bh HOPARAKE BepXoBHArO yIpaBieHisd
nocabroBaBmnME»?)? D10 YpesBHYAIHO pacTAKIMOe mepe-

') O snauenim s710ii cratbn y JI. lcHonmoabckaro, Kb xa-

pakrepucturb Hamero Goxernaro npasa («IIpaso», 1909 r., Ne 11)..

?) Bloprernas KoMuccis, Bb KOTOPYI ObIb HepegaHb HPOEKTSH

uswbuenis cwbTHRXD HpaBuIb 8-r0 Mapra, Kawkb HU3BECTHO, BhH-

CKasalach 3a coxpaHenlie cr. 9-if, HO NpeIOKNIA BHKUHYTH CI0BA:

«IIOOEH1, WTATOBs U pacHucaHiit»; 4To KacaeTcs BHCOYaANIINXD.
4
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diCTIeHle [IaeTh JIeraJbHVIO BO3MOYKHOCTD 3a0pOHUPOBATE
O'pOMHYI0 9acTh pocnucu'). Ceblika ke Ha TO, 4TO OIOJI-
RETHBLA NPaBUIa 8-T0 MapTa He OrpaHMYNBAIOTH AYMCKOIL
SAROHOAATENbHON MHUILIATUBH, He uMbers, KoHeYHO, 0CO-
0OEHHArO HpaKTHYeCKATO 3HAYCHISA. lIponenypa saronopa-
TeJIbHON MHUIIATHBH HecpaBHeHHO caomube, whws IIpo-
Henypa OromserHas — 0CoOHHO BT Poceln, a rmaBaOe —

MOBeIBH1IT, TO MOJIh TAKOBBIMIT JTOKHBI pasywbrbes anmb nosenrbyis,

N3aaHupiA 0o 23 anpbiaa 1906 r. CMBICIS TAKOTO TOJIKOBAHISA SICEHD:
HAe BCAKI aKTh BEPXOBHArO YIPABIEHIA MOIE O OpoHHpPOBATH
CooTBETCTBYONIIN pacXom®s m yerpaHarh Hymy n Corbrs. Opmako
MIHUCTP'D (DUHAHCOBDH, 3alUIIAST BDH CBOEI pbun HeoOXOAUMOCTH
COXpanuTh ymomnHanie o Bucowaiimuxs mnoserbuisxs, OYeBU/IHO,
MOHIMAIB uXb O0nbe mmpokro n cemmaaca 3mbenp, HanpuMbpsb, Ha
Buicouaiimmis noBeIbHIA, yeTaHABINBAOIIA 000G MIJIOCTH, BB I10-
pARKE cr. 23-it O. 3. — Ero pbus 12 aus. 1908 r.

Y) Munncrps ¢unancoss, YRA3bIBast, 4YTO MpaBmila 8-ro mMapra
(UMb  KARYTCA CTBCHUTONLHBIMI, HATOMHINTH, Y4TO UMM 3a0OpoHu-
pPOBaHO TONBKO 40°, Gopsera. Ogpako 3mbch BO3MOKHA KpaiiHan
HEpaBHOMBPHOCTL 1 cayyaiiHOCTh. BT cBoems mokmamh «Brommmernnsa
npasa 'ocynapersennoii [{ymel», IpounTaggoM®D B sacbganin Boiup-
Haro JKOHOMUYeCKaro obmecTsa 8 mexabpsa 1909 r., IHInurapess
IpUBOANTH npumbper Takoii HepaBmombpHOCTH: MO cvBTh Cunopa
Bb 1907 r. 6110 999/, 3abponnpoBano, mo cubrh 1910 1. — Gomke
95%,. Cwbra mMumHHCTepcTRA BHYTPpeHHUXs Abas Ha 1910 r. 3aGpo-
HUpOBaHa Bb 7§,5%,, PuHAHCOB® — JAnmp BD 161/,%/,, myTeit co-
obmenis — qnmb 85 1,3°%,. (Hameuarano B «Tpymaxs I1. B. 3. O.»
32 1910 r., NeNe 4—5.) Cp. Jowmamsl GomkeTHON KoMmecim BTO-
poii T'ocymapcrBennoii  [Tymsr, usmannsie M. 1. DeopoBEIME, C. 6.
Haununas co cwbrer 1908 1., MIHUCTEPCTBO (PMHAHCOBD 0003HAYAETD
Bb cnbrb mogpasgbaenie kpenuross ma OpoHUpOBaHHEE 11 HeGpO-
HupoBanusie. Ho oro, camo coGoit pazymbercs, me mimmaers Hymy
HpabBa It He CHIMaeTh 00A8aHHOCTH NpoBBpuTh WpugUYecKie TH-
TYIB Kpeauross. Takas nposbpka npegcrasisers OJAHY 13b Ba:KHBii-
XD qacreit Bb paborb mymckoii GlommeTHON KOMUCCIN M MOPIO-

laeTb Maccy BpeMeHi. ;
-



saber meoOxomumo coraacie Iocymapersennaro Combra u
CaHRIMAL),

IOpupnuecras mbicap cocraBuresneii cMBTHBEXD TpaBITE
sgcia. OHI HCXOAWIN U8B NPOTHBONOCTABICHIS BaKOoHA
I O1of:era, CcToJb PacIpOCTPAHEHHATO Bh WEMenKoil opi-
AUYecKoil aureparypb, craBIIaro Bb Heil, MOYKHO CKa3aTh,
communis opinio doctorum, umss KOTOPHIXH OfHAKO -
JIAI0Th BBIBOJBL, He B paBHoil Mbpt orpanmuneaioriie 610/-
FRETHBIA IIPaBa HAPOJAHATO IPECTAaBUTEIBCTBAZ), I KOTOPOe

') OcoGo crours Bompocs 00b mHUmiaTuBb OHOIFRETHOIL. Horma
o0cykaaiach KOMIETEHIIA B3aKOHOCOBBIATEILHOI Hdywmbr, To npe-
o0mamano MabHIEe 0 HeKeIaTeIbHOCTH NPe0CTaABIATL €il KaKoii-muoo
OI0/1KeTHOIl MHNIIATUBHI, T.-€. IpaBa BHOCUTH B POCIICH, IIPIL Ca-
MOMB pascMorpbuin nocrbaneil, HoBee, Hepaspbuennsie pawbe Bb 3a-
KOHO/{aTeIbHOMD MOPAAKDE, JOXOMNB M pacxomnbl, He 00YCIOBIEeHHEIE
CYLEeCTBYIOINUMI ysakoHeHIAME, mraraMu. CooTBBTCTBEHHO 3TOMY
cocraBiaeHa Ob1a 74-sA CT. MEPBOHAYAIBHATO IMPOEKTA: «IIPeJEI0IoKe-
HisI, BOSHIIKAWIIIA 10 CUMb nipegmeTads B 1. [1., MOI'YTH OTHOCHTBCH
AUb Kb cMbrams mocabayomuxs rogoBs U HOIYYa0TDh JIBHAKEHIe
He NHa4Ye, KAaKb BB MOPANKD, YKa3aHHOMD BB CT. 62—67 YupemwgeHisay
(3aromomarenbHOMB). OueBHAHO,, 3HAYEHIe MOLOOHATO OrpaHUYeHisA
MHIIIATHBE COBEPUIEHHO HHOe, wbMb BB CTpaHaxhb Cbh MaplIaMeH-
TAPHBIMD PEKUMOMND, MOLOOHBIMD AHDIIN, Tb MHULIATHBA VBeIn-
YeHIA pacXxof0Bh MO:KeTh NIPHHAIeKATh MCKIIOYNTEILHO IIpaBU-
TeJIbCTBY.

?) Ecaun ocHOBHBIE MOTHBB HBMENKOIl H0puanydeckoii aurepaTyphl
BB OTOMDB BOHpOCE FACHBH — ed HepacIolloKenle Kb «ppaHIy3CKO-
Oeabriiickomy» IDOHHMAaHI0 OIO[KeTa — TO Bb IPOBEIEHIN ero cy-
HIeCTBYIOTH O0IbIIIA pasnndisa. Yyenle o 6wxers ['neiicra (oc.Gesetz
und Budget, S.166 u. s. w.}, KOTOpHIil, Kb Y/UBIEHII, CCHIIAICH
anbep jlaske Ha aHrJllickoe mpaBo, Bcero moianbe BocupubsaTo Jla-
GaugoMs. OHb HACTAUBAETH, UTO OAMKETD eCcThb JINMb aMUHUCTPA-
TUBHBIT aKTh. BDoOJKReTHBII BOTYMDB HapilaMeHTa HUKOUMH 00pa3zoMb
He MOKeTH N3MBHITH HATUYHBIX'D 3aKOHOBD, HA OCHOBAHIN KOTOPHIXD
B3UMATCA HAJIOIM U MOPOU3BOAATCA PacXo/bl, BBHTEKaOIie U3b
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MOJYYIJIO, 110 IPU3HAHIID CaMiIX® B3al[ITHHKOBG, €ro He-

VRA3aHHBIXD BaKOHOBL. DopmMa 3akoHA, BB KOTOPOIl MPOBEIEHD
Oomxkers, nmbers AUIIb TO S8HAYEHie, YTO OHD CHHUMAeTh oTehT-
CTBEHHOCTb mpaBurenberBa: «wer fir seine Handlungen einem
Anderen verantwortlich ist, wird durch die Zustimmung des letz-
teren zu einer Handlung von seiner Verantwortlichkeit fiir diese
Handlung entlastet, mag die Zustimmung im Voraus oder nach-
traglich erteilt werden» — Staatsrecht, B. IV, S. 496. Ecan, zampo-
TUBD, 3aROHHArO Oomera HBTH, TPaBUTEILCTBO B3UMAETH HAIOTI
I pacxojlyerTs nXb HA OCHOBAHIN 3aKOHA; €CIH HeOoOXOUMLIe pac-
XoAael He omnpembmaens quoad quantum —BB dTHXDL HpegbiIaxs
OTBBTCTBEHHOCTD IpaBUTelIbCeTBA OcTaeTes (orBhbrerBeHHoCTs B [ep-
MaHII — BecbMa IpuspavyHas). Ho mHpaBUTeIbCTBO MOKeTh JTaskKe
IPOU3BOMUTL He3a0pOHUPOBAHHBIE PACXOABl IIPU OTCYTCTBIN 3aKOH-
Haro Omwmmera — nbo «allein aus tatsachlichen Griinden kann die
Reglerung in die Lage kommen, Ausgaben dieser Art leisten zu
missen. Die Befugniss hierzu beruht auf der allgemeinen Ver-
pilichtung der Regierung, dringende Staatsinteressen wahrzuneh-
men; es ist widersinnig, die Staatsverwaltung unter die Fiktion zu
stellen, dass kein Staatsinteresse dringend, keine Ausgabe notwendig
sein konnen, deren Dringlichkeit und Notwendigkeit nicht vorher
durch ein Gesetz anerkannt worden ist» (S. 512). Herpyaao BugbTs,
4TO OWOJIKETHOE IPaBO HAPOJAHALO MPEACTABUTEILCTBA CBOJUTCSH,
MOJKHO CHKasarTh, 371'bch Kb Hyn10. IlepBonavanbuo st meican JlaGanma
Obitu passBuThl B ero kunrb: «Das Budgetrecht nach den Bestimmun-
gen der preussischen Verfassungsurkunde» (1871). Kb JlaGanmy
Brnomuk  mpumbikaers  3eiigennb, Commentar zur Verfassungsur-
kunde, S. 387: rosopurs o 6ommers nmocat JlaGanma Bee paBrO, uToO
nucatb «mlagy» nmocak I'omepa; cp. Bayerisches Staatsrecht, B. 11,
S. 535; Bornhak, Grundriss des deutschen Staatsrechtes,
S.106; G. M e y er, Der Begriff des Gesetzes und die rechtliche
Natur des Staatshaushaltsetat, »B® Griinhut’s Zeitschrift fir das
private und offentliche Recht der Gegenwart, 1881, B.VIII, S.1:
Martiz, Abhandlungen iber den constitutionellen Begriff des
Gesetzes, 81 Zeitschrift fur die gesammte Staatswissenschaft, B. 36,
H.2, 1880, u.s. w: Cp. Max: von Heckel, Das Budget,
S.91 u.s.w.: aBTopb 3aIUIALTDH 3a0pPOHUDOBAHHOCTE HE TOJILKO
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OANHAKOBOE BOILIOHICHIE B KOHCTUTYIIAXD OTHBIBHBIXT

TBXB uacreii Gogkera, ROTOPBIA BHTEKAITDH 3B 3aKOHOBB, JTOIO-
 BOPOBD M T.I., HO U TEXD, Ch KOTOPHIMI CBA3BAHH «BeIMKie I sy
SHEHHEIE THTEPECH FOCyfapeTBa — apMia u (UIOTH, IIaBHbE OpraHbl
yupasaeHisy . [logoGuo mEormws whvernkms aBropams, I'ekens ouenn
COYYBCTBYETH AHIIIiCKOMY “ROHCOMUUPOBAHHOMY (OH[TY», COoBep-
IEHHO, OTHAKO, 00X0A MOIYaHIeMs HAIUYHOCTL B AHrain pesruma
HOMUTUYECKOM O0TBBTCTBEHHOCTH, TIPH KOTOPOMD CMBICTD 10100Haro
poupa pbsko oriamuaercs oTH cMBICIA €ro BE AY QTUCTIYECKOMD I'0-
cynapersk. Bomrbke mmpoko mommmMams NpPAaRO HAPOIHATO [pe-
craBurenbersa  Ilondas BH Grundzige des gemeinen deutschen
Staatsrechtes, B.1, S.395 (X0TsA M mpU3HABATE HEJTOIYCTHUMOCTb
OTKIOHeHIsA Olofskera); lemtunexs BB Cesetz und Verordnung,
S. 277 — OlomKeTs, He Oyay4dn 3aKOHOMB, eCTh He0OXOAIMOe YCIIo-
Bie mpasombpmaro ¢Qumancosaro YIOPaBIIeHIA; CpP. ero ke CTaTbIlo
Budgetrecht 8 Handwérterbuch der Staatswissenschaften, B. 3%
S.308. Ilo Otto Mayr, Das Staatsrecht des Konigreichs
Sachsen, 8. 193 — GomxerHoe IpaBo He ecThb BooOIIe Tpaso,
a4 b 00a3aHHOCTE (...gebunden durch Pflichten der Stiande
gegentiber dem Staate). I'emenb, Studien zum deutschen Staats_
rechte, B. 1I, YTBEP/KITACTDd daKe 3a O0HKEeTOMD BCIO CUILy 3a-
KoHa —S. 309: auch das Budgetgesetz, wenn es verfassungsmaissig
zu Stande gekommen ist, bricht wie jedes andere Gesetz jede
ithm entgegensetzende Rechtsnorm; ecp. S. 326, 065 allgemeine
rechtliche Function des Budgetgesetzes — o0pamarh Xo3siicTBeH-
HYH HeoOXOMuMOCTb BB mpaBoByo. (b OTHMB COTIACEHD W [Hopub,
Das Staatsrecht des deutschen Reiches, B. I, S. 446: 310
nerbno «aber diese Absurditat giebt nicht die Befugniss, das
positive Recht durch kiinstlerische juristische Konstruction zu
beseitigen, wenn dasselbe auf dem klaren Wortlaute der Verfas-
sung beruht». Cp.xapaxrepucruky aruxs pasuopbulit y Seiijimepa,
Budget und Budgetrecht im Staatshaushalte der konstitutionel-
len Monarchie, S. 224: «dass iiberhaupt so divergierende Ansichten
uber einen und denselben Rechtssatz moglich sind, ist an und
fir sich der beste Beweis fiir die Diirftigkeit und Unzulanglich-
keit unserer Verfassungsbestimmungen»; O t t, Budgetrecht des
deutschen Reichstages — phaxan kpurnka B3risma Jlabanma; co-

——



A

(O

abMenkuxs rocygaperssl). biopskers ecTh JIHNIIb $unan-
COBBII TIIaHB 1 He MoskeTh U3MbHATH 3aKOoHOBDH. shemas
npeaynpeanTs nsMmbHenle sTuXb nmocabmHNXs BB OIOIAKET-
HOMB TOpsiAkb, aBTOpel IpaBuab S-ro mMapra, BB CYII-
HOCTII, TOTOBBI BBECTHU JJIA nambuenlii 1m  OIOI:KETHBIX'D
MOPSAMOKD 3aKOHOAATeIbHEII?).

3abes OTEpBIBaeTCS MIMPOKOe IOJIe JJIsd YUCTO TeoperTi-
YeCKIXh KOHTPOBepcoBb. HecomwbuubIMI mpegcTaBIsgoTCA
IBA OCHOBHBIXH moJioskenis: 1) Owomxers ecth GopMaIbHO
3aKOHD, 2) OIOI#eTs ecTh MaTeplajJbHO aKTh yIpaBJe-

raacie peiixcrara u coosHaro covbra ecrb conditio sine qua
non mpasombpHocTH GoOIKeTa; rapaHTiil MPOTHBD 3I0YIOTPeOIeHIA
cO CTOPOHBI peiixcTara ero HpaBoOMb — MOPAIbLHbIA I HE MOTYTH OBITH
CO3JTaHBl YNCTO MEXaHHYEeCKU.

1) Teneslb TPOTHBOMOCTABIACTH OORETHYO CHCTeMy OaBapero
caKCOHCKYI0, rjih Iumb mepiofgnyeckie HaIoru, a He OWOIKETH, ycTa -
HABIANBAOTCA B Popmb 3aKoHA, W TPYCCKO-TePMAaHCKYI0, TAB caMblii
GlomaxeTs ecTh gopManbHbl 3akoHB, Studien, B. 11, S. 291 u.s. w.
Seiigens BH Commentar, S. 386, pasinyaers 0aBapCKYI0 U MPYCCKYIO
CHCTeMY; Bh HepBOil HMeHTPD TAMKECTH JeHUTH Bb COrjIacinm Ha Ha
JOTHM, BO BTOPOii — Ha pacxosl. EcrecTBeHHO, Beh cummarin 3eiimensa
npuHamIeskars 1mepsoit cucremb. Bayerisches Staatsrecht, B.II,
S. 53: «dem bayerischen Budgetrechte fehlt das modzov WeVA0G» .
Pems BB crarbh «Das Budgetrecht des bayerischen Landtages»
b Annalen des deutschen Reichs, 1901, Ne 9, S. 641, BBHICKa3LI-
BaeTcsi MPOTUBH HToro pasabienisa: b 0cHOBE 006 cucTemMbl CXOJTHHI.

2) I'maBHBILT TOBOAH CTOPOHHMKOBL COXpaHeHIA CT. 9-if cMBTHHIXD
MpaBITh U JEeKATH BB NPUSHAHIN TOTO, YTO OIO/KETH — He 3aKOHD I
Bh MOpAAKRS OIOMKETHOMD He MOTYTH OBTh M3MBHAEMB 3aKOHBI —
cm. pbub Gap. Meitermopda 17 suBapsa 1908 r., Anerchbenka 11 mas
1911 r. (9-g cT. anmb TMOBTOPAETHh BB MHOIT popmb 94-10 cr. O. 3.).
YpesBpuaiino nHTepecHBIA cooOpakeH1sa BrcKasaHsl 346ch rp. 11. Toax-
CTBIMB BB MIPEHIAXD MO MOBOJIY HUTHPOBAHHATO JOKIAAa Bh BoabHOMS
Arxonomnueckoms obmecrsb A. MMuurapera: «Tpyom M. B. 9. O.»,
1910 r., No 4—5, e. 22.



‘uia'). Bb rauects s fopmasbuaro sakona Gomsmers IpHIpae-
HIBAETCA, TaRP CKaszaTh, HE TOJbKO II0 CBOCIl IOaUTHYe-
CROII BasRHOCTI, HO I II0 IOpugmYeckoii cmrb Kb 3akoHamMD
HACTOAINMD. OTHOIIEHIe MEKIY 3aKOHOMD I OIOFKETOMT
€CTh JININb YaCTHBIIL BUIH OTHOWIEHLT Me®may (opmasis-
HBIMII aRTaMll HapojaHaro upepcrasurenabcersa?). Ilocabn-
Hee, Kakb OBl MNPOKO HU ompexrbiasaaucs ero mosHoModis,
HE SIBJIAETCHA CYBEPEHHBIMB BB CMBICIE HECBA3AHHOCTH M3-
BBCTHBIMII IPABOBEIMU HOpMaMu. PAgoM®s ¢o ¢BOGOIHBIMD,
(CYHIECTBYETH 3aKOHOJATEIbCTBO CBA3BAHHOE, IT CTEHeHDb BTOil
CBASAHHOCTI pasamiHa. O0A3aHHOCTE HAPOAHATO IIPeJcTa-
BUTEJbCTBA HE HApPYyMIaTh I0J00HOIT CBA3AHHOCTI HE 3a-
kpbrurena cankiieit BosMosRHaro BosubiicTBiaA co cTOpPOHHI
KaROTO-1n00 BHICIIATO OpraHa, HO OHA OCTaeTcda 00s3aH-
HOCTBIO IOPUINYECKOIl, a He TOJBRO MOPaJbHO-IIOJINTIYE-

\

') GormacHo 2-ii . eMBTHHXD HpaBITh 8-70 MapTa, GIOKETD «Pas-
cvarpusaerca I'. C.u I'. [. 8B 00mens... ycraHOBIeHHOMS TopAAKb
00CyRIeHls monekamuxs Bbabuilo Corbra u [Iymel 3akoHOMmA-
TeIbHHXD ABat». 910 coorBbrCTBYeTH OO0l KOHCTHTYIIOHHOIL
npakTurb, orpamanomieiica u Bs rtepmunoiorin (Entwurf eines Ge-
setzes betreffend die Tatsachen des Reichshaushaltsetat fiir das
Reich... Projet de loi portant fixation du budget).

?) Xopomas i ToyHas 0puandeckas GopMyanpoBka gana y B o u -
vier et Jeése, La véritable notion de la loi et la loi annuelle
de finance, p. 34 etc.; cp. J ése, Cours élémentaire de science
des finances, p. 22.Ilo Duguit, L’Etat, v. I, p. 524, aymHo opu-
AUYEeCKH pasiamyath OI0[#eTsh [H0X040BBH I PacXogoBbh; TAKDh KaKbD
(paHIy3ckoe KOHCTUTYI[IOHHOE MHpaBO [0 CHXbB MOPH MPU3HAETS,
YTO HAIOTOBBIE B3aKOHBI MOTYTH OBLITH YCTAHOBIEHH JIHIIb HA TOXb,
OKeTh HAJIONOBD €CTh B8aKOHD I COBOKYIIHOCTH 3aKOHOBD
I BB MaTepladbHOMD CMBICIH; HAOmpOTUBE, OOKETh PacXomgoBDH
€CTh JIHUIIb aJMUHICTPATUBHEIL aKTh, IIOCPEACTBOMD KOero mapia-
MEHTH CO3[aeTh cyObeKTHBHOE WpUNYecKOe IMOJOKeHie A MU-
‘HUCTpA.
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croiil). Ms nmbems spbes pbiao ¢b 00A3aHHOCTRIO CaAMO--
orpaHn4eHis, HIPN3HATH KOTOPYI MOJAHHO BCSIKOE TOCY-
TapcTBO, MpUBHALIee BOOOILe IPAaBOBOI IMOPANORS.
Jlmme wa 9roii mouBb ecTecTBEHHO IIpeayIpesRaanTCsd
37I0YHOTpebaeHis OIOFKeTHEIME TIPABOMB, HCIOIb30BAHLE
ero i TEXH WM APYIUXD HOJINTHYCCKUXD Irbeii.
ABTOpBl cMBTHBIXD INIPABUIB, FKejJas NpPeAyHpPeuTh ST
3JI0YIMOTPeOdeHiss OTHATIEMDb BO3MOKHOCTH UXB COBEp-
maTh, Bb CYO[HOCTH IMPUHY:KAEHB ObLIN JaTh Ty ABY-
CMBICJICHHYIO (OPMYJUPOBRY, IIPH KOTOPOIi OMOAKEeTHBI
moJAHOMOYlsT J[yMBI MOTYTH CTaTh COBEPIICHHO IIPUI3PAY-
HBEIMUI. OTHMB, 0e35 coMHbBHIA, OOBACHAITCA U APY--
ris TPEeOCTOPOKHOCTI: BOTHpPOBaHIE II0 Hmaparpadamb 1
rHoMepamsb?), crnocods paspbiieHlsa pasHoriaciii Bh Kpeju-

1) Jellineck, Gesetz und Verordnung, S.303; Otto Mayr,
Dautsches Verwaltungsrecht, B. 1, 5.384; Ronne, Das Staats-
recht der preussischen Monarchie, B. I, S. 603; JI. lcnomoas -
criit, Hp xapaxrepucturb mamero Giojxernaro mpasa («IIpasoy,
1909 1., Ne 25). 3aoymorpebienie O0IKETHHMD BOTYMOMB [
IpoBeJieHis 8aKOHOMATEIbHEXD IepeMBbHDL MBI HAXOAUMB 0COOEHHO
B0 @Mpannin u Utanin. Bouvier et Jése, p. 46; G a leotti, Normi
ed usi del Parlamento italiano, p. 311. B® Coemgnnennsixst Illta-
TaxXbh OHM CBfBAHB Cb JKeJaHleMb Iapalm30BaTh IIPABO IIPe3n-
meHTcraro veto, Koropoe BH dTOMB ciaydab [omKuo OBITH HAIOMKEHO
Ha camblii Owgxers. Bryce, The american commonwealth, v. I,
ch. 20: Congress and the president.

NJ.lcaonmonansbc kiii, Hp BOmpocy o Hamemb OKI#eT-
nows npasb («IIpaBo», 1909 r., Ne 6). 910 [aleKo HE TOTH «CpeHiii
MyTh», KOTOPHIl peroMeHayers AJ. Barmep® — nyTh He CIHNITKOMD
KPYOHHXD U HE CINMIKOMDB HApPOOHBIXDH OIKETHHIXD BOTYMOBD.
Finanzwissenschaft, B.I, §§ 117, 118. CocraBureanm npaBmLIb
§-r0 MapTa CTOsII, MOMKeTh-ObTh, HA TouRb 3pbuis I'meiicra, mo
KoropoMy upeswbpHO Aaiero mAyIas CcHemiaimsaiis HeusObmno
npuBoOAUTH Kh BwhmarenbcrBy HapiamenTa BB jrbia ynpasieHis.



Taxb memay I'. [ymoit n Corbroms!), npumbuenie npepu-
HIECTBYIOIIEIT POCIIIICH, €CJII cTapasi He YTBepsReHa Kb Ha-
gaiay cwbraaro roja, mpaBmira 0 cBepXCMBTHBIXD Kpepu-
TaxX’h, IO3BOJTIOMNIXD HXD Jaske OTKPHIBATH BO BpeMs

Gesetz und Budget, S.174. Jlyumia wummocrpanin Toii cBA3M, KO-
TOpas CyLIecTBYeTHh MemRy cleljlaiusaliieil OlO//KEeTHBIX'sE BOTYMOBDS
n mberomn HApOAHATO IpeacTaBUTEILCTBA Bb 00Ieil rocygapcTBeH-
HOIl JRU3HN, [MaeTh KoHcTuTyiloHHass ucropis @panuin. B anmoxy
nepBoii mmmeplnm OwoKeTs BoTHpoBaicsa en bloc, B 1817 r. ycera-
HOBRJI€HH BOTYMH 10 MUHUCTepcTBaMb, BB 1827 r. Bumrens BBeirs
pazabiaenie mo ceruiaws, BB 1831 r. mocah 10bCKOIl peBCITIONIN
VCTaHOBIJIOCH T'0JIOCOBaHIe 1Mo riiaBamb. Bropas ummepis BepHYIACh
Kb TOJI0COBAHLIO MO MUHHICTEpPCTBaMb, BB 1861 r. mepenura Kb CeK-
11sMB, BB 1869 I. BoscTaHOBWIA TOI0COBaHIe 0 rilaBawb, JIe:kalniee
BD 0CHOBB 1 coBpemeHHaro gpannyscraro owojxera. P. Il Ty p M 5,
Bomgxers, ¢. 257 u T. O,

1) Jlaske mpycckad KOHCTHTYIIA He [ep:RuUTcA NnpuHnuma Oof-
ReTHAro0 paBeHcTBa BepXHel ¢ HUMKHeI [IajgaTel, IIpeaocTaBIdd
NepBoil JuUIb NPUHATH WIN OTBEPrHYTH GloxkeTs en bloc (cr. 62).
00 ocobeHHOCTAXD OI0KeTHRIXD moaHomouiit Cosbra I'. A 1y y H-
¢ v 1it, [pasa dymet u I'. C. mo orHOwmeH10 Kb Owoxkery («IIpaBo»,
1908 r., No 2), u JI. HcHoOmo X6 ¢ K1ii, CoOTHOILIEHIE MEHEIY
BepXHeil 1 HUMKHell mamaToii Bb obmactu Glommera («IIpasoy, 1909 r.,
NeNe 37 1 41). BrojpreTHass Kowmuccia BB Aokdafgb o mepecmorph
mpaBwIs NOpejarajia yCcTaHOBUTH, 4TOOB IIpH PasHoIVIAcll OTHO-
CUTEJIBHO KpeanToBh Opatach Husmad nu@pa (aHaaornvyHoe mpasiio
Bh aBCTPiilckOMDB OCHOBHOMS 3akont 1867 r., No 141, §13). Gm. pbub
Anerchbenra 11 mas 1911 r. Bechbma pacummpureabHoe PoJdKOBaHle
mano Obuio ywraszaHHOil 12-if cT. OlOKETHBIX'D NpPaBUIh, KOIJla HAa
OCHOBaHIN es mpaBurelbcTBO BH 1908 1. mocab orkmonenis [[ymoii
ACCUTHOBRU HA MOCTPOIiKY OpOHEHOCILeBD U I0Cib TOro Kaks coraacii-
TelbHAA KoMuccig He npunuia 3abch Kb pblleHio, BO3CTaHOBIIO
KPeanTh, XOTA Bb HMpeAllecTBYIOIel poCmuc KpeuTa Ha yKa3aHHbIe
opoHeHocIp coBCBMb He 0buT0. O GHOOAETHOI KOMIIETEHIIIN BePXHUXD
nagars Mouorpadia Morizol-Thibault, Des droits des Cham-
bres Hautes ou sénats, — oco6. ITI, de la solution des conflits.

o



JIYMCEOIi ceccinm 1 BHOCHTE Bh cabayioniyio cecciol), o upes-
BBHIYAITHBIXS CBEPXCMBTHBIXD KpeauTaxs Ha MOTPeOHOCTH
poeHHaro BpemeHn. Bw pesyabrarh Oojsmernoe mnpaBo
Jlymer m Combra okaseiBaercsa OTHOCHTEILHO ele 0OoJrbe
OrpaHNYeHHBIMb, YEMB UXB IpPaBO BaROHOJATEIHHOEZ).

1) Dogmernass KoMucClA Ipejilaralia BOBCE BBYEPKHYTH COOT-
BhTCTBYOIIYIO ¢T. 17-10 CMBTHBIX's TPABUI'b, KOTOPasA U/IeTH [alblile,
ybMb cr. 87-51 O. 3., M0O3BOIAA OTKPHIBATH CBepXcMbBTHBIE KpeanThi
BH MopAArb BepXxoBHaro ymnpanieHid. Orpbuasg Ha Bo3paskeHls M-
HIICTpa (UHAHCOBD, AOKIAMUUKDL OI0[ReTHOI KOMHCCIN YVKasbBaIb
(11 mag 1911 r.), 4yTo OPABUTEILCTBO BDH MHMPOMEKYTHN MEERIAY Cec-
CiAAMH MOKeTh ¢b YCIBXOMB I0Ib30BaThCA MMEHHO CT. 87-ii, uwkio-
meit eme ocoOylo rapanTiio BbH 0043aHHOCTH cOBBTa MUHHCTPOBH
npeacTaBiIATh 0 IpeaaraeMelxt MbEpaxs [ocymapo. MwuHuerps
$puHAHCOBD BB TOMD e 3achaaHinm HacTaumBall'b HA HeOOXOIUMOCTIL
npuMbHATL €T. 17-10 1 BO BpeMA AYMCKHUXDB cecclil mpu HapOHBIXD
ObacTBiAXb, MOAOOHBIXD BeMiIeTpsceHio Bb Cemupbuencroii obmacTin,
rb HUKaKoe 3amejlieHie He jgoryctumo. BospamaBmiii MUHHCTPY
HIuHrapepd HAIIOMHWIHS OpuUMbBpP® MpOBeeHlA 4depesdb (ppaHIY3CKIA
majgarst Bb 1902 r. KpeguToBh HA IIOMOIIL ITOCTPAAABIINMDL OTH
raracrpodsr Ha Maprtuunrb. B cBoeii pbun Bb ['ocygapeTBeHHOM D
Cosbrhs BB sachmamin 14 mexalOpsa 1911 r. npepchaarens cosbra
MUHHUCTPOBDS OHPaBABBaIDG HeoOXOoaAumMocTb ¢T. 17-ii, cChilasgch Ha
npuMbps pacxomosb MO BHe3anmHoil moceuikbs Boiicks BB llepciwo.
Ilo ero cmoBamsb, mnpemiaraemsiii J{ymow mepecmoTp®s 3abch 0101-
JKeTHBIX'D MPABUIIL MOMETH BHTEKaTh cKOpbe mM3h MOTHBOBL TOJIII-
TuuecKkoii O6opbObl, wWbMB M3H HPAKTUUECKUX'D MOTpeOHOCTell dneTo
OI0JKeTHAT 0 KOHTPOJIA.

®) Mbsl He ocra”aBiInBaeMcs Ha Medbe ApPKUXD HNPOABICHIAXD
NPUHIAIIA, ITOJIOKeHHAr0 BB OCHOBY pyccraro OlJieTHAro mpasa.
Hanpumbps Ha ¢T. 69, 1. 6, YVupeskgenia N'ocymaperBennaro Cosbra,
npegocrasidanIaro sropomy jgenapramenty I'. C. BogaBaTh KOHIeC-
Cl1 Ha ke'B3HBIA goporu, He TpeGYOUIIA aCCUTHOBORD M3H KA3HEL.
ITo ronkoBamilo mMuHuHcTpa ¢uuancoss BB 3achmanin I'. JT. 8 mas
1909 r., cooga BXOAUTH COOpPY HKEeHIe YaCTHRIXD [[OPOr'b C'b rapaHTiAMIL
OTh KasHbl; KommeTeHIla I'. JI. 3ogbck ocramach Ta e, KaAKb I
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B® aroms embicas npasnaa 8-ro MapTa He MOT'YTH OBITH COTIO-
CTABJIAEMBI Ch 3allaHO-€BD OTel CRIIMIT KOHCTUTYIIOHHBIMIT
I 3aroHOAaTeNbHBIMI Tekcramul).” Ennncrrennas mapaJi-
JIGIb TAeTH ONATH ANOHCKAs KOHCTUTYIiS, ROTOpasA Tak:ke
IIMEHHO BB 00JacTH OI0IKeTHOI IPOABJACTD CHEIlaJdbHOe
Hefpoekpie Ke HapoaHOMY [IpecTaBuTeNbCTBY?). 3aben Ta-

0 Y4upesmenio 6-1o ABLYCTa; €CII TaKOBOI MOPANOKS MpU3HAETCS
HAap yIIA0MUMD O0/IKeTHBIA IpaBoMouis I, ILyMEI, OHB MOMKETT GBITEH
N3VBHEHD 1D SAROHOMATeIbHOIl IPOIeTypoii.

HChasle, Le parlement russe, p.196: «c’est sans aucun
doute dans le domaine des questions financiéres que le parlement
russe se trouve le plus mal armé, si on le compare aux assemblées
politiques des autres pays constitutionnelsy.

?) BammurHUKN cr. 9-if YRashBalTh, YTO OHA €CTh JlIb nepe-
ppasuposra cr. 94-ii O. 3., Bb CINIy KOeil 3aKOHD MOMKETH GHITE OT-
MBHEHD TOIBKO 3aKOHOME. Ongnakro CTATbU, AHATOTI MY HEIA HaLIeli 94-ii,
BcTpbUawoTea Bo Bebxn ROHCTUTYI[IAXB, MEHEIY THMD Kakb cr. 9-g
HAXOIUTD Napaiielb IUib Bb fAnonin. Ha AMOHCKY0 KOHCTUTYIIi10
HPAMO CCRUTAIICA OUHD U3 HPOSKTORD G0 T/KeTHEIX IPaBUID: «BO 13-
OBsKaHle OCIOMHEeHIl, BHIBBIBACMLIXE BO3MOYKHBIMG OTKa30Mb IIpe]i-
CTABUTEIBCTBA BB YTBEDPHIEHIN OIOIKeTa, AMOHCKAS KOHCTUTYI[ifA,
BhIpaboTaHHasgs Ha ocHOBS eBpPOIeliCKaro mapiaMeHTapHATO OIBITA,
saRI04aers Bb ce0b whisnii pags ITOCTaAHOBIIEH1IT, 00e3meYnBa0IIXD
MOPAJOKD (PUHAHCOBArO ympaBieHis ma Cydail ROH(PIMKTa Memmy
SAROHONATENbHBIMD  cOOpanieMs U HpaBHTENbCTBOMD. IIpuseneno
y Il lcHonmonsckaro, Ks XaparTepucrnkb namero OwommeTHAro
npasa («llpasoy, 1909 r., Ne 1, c. 21): Ito, Commentaries, Bcerrbno
SAlIINAETD COOTBBTCTBYIOMiA craThu: p. 133: «the usage prevailing
in other countries by wich a Budget is called a law, has in some
cases originated from the custom of giving undue importance to
the vote of Parliament on a Budget and of regarding such vote
as the unbounded] right of Parliament». Bechua JIBY CMBICIIC HHO
SBYYATh, TOXBAIEL 110 afipecy AMOHCKaro GI0:KeTHATO mIpasa y Map-
Tun@a: «mit Ergétzen bemerkt der deutsche Leser, dass die aller-
modernsten (?) Formen des preussisch-deutschen Budgetrechtes in
der Konstitution sorgfaltige Bertcksichtigungen gefunden habensy.
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Kle pAacXOAbl, BHIBBIBAEMEIC OCYIICCTBIEHIEMb IIOTHOMO-
yiif mMIepaTopa, TOYHO TaKb jke, Kakbp 1 OpuMbHenieMb
3aKOHOBG, He MOTYTDH OBITH HII 3MbHAEMBI, HII YMEHBITaeMbI
mapJaaMenToMs 6esb corsacis mpasurenbersa  (cr. 67), a
Ipy HeyTBepPsKAEHIN Kb CPOKY HoBaro Omojmera HpuMb-
uaercs crapsii (cr. 71). Bopouewms, mosaHoMoule IPOU3BO-
nuTh ¢BepXcMbTHEIE pacxonbl 0esh IpeaBapuTeabHAro Co-
riiacisg mapJjamenta Ooabe orpanmveno, Takb Kakb OHO
OTHOCHTCSI MCKIIUNTEIbHO Kb IPOMesKYTRAMb MKy Hmap-
TAMEHTCRIMHI CeCClsIMI, I cOOTBBTCTBYIONILIT KpeanTdh HO0JI-
sKeHh OBITH BHECEHh BH OJIRAIIIYIO $Ke Cecclio: TaKUMb
o6pasomsb cr. 70-s1 mpecTaBIAeTh Kakh Obl YaCTHBIIA corydaii
OJI0sKeH1sT, TpeycMoTpbHHATO0 ¢T. 8-10 OTHOCUTEIbHO BHE-
Iap/JIaMeHTCKUXs YPEe3BBHIYANHBIXD YHKA30Bb.

Ob6pamasicsh kb OcHoBHEIMSB 3aroHamsb 23 anpbisa 1906 r.,
MBI TIPEsK]IE BCETO BUNMB, 9TO JaJeKO He BCe U3h CMBTHBIX'D
npaBmrs 8-To MapTa Bb HUX'G Bouio!). He pounia mandoake
xapakTepHasi craThsi 9-A, qamnasg BO3MOAHOCTh 3a0pOHIPO-

Archiv fur das oeffentliche Recht, B. VI, S. 475. llnaye cmort-
PUTH TePeBoquUNKDL HAMOHCKON KOHCTHTYLIN BpyHHD, roBopAmlii
no mosoay 67-it crarbm: «dieser Paragraph ist... einer der be-
deutendsten der Verfassung. Er macht das Budgetrecht des Par-
laments zum grossten Teil illusorisch. Nach den Bestimmungen
dieses Paragraphen beschrankt sich die Mitwirkung des Reichsta-
ges bei den Finanzen auf eine Kontrolle der Regierung» — Die
japanische Verfassungsurkunde, S.36. Cp. Takem a tsou, La con-
stitution du Japon, p.167. O 3noymorped1eHiAXD, KOTOPLIA MOTYTH
BLIXOJUTL 3B Kpaiine Heompemgbiennoii gopvst § 67, y Judou-
rou, La constitution du Japon, p. 148.

') Bo cBoeii pbun 27 mapra 1908 r. MUHICTPD (PUHAHCOBD YRA3AID
HAa BaKHOCTb pasinyisg Me:aAy ThMu dacTaAMu npasiiab 8-ro mMapra,
ROTOPHIA mepenuin Bb O. 3. M caMu Ccrall, Takb cKasaTh, 3a0pOHU-
poBaHel, W Jpyrumm, He uwbommyvm aroii 0coboii 0pHAUYeCKOIl
3AIIUTHI.

Komasapescriii. 6
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BaTh TaKYI0 3HAYNTEJBHYIO 4YacTh Oosreral); He BouLIa
Il CTaThsl O CBEPXCMBTHHIXH Pacxogaxs. 3a0pOHUPOBAHEI
OCTQJINCh TOJBKO KPENUTBl HA PAacXO[bl MHIHUICTEPCTBA
ABOpA, KPEANTHI, BBITEKAIOI(le U3h Yupe:wpaenisa lmmepa-
TopCcEOit DamMualn, MIaTe I 0 TOCYTAPCTBEHHBIMD J0JITaMb
1«10 mpuHATEIME Ha ceba Pocciiickums [NocygaperBoms
obs3areabeTBaMby (cr. 1141 115). Ilocranosienis cr. 114-ii,
BeChbMa CYIIECTBEHHBIA BB BUJY TOr'0, YTO VCJIOBIA 3aii-
MOBB, coraacHo cr. 118-ii O. 3., onpegbasaiores Bb nopagrh
BEPXOBHATO YIpPaBJIEHIA; ¢b APYIOil CTOPOHBI, MeKyHA-
pomHBIA 00A3aTeIbCTBA OCHOBAaHBL HA JOTOBOPAX®b, BB CO-
spanin kotopeixh Hu locygapersennas [[yma nu Docynap-
crBenHsblil CorbTe yuacrisg He mpuanMaoTs. Tekers 3akoHa
3n1bchb. BO BCAKOMB caydahb, MoseTs OBITH MCTOJKOBAHD
BecbMa HeOJaromplATHO JJIsI eCTeCTBeHHBIX'Dh OIOIAKEeTHHIXD
MOJIHOMOY1il HapogHaro IIpegcTaBUTENILCTBA?).
Hesuecenie cr. 9-it M03%H0 00BACHUTH TBMB, 4TO YVKA3aH-
HBIA BBIIIE MPEJOCTOPOKTOCTH ; HOCUIN BB TJIa3axX’h aBTO-
poBBs OCHOBHEIXh SaKOHOBD 00abe BpeMeHHBIT XapakTeps.
Rouneuno, n sra cratba He MOKeTHh OBITH oTMbHEHA mHaye,
raxp mpu corgacin Jlymer, Copbra m Monapxa, wo Jlymb
IpelocTaBIIsAeTCsI IPaBO IPefa0sKITh IePecMOTPh €5 B'h 1M0-
pAAKRD MHNIATIBBL, — IIPaBO, KOTOPBIMB OHA BB U3BECTHOII

1) Ona pgommua OpUTa BOWTH MO MepBOHAYAILHOMY HpoeKTy. Ero
CT. 57-1 OYKBAJIBHO BOCIPOM3BOAMIIA CT. 8-10 I €T. 9-10 CMBTHHX®D
IIPaBUIh.

2) Ussbceraoe cormamenie 1909 r. ¢ Typmieii, BbH cmiy Koero
YacTh TYPenKoili KOHTpUOYIIN [o:KHA ObUIa UTTH BB BO3HATpaAe-
Hie 3a mpusHauie co cTopoHbl Typiinm Oolrapcrkoii He3aBUCUMOCTH,
cosgaBano miaA Poccin HBROTOpHA OOIKETHHA MOCIBOcTBiA, HO
OHU, ¢b TOYRHU 3pBbHIA MpaBUTENbCTBA, He MOIedal pascMoTphbHlo

I yMmsl.




83

mbpb u Bocmoambzosamace. Hawonems, n OcuoBuble 3a-
KOHBI HCRII0YAI0Th BOBMOKHOCTh HeYTBeP:EACHIA O10/[eTa,
YHOIHOMOYNBAsA 31bch TpaBUTEAbCTBO HpuMBHUTL 110-
corbpuo eMBTY U faske 3aRII0YATEH TOMIMO Jlymer aiimbrl).

Haws wbrs meobxogumoctn paszbupars 1o CYIIECTBY
BTOTH CTApBIl, yie 3BydYalllil aHAXpPOHU3MOMD BB cTpa-
HaXb IIPU3HAHHOW MOJUTUYECKONl OTBBTCTBEHHOCTHT BO-
mpock 00b orraouenin Olommera. THh, wro mpunmmaoTs
CYINEeCTBOBaH1Ee INPABOBHIXL 00A3ATENLCTBS, JACsKAINXD 1
Ha 3aKOHOMATENbHBIXS OpPraHaxb, T, KTO He HPHUINMCH-
BalOTh HMB 1peporatuBel ObiTh «legibus soluti», 15 me
MOTYTH, pazymbercs, cunrarh OTKIOHEHie GiomeTa IIpaBo-
MEPHBIMb HapIaMenTCRIMS akToMb. MOsKHO Ta KD Wi mHAYe
OIbHIBATE moIMTHYECK] e MOTHBBI, ROTOPbIe Kb HEMY IIpPH-
BEJIIIL, HO 9TO y:Ke OyheTs ObBHKA MCKIOYNTEIHHO Ch TOI
Tourn 3pbuia whnecoobpasnoct, KOTOPOil MOAKHO pas-
‘CMATpUBATE 1 4ICTO peBOJIoNioHHOe mbiicreie. Bompocs
TOTJIa IIEPEHOCUTCA U3h 00IaCTH IpaBa B 00JaCTh CILIBI —
I HEJBb3A He CHas3aThb, YTO HAJUYHOCTH IBIiCTBUTEILHOI
LOMUTHYECKOI OTBETCTBEHHOCTIN, OTHUMAS BCSAKIIL IIOBOIDH 11
€00JIABHD BOCIIOTBB0BATHCH DTHMb Vike BH'BIIPaBOBEIME Cpej-
CTBOMB, SIBJISIETCA MOIVIIECTBEHHOII rapanTieii BHYTpeH-

') CoraacHo 15-if cT. BH HepBOHAYATEHOM mpoeKTh OCHOBHBIXD
SaKOHOBB, Kb 3a0pOHIPOBAHHBIMD pacxomamM®b OTHOCHINCH TaKe
ORJIAZbL, COdepsKaHiA W IeHCiM, He OCHOBAHHBS HA 3aK0HE («paB-
HHIME 0Opasomd Bracti Ero Wwmmeparopcrkaro Bemmuecrsa upn
HaJIe UTh onpegbiieHie OKIATOBD COJlepsKAHIA I HasHA4YeHie pas-
MBpOBL TmeHcilt ThWB  OIRHOCTHHIMT AANAMD, KOUMb TAKOBHIA He
YCTAHOBJIEHB 8AKOHOMD, & TaKiKe MOKAIOBAHIE CIYKALIMD Y CILTeH-
HBIX'> OKI&I0BD I Ha3HAYeHie YCIIEHHBIX'h MeHCiil 1 mocosiii CIyRa-
UMD 1 uxXb cemeiictBamby). Ilo mhery, 3aHIMAeMOMy cTaTbeii, sicHO,
HIT0- Takoe mpaBo I'ocymapsi HpeACTaBIANOCH BHTERAOMIMD 3%
‘€T0 O0IIell BIACTH OTHOCHTEIBHO I[OKHOCTHIXD NI,

6 *
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psro mupal). Orknonenie Gomkera Bh 1909 r. aurilickoi
maJaroii IOPROBH OBLIO JINIIb KOCBeHHOil (opmoii odpar
meHls Kb n30uparesaaMb HUAKHENl maaaTbsl: 04eBUIHO, OHO
He morsgo Osr mmbre Mbera, ecaum OBl aHTJLilCKOe MITHII-
crepeTBO OBLIO OTBETCTBEHHO U MEpeh IaJaToil JOPOBE.
Vrpossl pecyGanKkaHCKAaro 60JbMNHCTBA (paHITY3CKOI ma-
JaTH JemyTaTors Bb 1877 1. ObLIn BHI3BAHBL IMEHHO HAJIIY-
HOCTBLIO BHBIapiIaMeHTCKaro MUHIICTEPCTBA, T.-€. aHTHKOH-
CTHTYI[LOHHEIMD, B TJIa3aX’h STOr0 OOJIBIINHCTBA, 00Pa3OMb
nbitcteia Maws-Marona.

'naBunoe gbio, ogHako, HE Bh 9TOMb; INIaBHOE — 4TO Hap-

JaMeHTH He umbers mpasa oTBeprarhb OOJkera, 4To, I0CTy-
asg Takh, OHh HapPyIIaeTh CBOM HecOMHEHHBIS 0032 HHOCTH,
i tbMp He Menmbe QopmasbHOe OTpHIAHIE 3TOTO IpaBa
B'h KOHCTUTYIAXD HE MOKeTh OLITh BBEJIEHO 0e3b ray0o-
Karo HOTPsCeHiss caMaro IpUHIUIa OAKEeTHHXD I0JIHO-
MOUiii HApOJHATO MpPEeCTABUTEIBCTBA BOOOIE: JIOIMYCTUTH
npaBOMBpHEIL Xapakrepds Oiojkera, He IOJYYHBIIATO
CAHKIN, SHAYNTH HAPYIIUTH OJHO U3B CAMBIXh 0e3CIop-
HEIXP OCHOBAHLil, HA KOTOPHIX> MOKOMTCS KOHCTUTYI[LOH-
Heii mopsigoks?). Rorpa 'neiicts u Jladanms xorbanm nTTH

nmaxbe BB OTIOPH HEJONYCTUMBIMB NapIaMEHTCKUMD ITPI-

TA3AHIAMB, Y HIXD TI0Jy4a10Ch HOAINHEOEe OTpuIanie 0mo7-

1) Tlame Takoii CBOOOIHBIL OTH BCAKAro 0cobaro COUYBCTBIA
Kb maplIaMeHTapusyMy uscrbmoBarelb, Kakb leldluHeKD, IpPU3HAETH
8b Gesetz und Verordnung, 4Yro mapiaMeHTapusMb yCTpaHAETH
caMplii BOIPOCH 00D OTRIOHEHIN OloKeTa.

2) He salymemb, 4YTO 3HAMEHUTHID Ol0JHeTHLL KOHPIMKTD
1862—1866 rr. Me:xay bBucMapKoMDh I HIZKHeil TmadarToi JIaHJTara,
KOTOPBI CO31aIb TAKYIO OOMIMPHY0 JIHTEpaTypy amojoriii mpyc-
cKATO MUIHICTePCTBA, 3aKOHYMICA TBMB, Yro C€aMO MUHHCTEPCTBO
JCTIPOCIIO y TalaTh HHIEMHUTETD.

L —




JKeTHAro mpasa napiamenrtal). 1o ouHb 3% 4aCTO IOBTO-
PAIOIUXCA B COI1AJIBHOII JRU3HI C€JAy4aeBDb TOro, HaKRD
HeIb3A HaIlepeh YCTpaHuTh co0aaszHb cBOOOMEL 371a, HE
IOpazKas STUMB CAMBIX'b KopHeii cBoOozer nobpa. llommrirge-
CKIiT OIBITS I IOJNTNYECKIT TAKTH 3allaHO-eBPOINEeUCKIXD
paniii?) Bnosans yeBomas aTy uctnny, n 3xbenr ne pbaaercd
yiKe TOTBITOKD 00esmeunts 1ryreMs (opmanbHaro Bemb-
mifg, GopMaIbHATO Balpera TO, YT0 00e3leYNmBaLTCA JNIIb

1) Bromxernasa Teopia Jlabanga 0CHOBaHA Ha TOMDB COBEPIIEHHO
MPON3BOIBHOMD MOIOAKEHIN, YTO I'OCYTaPCTBEHHOE NPaBO CTPAHEL HE
MOkeTh umbTh IpoGEI0BH, X0TsA 06l TAKOBEHE OKa3HBAINCH BB TEKCTH
roHcTnTynin — Das Budgetrecht, S. 75 u.s. w. OgHaro, cTpemMsach
3amoHUTH 2TOTHh npoObas, Jlabanms amemmupyerb Kb YHCTO II0-
JIMTHYECKOMY MOHSATII0 HEO0OXOJMMOCTH, HA KOTOPYIH CCBUIAICA I
Bucyapkb BB mpuseennoii y Jlabampga pbunm se nangrarb 23 sAH-
apsa 1863 r. Tarkumb oOpasoms mpoOBIB WPNANYECKN OCTACTCHA
BB CYIIHOCTH HEe3AMOJIHeHHBIMb. YHnCTO MOTUTHYECKYI0 apryMeHTa-
nito passusaers JladaHab, onposepras ciosa ['eHexs, 4To ynpasie-
Hie 0es3db yTBeps:kaeHHAro Owxera NPOTUBOKOHCTUTYI[IOHHO; €CII
lenear mpasb: «dann ist das eigentliche Oberhaupt des Staates
nicht der Konig, sondern das die Wahlen beherrschende Demago-
.gentum». I BB rmasaxs Maprtuna o0e4YHAsA Teopis Olo#eTHATO
mpasa — nnimpb «constitutionelle Jargon» — Zeitschrift fur die ge-
sammte Staatswissenschaft, B. 36, H. 2, S.257. MosxHo un, HaMb
KaMKeTCs, MOKRHO He OBITHh JJOKTPUHEPOMD, HPU3HAKIINIMSB, 9YT0 BCH
MOMEHTBH BH KIBHI TOCYIapCcTBa CHOCOOHBI YyMBCTUTHCA BH paMKIl
nmpaBa, HO Helb3da 00JeKaTb TAaKoro XorTd O HensOBKHArO coup
-d’état BB wpuguueckoe ogbAHIe.

2) Mspberno, uro IDHeiicts [IA onpaBiaHis cBoeil OoFKeTHOI
“Teopin XoThiIrh BOCIOIB30BATHCA AHIVIIICKIMD OIO/KEeTHBIMD Mpa-
‘BOM'b, IIPU YeMb, 110 ero Bariasaay, Appropriation Act ecTh Karkb Obl
‘mpocrasi OPMATBHOCTH, BHIOIHUTH KOTOPYIO 00A3aHD MapIaMeHTD.
Cum. ero Budget und Gesetz nach dem konstitutionellen Staatsrecht
Englands. VHnuTo:Ra0IYy® KPUTHKY HTOil MOMKTKE Aadb Pemmxs

Bb cBoeMb Geist und Technik des englischen Parlamentarismus,
5., 728,
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nyTeMb yIrayOJaeHHaro IpaBOCO3HAHLA U ¥RUBOIO YyBCTBAl
orpbrerennoctn. Mexwny 1bmb pycerie OcHoBHBIE Sa-

KOHBI, TI0JJ00HO SAMOHCKOII KOHCTUTYI[lU, HTpudbranoTs.

NMEHHO Kb (opMasbHOMY 00e3IeueHl0: OTKIOHEHle O 1-
JKeTa He CBOANTH 3abch IpaBuTenbeTBA Cb JEraJbHOI
MOYBHL — BTO (harThH, MOTYIiT UMBETH KPYIHBIA ITOJUTH-
YeCcKlsd, HO BOBCE He IOPUANYECKLS MOCTBACTBIA: ¢ TOUYKI
gpbHlA mpaBoBOil 5TO OyAeTs COBePUIEHHO Oe3II0fiHasT
nemoncrpamial). Momuo ckasarh, caMblii BOIPOCH 0056 OT-
KRJIOHEH1N Oojxera A abiicTByloniaro pyccraro mpapa e
nmbers cMpicaa. Y paBHOBBIINBAETCA JIU 9TOTH ILIIOCH APY-
UMb MITHYCOMD — BBITEKAIOIUMB OTCIOfA OTpPaHUYeHleMb.
ororeTHOll mpaBocnocodnoctn I'ocymapersennoii  Jlymsr?

Hamu Ocnosubie 3aromnbl BoBce He nMBI0TH 001ieit crarsbu,
yeranasangatornieii mpaso [lymer m Copbra pascmarpusarh
Ol0[ReTH, MMOJO0OHO TOMY KaKb CT. 80-A yCTaHABINBAECTH.
paBo OJ00PATH 3aKOHBL. DBIOJKeTHBIA MOIHOMOYLs [l yMEL
n Copbra kar® OBl IpeAOJaramTecs, HO HEsACHO, Bh Ka-
ruxb npexbaaxs?). Craresa 114-a-—mepras, racawoaacs
OIOFKeTa — HAYNHACTCS CJA0BAMU: «ITPU 00CYIKACHIN TOCY-
napersennoii pocnmeny. Hurph Bp OcnoBubiX® SakoHaxs
TaKyRe He VRasblBaeTcst, YT00sl ¢cMETHEL meplogb ObLIB Io-
mnunbiMb. Cratbsa 116-a, TOBTOPAA BB HTOMB CMBICIE CO-
oTBBTCTBYIOMYIO cTaThio CMBTHBIX'H HIpaBuabh 8-r0 mMapTa,
PJIACHTD JUIb, YTO «eCJn TOCYJapCTBeHHAs pPOCIICH He

1) TTonHy0 aHaliorio npegcrasisgeTs BboTowb cupicak cr. 119 0.3. .
peryanpyoias exeroqnoe ompesbierie BoeHHAr0 KOHTHHIEHTA.

2) Heanasl, KOHEUHO, AYMaTh, YTO BB CT. 86-if MOb 3aKOHOMB IO-
HIUMAETCHA T GI07KeTh. SaKOHOgaTelbHasd 1 O/KeTHAA KOMIETeHIII
IlyMBl ficHO pasrpannvensl Bb Yupesaenin Focynapersenuoii [y,
cr. 31, m. 1 n 2. Kpowh toro, aBropst OCHOBHHXDH 3aKOHOBH MeHBe:
Bcero nwbian MOTUBOBB HPU ¢BOeoOpasifixs pyccraro O0KeTHAro:
npaBa NpusHaTh BH O0Kerh HACTOANILA 3AKOHB.

S —— e ———— e
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Oyaers yTBep:KJAeHA Kb Hadaay cmbrHaro meploga, TO
ocraeTcsi Bb cuirb mocabiasasa, yeTaHOBIeHHBMB I0PATKOMD
yTBEPsKACHHAS POCIUCHY, T.-€. CIOfla MOIJIN Obl OTHOCHTECH
u muoroxbraie Oomxerst). Mexay 1mbMb BB OrpOMHOMB
OOJBIIIMHCTBE KOHCTUTYINIE yTBeps;KgaeTca o0Ijee IIpaBo
napJIaMeHTé esKerofHo BOTUPOBATL IPUXOHBII 1 PacxXof-
Helii Grogzers. UV ne Oygems yike CCbLIATHCA HA TaKld KOH-
CTUTYIIN, KaKkb Oesbriiickasi, ycraHapjnpalollas TpeboBa-
nie 6e3ycaoBHOII roguyHOCTH JisA Beero Oosxera (111, 115);
HO TO K€ MbI BCTPBTHMD U Bb KOHCTUTYIIAXDH CTPOr0 MO-
HAPXMYECKAro Tuia, Kakb npycckad, rab cr. 99-a ria-
CHTH: «BC’E MOXOMBI I PACXOABL TOCYAAPCTBA JOJAHBL OBITH
Ha KayKkIbII I'OAB MCUYICJIAEMBI I BHOCIIMBI Bb I'OCY/IapPCTBEH-
ayto pocunchk. Hocabpasaa eserogno ycranasanBaercs 3a-
roHomby. llpasma, mo cr. 100-ii, «irogaT 1 HAJIOTHU B IIOJIL3Y
roCcy/lapCTBeHHATO KasHadeiicTBA MOIYTH OBITH B3MMaEMBI,
JINIb MOCKOJBKY OHU BHECEHHI Bh I'OCYAApPCTBEHHYIO POC-
OiCh AW YCTAHOBJIEHEHE 0COOBMU 3aKO-
Hamum, a mo cr. 109-ii, cyuecTByOIIA TOAaTH 1T HAJOT U
TOJIFKHBI B3UMAThLCA 1 BIPEAb, HO HTO HE YCTpaHAeTHh 3HA-
YeH1s BRICKasannaro OojsreTHaro npasa®). To ke camoe Mbi

1) T'oguuHOCTH, IpaB/a, BHITEKAeTd N3D CT. 9-ii MpaBMiIb O COCTa-
BiaeHin u pascmorpbHinm pocmucu 22 Masg 1862 1., HO MOKHO OBIIO ObI
OKUJIATH, YTO CTONb BAsKHBII 5IeMeHTDH OloameTHaro mpasa Oymersh
IPSMO OTOBOPEHds Bh HOBBIX'h aKkTaxb. B 1-if cr. IIpasuas o mopagrb
paseMorpbHis roc. pocmicn (0Ha CIy/KUIA BBEIEHIeMb Kb NPaBHIAMD
8-ro Mapra) yInoMuHaeTcs JAUIlb, YTO IPOEKTH I'0C. POCINCU BHOCUTCA
1-ro oKTaAGps npejmecTeyomaro cwbrHoMy romy, a (UHAHCOBBIS
cMBTBl MUHUCTEPCTBS — BB JIPYyrie CpoKH; HO U 3BCh €HKerogHOCTDb
IPAMO, KaTeropmuyecKu He BBIpazKeHa.

2) TlepBoHAavaabHBIA TPOEKTH MPYCCKOT KoHCTUTYIIN 1848 r. mpe-
AOCTABIAIND JAHATAry OI[KeTHoe IIpaBO BB CTOIL ;Ke MNPOKUXD
npeabinaxp, Kakb U KOHCTUTYIIA Genbriiickasg. OQHAKO CTOPOHHUKN
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BeTpBTIMB BB aBCTPiiicKOMB OCHOBHOMD 3aKOHD 1867 ropa
(Ne 141) o00B UMIEPCROMD npencrasuresabersh (§ 11 ),
npu demb 3xbch BB OTIAmMYlE OTH HPYCCROM KOHCTUTYIILIT
esRErOHOe BOTHPOBAHie pacupocTpansaercs Ha Beh Haxorn,
mommaet u cGoper (die Feststellung der Voranschliage des
Staatshaushaltes und insbesondere die jidhrliche Bewil-
ligung der einzuhebenden Steuern, Abgaben und Gefalle),
T.-e. COOTB'BTCTBYIONIie BAaKOHBL JOJAHBI OBITH IIPI3HAHEL
leges annuae!). To e camoe, HAKOHEIh, OTOBAPUBACTDH
AMOHCKAST KOHCTUTYIis npu BebXb €A  OrpaHIIuTes]b-
HBIXh TEHIEHIIAXD OTHOCHTEIHHO OIJAeTHAr0 mpasa Iap-
gmamenta (c1.64-51: Be’h rocygapeTBeHHbBIE PACXOMBL M JOXO/IbL
OJFRHEBL OBITH €3KeTrOHO IMpecTaBIAeMbl Ha yTBEpsR/eH1e

orpannmyeHis OlO[KeTHBIXD INPaBbh MapIAMEHTA pB3KrO OCYRAATD
pefakiliio, KOTOPY BB €T. 99-i 1 CI. yroTpebadeTsh IBiCTBYOLIAA
OKTPONPOBAHHAA KOHCTUTYIiA 1850 ropa: eil TPOTUBOIOCTABIAITCS
TeKCTEL TAKUXD KOHCTHTYIL, Kakb 0aBapCKas II CaKCOHCKas, rab
TGRETONKOBAHIA BB HAyXB (paHIy3cKo-0enbriiickOMbs He HaXOHATDH
nukaxoit mousl. Cp. Schwarz, Die Verfassungsurkunde fir
den preussischen Staat, S.30% (BmomEhs BbpHAs KpUTHKA TeOpinm
Jlabanma).

1) Ulbrich, Oesterreichisches Staatsrecht, S.294. Bp ma-
tearh 26 ¢eppaist 1861 1., B § 10 ¢, M HAXOAUMD. «alle Ange-
legenheiten der Reichsfinanzen iiberhaupt,... die Erhohung be-
stehender und die Einfithrung neuer Steuern, Abgaben und Gefille.
Die Steuern, Abgaben und Geféalle werden nach den bestehenden
Gesetzen eingehoben, insolangediese nicht verfassungsmaéassig ge-
sndert werdeny. Kb oroit crare’h Bepraunks Abraersb upuwbkyanie:
«hienach hatte der Reichsrat weder das Recht der Budgetbewil-
ligung und jahrlichen Steuerbewilligung, noch das Recht der Ertei-
lung des Absolutoriums».—Die oesterreichischen Verfassungsgesetze,
S. 225 u.226. Cnopsl 0 npeabraxs G0 RETHATO TIpaBa, COBMBCTHMBIX'D
¢h MOHApPXUYECKOIl BIACTBIO, IPONCXONBIIE B zachbmanin 15 OK-

TA6pa 1867 r.—y Kolmer, Parlament und Verfassung in

Oesterreich, B. I, S. 284.
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namats BB Popmh romosoro Gomaera). OTRyAa dTOTDH CBOE-
oGpasubrii TpoObIb HAIIXD OCHOBHBEIXD 3AKOHOBD?
Henbasa, KoHEYHO, 377Ech BUBTH IPOCTOTO peaaRIlOHHATO
megoemorpa, ThMb 6orke, 4To caMblil poOBaB coraacyercs
¢h OOMUMB XAapPAKTEPOMDb HAUIero OI0RETHAr0 3aKOHOMA-
rexpera. Campmis Jlymer m Copbra He cunTaeTCsA conditio
sine qua non InpaBoMbpHOCTH B3IIMAHis HAJOr'OBH I Pac-
XOJIOBAHLA CPeICTED — €51 3HaUeH1e JIuIlb yCI0BHOE. ITpaspa,
coraacuo or. T1-it 0. B., «pocciiickie mopganube 00A3aHbl
IJIATHTH YCTAHOBJIEHHEIE B3aKOHAMI HAJOTM 1T IOTHJIITHEL,
Ho 376BCh 9T0 00A3aTENIHCTBO 00€3TMeYeHO HE eKeTO/IHO OCY-
[IeCTBIISIeMBIMII  OIOJFKeTHBIMU IIOTHOMOYLAME  HPeACTaBIL-
TeJIbHBIXs OPraHoOBbh, a AbiicTBleMb IOCTOSHHBIXD 3aR0-
1orb. 3a Copbroms m Jlymoil ocraercsa BO3MOMRHOCTH W3-
whanTs mhroTOpHIA YacTn (gagero Ha BCH) cMBTHI; ecan
OHII ATOIl BO3MOKHOCTHIO HEe BOCIIOJIb30BAICH, 9TO HE Pa3-
pylaers IpaBUIbHATO 000poTa TOCYAAPCTBEHHON HRIIBHIL.
Cp ppyroit cTopousl, pascMorphuie OMOJHRETa €CTH CRO-
pbe 00s13aHHOCTD, ThMB IIPABO YKASAHHBIXD yupesraeHliit).
Bo Besiwoms caydak, uxs cwbraas gbATeIbHOCTS — JIIIITH
combiicTBie BB BBIIOJIHEHIN W3BBCTHOI TOCYAapPCTBEHHOIT
pyHKIiN, a BOBCE HE RAKAS-TIIO0 MOJTNTIYECKAA TapaHT1A®).

1) Mauudecrs 3 ioHA 1907 T.: «MeIUTEILHOE pascmorpbuie T'o-
cymapcerBeHHol Jlymoit pocnucu roCyYaapCTBEeHHOIT BRI3BAIIO 3aTPY A-
HeHie BH CBOEBPEMEHHOMD Y/OBIETBOPEHIN MHOIMXD HACYIHBIXD
norpebHOCTEl HAPOTHBIXDHY.

2) [lapamrenu 34bch MOMKHO HANTH Bb ROHCTUTYIIIAXD Hadala
XIX pbra. Bo ¢paniyscroii xaprin 1814 r. HIIYEro He roBOPMIOCH
00s yTBepsKIeHIN pacXogHol cMBTE; OTHOCUTETHHO cMBTH JT0OX00BD
art. 48: «aucun impdt ne peut étre établi ni percu, s’il n'a ete
consenti par les deux Chambres et sanctionné par le Roi» m art. 49:
«I’imp6t foncier n’est consenti que pour un an. L2s impositions in-
directes peuvent 1I’étre pour plusieurs années» — u oTi cTaThn OyK-
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Bo3MomH0CTE Takoro npumbaeniss Ol0OIReTHBX'D TOJHOMO-
4lii 3a00TINMBO yeTpansaiors 11 OCHOBHBIC 3AKOHKL, I TTPABUIIA
8-ro mapral): mocabimee ci0BO BB KOH(YIUETE BaKOHO-

BaJIbHO MOBTOPAKTCA BB Xaprim 1830 r. (art. 40, 41). Bb GaBapckoii
roHCTUTYIIN 1818 1., 1m0 VII, § 3, ny:kuo0 «die Zustimmung der Stiande
zur Erhebung aller directen Steuern, sowie zur Erhohung oder
Veranderung der bestehenden»; cormacuo § 5, npsamsle HasOTH BOTH-
pviorcsa Ha 6 obrb. OTHOCHTEIBHO pPACXOMOBH TOBOPUTCH UMb
BB § 10: «den Standen des Reiches wird bei einer jeden Versamm-
lung eine genaue Nachweisung tiber die Verwendung der Staatsein-
nahmen vorgelegt werden». § 9 Bocupemaers oGcraBiATh BOTYMB Ha-
I0roBh KaruMu-ubo yciaosiamu. Bagenckasa koncruryviisa 1818 romga
Beipakaerca Oombe obme: mo § 53, «ohne Zustimmung der Stiande
kann keine Auflage ausgeschrieben und erhoben werden»; kar®b
IPABIIIO, ST HAIIOTH BOTUPYIoTCA HA 2 rofa (§ 54) — Bwberh ¢b mipep-
JTOKEHIAMI OTHOCHUTEIbHO HAlOTOBDL IPe[CTABIACTCS OKIKeTs U
OTYeTH 3a MPOIUIBIE IOAb; OAHAKO U MO 0a[eHCKO KOHCTUTYI[iN
BOTYMh HAIOrOBL HEe MoOmeTb ObTh 00yciaoBieHs (§ 56). CoriacHo
Bupremoeprekoii  koncruryinin 1819 r., § 109, «ohne Verwilligung
der Stande kann weder in Kriegs- noch in Friedenszeiten eine di-
recte oder indirecte Steuer ausgeschrieben oder erhoben werdeny;
Bwberh ¢b Ewe npepcraBusiiores Tounpisa ganassa (genaue Nachwei-
sung) o HeOOXOQUMOCTH WM TOJe3HOCTU YKa3aHHBIXD U3AepPKeKD
(§ 110); Owmmers pasgbaserca mo muHucrepersamsd (§ 111), Boru-
pyercsa Ha 3 roma (§ 112); § 113 s3ampemniaeTs CTaBUTH YCIOBIA U3b
BOTyMa, HO sampeniaetrh mMenbe rareropuuno: «die Verwilligung an
Steuern darf nicht an Bedingungen geknipft werden, welche die
Verwendung dieser Steuern nicht unmittelbar treffen». Cp. momnb-
CKYI0 KOHCTHTYIHI0 27 HOos0psa 1815 r., IV, §§ 91, 92 u 93. Coraacuo
IOCTAHOBIEHID TepMaHCcKaro colsHaro cefima 28 lwondA 1832 ropa,
3eMCKie umHB Bbh HBMEIKUXB rocygapcTBaxb Boobiie He uwbors
IpaBa OTKa3pBaTh NPABUTEILCTBY Bb HEOOXOOUMBIXD CPEICTBAX'b
win 00CTaBIATh CBOE coriacie KaKUMU-IN00 ITOIUTHYeCKUMHI YCI0-
BlAMIU.

1) Bp cBoeii phun 13 ioua 1908 r. BB I'ocymapcrsennons CoBbrb
110 MOBOAY KpeauTOBh Ha MOCTPOiiKy OpoHeHoCHeBb mpefchaaresnb
copbTa MUHUCTPOBD yKashBalbh, 4T0 [lyma, OTKIOHAA YyKasaHHLIE
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IaTeJbHOM I MCIOJHUTEeIbHOII BJACT OCTACTCA 34 mocab-
peii. Komeano, uro6sl mposecti 9Ty TOUKy 3phHls BB 0€3y-
ca0BHO unmeToMb Buph, mpunuiocs Obl ocraBuTh 3a J[ymoir
u Cosbroms mhiicTBUTebHO OAUHD CcOBbBIATENbHBIA TO-
J0CH BB IbJaaxs Omokera; M09TOMY HAJINMYHBIL IOPAT0RD
npeAcTaBIsgeTdh KOMIPOMICCH, I103BOJISIONIiT, BIPOYEMb,.
TOCTATOYHO BBISCHITH MOTIBB HAIIIETO OI0/AeTHAT0 BaKOHO-

naTeanLCTBA.

Tperbss ocHOBHAasA (YHKI[IS COBPCMEHHAro HapojHATO.
nmpecraBuTeIbcTBA — QyHKIiA KonTpomupyomast. [lo mbph.
TOr0, KAKb HOTH 3aKOHOJATEIbHON 1 OIAETHOI padoThl
BCe BB OOJIBIICIl CTEeHN COCPeAOTOYINBAIOTC Bbh PYKAXB.
IPaBUTEILCTBA , BHPACTAETH OTHOCUTEILHOE 3HAYeHIE KOHT-
pOJIst, HAallpaBJeHHAro Ha 3akoHoMbpHoCcTs 1 Ihaecoodpas-
HOCTb IIPaBUTEIbCTBEHHHIXD IBilcTBIIi.

[TorpeGnocts BB 1MO0K00HOMB KOHTpoas ThMb ocrphe:
gyBCTBOBAJIACH €lfe IpH crapomb crpob, wbwmb menbe
YIOBIETBOPUTEIBHO OBIIO BaKOHOAATEIbCTBO 00B OTBET-

KpejuTs, nwbia BH BUAY IPOM3BECTH [laBleHle HA IPaBUTEIbCTBO
1 ycKoputh pedopmy MOpCKOro BBIOMCTBA; HTO MpeleleHTh Omac-
HBIii 1 HeJTOMY CTIUMbIIi, OH'D IPOTUBOPBYNTH YCTAHOBIEHHOM BD OcHOB--
HEIX'D 3aKOHAXDH OTBBTCTBEHHOCTH TIpaBuTeldbcTBA mepeas Monap-
xomMb. Ha sToms ocHoBaHin, Korjga 'ocymaperBennas [{yma (2 anpbis
1908 r.) cokpaTtmia cMbTy KaHIEIApIin MHUHHCTePCTBA HyTei coo0-
menisg Ha 1101 py6., MenbmmHCTBO ¢uHanCcOBOI Komuceinm Tocy-
mapersennaro Copbra, mpm o6cyskaeHin TaMb cMBTH YKasaHHAro-
MUHICTEPCTBA, I0jano ocoboe MHbHie 3a BO3CTAHOBIEHIE BB OHTOI
cwbrh BeueprnyTaro 1 pyous, n6o 970 BhUepKHUBaHIe UMBIO CMBICTH
BBICKA3aTh IpaBuTesberBy Hemopbpie, Ha uro [lyma ne mwbma mpasa.
MunucTps myTeit coobuienis, pasabnaa mocabaHlii Te3NCH, JOKRA3H -
BaI'hb OHAKO, 4TO BHpaskeHist nemosbpia sgbeb yemarpnsarTh Helb3sd,
TaKb Kakb JlyMa BHeclia coKpamieHie He oTbiabHO, a BB 0O0meii
cymmb. Cm. 3acbmanie I'. C. 24 masa 1903 r.



-CTBEHHOCTH JOJAHOCTHBIXD JNIIb. Yike BH yrasb 12 me-
rabpsa 1904 r. mpusHaBATOCh HEOTIOKHBIMB (IIPITHATH
rhitcTBUTeIbHBIA MBpHl KB OXPAHEHLI0 IOJHOIl  CIJIH
3aKkOoHA — Aa0Bl HeHapyluMoe I OJMHAKOBOE IS BCEXD
HCTIOJTHEHIe ero Ioumrajoch uepwbiimeii 007A3aHHOCTHIO
Behbxs momumHeHHBIXH Hamp Baacteit m MbeTsh, HEMCION-
HeHle ske es1 Henms30BRH0 BIeKI0 3aKOHHYI0 32 BCAKOE IIPO-
n3BoAbLHOe rhitcTBie OTRBTCTBEHHOCTHY. 3AbCh, KOHEYHO,
umbiocs BB BUAY oOesmedenie OTBETCTBEHHOCTH BiacTeil
b npegbiaxs OHOpOKpaTHUYeCKaro CTpPOs, HIpeskjie BCEero
cosmamie Gowrbe mbilcTBITENBHBIXS MaTeplaJdbHBIXDb I MPO-
[ecCyaJbHBIX'h HOPMB TpaskIaHCcKOil 11 yroJ0BHOU OTB'BT-
CTBEHHOCTI TOJKHOCTHBIXD JINITH, XOTSA, COTJIACHO c000pa-
JReHIAMD KOMUTETA MIHNCTPOBH IO ITOBOAY BBIIOJIHEHIS
9Toil cTathbu yraza 12-ro meradpsi, «efiBa Jii MOKHO COMHB-
BATHLCA BB TOMB, UTO BAKOHHOCTH ABHCTBL CaysRamuXb
oOesmmedmBaeTcss He OJHOII JINIIb c:-}-'ne(’)'ﬂofi oTBBTCTBEH-
HOCTBIO, HO 1 OHpeBieHHoCThI0 IPUMbBHAEMBIXs IMI 3a-
KOHOBH, HEIHG He Beerjga 9ToMy YCI0BIIO OTBBYAONIXS,
_a TaksKe TOMHATIeM HPaBCTBEHHATO CO3HAHIA CJysKeOHATOo
qosira B UNHOBHITYECTRS HA PARY €b yIydlleHleMb Mare-
piagpuaro ero momosenisayt). 1 85 peckpunTh Ha UM Mu-
auerpa saytpenauxs xbas 18 despaisa 1905 1. eme nu-
gero He TOBOPIIOCH O TOMDB, UTO CO3BIBAEMOE COBHINATEIID-
HOe HpeJCTaBUTEABCTBO OYACTH Bh KaKoil OB TO HU OBLIIO
wkpb womtposmposats jbiicTeis Baacreil. Memgy Thwb
MBICJIB O HeO0OXOMMMOCTII MORXO00HATO KOHTPOJA ObLIa He
venbe pacmpoctpanena, 9EMB MBICTb 005 €CTCCTBEHHBIXD
3aKOHOIATEIbHBIXs IIOJHOMOYLAXHS HAPOAHATIO IpejacTa-
BUTEIBCTBA, U TSAMKKIA BOGHHBIA KaTACTPO(BL TOTBKO
MODJIII TTaTh ee. BeabmerBle »ToT0, KOTAa 00CY:KIAIICH

1) CaBuub, HoBHil TOCYAApCTBEHHHII CTPOH, C. 273.
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osHOMOuLsl 3aronocopbmareapHoit Jymsr, phuieno 0bI0-
nmpusHaTh 3a Heii Bh UBBBCTHBIXD npegbaaxs 1 Ipaso
3ampocosbl). Yupeskaenie 6-ro aprycra oy CTIio 3apochl
mo moBoay HesaroHOMBpHBIXD ABICTBIE MUHUCTPOBD I
rJIABHOYIIPABIIONIXD, & TaKyke M0 BIOMCTBEHHBIX'D 1M
JUIPE I YCTAHOBJIEHLIT; MUHICTPHL NI PJIaBHOYIIPABJIAIONLE
TOJTRHEEL GBI BB Whesaunblii cpoks paTe 0rBh1h ML 00b-
SCHUTH MPHUNHB, I0YeMy TOCHBAHIN HE MOeTD OBITH
aHD; €CJIi OOJBIIITHCTBO, HEe MEHbIITee 2/, es1 cocTaBa, STUMI
00bgCHEeHISAMII He YAO0BIIETBOPSAJIOCH, 1bJa0 M0MEHO OBLIO
pocxomuTh depess Locynapersennbiii Copbrs Ha 671aroB03-
spbuie Tocypmapa (cr. 58—61). Taxas posb snbes Toey-=
qapcrsennaro Copbra moHATHA, TAKD RAKD Ilyma 6-ro aB-
ryeTa BooOILe MOKRHA OblIA HOCHTH XaparTepd IPeiBapil-
TebHOI OTHOCUTEIHHO ero mucraniin: [ocymapcTBeHHBIN
Copbrp crosms MesELY Heil 1 BepXoBHOII BJacTbio?), [yma
KaKb OBl He MOJBKHA Obia UMBTH €caMOCTOATEIBHON KOM-
 TIeTeHILI.

Dra wacth Yupemsaenisa Lymsr Berpbuena Oblla CTOJb e
MaJ0 COYYBCTBEHHO, KaKb 1 OCTATbHBIA. Basrnbe, 4ro

1) Bn copbmanin, o0Ccy#aaBIIEMD IpeICTaBIeHHbIl MPOEKTD
Vupemjenia [[yMbl, yKasbBAIOCH, YT0 HelpaBHILHBIA nbitcTBig Mu-
HIICTPA MOTYTH HE TOIBKO HAPYUIATh HAMIMYHBIL B8aKOHD, HO I
HAXOMUTHCA Cb HOMB BB HeCOOTBBTCTBIN: HAmp. 3aKOHD IIPEJIHH-
cHIBAeTh MIHHICTPY HMPUHUMATE MBPHL IPOTHBD oOMerbHig pPBRB, a
OHD CBONMI PACIOPSKEHLAMI COBIiCTBYETD oomemrbuio. OQHAKO pac-
IpocTpaneHie Ha HTH CIydam Hpasa sampoca OblI0 OTBEPrHYTO, TAKD
Kakb 37beb yse gomycKancs Obl n3BBCTHBIT ROHTPOIb II HAAD 1bie-
co00pasHOCTHI0 MPABUTENbCTBEHHBIXD whponpiaTiii.

2) CoracHo MepBOHAYAIBHOMY IPOEKTY, BB CIyda’h TaKkoro pasHo-
rmacisg JIyMs m muHnHCTpoBH <«npefachmarens (Iymbr) moBepraers
0 ceMb Ha Bwlcouaiimee GiaroposspbHie BB edeMBCAYHOMD BCEMOJ~
maanbiimems goRIamby.



94

HeYIOBJIETBOPUTEAbHOCTL € KOCBeHHO Kakb Obl IPH3HA-
Basacsh B Manugecrs 17-ro ovradpa. 3pbes Bwbert e yera-
HOBJIEHIEM'h VYaCTiA Bh 3aKOHOMATEIbHOIT BiaacT Bo3Bbia-
Jach «HemperJoHHasdA BoJsA» Monapxa, 4To0bI «BBIOOPHBIMD
0TH Hapoja o0esmnedena OblIa BO3MOYKHOCTH B il ¢ T B I -
TeJbHAaTl O yJacTiss Bb Ham30ph 3a 3aKOHOMBPHOCTHIO
nmocraBjaeHHbIXs 0Th Hacws Bmacreii». CorbgoBarenbHo, 1Mo
mMbican  MaHudecra, Yupesaenie 6-To aBrycra  TaKoro
nbiicTBUTENbHATO KOHTPOJSA HE VCTaHABINBAJIO, W
IIpaBa HAPOAHATO WPEJCTaBUTEIBCTBA BBH HTOMB CMBICTE
JIOJIFKHEBL OBITH PaCIITpensl Hamogo01e TOro, Raks OHN HO/JIe
FRAJ pacHmpeniio Bb ceph 3aKOHOAATEIBHOIL.

Mesny tmbms Vupessgenie [ocypapersennoii  Jlymbr
20 depaisa 1906 r. Beewbao yesouaers GOpMbI KOHTPOIISA,
CcO3MaHHbIsA I 3aroHocoBbmarensnoit [lymel. Hemounsar-
HBIMB TIEPEesRNTROMD octaercs cT. 60-g1, BB CHIy KOTOPOIi
pu wecorsgacin 2/, Jlymer ¢b 00bAcHeHIAMI MUHICTPa 1510
npepcrasiaserca ['ocygapio npexcbparenems l'ocygapcreen-
naro Corbra — xorsa y mpeacbaarenas ['ocygapcrBeHHOI
Jlymbr ecTh HmpaBo BCeHmOAAaHHBIMNMXD MOKIATO0BDH OTHO-
curenbHo aymckunxs 3auariii  (er. 10)!). Ho raaBubia

1) Hamo mnpwHATH BO BHHMaHie, uro upeacbmarens I'ocymap-
cteennaro Comsbra, cormacHo VYupemmenio 20 ¢espansa 1906 roaa
(Bsep., cr. 3), HasHauaeTcss MoHApXOMD UCKINYUTEIHHO U3h HasHA-
yegupxs wienopsdb Copbra. Tarkums o6pasoMdb OHD ABIAETCA KaKb ObI
npencTaBuTeseMs Oopokpartnieckaro oiaemenra Cosbra. CormacHo
[CIAHCKOIT KOHCTHTYINN, CT. 36, KOpOJIb HazHayaeTdh NpPesualyMb
ceHaTa, COCTABIPHHArO HA MOJIOBUHY H3DL 4leHoBDH de droit m mo
HasHAYeHII M HATMOJIOBUHY U3H BHIOOPHBIXD — HO KOPOJb CBOOOICHD
HazHAYATH U3h 00BUXP NOMOBHHBL. YUTo Kacaercs g0 CyIAbOBl IyM-
CRUX'DH Pe3oioNiii, MpH3HAWINUXD OO0bACHEHIS MUHUCTPOBD HEYI0-
BIETBOPUTEIbHHIMI 11 TPUHATHXD OONBIINMHCTBOMD 2[5, TO MepBO-
HAYaJIbHO Bb AYMCKOIl HDpaKTuKb oCTaBalloch HEACHBIMD — Iepe-

”




OTpaHNYeHlsA STOr0 IpaBa KOHTPOA 3a gbiicTBiamMu agMu-
HUCTPAIIN JIeKATh Bh Apyroms. llpessge Bcero sampocsl
OTpAaHIYNBAIOTCA caydasMin (opMadbHAT0 HapVIIeH1d 3a-
roua; mamwbe y 'ocymaperBenuoii Jlymer nwbrs mpasa BO3-
Oysparh cymeOnoe mpecabpoBanie TPOTHBDL MITHHICTE]-
CTBA — IIpaBa, MPWHAJIeAANAr0 OOJBIINHCTBY 3arajHo-
eBPOIEIICKUXD TPeAcTaBUTeIbHBIXD cOOpaHlii; HAKOHEIb,
y Heii WETH MHOTUXH IIpaBh, CPABHUTEIHHO BTOPOCTENCH-
HBIX'h, HO BCE jKe UMBIoInxs 60Jb110e 3HaYeHie Bh ¢MBICTE
oHesmeueHls JhiicTBUTEILHATO KOHTPOJIsI, CBOIICTBEHHATO,
00BIYHO, KOHCTUTYIIN; mHame Yupesaenie [ocymapcersen-
HOIl [lyMbI COBepIIeHHO yMaTIMBACTh OTHOCUTEIHHO MPaBh
AYMCKIX'B pascabposaniiil), dopmanbuo Bocmperaers
npiemb meruiin?). Yro wracaercss o IIpaBa BOIPOCOBD,

naworea um  owb aBromarmuyecku uyepesb mupepcbhparens Cosbra
I'ocymapio, nmu s aroro tpedyercsa ocoGoe mocraHoBaerie [[yMbi?
Cp. A. lInnenxo, [lapomamenTckie mpelieieHTH («IIpaBo», 1908 r.,
@ 23, . 1386). Bb mHacrosmiee BpeMsA MOMETDH CUNTATHCSH YCTAHO-
BIIEHHOII Bropas Touka 3pbuig. Ouna Geuta mpuuaTa Bropoit I[vMoii
II0 MOBOAY 3ampoca o abiicTBIAXH MOCKOBCKATO reHepalrs-ryoepHa-
Topa I'epmensvana 30 anpbasa 1907 r., u ¢b Heii corgacuiach TpPeThA
Ilyma, Korga omna npusHana 00BACHEHLIA MIHHCTPA IOCTUIIN II0 3a-
npocy o nupryaspb 18 sauBapsa 1908 r. HeyoBIETBOPUTEIbLHBIMIT
(sachm. 2 mexaGps 1909r.), a raksxe BB 8anpoch 0 HApymIeHiu ¢T. 87-ii
npu BBe_neHin samagHaro semcrBa (3achbm. 27 ampbaa 1911 r.).
1) Maundecrs 9 ioms 1906 r.: «BBIOOPHBIE UB'D HACETEHIA... VKIO-
HIUIICH B'H HENIPUHAJIeRAIYI0 UMb 001acTh n 00paTuinch Kb pascib-
AoBaHio abitcTBiit mocraBmennrxs o1 Hach WhCTHHIXD BIacTeiis...
?) Ilpiews merumiii mapraMeHTOMD Y3AKOHSETCS HE TOIBRKO npyc-
CKOii (cT. 32 m 81), HO U AMOHCKOIT KoHeruTyMieit (cr. 50), KoTopas,
MERIYy Npounmb, cOBCHMb yMamuuBaers 00h MHTePHeIaniaxs. [lamke
Bb PAHHUXD® HBMENKUXD KOHCTHTYIIAXH MB HAXOAUMDB Y HAIaTh
HpaBo mpUHUMATH RAITO0L T'pamaaHh Ha HapYIIeHie XD KOHCTI-
TYHLOHHKIXS Tpass. Hanpuwhps, Garaperast roHcrurymisa, VII, § 21:
«Jeder einzelne Staatsbiirger, sowie jede Gemeinde kann Be-
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yeTanoBiieHHaro Bb cr. 40-ii'), T0 TpyAHO €ro pascMaTpu-
BaTh BOOOIe, KaKh CPEJCTBO KOHTPOJIA, TaKh KaRb eMy HE
coorsbreTBYeTH 00A3aHHOCTD MITHICTPOBD 1 TJIABHOYIIPA-
BIASIONINXD JaBarTb OTBBTHI, HE TOBOPs yike O TOMB, 4TO
IpHU3HAHHAS HEY0BJIETBOPHUTEIbHOCTE OTBBTA He BIeTeTH
3a co00IT HIKAKIXD HaJbHBHIMXD mocaBacTBlii.

Best sTa mocraHoBKa MapJlaMeHTCKAro KOHTPOJIS yCBOU-
gaerca OCHOBHBIMII OaKOHAMII: OHU TaKiKe [OIIyCRAIOTH
3aIPOCH MCKIIYUTETBHO II0 IOBOAY nbitcTBlil HE3aKOHO-
wkpusixs. Cormacuo cr. 105-ii, «'ocyrapersenuomy CoBbTy
i Docypapersennoii lymb 85 mOpAAKRE NXb, VupeskaeH1aMI
onpenbiIenHOMb, TPEJOCTABIIACTC oOpamarscsi Rb M-
nuerpamd u [1aBHOYIPaBIAIOIIIIM b oTBIILHBIMIT YACTAMI,
nomumHeHHBIMHE 110 3aKony llpaBureabcTByIONEMy Cenary?),

schwerden iiber Verletzung der constitutionellen Rechte an die
Standeversammlung und zwar an jede der beiden Kammern brin-
gen, welche sie durch den dafir bestehenden Ausschuss priift
und, findet dieser sie dazu geeignet in Beratung nimmt.— Erkennt,
die Kammer durch Stimmenmehrheit die Beschwerde fur begriin-
det, so theilt sie ihren diesfalls an den Konig zu erstattenden
Antrag der andern Kammer mit, welcher, wenn diese demselben
beistimmt in einer gemeinsamen Vorstellung dem Konige iber-
tragen wirdy. Ilo croBams 3eiipensd, Bayerisches Staatsrecht, B.1,
S. 363, «diese Bestimmungen gehdéren zu den unbestrittensten
des bayerischen Verfassungsrechts». Cp. BUPTEMOEPICKYI0 KOHCTUTY-
mipo 1819 r., § 35; Gamenckyo 1815 r., §67. Bb uraimiaHCKOMB CTa-
Tyrh, ¢r.57 u 58, Epomb O0OHYHArO IpU3HAHIA MpaBa TMeTHIN I
sampeleHisg TIofaBaTh JMYHO, HAXOAUMD oropopky: «le autorita
costituite hanno sole il diritto di indirizzare petizioni in nome
collettivor.

1) CoorpbrcrBylomaro mpasa He NPU3HABATO V. T. 1. 6-T0 aB-
rycra.

2) Dro yIOMUHAHIE O TOMB, YTO 3aMPOCH MOKETD RACATHCH TOIBKO
JUIh U ydpespeHiii, mopgunHeHHsxs CeHaty, SBIIOCH HOBOCTLIO
wbl He Haxomuws ero BB Y. TI. 1. 20-ro gespams (cT. 33, 57—259).




¢'hb 3aIIPOCAMI II0 TIOBORY TAKUX'B MOCTBI0BABIINXD Ch UXb
CTOPOHBI NJIN TTOABBIOMCTBEHHBIXS IMB JIUI[H U YCTAHOBJIE-
Hiii bitcTBiil, KON HPEACTABIAITCA HE3aKOHOMBPHBIMIY.

OrpannyeHHOCTs (QOPMYJINPOBAHHOIT 31bECH KOMIIETEH-
min Jlymer m Corbra Opocaercsa BB TJlaza, eciam ee Co-
MOCTAaBUTh Cb OOBIYHBIMI ITOCTAHOBJEHIAMNI KOHCTHTYILT
X0Ts1 OBl m pyasmcermyeckaro tuma. llo cr. 81-it mpyec-
CKOIl KOHCTUTYIIN, «Ka:RAas Majgara MOKeTh HaupaBIAThH
Kb MUHHICTpaMb O0OpallleHHBIA Kb Heil 3adaBjaeHla u Tpedo-
BaTh OTHh HUXbB 00BsACHEHLHl OTHOCHUTEIHBHO MOCTYIAINIXD
rano0sy. Ilo § 21 aBerpiiickaro ocaouoro 3axona (Ne 141)
00h NMIIePCKOMD IIPeICTaBUTEIbCTBE, «KaMmIasi U3h JABYXD
nanarh peiixcpara mmbers mpaBo gbaarh 3ampochl M-
HUCTPaMBb OTHOCUTEJIbHO BCEXH HTpeaMeToBb, KOTOPHIE
oTHOCcATCsT Kb ero Bbabuilo (was sein Wirkungskreis
erfordert), KonTponampoBaTh agMUHICTPATHBHBEIE AKTHI IPAa -
BUTEJIBCTBA, TpeOOBaTh OTH MUHHUCTPOBH OOBACHEHIl OT-
HOCHTEJTbHO TIPeCTaBJICHHBIX's NeTHIlii, HazHadYaTh KO-
MICC1I, KOTOPBIMB MUHUCTPHI GOJIKHBEL c000maTh Beh He-
obxomumbist cebubuisa u Belpamars cBou MabHis Bb Gopmb
ajipecors mimn pesomoniiiy. 'epmanckas nmmepckas KoH-
CTUTYIsT He YIOMHHAETH HTOTO NMpaBa WHTEPHEeUIAILil, HO
IPAaRTUKA pelixcrara He HCTOJKOBAJIa ATOr0 YMOJYaHIA
KaKb OTPUIIAHlA, U YCTAHOBUJIA BO3MOYRHOCTH 3aIlpPOCOBD
HE TOJABKO OTHOCHUTEJIbHO HE3aKOHOMBPHBEIXH, HO U He-
iwbaecoobpasusixs  abitersiitl). [Ibao ogmaro He TOABKO

1) IlpaBo uHTepeIALll IPU3HAHO U pPerJaMeHTHpOBaHoO BD §§ 32
u 33 Haraza peiixcrara. Taws 010 m BB c¢hBBepo-repMaHCKOMD
~coo3k. Cvm. Ronne, Das Verfassungsrecht des deutschen Rei-
ches, S. 172. 3anbruws, 4ro, mo ykasangomy § 32, 3ANPOCH JTOJIAHBI
OpITH OOpalleHsl Kb COI03HOMY coRbBTY, a orBbuaers Ha HUXD nMIep-
CKlil KaHIYIeP'D.

Fomaspeerriii. 7
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BH TOMB, 4TO pycckle OcHOBHBIE 3aKOHB OTPAHNYNBAIOTH
ROHTpOJupyomyo abareapnocts [yMbl Jullb caydasmi
HapymeHisa 3akonal), — mgbiao B» TOMB, UTO, IO 0COOEHHO-
CTAMB PYCCKAro cTpos, MOHATle «He3aKOHOMbpHOCTHY 3Ha-
ynTeabHo Oosrbe y3koe, wbMb BH TUIINYHOMD, TAKD CKA3ATD,
KOHCTHTYI[LOHHOM® IpaBh — MMEHHO BB CUJIY pacllupeHld
y Hach 3a CUYeTh 00JACTH BaKOHOAATEJIbCTBA — 00JIaCTH
BepXOBHAro yipasJieHisa. Mul y#e He TOBOPUMD 00h NCKIIIO-
YNTEeAbHBIX'S IOJOMKEHIAXD, IIbE 3a0ynoTpedlieHle IOJTHO-
MOY1sIMII BJIACTH He [aeTh, 00BIYHO, BO3SMOKHOCTH CCHLIIATHCA
Ha gopmasibHyio HedaroHoMbpHOCTE. Memay Thbmb aBTOpHI
OcHoBHBIXS 3aKOHOBH, 04eBUAHO, UMbEIu BB BuUAYy Hesa-
KOHOMBPHOCTE BB CTPOTO-PopMajbHOMSB CMbICIE, a HEe BbI-
TEKAION[VI0 U3bh pacliipeHHaro IOHUMAaHlA aequitas?®) —
11 370 0COOEHHO IOAYepPKIBAETCA OFOBODKOIL OTHOCUTEIHHO
BOBMOKHOCTU TPENBABIATH 3alPOCHl MCKINUYNTEILHO Ha
rhiicTBis yapesseniit n Biacteii, nogunnenneixs Cenary,
Kaxp xpaanrenao 3aroHHocTn®). CaMBIMB APRUMBE OHAKO

1) Bp sacbmanin 3 masg 1906 r. mepsoit [Jymer CraxoBuub yKasbi-
Ba/Ih, YTO OHB HE CTOPOHHUKD IMapiaMeHTapHaro pe:xuma o Poceln,
HO CTOPOHHUKD IIpaBa 3alpoCOBB I KOHTPOIA I[yMbl He TOIBKO HaIb
~ 3arK0HOMbBpHOCTBIO, 1O 1 1EIeco06pasHOCTHIO nbiicTBlit MUHUCTPOBD,
W cunTaeTh HEOOXOOUMEIMB I09TOMY mepecMorpbTh c1. 40—41,
58—60 Yupesmxpmenia I'. [1. 20-ro ¢eBpamus.

2) Ha oToM® m0JI03keH1M Bcero 0oirke OCHOBBIBAJIMCH IPOTUBHUKI
npeqbABIeHiA 3ampoca mnpeachparenio cosbra MAHUCTPOBD O BBe-
meHinm 3amagHaro semcrsa mo 87-it cr. Cm., Hamp., pbub Crumms-
ckaro BB zachmamim T'ocymapcrBennaro Cosbra 24 mapra 1911r.:
OTHOCSCH OTPUIATEIBHO Kb aKTy 14-r0 MapTa, OHD He MOMKeTH Of-
Hako 3nbep BumbTh mbiicTBiA HezakoHOMBpHAro Bb (POPMAIbHOMb,
V3KOMB CMBICIIE, — €IMHCTBEHHOMB, KOTOPOE BHAWTH YUperIeHld
I'. Oymet u I'. Cobra.

3) Ilo moBOAY NpebsBIEHIA 3aIIpoca O BBeHEHIN BaMaHAr0 3eM-
crBa Bb nopApkb 87-it cr. II. A. Crompmuns B85 I'. [I. yKasbBalb,
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OTJINYleMb, COBePIIEHHO BEIbasamuMs pycekie OcHOBHBIE
SaKOHBI 3B pAfa OOBYHBIXH KOHCTUTYIIIA, €CTh OTPUI[aHLe
Bb HUXDB BCAKON OTBBTCTBEHHOCTH MUHHCTPOBH Nepemb
HAPOJHBIMD IPEICTaBUTEIbCTBOMBL).

qTO eaBa JM JaHHOe NIpaBO MOKeTh MpPOoCTHUpaThbcA Ha npumbHenie
87-ii cT., KOTOpas MaTepiaJbHO OTHOCHUTCA He Kb VIIPaBlIeHin, a
Kb 3aKOHOMATeNbCTBY: «/lyMa, Takb e Kakb n CoBbrh, BB npash,
KOHEYHO, TPeIbABIATL NPABUTEILCTBY B3alpOCH 135 00IacTn ympa-
BIIEHIsA, HO BecbMa COMHUTENBHO, YTOOL TH e YUpesRIeHIA B npasb
OBIITIT 3alpalInBaTh NPABUTENIHCTBO MO HpeAMeTaMb cBOMCTBA 3aKOHO-
JarenpbHaro, Xorsa Ol 3aKOHOJATENbHBIA (YHKI[IN BPeMeHHO OCYIIe-
CTBIAIINCE Yepe3h COBBTS MUHNCTPOBDy (3ackaanie 27 anpbua1911r.).
Bb Toms ke sachpmamin IlonoBues ykaspBamh, 4TO MPaBO 3ampo-
coBb locymapcrsennoit [[yMBI He pacmpocTpamsercs BOOOHIe HA
aKTHI, NCXOJIANIe OTH COBBTA MUHIICTPOBE.

') YcraHoBieHHOe BB CT. 24-it O. 3. TpeGoBamie crpbms mpes-
chbrmaresens copbra MUHHCTPOBD UIN NOMIeKANIMD MUHICTPOMD
YKa3oBb I MOBeXBHLI BH mopaAnkb BepxoBHAro ympasleHis oTCYT-
CTBOBAJIO BH IEPBOHAYAIBHOMD IPOeRTE OCHOBHBIXD 3aKOHOBH. He-
OTHOKPATHO BBICKA3HBAIOCH MHbBHIe, 4To HempaBmiIbHasg crpboa
MUHHCTpOMB Bricouaiimaro ykasa He momkHa BOOONmE HaBaTh IIO-
BOI& KB 3alpPOCy, KOTOPHIL MOMKETH NPEIbABIATLCA NCKIIOUYNTEIHHO
IO MOBOAY ero JIMYHBIXD He3aKOHOMBpHHIXT jrhifcTBiii. Bb TakoMs
eublcns — pbun Iy 6uncraro n Ileuxosa (28 maprta 1910 1.) 1 rp. Bo6-
punckaro (15 mapra 1911 r.) B® Docymapcrsennoii Tywb u pbub
HlpeiiGepa (24 mapra 1911 r.) 8% Tocymapersennons Copbrb (o mo-
BOTYy 3ampoCOB® O pasdbsAcCHeHIN 96-if cr m BBegeHIN 3amaHATO
3emMcTBa). OmHaKo Takoe MubHie coBeprerno npoTnBopBUNTS CT. 215-i
Yupesnenia Munucrepcrss (mo mpom. 1906 r.): «Bo BEBX®D pacmo-
PAQUTEIBHBXD U MCHOMHUTEIbHHXD MEpaxb, MOANMNCAHHBIXD M-
HICTPOMD ML UMB CKPBINIEHHHXD (KOHTPACHUTHUPOBAHHBIXD), MI-
HUCTPB OTBBTCTBYETh HAa TOYHOMD OCHOBAHIN IPaBUIb, BB CT. 208-ii
(ompembasionteii mpegMeTs MIHICTEPCKOIT orBbreTBeHHOCTH) MBOOpa-
AHEHHBIXDBy». O 3Havenin 24-iicr. 0.3. —M.TopenGe prs, kb Bo-
pocy 0 KoHTpacurHatypb m OTBETCTBEHHOCTH MUHNCTPOB®D.

. d¢
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Hammn sakonsl, mpesRiae BCero, COBEPIIEHHO OTPULAIOTD
orebrerBennocts cyaeonyo. [lpeganie cyny munucrpa He
zasucuTs orb Jlymer m Cosbra; oHO coBepuiaeTcs BB I110-
psagrb mpuBiedeHid BBHICIINXD JOMKHOCTHRIX'D JIMID 1 HE
BEITBIIAETS ©b 9TOIl CTOPOHBI IOJOMKEH1S MITHICTPOBS.
3nrbesr omATh TpuUXOAWTES MCKATh MapaJieseil HaIMb
OCHOBHBIMB BaKOHAMD JIUIIb Bb SAMOHCKONH KOHCTHTYIILI.
[IpaBo mpepmamiss MOHUCTPOBD CYAY, CAOKIBIICCCH Bh AHT-
aifickoit mparrtnib, BB 1mpeachment mnpusHano m KOH-
CTUTYI[ISIMI, BBIIEPKIBAOIUMI CTPOTO OKTPOUPOBAHHBINM
xaparTeps. Mbl HAXOAUMD €r0 He TOJIBKO Bb KOHCTUTYILAXD
npyceroii (cr. 61)1) n BB aBeTpiiicKOMb 3aKOHOATENbCTBS
(3aron® 25 1tosst 1867 r., § 7— OHB HE BOILIETH BB YUCIC
OCHOBHBIX'B), HO U Bb KoHCTHTYIIAXB Hauvamsa XIX sbra.
HTo0 TpaBo OOBUHATH MIHHCTPOBB CTONTH yike BO (pan-
nyackoii xaprin 1814 r. (§ 5), Koropas, cabuyst anraliickomy
0Opasiy, AaeTs oOBUHEeHIe HukHell manarh, a cyas nazarb
m9poBb2), marbe Bb paHHUXD HWBMEIKIXD KOHCTUTYILAX'D,
rakb Oasapckoit (X, 36) n cakconckoii (§ 141), rab owno
TpeboBasio corjacia 00buxs HmajzaTh, BbH OTJINYLE OTH BIp-
rembepreroii (X, § 199), rab ono npegocTaBiaAIoch RamAoi,
u Gamencroii (IV, § 67 a — Bb cOBpeMeHHOMDB BUNB OT-
socuTess b kb 1868 1.), b ono gano Hmskneil nagark.
[loaberaa wonernryiisa 1815 roga mpusHaBajia 3a HIM-
Heil majaroii mpaBo HMPUHOCHTH #Kajdo0bl HA MUHHUCTPOBD,

1) Bolzani, Die Verantwortlichkeit der preussischen Mini-
ster, S. 16 u. 40; Schwarz, Die Verfassungsurkunde, S. 126,
193.

2) Tomgo6HEIT TOPAJIOKD, CTOJIb DPEKOMEHJLYeMblid MogTeckbe, Ha-
mend ce6b sanmmrHnkoBd BB Mk B. Honcrana n ocoGenno Pocen;
eum. Cours de droit constitutionnel recuelli par Porée, v. 1V, le-
con 105, p. 389.
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a 3a CEHATOMB— IpaBo mnpegaBaTh uxs cyayl). B wb-
MEIKNX's KOHCTUTYIIAXD BO3POKAAJIOCH cTapoe IpaBo Cco-
CJIOBHBIX'h YMHOBH — 00paliarThesa ¢b 3KamodaMn Ha 3710y10-
Tpe6IIeH1A JORHOCTHHIX'D JIIh Kb BIafbTelbHOMY KHABIO ]
OHO HepexoguTh Bb OcyllecTeiaeHie cyaebuHoit orebi-
CTBEHHOCTNI?).

spberno, wawlsa BbeKig Bo3paskeHld BBI3BIBAETH 3Ta
cypebHas OTBETCTBEHHOCTH MUHICTPOBD. Y Ka3BIBAETCH,
Kakb mpasocymie 3abes omacwbiimmmes o0pasomMb HCHA-
sraeTcs Hem30BKHBIMI MOTHBAMUI ITOJUTIYECKOil OOpLOBHI,
970 OOHAPYKUIOCH XOTsA OBl BH BHAMEHHTOMB Ipolecct
nHopeescraro munncrepcrsa Ceabmepa. Rpurepiit  gop-
MaJbHOII BaroHOMbBpHOCTH, ¢B APYLOil CTOPOHBI, OKAa3bI-
BaeTCs BB ATOMD ciydya’t KpaiiHe HEeYIOBJICTBOPUTEIbHBIM:
aurandane yie Bb XVII Bbrb (Bp mpomeceh [lon0Oum)
TOJIHRHBL OB pacmpocTpannTh impeachment wa coyuaii
mapyurenis «honesty, justice and utility». Ilocremenno
cymebnas oTBBTCTBEHHOCTH yeTyHaeTs MbeTo Mo TnIecKoil
I caMa CTAHOBHUTCA AOCTOAHIeMb CKOpbe KOHCTHTYIIOH-
HOIl apxeoJorin, wEMbB KOHCTUTYI[IOHHATO ABilCTBYIONATO
HpaBa: camo coboii pasymbercs, 9TOTH MPOIECCH CBA3AHD

€0 CTEIeHbI0 TIPOHNKHOBEHIsT HAYATh MOJNTIHYeCKOil OTBET-

1) § 116. Bb 1820 r. BB ceiimb GBS BHECEHD OPTAHMYECKLIl cTa-
TYTH ceHaTa, yCTPAHAIILl 9TO MPaBo, HO OHDL OBUTB OTKIOHEHD, YTO
He BB Mamoii wbpb combiicTBoBam0 0GocTpeHi OTHONIEHL MERIY
Anercanapons [ n ceiimoms.

2) Cm., manpumbps, Kliber (1817), Oeffentliches Recht des
deutschen Bundes und der Bundesstaaten (1817),8.359; Gro te -
f e n d, Das deutsche Staatsrecht der Gegenwart, S.651; Gerber,
Grundziige eines Systems des deutschen Staatsrechtes, S.188.
O0p OTHOIIEHIN TpaBa MalaTh MPUHOCUTH RATOOBL MOHAPXY KbH MO-
Hapxuueckomy mpuuiumy cv. S t a h 1, Die Philosophie des Rechtes
(1878), B. Il &5.395:
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CTBEHHOCTH BH JAHHBIL cTpoii BooOme!). Thus e mewbe
npaBo BO30VsKpaTh cyjgeOHOe mpecabaoBanie IpOTHBD M-
HICTPOBH OCTAeTCA Jist MapsaMentoss mwhroropoii ultima
ratio, rapanrieii me Gespasmuuoii ocobenno Tamsb, b
HOTUTHYCCKAs OTBBTCTBEHHOCTH JHINL BB  3apopsmib?).
leqsmners eme b 1908 r. mo mosogy cr. 17-ii repman-
CKOIl MMIIePCKOIT KOHCTUTYIL, NpU3HaBasd HEBO3MOMHBIMD
Bb COBpeMeHHoil 'epMamckoil umIepim IaplaMeHTapHOe
MITHICTEpCTBO, Ipefaranb jgarh peiixcrary npaso Ipu-
BJIEKATh KaHIUIepa Kb CyReOHOil OTBBTCTBEHHOCTIH, IPK
YCJIOBiN, €CJII 3a TAKOBYI0 BBICKaKeTcA OQOJBIINHCTBO
BH 2/, TOJIOCOBD.

Pyccras Tocymapersennas [lyma u INocymapcTBeHHbIIl
Copbrs 00amaioTh AN KOCBEHHBIMD 11 OI'PAHIYEHHBIMD
NpaBOMB KANO0BI; YYaCTh MUHICTpA BCEIbio 3aBUCHTSH
ors phmenis Monapxa; 9Ta BOBMOAKHOCTD IEPEaTh HECO-
raacie ¢b MummerepeTBoMb Ha yemorphuie locynaps ecrb

1) Frisch, Die Verantwortlichkeit der Minister und hochsten
Magistraten, S.373.Cp. A.A1e K¢ % e B 5, MUHHCTEPCKAs BIACTh
BH KOHCTUTYI[IOHHOMD rocymapcrsh, gacts 11, 1107 1 8. UpesBul-
YaifHO TOYYUTelIeHDd IMPOIeces, copepumsmiiica B IlBenin, rab
OueHb CHIIBHO M CBOEOOPA3HO MOCTABIEHb KOHTPOIB PUKCAArd HAMAD
copbrankamu wopomst (K., c.105—107), m rmab Bce-TaKM rocy-
JapCTBeHHBI CTpoil ABUTrAJCs BB CTOPOHY pPa3BUTIA MOJINTIYECKOIL
orpkrersennoctin. F a h1b e ¢ k, La constitution suedoise, p. 238.
Cp.Nordenpflycht, Die schwedische Staatsverfassung in
ihrer geschichtlichen Entwickelung, S. 359.

2) Bolzani, S.89: «bleibe noch der letzte Einwand, die geringe
Zahl der Ministeranklagen in Deutschland und ihren vollstandig
negativen Erfolg. Mit Recht wird dagegen eingewandt, dass ein
Institut nicht darum iberfliissig ist, weil es selten zur Anwendung
kommt. Wer kann sagen, dass sich in den deutschen Klein- und
Mittelstaaten kein Minister vergangen hatte, wenn die Anklage:
nicht als Drohung vorhanden gewesen ware?»

e a—

r—-
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eMMHCTBEHHAS CAHKIIA TpaBa 3ampoCcoBb. MosrnaO, 110-
sragyii, cKazaTh, ymorpedass Bb JOCTATOYHOU mbph He-
TOYHYI0O TepMIHOJIOTI0, 9YTO BBH KOHTPOTE Hags ymnpa-
BJeHIeMb PYCCKOe HApOJHOe IpeiCTaBUTEeIbCTBO OCTACTCHA
copbIaTeIbHBIMEB, OHO He OCYINecTBIAeTh 31bCh BJIACTH,
KaKkbh OHO OCYIIECTBJIAETH €€ Bb 3aKOHOAATeNbCTBh; mpi-
spamie ¢b es cropomsl abiicrsiii MuHECTpa HesarROHOMBP-
HBEIMI HUKAKOr0 o00d3aTeJbHaro sHadeHia He nMmbers,
HITKARIMH  IOPUMYeCKIMI TOCTBACTBIAMI HE COHPOBO-
FRITAeTCA.

Ecan, rakuMb 00pasoMb, He CYIECTBYeTh CyHeOHoil OT-
BBTCTBEHHOCTII MIHUCTEPCTBA Iepelb 3aKO0HOIATeTbHBIMI
opramamm, To BB eme 6oxbe wareropuueckoii Qopmb
IICKIIOUeHA BCSKAA OTBBTCTBEHHOCTH MOJINTHYCCKAA. ITO
MOCTOSIHHO IIOMUEPKUBAIOCH U BB O0BACHEHIAXH INPaBU-
resbeTBa. Bompoes, mpejcrapagers au Pocels rocymap-
¢TBO KOHCTUTYIOHHOE, OCTABAJICA [0 M3BBCTHOI CTeIeHH
OTKPHITBIMbB: OTCYTCTBle BCAKNX'H HaMEKOBD HA IapJIaMeH-
TAPHEIL PEIMDB YTBEPIKAAIOCH Cb TMOJHOI ompexbaen-
HOCTBIO: IIapJaMeHTapi3Mb Kakb Obl IPIBHABAJICS IPOTUBO-
phuanums camomy cyinecrBy Hamtero crposi'). Ilommrn-
YeCKI MIHIICTEPCTBO OTBETCTBEHHO MCKIIOYNTEIbHO IIepelh
INocypapems. «IIpemcbmarens Cobra MmuHnerposs», ria-
curb er. 123-a 0. 3., «Munncrps u I'taBHOyIpaBisioniie
oTrBaBPHEIMI YacTAMH OTBBTCTBYIOTH Hepeas locymapeMs
Nvmeparopoms 3a o0milii Xoah rocyAapCcTBEHHArTO YIIPa-

1) M3 3asBIeHiii HempaBuTelbCTBEHHEXD ¢M. pbub I'yuyKoBa BB 3d-
chramin T. JT. 13 mosopsa 1907 r., rob Kareropmueckoe NpUsHAHLE
Bp Poccinm KOHCTUTYIIOHHO-MOHAPXMYECKAro CTpOs COeIHHAIOCH
ch me wmenbe KareropmuyeckmMb OTpHUIaHIeMb MapilaMeHTapusMa.
Jra ke Mplcab nposemena Bb pbhum I'yukosa 12 mapra 1910 ropga
nocab m3bpania ero mpeachaarenems yMu.
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pieHid. Hasmplii U3 HUXD BB 0COOEHHOCTH OTBBTCTBYETS
3a cBOM MBIiCTBIA W pacmops:keHlisy. Jra (QOpMYJIUPOBEKA
TOBOJILHO OJNBKO MOAXOAUTH Kb ¢T. 6-if  panmyscraro
KOHCTUTYIIOHHATO 3aroHa 25 despana 1875 r. o0b opra-
HU3alin TOCYAapCTBeHHBIXh BJacTeiil), —HO TaMb ycCTa-
HoBiena oTBBTCTBEHHOCTH Iepexh napiaaMeHToMb. O0b-
ACHAETCA Ji 9Ta OJIMB0CTb IPOCTOIl CaydailHOCTHIO, IJII
aBTOpbl OCHOBHBIX'D 3aKOHOBE AbiiCTBITEIBHO B3N (Ppat-
nyscKylo (Gopmysy, Kakb BHIpaskeHle COJIapHOM IOJI-
Tnyeckoii orebrerBenHOCTH HpaBuTeabeTBal Kesm BEpHO
BTOPOE IIPEeANOJI0KeH1e, TO HA/l0 CKasaTh, YT0 ONHAKOBASA
popmysia mpuEpBBaeTh 31ECh COBEPIIEHHO PasJITHOE
cogep:anie. CoaugapaocTh Ppannysckaro Kabunera 0cHO-
BaHa Ha MPHHAAJIEKHOCTH Kb ITapJIaMeHTCROMY OOJIBIIIH-
CTBY: TOJUTHYECKAs COJUJAPHOCTB PYCCKAro MpaBHTeIb-
cTBa BBIpaskaerca BB o0wieit obsasanmocTn  cabRoBaTh
mampasssaomeii Borb Monapxa — HO 9Ta COJUIAPHOCTE
de iure, mo paiineii mbpb, cymecrsoana n BB gopedop-
vennoms crpok. Ilpaspma, Torga rocmofcreoBasa BEIOM-
CTBEHHAS neueﬂfrpaﬂnsauiﬂ, a rermepb MBI nMbeMb cOBBTH
MUHIICTPOBD 1 ero mpefchparens -— «o0beguHEHHOE Tpa-
puresberBOo» 1 mpasmaa 19 owrabpsa 1905 r., MOBOJIBHO
nofpobuo onpexbiasioniisa 8Ty 00BEIHCHHYIO nbATeNb-
HOCTh — HO CaMblsl IIpaBIJa HOCATH cropbe cayskeOHO-
TeXHNUYeCKlil XapawTeps, U CaMb npepcbparesab corbra,
npu Beeii 00MUPHOCTH ¥ BaxKHOCTH CBOUXD I0JIHOMOY1It,
He sABJsieTcs HenpeMbHHO MOANTHYECKUIMD pPYROBOJANTE-

1) Les ministres sont solidairement responsables devant les
Chambres de la politique générale du gouvernement et individuel-
lement de leurs actes personnels. Cp. Ho s ge, Ouepku pyccraro

rocygapcTBeHHArO Mmpasa, c.178.
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JeMb MIHICTPOBBL). Bemomunys, 4ro 1 OPyCcCRaAg ROHCTI
TYIiA OpeinoIaraeTs HaImYHOCTh eANHAr0 MITHICTEPCTEA
(Staatsministerium), m OAHARO HIpH OTCYTGTBIII TIOJIHTH-
gecKoit OTBBTCTBEHHOCTHI HTO eAUHCTBO CRa3bIBAETCH JIIIID
Bh OOHmEeMb IOJUMHeHinm Roponb, Koropas HAIpaBJIAETDH
rhsareapHOCTs HpaBuTenberBa. «Camb ROPOJIb», TOBOPIID
Bucmapks, «ecTh y Haeh blicTBuTebHbIl MITHICTPH-IPE-
3UIEHTD U OCTAETCS TAKOBBIMb... e BOSHNRAETH PasHO-
racie MEsRIY MHHICTPaMII, OHU ODpamiaioTes Kb ROPOIIO,
koTopHil maers phmenie, obssareabHOe LA BecbXh, a HE
yReJaollle eMy MOAYIMHATLCA BHXOAATE 113%h COCTaBa rabu-
mera?). (b BToit cTOpoHbl eBa Jm He Tounbe 0003HAYALTD
b0 er. BH-A AMOHCKON KOHCTUTYIIN: «POCYAAPCTBEHHBIC
MUHUCTPHL COCTOATH COBBTHIIKAMII IMIeparopa I OTBBT-

1) Hawh KaskeTcs BeChMa IpeyBelluYeHHOI Ta XapaRTepUCTIIRA PO
npenchparens copbra MUHUCTPOBD, ROTOPYIO AaeTh 6ap.b.9 Hoappe:
«0COOHISA TIOMHOMOYISA mpefchaarensa NpeacTaBIA0TD co0oil B Ha-
eMb rocyAapCTBEHHOMD CTPOh CaMyl HaJeHHYIo rapafTiio exnH-
¢cTBA M COMNAAPHOCTH KadmHera. ITaBas mpepchpaTemTo CpeacTBa
KOHTPOIA 1 BIIAHIA BH OTHOUICHIN KOJIErd, 3aROHD IMEHHO OSTHMD
KOHTpOJIEeMb U BIifgHIeMb BOCHOJIHACTDH TO, 4€To A VTBepKIAeHIA
eTIHCTBA IPAaBUTEIbCTBEHHOIl BIACTII HEXBATAl0 BDH HANIEMD cTpoh,
eCIIIl COMOCTABUTH €r0 CO CTPOeMD GOMLUIMHCTBA 3aMajiHO-eBPOTIeii-
CKUXD cTpans. Tawb enmHCTBO KalOmHeTa oOe3nedynBaeTcsa COMUgap-
HOIi OTBBTCTBEHHOCTHIO €10 WIEHOBb... 38 OTCYTCTBIEMB COIMAAPHOIL
oTBBTCTBEHHOCTH eTMHCTBO CPEIIl MIHICTEPCTBD OCTaeTCA BCEIbIo
MOKOANIMCA Ha Toil Karb OBl «HAUAIHCTBYIONEIl POy, KOTOPYIO
Ialh HAlb B32AKOHD npeachaaremnio copbra MmHHCTPOBBL» (C.178).
Bo sceii paGorb Gap. Hompae o copbrh MUHHCTPOBB MBI BIIMM®
HeM0OITBHKY CMBICIIa MONNTHYeCKOil 0TBBTCTBEHHOCTH TIPABITENLCTEA,
Ipu KOTOPOil BOBMOKHO eMHCTEO, nvbiomee coBeplieHHO MHOE 3Ha-
venie, wbynb Bubmmee oGbefuHenle BEIOMCTBD IIYTEMD OrpaHuYeH] A
X ABTOHOMIHN BB mombsy mpemcbmarens coBbra MHHICTPOBS.

?) llpuBesieHo y A. Ale KC $ e B a, MuHUCTePCKAA BIACTD, . 263.
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CTBEHHBI Hepefs HUMBY!). «Mesray MurHUCTpaMu He cyiie-
CTBYETH COJUJAPHOCTHY, TOBOPUTH laKeMarsy: «KamkIblii
orebuaers 3a ceon artel. Ho BB mhiasaxs coxpanuth equH-
CTBO BB TOJUTHYECKOMDB HAIPABJICHIN OHI MPUHYKIEHDI
cosmberno obeysrpaars Oombe Bamkubisa hia»?).

Hurpb caysxeOusiii xapakrepd pyccKaro MUHIICTEDCTBA
He MOoJy4las 0oabe sAspraro Beipaskeniss, wkMb Bbh MCTOPIN
(b BAKOHOIIPOEKTOMB O IITaTaxX’h MOPCKOTO TeHepaJbHAro
mrada. SaKOHOIPOEKTH BHECeHB OB 10 UHUIlATHBE
MITHIICTEPCTBA, YIeHbI HOCABIHATO oTCcTanBan ero B l'ocy-
napersennoit [{ymb m ocobenno BB [ocymapcTBeHHOMB
Comb1b, — oTcramBasin He TOTBKO ¢b TOYKHN 3pBHIA TeXHII-

1) 3abep upesBbiuaiiHO mHTepecHb NMokazaHla UTo, Kaks OHOTO
13h TBOPIOBD ANOHCKOIT KoHCTHTyI(in. Commentaries, p. 102: «<when
a minister of State errs in the discharge of his functions, the
power of deciding upon his responsability belongs to the Sovereign
of the State; he alone can dismiss a Minister, who has appointed
himy». Orcioga «it is only a legitimate consequence, that the power of
deciding as to the responsability of Ministers is withhold from the
Diet. But the Diet may put questions to the Ministery and demand
open answers from them before the public... Moreover, although the
Emperor reserves to Himself in the Constitution the right of ap-
pointing His Ministers at his pleasure, in making an appointment
the susceptibilities of the public mind must also be taken into
consideration. This may be regarded as an indirect method of cont-

‘rolling the responsability of Ministers». Pesiomupyers st coobpa-
saenis Uro cabayomums obpasonsb: «the Ministers are directly res-
ponsible to the Emperor and indirectly to the people». Judou-
rou, La constitution de ’empire du Japon, p. 124, morBep#HIaersb
Havyaino mMuH#HcTepckoit 6eszorsbrerBennocru, xorsa de facto Amonis
ABUKETCA MO MyTH Kb napiaamMeHtapusmy. O Heyga4yHOMbB ONBITH
napiaamMenrapaaro wuHucreperBa Owywmsi-Mraraknm c¢m. D um o -
lard, Le Japon politique, p. 37, 42.

?) Etudes sur la constitution du Japon, p. 156.

R e e
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yecKOil, HO U IPUHINIIAJbHOI, J0KaseBad, UT0 €ro Ipo-
XOosleHie 4Yepesh 3aKOHOJIATeJbHbIe OpTaHbl COBEPHIEHHO
e mpotusopbunts nu 14-ii, un 96-it crarbAMb OCHOBHBIX'D.
3aronoss. Crmops 1mexs 0 npegbraxs KOHCTHTYILOHHBIX'D
[IOJIHOMOYiil HApOAHATO IpeAcTaBUTeIbCTBA, O JAeMapka
mioHHOi JmHIM, KoTopas JofEHa  pasybauTh obJsacTn
3AKOHOJATEILCTBA I BEPXOBHATO YIPABJIEHIS, CJI0BOMB,
0 TOHUMAHIN BECHbMa BAasRHBIXB CTOPOHD HAIIEro rocymap-
creenaro crpost. U1 Tkmb He Mernbe 3aKOHOMPOERTD O IIITa-
TaXb He TOJALKO He IOJYYIIb YTBEPHA/IeH1sd, HO caMoMy sRe:
IIPABUTEIHCTBY HOPYYAI0Ch BRIPAOOTATH IPABILIA, NCTOTRO
gerBatonyis cr. 96-10 O. 3. BB cMbicab, co0TBBTCTBYIONEMb
ckopbe MOHNMAHi0 ero IPOTHBHIKOBH IO JaHHOMY BO-
mpocy, 4bMB ero codCTBEHHOMY nonnmanio. Muancrep-
CTBO OCTAJIO0CH Y BIACTH M BBITOJIHIIO JaHHOE opy4eHle.
M 315Ch, KOHEUHO, COBEPIIEHHO He OepeMb IOINTIYeCROI
cropousl baa, MBL TOBOPHMD JHIIL 0 CTOPOHD rocynap-
¢TBEHHO-NIPABOBOIl — 11, o0paifas TOJbKO Ha Hee BHIIMaHl1e,
NPUXOANTCS TPU3HATH, 4T0 37bCh BIOJHE 00HApPYHRIICA
qIETO CIYReOHBIl, TARD CKa3aTh, XapaKkTeph MIHIICTEPCTBA.
Ecam mekath aHaJjorinm, TO, KaKb HI IMORAMETCA Iapajo-
KCAJbHBIMb, BCIIOMIHAETCH mBeiinapcekiii  gegepanrbHbId
coBbrp. B [Beiinapin Tax:xe nMbeTcs HATIIO0 TPAaBUTENb-
CTBO UICTO-MCIIOJNHUTEIBHATO Xapakrepa, He umbiomiee
onperbiieHHONl IOJUTUYECKON OKPAaCKy, HPABUTEIbLCTEO,
KOTOpOe MOKeTh OCTABATLCA Yy BJIACTH, XOTS COCTaBDh Ha-
OHAJBHATO COOpaHiA KOpPEeHHHMDB 00pasoMb MBHACTCH.
Hame MuHHICTEPCTBO MOJUTIYECKII BIHOJHE HE3aBUCHMO
ors Tocymapersennoii [ymer n l'ocypapcTBeHHATO Combra,
I BTa HE3aBUCHMOCTh KaKkb 0bl yTBepsigaercs OCHOBHBIMU
Baxonamu. Bb Munncreperoit periapanin 13 mas 1906 r.x
«yceranoBaenie oTBETCTBEHHOCTH TepeAh HAPOJAHBIMD TpPef-
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CTaBUTEIBCTBOMD MITHICTPOBD, MOJL3YIOMNIXCA HoBEpiemMs
OombrmucTBa JlyMBD», IOCTABIEHO HA PAAY Ch «yIpPas/iHe-
miems IocymapereBennaro Cosbray u ¢b «yerpaneniems
0coObIMI y3aKoHeH1sAMU IpeabioBs rocygapersennoii abs-
reqabuoctTu l'ocymapereennoit [{ymew: Beb arn mpemio-
MeHlA BB TJa3ax’h MUHICTEPCTBA Bb OUHAKOBON MbBph
npornBopbuaTs OCHOBHBIMG SaKOHAMD I BEIXOMIATH 3a Tpe-
wbaer pymeroit wommeteniin. llepag Jlyma Bwipasuia
Bb (opmyab mopagka pgus  wmegopbple MuHucTepeTBy
(13 mas); Bo BTOpoOil — npepchmarens cosbra MIIHVCTPOBD
3aABUIb, 4T0 /[yma He nmbers npaBa BEIHOCUTH BOTYMA He-
noebpia man meopobpenis UmnepaTopcKoMy TpaBUTE Ib-
CTBY, XOTsA mocibpgHee m mpm3HAeTh CBOIO IOJHYIO OT-
pbrerBenHocTs 3a mesarkonombpusisa pbitcreiat). Tarnws
00pasoMb BB Tiazaxb OPUINAIBHBEIXD U OQUIIO3HBIXD
ICTOJIKOBATeMeil caMoe IOHATIe «IYMCKOEe MUHICTEPCTBOY
ecTb HbuTo, IpoTuBopbuaiee yeranosirenunomy crpoto. Haao
CKaszaTh, Taroil B3raAgb Oombe cormacyercsa cb Yupesrmie-
Hiems Jlymsl 6-ro aBrycra, rb MOKHOCTR MUIHUCTPA N
3BaHle wieHa [[ymer mpusnaoresa mecombernmeimu (e1. 24),
abmb BB Yupesnenin 20-ro geppass, rab sta mecopmberu-
MOCTh uckmaodaerca (cr. 18), m Takums obpaszomsb yerpa-
HAeTCA IPUHIUITG adcosaoTHaro paspbiaenia wriacteil 1mo
AMEepPUKAHCKOMY THILY.

1) Pbup mpepcbparens copbra munumctpos® 6 mapra 1907 ropa.
CrpanupiMbs mpotuBopbuieMt ¢b HTUMD B3NISAOMD 3BYyYall €II0Ba
npeacbaarensa copbra MUHICTPOBD NP 00CYKIEHIN 3aKOHOIPOEKTA
o nocTpoiikb amyperoit goporn BB ['ocymaperBennoms Cobrh, uto
OTRJIOHEeHIe 3aKOHOMpoeKTa Oy/eTh MOHATO MPABUTEIBCTBOMD, KARD
Beipaskenie monunaro vegorbpia. Cu. zachganie I'. C. 31 maa 1908 roga.
Tarasa e MpIcIb BhiCKaszana BB pbum mmaucrpa Toprosiau Bb I['. C.
30 mas 1908 r., moceaAmeHHoil 3amuTb aMmypcroit mopor.

I———
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U3s ororo cabpyers, uro Kawp OIOJFRETHOE IIPaBo,
TAKD U TPABO 3AIPOCOBD, 110 MBICII aBTOPOBH JCHOBHBIX'D
B3aKOHOBH, HE 00PATIMO Bb OpYy/ie moanTmdeckoii 60pbObL:
3aIpPOCh SABIAETCH JUIIb CBOCOOPABHBIMD CPECTBOMB Pac-
kpeTisi  HezaronoMbpubix®  biicTBlil, OROHYATEJIbHAA
oirbika KOTOPHIXH NpUHAJIE:RNTH BepXoBHoii BJIACTI.
Bb manndecrs o poerryerb Bropoii lymel yrasana HenpaBo-
whpHOoCTh yrmoTpedieHis, KOTOpoe m3b IpaBa 3aIpoCoBb
crbaana [lvma. 1lo croBams Mmanngecra, «impaBo 3alIpOCOBD
[IpaBurenneTBy 3HA4YMTEIbHAsA vacTh Jlymer mpeBpaTilia
Bb €II0c00B 60psOBL ¢b [IpaBuTenberBoMs 11 BOBOYHICHLA
negoBbpis ®Wh HeMY Bb IIMPOKHXD CIOAXDH HACENeHLA»!).
MOJKHO CKa3aTh, 4T0, COTJIACHO TOIl MOJUTIKO-I0PUIITYeCKO
Teopim, Koropas 3xbch Kakb OBl IpeanosaraercHd, Ilyma,
mpejaras Bampockl NPaBUTEJLCTBY M0 MOTHBAMDB IIOJII-
TIYeCKUMSD, coBepiiana whroe détournement de pouvoir,
1100 VHa3aHHBIA IIOJHOMOYlA IPEJOCTABJAMNCEH el s
npyruxs whaeit. dro mbve Goabe xapaxrepHo, YTO IOHS-
rie détournement de pouvoir BooOHEe BB UYPE3BBIYAIIHO
caaboii cTemeHy MPUCYIne PYCCKOMY aAMUHUCTPATIBHOMY
IpaBy, €CJII IPHCyIe BOOOIIe, T 4T0, KaKbh Mbl BUBIII, He-
3aKOHOMBPHOCTH, maoas IOBOADL OCYINECTBIATH IIPaBO
KOHTPOJIsI HALINXD MPEeCTABUTEeIbHBIX'D YUPesKAeHlii, ecTh
He3aKOHOMBPHOCTS BB Y3KOMB 1 (POPMATBHOMDB CMBICIH
¢JI0Ba. A 04EBUIHO, caMoe 9T0 IIOHATIe BechMa TPYAHO IPH-
J0FKIMO Kb JBATEIBHOCT HApPOAHAr0 IIPEACTaBUTEILCTBA,
BO BeAKOMB cayuak, ropasmgo Tpyawbe, wbMb Kb Ipasu-

1) Cmosa mamu@ecra 9 ioias 1906 r.: «BpOOpHBIE OTH HACETEHLS
sMBCTO pafOTH CTPOUTENBCTBA 3AKOHOAATEILHATO YRIOHNINCH BD HEe
NMpUHAJPIeKAIYI0 UMb obnacrs 1 ofpaTmianch Kb pascabpoBaniio
whiierBiii mocraBieHupxs 0T Hach wberHeIX's BiacTeli», BbposarHo,
ne uwbian BB Buy mpsaMo gbsreasHocTn JIyMpl mo sampocamb.
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TEJLCTBEHHBIMD aKTaMb—Upi HensO'bmuoms eBoOOAIOMD
xapagreph, oTmyanIemMs 3HAUNTEILHYI0 YacTh 2TOl absi-
TEJBHOCTI, 1 IpU 0pHandeckoii 6esorsbrerBeHHOCTH TTApP-
JTaMeHTa.

Takums 00pasoms pyccklit rocyfapeTBeHHBI  CTPOIl
SIBJIACTCS COBEPIICHHO JYAINCTHYEeCKIMD Bb CMBICAE IIpO-
THBOIIOIOAHOCTI Ta PAaMeHTaPIU3MYy 1 BOOOIIe HeJOIY e 1
Bh KaKOil Ol TO HU OBLIO CTeIleHU HAYa b [MOJUTHYECKOI
orgbrereennocri. Jlyanmernuecklit ornevaTors BH HEMb
BeIpaskens ApcrBennbe, wbMb BB TaROMB KIACCHYLCKOMD
obpasiyhb HTOro THIA, KaKb MPYCCKAsd KOHCTUTYIIA — He
rogopst y:ke o005 aperpiliicwoii). Hesasucumocrs mpasu-
TEJALCTBA OTH IPEJcTaBuTeIbCTBA  o0esmeyeHa Topasyio
B'b OOJBIIEI cTernenn, wbMb He3aBHCUMOCTE IIPECTABUTEIb-
¢cTBa OTh IpaBuTenbeTBa. Kesn BracTsb yrpasieHls coBep-
menno usbAra usb Bhabaia [Iymsr u Cosbra, To BB 3a-
ROHOMATCALCTEE pOJIb MPaBUTEALCTBA OCTACTCS HE TOJIHKO
darTuyeckn pyKOBOAALLCH, HO I I0PUIHYCCKI npeodJia-
HAIONeii, 4TO TaKDb SPKO BBIPAMKAETCS BB YCTAHOBICHHOI
HeoOXO0AUMOCTH IPeABAPUTEeIbHAT0 [IPABUTEIbCTBEHHATO OT-
3BIBA TIPH OCYLIECTBJIEHIN JyMCRO nuuniatusel. Bee oo
nepembiaers EHTPB TAMECTH TOCYAapCTBEHHATO MeXa-
HIIBMA B IIPEJCTaBUTEILCTBA Ha IIPaBUTEIbCTBO, OTBET-
CTBEHHOE JNIIL mepeas BepxoBHOil BiracThlo.

Met Bupbau, uro BO BeEXH Tpexs OCHOBHBIXDH C(epaxmh
nbaTeapHOCTII HAPOAHATO MPEACTAaBUTEIBCTBA — BAKROHO-
NaTeabHOIl, OI0MAeTHOI I KOHTPOJUpYIoleil yrpasienie —
npasomouis [ocypapersennoii  Tymor n Gosbra snadn-

1) O pgsumeHln Iy adncTu4ecKuxb KOHCTUTY 1L BD CTOPOHY IMap-
nmamentapusma C. Koraapesckiil, Honerurynionnoe rocymap-
cTBO, ¢.207; lpasosoe rocygapcrso i BHBHIHAA MOTUTHRA, €. 388.
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reapuo mMenbe mmporun, wbMb 510 cOOTBLTCTBYETD THIITYE-
CROMY ROHCTUTYIIOHHOMY mopsary. Thvb grHamenaTeabnbe
HEOKIIAHHOe 1 HeoOBYHOE pacimpenie HTuXs  I0JIHO-
MOUiii, KOTOpOe Mbl HAXOAUMD BB JABiACTBYIOIEMD Yupe-
speninn Jlymbr, Bb raash Voo npeameraxs es shabmis;
corgacuo cr. 31, m. 7, cloga oTHOCATCA, MEHRAY HPOYNMD,
«rbna, BHOCUMBIA Ha pascmorpbuie Jlymsr 10 0CO0OBIMD
Bricouaiimmms moseabaisamby. Orciofla Kawbh Obl BbITE-
KaeTp, uro Bearoe abio, orHOCcAleecs Wb BEPXOBHOMY
yipasJienio, mo Beicodaitiiemy nmoserbuiio MOseTh OBITH
paspbuieno Bb QOpPMAIBHO-3BAROHONATEILHOND nopAaRb.

[To cioBamsb JlasapeBckaro, 970 JOKA3bIBACTD, YTO «I1OJI-
Hasi BOBMOYKHOCTL paseMorpbuisgs BH 3aKOHOAATEILHOM®D
nopsaarh whiab, mocTanoBIeHIAMI ROHCTUTYILI WJN CIie-
AL HBIMIT BAKOHAMII OTHECeHHBIXD Kb Kommerentiin Locy-
maps, IpusHaeTcs He TOJbRO o0Ieit  KOHCTUTYIIIOHHOI]
Teopieii, o BIoanbL corgacHa u Cb pbiicTByIOMNMI Ha-
mumy  saxkomamu... Beawroe gbao locymapems MOKeTH
6BiTh BHEceHo BB Jlymy. Oro Bromwh cormacHo ¢b 00IIMb
KOHCTUTYILOHHBIMD YUeHieMb 0 HeOIPAHIYeHHON KOMIICTEH-
i BaKOHOAATEJbHOIT BiacTm»'). Ho, kag®s Mbl BUJANMD,
pyccKoe TOCYAapeTBeHHOe IHpaBo HUCKOJIBKO HE oOHapy-
JRUBACTH ITIPUBHAHLA HTON0 IPUHIMINA «HEOTPAHNYCHHOI
KOMIIETEHIIN B3aKOHOAATEALHOI BiacTi»?); nocabausst, na-

1) Jleruin IO PYCCKOMY TOCYHAApCTBEHHOMY HpaBy, T. I €. 167,

2) ‘Bap. H o 1 b 1 e, Ouepku pyccKaro rocyfapcrseHHaro Ipasa,
c.181: «mammu OIHOBHBE 3AKOHB He 3HAOTL HIL TOR HIL JAPYroii
KOHIEIIiny (T.-e. Hil IPesyMImin Bh I0Ib3Y MOJAHOMOULIT MOHApPXa,
BHIPAKEHHOI BO (DpaHIy3CKOI xapTin 1814 1. 1 Bb PAaHHIXD nbven-
KUXD KOHCTUTYISAXD, HU HPe3yMINin BH MMOIbL3Y IAapJlaMOHTA, BB
paskeHHoil BB Oenbrifickoii KoHcTHTYIiN). «OHIL IPAMO XapaRrTepi-
3yIOT, mpaBa OTABILHEXD OPrasoBh PYCCKOI rocyAapcTBeHHOl
BIACTH, BOBCe He sajaBasgch 1habo onpeabaars, KT0 u3h HIXDH KOMY
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HPOTHBS TOTO, COMOCTaBJsieMasi €b OOBIYHBIMII HOPMaMI
KOHCTUTYI[IOHHATO TpaBa, BecbMa orpanndena. CMBICIH
9TOT0 MYHKTA COBEPIIEHHO MHOII 1T MOKeTD OBITH 00BACHEHD
ncropuyeckn. Mbl ero HAXOAUMB — KaKb I BCe IIepedrce-
Hie, JaHHoe BB cr. 31-it — yike Bb Yupesrmenin 'ocymap-
creennoii [lymer 6-ro asryera, Bb cr. 33-if (1. 3%.). Tamb oub
coorsbrerByers sakonocopbiaresbuoMy xapaxrepy Jlymsl,
KOMIIETEHI[sT KOTOpOii mpiypodyena b womiereniin 'ocy-
napcersennaro Copbra. DJra KoMIeTeHIIs HUCKOJIBKO He
orpanmunBaers Baactn Mouapxa, poas Cosbra umcro
BCIIOMOTaTeIbHAsd, I09TOMY [Jsi Hesd He TpeDdOBaJOCh 1
TOYHBIX'> IpaHui’b. MoHapXb, NCTOYHUKD BJIACTH BH IOCY-
naperehb, mors m30Opars Ooake Ca0MHBII IOPSATOKD I
a1000T0 TOCYAapCTBEHHATO BONPOCA, KOTOPHIL OBl eMy Ipu-
xoauiaochk paspbmars. Bee 510 Bosnb MOHATHO 1 BH TOMB
cayuah, ecan Bmberh ¢b ROpRYHOBBIMSG IIpH3HABATH HAJINY-
HOCTH ompemrbirernaro gopMaabHaro KpuTeplis, MO3BOJISO-
MAaro pasinyaTh 3aKOHD U YKash Bb JA0pedOpMEHHOMb
PYCCKOMD TOCYAapcTBeHHOMB Ipasb.

CosepIiieHHe apyroe moJioKeHie c03[al0ch Mocab Mani-
decra 17-ro oxrsadpsa. CoBpeMenHoe ROHCTUTYIIIOHHOE IIPABO
HIETH NCTOYHNKA BJAACTI He B BOIb 0HOrO nan nberosib-
RIIX'B JIIOfeil, a B> KOHCTUTYI[I0HHOI paBoBoii Hopmb. llo-
9TOMY OHO PBIIITeNBbHO CKRIOHAETCHA Kb OTPULAHLI0 BCAKUXD
jejeraifiii, KOTOPHIS Ipearnogarain Obl HaJIUIHOCTH uh-
KOTOpAro cy6heKTHBHATO TpaBa, OyAYTH JII OTH JleJerarlii,
NCXOAANNSA OTh HAPOAHATO IIPefCTaBUTEIbCTBA, WJIN OTH
vonapxal). Ecam mapiaMenTs yIOJHOMOYNBAETDH IIPaBU-

TeMernpoBaTh HTH IOIHOMOYis, U YbM HpaBa ABIANTCA OOMIME
NPaBUIOMD, YbI — HCKIIOYEHIEMD) .

1) Orciojja HEBOBMOKHOCTD MPHHATH (pPaHIY3CKYI0 TeOplio peria-
MeHTA, IIOCTpOeHHY Ha nieb mereranin U oTKasza 3aKOHOJATENbHOMU

:I
§
f.
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TeIbLCTBO BBIIOJAHNTH N3BBCTHBIE AKTHI, panpuMbps  3a-
KITIOYNTH MERYHAPOAHBINL JOTOBOPS, KOTOPBIl Tpeoyers
mapaaMeHTcRaro cornaciss, 3wber HBTH HURAKOM JIeJera-
minm — sabes mbmserca TONBKO (opma HTOTO cOrJIacls.
IIpaso Monapxa pacimmpsrh rommereniiio l'ocymapcTBeH-
noii J1yMbi, $RepTBOBATH Bb €51 MOJIb3Y TBbMB, 94TO 110 3aKOHY
OTHOCHTCSA Kb €ro eNHOJINYHOil BIacTu, BhpakaeTs y Hath
. He BePXOBEHCTBO 3aKOHOJATENLHON BIACTIL, & cropbe Bep-
xosencTBo Bosim Monapxa — BBIpaikaerh Bb dopmb, Oesy-
CJIOBHO, YY#R0I THIIITYHOMY KOHCTUTYIIIOHHOMY CTPOIO; ca-
Masi KOMIeTenIisi I'JIaBH TOCYAApcTBa NPHHIMACTD YePTHL
nhKROTOparo cyoheKTIBHATO IpaBa’). Hdeno,9ro mpu N3IAHIN
Vupessgenia [ocypapcrBennoi Mymber 20-To  QeBpass i
OCHOBHBIXD SAKOHOBD 23-T0 anpbisg cOXpaHnIcsHd b arblii
PSUb  HJIEMEHTOBB TOCIOACTBOBABIICH panbe KOHIIEIILN
Bepxoproit Buacrn. OHa TOIpe:KHEMY PascMaTpHBAaCk,
KAKD PACHOPAANTEIBHIIA HAIMYHEIMD (POHAOMD TOCYAAP-
CTBEHHOI CHJIBI, XOTSI I OTpaHmueHnasi 00A3aTeJbHBIME, A
He (aKyJILTATHBHEIMG ydYacrieMb 3aROHOAATEALHBIXE OP-
raios. (/b HTHMB CBASAHO 1 TO IIpeAcTaBIeHle O IPenMy-
[{ECTBEHHBIX'D VUPEATeIbHBIXD TOTHOMOYLAXD Focynmaps,
KOTOpOe 3amedaTsibiaoch Bb €ro ICRJIOYNTEeTLHOI MHITLa-
b mpu mepecmorpb OcHOBHBIXD 3aKoHOBB. |aRUMD
06pasoMb IPUHIIIAIbHOE 3HaUYeHie 1. 7 CT. 31-it ropasno
payrnbe, wbMb mparTmueckoe €ro npuvbHenie, KOTOpoe

BIIACTI 3aKOHOIATENHCTBOBATH BB Goabe BTOPOCTENEHHBIXD BOTIPO-
caxp. M o1 e au, Le réeglement administratif, p. 50 etc.

1) IarepecHo COMOCTABUTH BB HTOMD enmpcs  ompembienie Bep-
XOBHATO 11 MOMUYMHEHHATO YIIpaBleHis, [AaHHOe Bb CT. 10-ii coBpe-
merupix®s O. 3., co cr. 80-ii m 81-1ii CTAPHIXD Q. 3. Bb HOBOII pegaruin
MOUepKIBACTCS, UTO «ompebieHHas CTENEHb BIACTID BBbpserca
Focymapems TojyIesRaniuyb WECTanb 1 IHHawh «COrTacHo 3aKOHY».

Komaspescrkiii. 8
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10 CUX's IOPB HE BCTP'BYAIOCH, 1T HTO MPUHINIIIAIBHOE 3HA-
genie BHOAHE coorebreTBYETH O0GmEMY MOJUTHYCCKOMY
CTUJIIO HAIllero KOHCTUTYIIIOHHAro mpa.al).

Mer pasemorpban npegbasr kommerentin ['ocynapersen-
Hoit Jlymer m T'ocypapersennaro Cosbra. Ho mame como-
CTaBJIeHle NXp b JAHHBIMI THINYHATO KOHCTUTYILOHHATO
npaBa OygeTs HEIOJHO, eCOlm MBI He KOCHeMCS VCJIOBLI
ABATENIbHOCTII HAWINXD BaKOHOLATEJbHBIX yupeseHlii,
Takb KaKb Cb HIMII HEpPas3pbhIBHO CBA3aHA BO3MOMKHOCTD
ooabe wan menke mosrHaro OCYIIeCTBJICHIA TIPe0CTaBICH-
HBIXD UMb (VHRILIL.

1) Amnazorim MB HAXOTUMB Bh HBROTOPBHIXD paHHNXD HBEMEIKUXD
HOHCTUTYINAXDB: CM., HAIP., CAKCOHCKYI0 KOHCTUTYIIIO 1831 1., § 79,
onpeabrAwmiii  KoMmeTeniin mraTopb: «die Angelegenheiten,
welche vor die Standeversammlung gehéren, sind in dieser Verfas-
sungsurkunde bestimmt vorgezeichnet... Die Standeversammlung
darf aber auch wieder ihrerseits sich nur mit diesen ihr Zugewie-
senen Angelegenheiten oder den vom Kénige besonders an sie ge-
brachten Gegenstanden beschaftigens. Amamornumoe mocTaHOBICHIE
Bb § 9% MOTbCKON KoHeTHTyIinm 1815 r.: «seim nie mcze sie trud-
ni¢ jak tylko przedmiotami, do jego atrybucji nalezacemi lub
wskazanemi w akcie zwclania». Hamporups, GaBapckas KomcTH-
TyIisa 1818 r. mpusHaeTs IPUHIUND KOHCTUTYIIOHHO ompeabiasemoii
rommereHmin mratoBb — VII Tit., §1: «die beiden Kammern kén-
nen nur dber jene Gegenstande in Berathung treten, die in ihren
Wirkungskreis gehoren, welcher in den §§ 2—19 naher bezeichnet
wird». Hembssa Tarske HCTOIKOBBIBATH § 89 BUpTeMOeprckoii KoH-
crutyiin («der Konig hat aber das Recht, ohne die Mitwirkung
der Stande, die zur, Vollstreckung undi Handhabung der Gesetze
erforderlichen Verordnungen und Anstalten zu treffen, und in drin-
genden Fallen zur Sicherhe t des Staates das Notige vorzukehreny)
KaKb BO3BMOMKHOCTH I KOPOIA TPOU3BOIBHO OCYIIECTBIATH M3-
BBCTHRIE AKTHl JIMYHO WIH Cb YYACTIEMB IITATOBD.
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1) Iepiogmyecroe nozobuoBjeHie pbAareabHoctn L'ocy-
maperBensoil [lymsr u Corbra ne obesmeueno BB TOil cre-
meHN, Kakasg IpHu3Haercs HeoOXO0AUMOIl BB THINYHOMbD
woucrurymionnoms mpawb. Ilo er. 98-ii, «'ocygaperBennsrii
Copbrs 1 lNocymaperBennas J[yma emerofHo cO3bIBAIOTCA
yrazamu ['ocymapa Ummeparopa»; mo cr. 99-it, «ipogod-
FRUTETBHOCTH eKeTonHbixd 3anariit ocymapersennaro Co-
pbra nu IocygaperBennoit [[ymer 1 ¢cpoknm mepepsiBa 3aHA-
Tiit BB TedeHie roja onpegbasiorcs yraszamn [Nocymaps
Umneparopar; naroneisp, mo cr. 104-it m 105-it, Iocynapb
MOJKETH 0 CpOKa PacIycTuTh BHIOOPHVIO 4acTh YJIE€HOBD
locynapersennaro Corbra n I'ocypaperBennyio [lvmy, npn
geMb «T'BMB #Ae YKAa30Mb HA3HAYAIOTCA HOBBIE BBIOOPHI
Bb Jymy un Bpems es coseiBay. 99-a m 105-m cr. O. 3.
OYKBaJIbHO IOBTOPAIOTH 2-10 N 4-10 cTaThym Y UpesRaeHls
T'ocymapersennoit [ymsr 20 despans 1906 r. Ilocabanis
craTbl UMbich yike BB Yupesruerin 6-ro aBrycra, ¢b TEMb
JUIIL OTINY1eMb, 9TO CT. 3-51 ¥ Upessienis TOBOPUIIA TOIBKO
0 HasHA4YeH1 HOBBIXD BBIOOPOBDB; CJIOBA: «II BpeMs €s
CO3BIBa» BOBCe He BeTpbuammes 3abeblt).

1) llpn oOcymmenin mpoekra Yupeskgenia [Iymnr 6-ro aBrycra
ATO YIOMUHAHIE O TOMDL, YTO OJITHOBPEMEHHO b POCHYCKOMT HA3HA-
YaTCsT HOBBIE BBIOOPHI, BBIBBLIBAJIO MHOTO BO3pameHlii: yRa3HBaIOCh,
410 3abeh  yiKe cofepskuTcA orpaHunyenie BepxoBmHoit BiacTm,
Jpeiaragoch BB CT. 3-if BMBCTO CI0BB: «ThBWb e VKazoMb»
YHOTpeOUTH CAoBa: «TaKNMDb jKe YKA30Mbh HA3HAYAWTCS HOBBIE BHI-
Oope». Hbkoropsie unens coBbimanis mim eme gaidbllie W TOBO-
pwin, yro Jlyma BooGumie He HOMKHA OBITH TMOCTOSHHBIMGD YUpessie-
HieMb, a cobmparbes mo Whph HeoOXOAMMOCTH, KOPAa TAKOBYIO
npmsnaers Monapxs; BBap m ykass 18-10 (eBpansg BO3BEIIAID
Hawbpenie — He mpUBIeYh, a NpPUBIEKAThH M30PAHHBIXD OTH HA-
CelleHist Jofeii kb paspatorkb 1 0Gcy#IeHin 3aKOHOIATEIbHHXD
TIPeAIOI0 e i,

K%
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Takumb 06pasoms pycerie OcHoBHBIE SAKOHBL He yCTa-
HABJIUBAIOTH KAKOr0-J1i00 MIHHMAJIbHATO CPOKA JUIS eiRe-
POIHOI Ceccil 3aKOHOMAATEIBHBIXD YUPEHRACHLII"). Mesmay
EMb ogo0HBIe CPOKIT MBI BCTp'BuaeMd Bb KOHCTUTYILAXD,
TOYHO JeprRaIXcsa MPITHIIIA, YTO OTKpHITIE 1 BaKpHITLE
mapJaaMeHTCKOil cecclil COBepIIAeTes MOHApPXOMB?), I BO-
00mie MPOHMKHYTHIXh CTPOTO MOHAPXUIECKUMD TyXOMb:
OHII YCTAHOBJIEHBI, HaANpuMbps, Bb KOHCTUTYI[INI IIpYyC-
cxoii (cr. 76) m Amomckoii (cr. 42); mewbe ompexgbienens
spbeb  aBerpiiickiii  ocnosHoii 3awons?®). [lambe mpaso
poCIycKa He COIPOBOKAACTCA 00A3aHHOCTHIO  COZBIBATH
g ompenbaenusiii cpown?). llpycerasn KOHCTUTYI[LA yCTa-

1) Cp. Amymncrii, Ceccia Tocymapersensoii [ymor («IipaBo»,
1909 1., Ne 22, cr.1371); Ch as1e, Le parlement russe, p. 144.
KocBeHHBA CAHKI[IN TPOOIKUTEIBHOCTH JTyMCRUXD BaHATILIL JTAI0TCA
cr. 119-it O. 3. («ecan 1o 3a01aroBpeMeHHOMD BHeceHin BB locy-
mapcrBeHHyo Jlymy mpenoiioKeHiit o uncab mofeit, moTpeOHOMD
UIA TOTONHeHiA apmin m iora, 3aKOHDB IO CeMy IPEAMETy HE Oy=
MeTs BB yCTAHOBIEHHOMb HOpAAKRD HsaH® Kb 1-My wmasi» 1 T. II.
1 ykazoms 8 Mmapra 1906 r., mpeaAnocIaHHEMD OIOYKeTHBIMD TP aBUIIaAMb-
(0THOCHTEIbHO CPOKOBD pHeceniss cwbTel — 1-r0 OKTAOPA W [AP.).

2) OTCTyIUIeHiA 9TOr0 Bb UIBEICKOM KOHCTUTYI(i BB cT. 49,106,
BH HOpBemCKoil cT. 68, 80.

3) No 141, § 10: der Reichsrat wird vom Kaiser alljahrlich,
womoglich in den Wintermonaten einberufen.

4) BHTH-MOETD, dTO HAXOLUTCS BH CBA3M Cb THBMB, 4TO Yy HACH-
3aKOHOTATENb TI[ATENBHO OCTePeraics BHECTH Bb MPaBO POCIYCKA
CMBICTH KAKOTO-HIOYAb O0OpalleHis Kb Haceinenio. CpaBH# CTATHIT
A.C.Anexchena, Opocoyckb meppoii Tymsl, B NedNe 18 1 19
«Mocrkopcraro Emenembopankar 3a 1906 r. Memay TEMb He TOIbKO
IpyccKoe TOCYapCTBEHHOE NPaBO MPUSHAETD: Bb pocimyckb MOMEHTD
0OpallleHis Kb HaCEIeHIo (R 6 n n e, Das Staatsrecht der preussi--
schen Monarchie, B. IT, S. 280), HO [iaiKe SAMOHCKOE; CM. Ito, Com-
mentaries, p.14: «the dissolution of the Home of representatives
is a mode of ascertaining the public opinion». OOb 9TOMD cMBICTB
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papnuBaers, nanpumbps, 60 aueii s HazHaveHis BHOO-
poes mocab pocmycka sganpprara nm 90 gHE 1A CO3BIBA
ero BHOBB (c¢T. b1) — cpoKm, KOTOpBIe 3alMCTBOBAJIa I'ep-
MaHCKad uMmmepcrkas woHerurymia (V, 25); ANOHCKadA He
POBOPUTH O BBHIOOpPax®b, HO Tpedyerh CO3BIBA HOBATO Iap-
JramenTa upess b mbesimes (cr. 4D); mampoTnBh, GaBap-
CKasg TOBOPUTH TOJBKO 0 ¢pOKE BHIOOPOBH, KOTOPHIil OIpe-
mhaseres 8p 3 mbesana (VII, 23).

Cpoxu TapJIaMeHTCKOXBh BaHATIH BHOCTBICTBIN OTpe-
nbasioTes, pesjie Beero, HoTpeGHoCTAMI Bb TOil (yHKILN,
KOTOPYIO OHII OCYI[ECTBJIAIOTH, U 3ajep:mKnm 1o Mbpb
pacimpenis HaunmHAKTH Bee Oombsuennbe oTparKaTHCA
Ha o0meMb Xoab rocymapcTBeHHOI sKUBHM'); caMoe Ha-
pOMIHOE TIPEICTaBUTEIbCTBO BCe TyOske BXOAUTH BB MO-
PATbHO-TOJINTHYECKLiT 00NX0/Th, I IEPBOHAYATbHBIA IIOCTA-
HOBJIEHIA KOHCTUTYIMiI CTAHOBATCHA IpaKTH4ecKH Menbe
CYIIeCTBeHHBIMII, TaKb KaKb BOKPYI's HUXH BHIPACTAeTDH
[IOCTENeHHO HOBOEe O00BIYHOE IIPaBo; yipasieHle 0e3b Ha-
pOHATO IpecTaBHTeabCTBA [Ubraercss HEBOBMOMKHBIM®D,

pocrycka Bb mpekpacuHoit moHorpagim Paul Matter, La
dissolution des assemblées parlementaires, conclusion, p. 263 etc.
‘O HAKO 11 IpU BTOMB JlomyHenie Jlazapesckaro, Jlexin, 1. I, c. 347:
«eCIN TIOITh «I'0JIOMB» IIOHNMATh KaJeH1apHbIil roab, TO MOKHO, He Ha-
pymas OyKBH BaKOHA, He CO3bBATH [[yMBI BB TedeHie MHOIUXB Mb-
cANeBH: 3AKPHBH Cecclio '¢h AHBApA OJHOTO rojia, He OTKPHIBATDH esl
10 nexabpsa crbmylomaro, T.-e. Bb TedeHie 23 MBCAIEBBH» — MOKHO
TIOHUMATHL Jumb Kakbs reductio ad absurdum.

1) OrerymieHig OTH HAYala eKerofHBIXD cecclii, KOTOPBIA MBI Ha-
XOAUML BB Toil e Oasapckoit koHcTuryuwin (mo VII, 22, mamarars
cobupaerca He pbme KaKkbk pash Bb 3 I'oja; 3akoHb 18635 r. co-
KpaTiilh HTOTH CPOKD [0 2 IBTH), Bh HacTOAIlee BpeMsA ABIAIOTCH
HCKIYeHIeMb; 0OBIKHOBEHHO, OHI BCTPBUanTCA BH KOHCTATYIIAXD,
BOCXOAAUINXE Kb mepnoii werBeprn XIX sbra.
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mpee BCEro NMeHHO Kakb HEYTO necosmbernMoe ¢b MO~
PaJIbHO-TOJNTHYECKIMD 00uxomoMsb. Ho coorpbreTByIOmiA
MOCTAHOBJIECHIST KOHCTUTYIiL O0CTAIOTCA IVBHHBIMII  CBU-
whrepeTBaMI 0 B3IMVIARAXB, KOTOPbE TOCHOJCTBOBAJIN
B'h DIIOXY CO3JlaHis KOHCTUTYILOHHATO CTPOsA, Ha OTHOIIICHI S
MEsKY MOHAPXOMbB I HAapPOTHBIMb IIPCICTABUTEIbCTBOMB ).

2) Cospementoe KOHCTHTYIIOHHOE TPaBo 00CTABIACTD
ocymecTBJIeHié HAPOHBIM TIPEJICTABITETBLCTBOMD €10 (PyHK-
miii cBOCOOPa3HBIMI YCJIOBIAMIL, OTJIIYHBIMII OTDH VCIIOBLII
o6maro nmpasa. Ono oGesnmeunBaeTs WieHy aToro MpeacTaBu-
TeNbCTBA 0COOYIO, TOBHIIEHHYIO HENPIKOCHOBEHHOCTH, HE
nomycKaeTh BO30Y:KAEHIS INPOTIEDL HEro cynedHAro Impe-
carboBamisi mHade, KaKh ¢b COTIACLA IIapJlaMeHTa, rapat-
THpyerh eMy 0c00yio cBO0OY HapIaMeHTCKAro ¢oBa; oHo,.
HaROHeu$,ycTaHaBﬂmBaerb11nﬂﬂznpeanﬁopnyn,coﬁpar
Hiii 60aBIIYI0 CBOOOAY, WhMbB 1A 0OBIKHOBEHHBIX'S. MHOTIA
n3h STUXDH CBOeoOpasiii, MCTOPUUECKU pPA3ZBUBIINXCHA Ha
moush aHTAliicKaro mapIaMeHTCKaro CTposi, 00bACHAITCS
KaKb HPUBIJIETil; HO Bb COBPEMEHHOMB CTPOos OHI TOJIY-
9AI0TE WHOII CMBICIB. DTO ViKe He cyOBeRTHBHBIA 1y0Imy-
MBI IIpaBa, a yCJIOBifA, ANl BO3MOKHOCTH BBITOJIHATE:
Iﬂﬁﬁmmﬂyﬂ)mnﬁaﬂbﬂyx)@yHRuho%;}hxjﬂmOMHﬁHHo,pa3-
BUTie STHXD YCIoBiil ompegbisiereda He TOIBRO MOTHBAMI
orBiaederHHoli  1becoo0pasHOCTH; OHIT nen30b#HO oTpa-

1) Msl y:;e yKaseBaji, 4TO BbH copbujanin, KoTopoe pascMarpu-
Basl0 MpoeKTh JyMbl 6-r0 aBrycra, BHPARAIICH vabHiA Bb MOIb3Y
toro, uro6s mpumath [Iywb He mOCTOAHHEII XaparTepsh I COSBIBATL-
ee mo wbph HamoOHocTH, Kakb 9T0 OBUIO CO CTAPHIMI SEMCHUMIU
cobopamn.

2) Jellineck, System der subjektiven offentlichen Rechte,
S.169; D uguit, L’Etat, v. IT, p. 195. Xopomo y Nitag e hielib,
Le basi psychologiche del diritto publico, p. 89. Cp. JI. A.llTam=
daHgb, UMMyHUTETH HAPOIHLIXD npejcrasureneii, T. I, ¢. 3 1 ci..
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RAIOTh, TAKb CKA3aTh, aBproMaTmdeckn yababueii Bbeh Ha-
pOAHAro IpejcTaBUTebCTBA BB 00meil cucremb Tocy-
ApCTBeHHBIX',  yupeskjeniii. Ubmb Menbilee 3Hadenie
npujgaerca pgannoii  gyurmin, TbMB MeHblIe TOTpeO-
HOCTH CO3[[aBATh [JIA HEsI 0COOBISA TapanTii, PacXOomAlAcs
¢'b OOBIYHBIMG ITPABOMB I YCTAHOBJIEHHBIM'D ITOJNTHYECKIMB
VRJIA0Mb.

Beb mocranoBaeniss OTHOCUTEIbHO HEMPUKOCHOBEHHOCTH
JTTIHOCTI, CBOOOJBI CJIOBA, ¢BOOOMABI OTH cyjeOHaro npecak-
qoBaHlAg WwieHoBb Locvpapersennoii [[ymer, mhiicTBYIONA
B'h HACTOSAIEe BpeMs, OCTAITCA BBh TOMB BUADL, KaKb OHNI
OpLT (opmysmpoBanel BH Yupesmpenin l'ocynaperBennoi
lymbr 6-ro asrycral). Yaenwsr 'ocymaperBennoii [lymer ne

HA. K. ®oub-Peszonsb, O0b 0CO0CHHMNXE MPABAX'D BEIOOPHEIX'D
yaeroBs . C. u umenoss I'. /1., B «HRypuaarbk Munucrepersa IOcru-
miny, 1909 r., Ne 7, c. 49, ngers enje gaxbe m moidaraers, 4ro CT. 14-1
Kakb YUpekieHia 6-ro aBrycra, Taks 1 HuH'G gbiicTByomaro Bocmpo-
I3BOJATH CTaThi0, PEryIUpPYIONYI0 COOTBETCTBeHHBIA NIpaBa WIEHOBD
nopedopMeHHaro I‘ocynapCTBeHHaré Copbra — crarpio 34-10 1O yupe-
swmenito I'. C. 1901 r.: «ocymapcersennsiii CoBbrs BB mbiaxs, emy
IpUHAIeKANX'b, M0JIb3yeTcs Beeii cBoOomoit mubniii. Onb 0053aHD
BHIKATh BB CYIIHOCTB I CIUIy IIOJIEAIUXDh paspbirenio BOmpo-
COB'b, He YRIOHASCH OTH CYIIeCTBA I OCHOBBIBAA CBONM B3aKIOYEHIA HA
CYIEHIAX'D MOT0RUTEeNbHEXE» . lammanas Bo3pamans, 4rto CT. 37~
OVABITMHCKATO TPoeKRTa, ABIlCTBUTEIBHO, MOYTH OYKBAIBHO BOCIPO-
H3BOTIIIA DTy C€TaThio, HO npu obcysaeHINn oHa Opula M3MbHeHA —
n Kb Toii cBoOomb, KoTOpOil moab3oBalica wieHb l'ocymapcTBeHHAro
Copbra, npubasiens wbroropwii mmoch. JI. A. Il amaa v g b,
Be3oTBBTCTBEHHOCTL  [elyTaTa Io pycckomy mnpasy («Bompocew
IIpaBa», 1V, c.18). Cp. pbun jgen. Tecirenxka m AHTOHOBA HpHU 00-
cysmenin cirbmHOCTH 3ampoca o NpuBledenin femyrara KHysHerosa
no kan00b TodoroboBa 32 KieBeTy Kb OTBBETCTBEHHOCTH 1 O COOTBBT-
CTBYWOIIEeMD HocTanoBiIeHin copbra Mmunnctposs (3ackmanie I'. [1. 11 an-
Hapa 1912 <), '
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MOTJIII TOJABEPTaThCA JINIIEHIIO I OPaHNYeH1I0 CBOOOIHI
nHAue, KaKb M0 pacmopsizkeHioo cypeOHOIl BJacTH. JTa ra-
pautis nocah manugecra 17-ro oxrabps, Bospbiasmaro
naposamie Bcemy naceseniio Poceinr «rbiicTBuTesnbnoii me-
IPUKOCHOBEHHOCTII JTHYHOCTIY, IIPeCTaBIAsANach Kakb Obl
AHAXPOHIBMOMD U HE CO3[aBajia KaKOTO-HUOY/b OTJIINYI-
TeJLHATO IOJIOYKEeHIs I HApOJHATO IpeicTaBUTeJIbCTBA.
[TogoOuBIXs mOCTAHOBJEHIIT MBI He HAXOAUMD BB APYIHUXbH
COBPEMEHHBIX's KOHCTHTYIAXB: SICHO, YTO HAPOJHBIC IIPE]I-
CTABUTEN IOJAB3VIOTCA  O0IerpasJancKIMI - IpaBamil.
OpHAaKO NIpaKTHUYeCKN YKAasaHHAS TapaHTtis COXpaHAeTh
cBOe 3Havenie, Moka Havama manudecra 17-ro oxrsadpsa ne
BOILIOTILINCH BB COOTBBTCTBYIOINXH HOPMaxbh U BB 0CO-
OEHHOCTH IMPU PACIPOCTPAHEHIN Y HACh NCRIIOUNTEIbHBIXD
noqoskeniii. Ceoboma AyMcKaro cjaoBa U AyMCKAro BOTyMa
BeIpaskena Oswia BB cT. 14-ii: «unenst ocypapcerseHHon
JIyMBI TOJIL3YIOTCS MOTHON eBOOOMOi cymmaeniit n MubHLii
o whraws, momremamums Bhrbaio [[ymepn. Orosopra
OTHOCHUTEJIbHO HTHXD JBab BechbMa HeolpexbiaeHHa u pac-
mknma. Lab rongarores ot jabiaa, U Karb yCTaHOBUTH
rpannny? Kawas sgben pbiictByers TPE3YMIIIAL
Tunmunoe KOHCTUTYIIOHHOE IIpaBO BHIpaskaeTh IHapJa-
MEHTCKIiI nMMyHHTeTH Topasgo Ooabe MUPOKO U KaATEro-
pruno. Io er. 84-ii mpyCcCcrOi KOHCTUTYILIT, <YTCHBL aTaTh
HITKOT/A He MOTYTDH OBITH IPIBIIeKaeMbl Kb OTBBTCTBEHHOCT
3a IMOJAYy CBOEro TOJ0ca; 3a BHICKA3aHHBIA Bh IHaIaTh
mubHiss OHI MOIYTH OBITH TPUBJIEKaeMbl Kb OTBBTCTBEH-
HOCTH TOJBKO BB CaMoil masjgaTh Ha 0CHOBAHIN VCTAHOBJICH-
maro ero persgamentay. Ilo V, 30 repmancroii nmiepcroii
KOHCTUTYI[IN, <«HII OANHD YJIeHH peiixcrara BeabaCTBIE
CBOEro ToJocOoBaHIA mim Beabaereie mMubHlil, BBICKasaH-
HBIX'H [P HCHOJHEHIN CBOUXB 00s3aHHOCTEil, HE MOKETH
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OBITH TOJABEPTHYTH cyfAeOHOMY WJIN AUCIIIIINHAPHOMY
npecabpoBanio wiin HOHECTH Rakyio Obl TO HI OBLTIO OT-
pbrerBennocTh BHB peiixcraray. Jlaske AmoHCKasd KOHCTH-
TYIis BB CT. H2-ii aers coabe ompeakiennoe BBIpasReH1e:
GIKTO T3P WIeHOBH 00BIXD masarh He MOjKeTh OBITh
IpUBJIeYeHD Kb OTBBTCTBEHHOCTI, b mapiaameHnTa 3a
BLICKAzaHHOe UMP BB Iajgarb mabHle M 3a rojoch, UMb
moganublii. Yaensr magaTel 0TBBYAIOTH OAHAKO Ha 0011eMB
OCHOBaHINM 3a TyOJMYHO BBICKABaHHOE IMB BHB mapJa-
menTa MibHie, a Tak;ke 38 PYKOINCHOE NI meYaTHoe Orjra-
menie ero». Haimme YupesgeHle HpeacTaBisgers 31BCh KOM-
merentito LocymaperBenHoii  JlyMsl, Kakh KOMIIETEHI(IIO
ocobaro wbmomcrBa. Takoe ke IOHHMAaHle OTPABMIOCH
B cr. 20-if, roBopaAmeii 0 mopsaaArt Bo3OyKIeH1s cyLeOHATO
npecrbmoanis: «amens Locymapersennoii Jlymbr sa mpe-
cTymHbiA BAHIA, COBEPIIOHHBIA P NCHOIHEHIN W 110
TOBOAY MCIIOJHEH1sA O00sA3aHHOCTEell, JerRalliXh Ha HIIX'D
0 CceMy B3Bamilo, TPUBJIERAIOTCA Kb OTBBTCTBEHHOCTH
B HOPAAKE I Ha OCHOBAHIAXD, YCTAHOBICHHBIXD JUIS P
pIeYeHis Kb OTBBTCTBEHHOCTH 3a HAPYLIeHIe [0JITa CIyHRObL
gaernoBs Locypapersennaro Copbray. 3abeb IOJI0MKeH1e uJIe-
HoBb JIVMBI IIPUPAaBHUBAJIOCH Kb IOT0AEH 0 4ieHoBs (o-
phra, uro Broanh coorsbreTByers BeeMy XaparrTepy [JlyMbr
6-ro asrycra. Ho ToTh ske camblii HOPAAOKD COXpaHEHD
n musa JIyMB 3aKOHOJATEIbHOM: CT. 22-A Yupesraenls
Tocynapersennoit Jlymer 20 ¢gespana 1906 r. Toabro 3a-
whasgers romers cr. 20-ii Vupeswgenia 6-ro aBrycra CJio-
BaMII: «BDb HOPAAKE I HA OCHOBAHIAXDB, YCTAHOBJIEHHBIX'D
JUIs [pUBJeYeHIA Kb OTBBTCTBEHHOCTH BBICIINXH YITHOBD
TOCYapCTBEHHATO YyIIpaBieHlsa». lakumsb 00pasoMb Ipe-
crymienie wienosh [ocymaperBennoii Jlymbr kauecTsenno,
Takh CKA3aTh, NPUPABHUBAETCS Kb IPECTYIICHIAMD 10
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AOJFHOCTII  Has3HAYEHHBIX'h 4IeHOB® locygaperBennaro
Copbra, munnuncTpoms, ceHaroposbh. Bewopy spbes mbii-
CTBYETH <«aMUHUCTpATHBHAS TapaHTisg», BCIOAY MpefaHie
CyAYy 3aBucuTh 0Th Bbicouaiimaro coussosenisal). fleno,
4TO aAMUHICTPATHBHAS rapaHTis, Kakb Kb Heil HII OTHO-
CHTBCST, UMBeTs coBepIIeHHO NHOI CMBICTH BH MpUMbEHeHIN
Kb JOJKHOCTHBIMG JINIAMb, HasHaYeHHBIMDB l'ocypapems,
II Kb BBIOOPHBIMB HApOAHBIMB IIPEACTaBUTEIAMDb. SABChH
0c00eHHO APKO BHICTyHaeTs Touka 3pbuis ma [ocypmap-
cTBeHHYIO Jlymy, kawkb Ha BBRoOMeTBO — 0HO Ccpegm MHO-
MUX'b: BBIOOPHOCTH €5 YJIeHOBH €CTh JININb Kakbh Obl TeXHI-
geckass ocobOenHocth Bb 3ambimenin uxs gosampoct. Co-
BEPIIEHHO MHOIl MOPAZOKD Mbl HAXOAUMB BB OOJAbIINHCTRE
KOHCTUTYILIL ¢TPOTO AyAJIUCTHUeCRAr0O TUIIA: TaMb, 00OBIYHO,
yCTaHaBJINBACTCHA, YTO HII OAUHD YJIeHB HapjiaMeHTa He
MOReTh OBITh IpelaH’d CyAy BO BpeMs MapJaaMeHTCKOI
ceccln Oesdb corsracis mapJaMeHTta (aBCTPlilcKiil 0CHOBHOI
BaKOHB 0 HapoaHoMb mpepcraBureabcetsh, No 141, § 16;
IpyCcCKasg KOHCTUTYIA, ¢T. 84; repmanckas, ¢r. 31). He na-
XOAUMB MBI 3abch M TOIl KOHIEHIN TIPecTYIJIeH1A 110
JOJEHOCTIL HAPOAHATO IIpefcTaBUTe A, KOTOPYIO YCBOWJIO
ce0’b pyccroe rocymapcTBeHHOE IIPaBO.

Yupesgnenie 20-ro ¢eBpass BBeJO JULIL OJHY HOBYIO
CTaThl0, HOCBANEHHYIO HEIPUKOCHOBEHHOCTH JIeIyTara
(cr. 16): «uasa smmeniss cBobomsr wieHa locypaperBeH-
Hoit Jlymer Bo Bpems es cececln JOJMHO OBITH HCIPOIIEHO
npeaBapuresbuoe paszpbimenie [Jymsr, kpomb cioyuyas npu-

1) Takums obpazomb mnpeobpasoBanie Bepxosnaro YrojloBHAro
Cyna Ha ocumosanin Boicowaiime ytsepsgennaro mubuia I'. Cosbra
22 anpbaa 1906 r., T.-e. ocyuiecTBiIeHHOE 3a HBCKOIbKO JIHell 10 OT-
KpBTiA nepsoit  [lymbl, BugoudMbBHAIO cOCTaBb TOr0 yupe#djieHis,
KOTOpOe MOTJIO CYJANTHh WIeHOBD [lyMul. ‘

i B
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piedeHia wiena J{yMbl Kb OTBBTCTBEHHOCTI Bb nopAarb,
VKA3aHHOMB Bb CT. 22-ii, paBHO Kakb CJy4Yasd zaiepsRaHLsT
IpH  CAMOMB  COBEpUIeHinm TpecTynHaro AbAHlA WaM HA
cabayromiit geaby. BoabimmHeTBo KOHCTUTYILI JOIIYCKAeTh
rakoe sajepsanie Gesb corsacis magaTl ML Bb caydak,
ecall JenyTarh 3axBavyeHb en f]ag'r'ant- délitl); mermaooye-
Hie COCTABJSIOTH KOHCTHTYI[N Tpycckad (cT.84) m rep-
manckas (cr. 31) — owh jomyckaworh sajepskamie 1 Ha
cabayiomiii enb. slmoncras KOHCTUTYI(isI BB C€T. D3-Ii
He JIOIyCKAeTh apecTa JlelyTata Bo BpeMs ceccli 0essb co-
pJraciss mapJaaMeHTa «3a MeRICUeH1eMb CIydaenh sajiepyra-
pis wa wherb mpeerymieHis, a TakAe MOKYIIeHIA Kb BO3-
GysIeHiI0 BHYTPEHHATO BO3CTaHlsA 1 BHEIIHeIl cMyThbD.
[onyuaercst Buevarwbuie, 9To 9TH KaTeropim ywe, qbMb
06aacTh THEXD CIPecTYMHBIX'D ABsAHLIl, COBEPIIOHHBIXD TIPIL
MCTIOMHeHi WAl Mo IOBOAY WCIOJIHeHls 00s3aHHocTell,
Je:RAIMXD HA diaeHaxd JlyMb», 3a ROTOPBIA YRasaHHBbIE
YieHs! IpuBJIeKaloTes Kb otBbrersennocti?). XapakTepHo,.
YTO TBOPIBL AMOHCKOI KOHCTHTYIi11, 3HaBIIie, 0ess comHab-
Hifl, IPYCCKO-TePMAHCKIil MOPAJOKD, He TPUSHAII Heo0Xo0-
JIMBIMB BOOPVIKNTH HPABUTEILCTBO IIPAaBOMD apecra  Jie-
myTaToRh 0e3h corjiaciA majgarh Ha Apyrou AeHb nocrb
npecrymienis. Hame 3aroHOAATEIHCTBO snbesr  Ooarke
0CTOPORHO, W, €CITI YTOAH0, Ooarbe MOA03pUTENbHO yCTa~
HaBauBaeTh mpefgbiabl AenmyTarckroil HempHKOCHOBEHHOCTIL.

Bek i mocranosaenis Hamin Mmbero Bb VupesaeHisaxb
Tocyaapersennoii [lymst u Tocypapersennaro Cosbra; nm

1) Aperpiiickiil OCHOBHOIL 3aKOHD, o 141, §16, fame BB ATOME.
cayuak Tpebyers, uToOB CyAh HEMeIEHHO yBBoMIIL pesn/ieHTa
nazarthl; mocabaHAS MOKeTh MOTpefoBaTh CHATIA apecra M OTI0Ke--
Hig npecrbosanis HA Bechb CPOKD CeCCl.

2) 1to, Commentaries, p. 388 etc.
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‘OJIHO 113h HUXD He Obl10 mepeneceno Bb OCHOBHBIE SaKOHH
23-ro anpbaa. ABTopH uXbs Kawkbh Obl He CUHTAJM, YTO

VKas3aHHbIsl HOPMBI II0 CBOeil BayKHOCTU [OJKHBL 3aHATH
mbero cpean mocTaHOBIeHlil, onpexbJaAONUXB  OCHOB-
HEI 4YepThl pyccRaro rocypapcTBeHHaro crpos. Tawoii
B3TJIAB OMHAKO JfaJeKo He CcOOTBBTCTBYeTh TUIINYHOMY

ROHCTUTYIIOHHOMY mpaBy. Msr mocrosanno Berpbuaems

I000HBIA ITOCTAHOBJIEHISI BD CAMBIXH TEKCTaXh KOHCTUTY-
11ii, IPUTOMS BECHMA PasJIMYHBIXb, HAPOAHO-CYBEPEHHBIXD
I OKTPONMPOBAHHBIXDH, €b HeperbcoMb Ipah HAPOAHATO
IIpejIcTaBUTe bCTBA I MOHapXnmiecknxb Hadaxs'). Uss
nmocabauAro poga KOHCTUTYILT MOKHO 3beh HasBaTh MPyC-
cryio (§ 84), repmanckyio (V, 30—31), smoncryio (52—53),
aBeTpiiickiii ocnoBmoit 3akons 1867 roma (No 141, § 16).
Mbl HAXOAUMD, HAKOHEIh , IOI00HBISI TOCTAHOBIEH1A B'h KOH-
CTUTYIIAXS BTOPOCTEIIEHHBIX's HBMEIKUXD I'0CYEapCTBD —
casaperoii (V1II, 26—27), suprembepreroii (§§ 184, 185),
camencroii (§§ 49—50)2). Mesway 1bmp mamm (OcHOBHEIE
Saxonsl 23-ro anpbiasa BoBee He oranuapTes 0co00il JIAKO-

1) Cp. past Tepwanin, vanp., Sonntag, Der besondere Schutz
der Mitglieder des deutschen Reichstages und der deutschen Land-
tage gegen Strafverfolgung und Verhaftung; mra Ascrpin — MoHO-
rpadia Seidler, Die Immunitat der Mitglieder der Vertretungs-
korper nach oesterreichischem Rechte. OrHocuTenbno mmporoii mo-
CTAHOBKI TapiIaMeHTCKUXh NMMYHHUTETOBD, KOTOpas JaHa BB 44-i
1 45-ii cr. Gembriiickoii Komernrymin, cM. Thonissen, La con-
stitution belge annotée, p.160 etc.

2) Murepecuo sibeb comocraBnth ceiimosniii yerasn B. K. ®Oun-
aaagckaro 1906 r., cr. 11 :«ceiiMoBplii JTemyTarsb He MOKeTd ObITH HpH-
BIIeUeHD KbH CyaeOHOiT oTBBTCTBEHHOCTI NI JINIIEHD CBOOOIBI 38 BbI-

‘paskeHHBIA TN MEBHIA 1im BooO1le 3aero ImoBeieHie BO BpeMs npeHlit,

ecau ceiiMb He U3BABUTH HA TO COMIACIA ITOCTAHOBIEH1eMb, IpPUHsI-
THIMD  OOIBIIIHCTBOMD 2/ NPUCYTCTBYIOLIUXD MOJI0COBLY U CT. 12-5:

«BO BpeM# ceiiMa ceiiMOBHIl JIemyTars He MOKeTDh OHTh 0est corsacis

. T e T ]



HITUHOCTHIO 1 He HOCATH TON0 4aCTHAT0 XapaRrTepa; KOTOPBIIL
mpreyinys X0 Obl (PpaHIly3CRIMD KOHCTITVIIIOHHBIMD 38
reonaM®b 1875 1., rab ompeabaAnTesA NUIlb OCHOBHBIA qepPThI
Bb yerpoiicteh n KOMIIETCHI[IN BHOBBH CO3/1aBaeMbIX'b BbIC-
IMNIXDH TOCYAAPCTBEHHBIXD OPraHOBD. [TosTOMYy HPOILYCRIT,
O00HBIe yHasaHHbIM'L, HE MODYTH OOBACHATHCS 0OMIME
maapoms OCHOBHBIX'h 3aKOHOBDH, KaKh HE MOIYTbH 00BAC-
HATHCS 1 IPOCTOIL cayuaiinocThiol).

3) Mer yae roBopmim, 4TO Gosblliast IJi MeHbIIast
mpora M3dupaTenbHAro 3aKOHA HE CBASAHA €D ThMb NI
APYTHMb  pasTpanideHiemMb KOMITETEHIIIII TPaBUTEIbCTBA
[T HAPOJHATO TIPeiCTABUTeTbCTBA: 31beh BCRPBIBAIOTCS CRO-
pke COMIAIbHO-TIOTNTHYCCKI s, 4BMb JOPUANYECKIsT IPe/-
IOCHLIKII, 3% KOTOPHIX> MCXOAUII CO3J@TET 1 OpTraHii-
3aTOPHI JIAHHATO TOCYAApPCTBEHHATO nopsigka. Ho n3BBCT-
HBISI  HOPMBI MOIYINeHld Kb pn30upareabHoOMy TpaBy,
HecoMHBHHO, OTpamanwTh Ha ceOb MBICAL O TOMD I npy-
PoMb  OPIANYCCKOMB HOJOKEHIN HapojHATO mpejcTaBu-
rexberBa. (/b DTOIl CTOPOHBI HEJIb3s IPOITH MOJTYaH1EeM'b

cefiMa 3aRMIOUEHD TOAD CTPAKY 3a TPECTYITHBIA mhiicrBig kpowb ciy-
yaeB’b, KOTJa 0 3aflepiKaHii ero cocToAnoCh onpebienie cyaa, Il
OHG 3ACTUTHYTD NPU COBEPIIEHLIL pecTyaeHiii, BIeRyInxDb 3d c000it
HaKazaHie TIOPeMHHIMD 3AKI0YeH1eMD WM apecroMb HE venke 6 wb-
csanenn. CeliMoBBIT JenyTarTb, apecToBaHHBII BO BPEM:A crboBanis
pa ceiiMb, HA MHOMDB OCHOBAHIN, kpomb ymomMAHYTaro Bb CT. 1-ii,
MolskeHs OHTH OCBOOOMKAEHDB, OyHe O TOMB COCTONTCH OCTAHOBIIE-
Hie ceiimay.

1) A.A. JKussuiIeHKO, O OezorphTerBeHHOCTII HAPOIHBIXD
npegcrapureneii; JI. A Il amxmanms, BesorpbreTBeHHOCTH  J€ILYy-
TATORD [0 pyccromy mpasy («Bompoch [Ipasa», 1910r., IV, c.5).
Hauboabe orpannynTelbHOe TOMKOBAMIe IemyTaTCKaro NMMyHHITETA
no pyccromy mpasy jgaerb A. K. @0 H®D - Pezouns, O0b ocodeH-
HBIX'b TTPABAXDL BHIOOPHBIXD U1EHOBD . C. u wmenoss L. 1. («<Ryp-
‘Harh Munucrepcrsa IOctuminy, 1909 ., Ne 7).



126

pbilcTBYOIMUXD vV HACH OTPUIATEILHBIXD WAH abCcoJImT-
HBIXD VCJI0BLI msdupareabnaro mpasa. lseherno, rawrs
HIPORO OB YCTAHOBJEHBI HTH VCJI0BIA yike BB l[logo-
sReH1IT 0 BbBIOOpax® BB locymaperBennyio [[ymy 6-ro aB-
ryera (er. 7) — BB YACTHOCTH WCRINYAJINCH JUIa, TMOMA-
BEPTUILACS CVAV 3a MpecTyOHbIA abAHIA, BIERYIA 3a
c000il JmImeHle W OrpaHNYeHle TparRb COCTOSAHLIA JanbO
NCRIIOUEeHIe 13% CAYyHROBI, KOIAA OHI CYAeOHBIMI TIPITOBO-
pamil He OTpaBIaHbl, a TakAke COCTOALA MOAb cabacTBleMb
1 CYAOMbH 110 OOBHHEHIAMB BB COOTBBTCTBYONUXD IIpe-
cTynHBIXD biaaxs. Beb ot orpannuenisa mepenuin Bh B
Ooopusiii 3arkous 11 meradpsa 1905 r. mw 3 1oua 1907 r.t).
Hu oauo eBpomeiickoe 3aROHOJATEJIBCTBO He UAETH TAKB
IaJeKo I0 TYTH orpaHmueHlii nadupareabHaro mpasa, Bbl-
3BAHHBIXh MPOCTHIMB (AKTOMB HeompaBfaHlsd (X0Ta Ob
Bh HpUTOBOPS BOBce He OBLIO JINIIEHIS I OT'paHiYeHls
paBh COCTOAHIA 1IN UCRIIOYEHLA U3% Caysk0bI)?); Hurgb
MBI He HaXOAUM®b I IPaBOOTpPaHIYeH1il, CBA3aQHHBIXD Ch 1C-
KJAIOYEHIeMb W13h COCJOBHBIXB 001ecTBsH?). [laske sAmon-
ckoe ma3dmpareabHoe IpaBo 0coOeHHO nocab pedopmel
1900 r. oTrIONH He UAETH TaKb AAJEKO MO ITOMY LIYyTH,
RaKb pyccroe?).

1) Bw zakowb 3-roipmdA, cr.10-7, BRIKOYEHA OJIHA HOBas Kare-
ropis OrpaHIrdeHHEIXS BB H30UpaTeIbHOMD Npash — cocrosAmie mogb
OMeROil.

) Hanpuwbps aBcrpiiicklit Reichsratswahlordnung, § 20, 4.

3) G.Mevyer, Das parlamentarische Wahlrecht, S. 457.

4) CornacHO TIepBOHAUYaIbHOMY H30HMpaTeIbHOMY 3aKOHY, U30Mpa-
TeILHEIMU IIPABAMII He M0JAb30Balnch: 1) aymesnoboibHee; 2) GaHK-
pOTH; 3) auiia, JTUHIeHHBA BBYHO I BpeMeHHOo Ny O/INYHBXDS IpaBh
(mo mepesoay UNro — deprived of public rights or whose public
rights are suspendend); 4) mpucy#&IeHHBA Kb TIOPEMHOMY 3aKII0-
Yyeqio, ecan He nponrio 3 abTH ¢ KOHIA Hakasa”ig WiH ¢b Mpo-
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XapakTepio, d9r0 TOAOOHBIA HPELOCTOPOARHOCTIL HE-
cpaBHeHHO 3HaunTesbHbe, gbMmb TH, KOTOPBIA OTHOCATCS
Kb TOCYAapPCTBEHHOI caya0bl): na nocabaneil BIIO.THS
JeraJbHo MOTYTH HAXOAUTHCA JIIOJIL, MOMM3HEHHO JITIIEH-
pple M30HpaTeIbHBIX'h MpaBh — MOTYTH 3aHNMATL CaMBLA
BHICOKIS TOJRHOCTH 7o mpeachmarens copbra MUHIICTPOBD
proTounTeNbHO. Takroe cBoeofpasHoe IIOJIOHEH1E OJHAKO
gerphuaercst me BIepBbe: CT. 7-5 Vupesgaenisa ocyrap-
ergenHoii  JlyMbl moBropsuia cr. 27-10 [Tomoskeniss 0 3em-
crnxh yupesjeniaxs (o mpoa. 1906 T.) m er. 33-10 L'opo-
JIOBOTO TOJIOFKEH1s (10 TPOJ. 1906 r1.)2).

meHisg; 5)AHMIA, TPICYHIEHHBIA M0 CTAPOMY ROJERCY Kb IpUHY -
TeMhHHMD paboTaMbh He MeHbe Toma Wil Kb TiopbMh 3a MOINTIH-
yeckia mpecTyIuieHis He Menbe rojia, — ecid Cb ITOTO BpEMeHII He
apoiio 3 IbTh; 6) OCyHIeHHBIA 34 sbpy, — eciu He IPOLLIO 3 THTD.
Bt zaxomh 1900 r., 1I, 11, stm mocabamis TpH rgareropinm 3amb-
HeHsl onHOI: «those who have been sentenced to a punishment
of imprisonment or heavier punishment and are in interim, before
the judgement taken effect». Ito, p. 218, 268.

1) Mel coBehbyMb He HAXOAUME coOTBBTCTBY OIIXD OTPaHMYeH LI,
CBSIZAHHLIXD Cb CYANMOCTHIO, MCKIIOYEHIeMD U3 COCJIOBIIT 1 T. .,
BB YeraBaxb 0 ciry#iob rpamaancroil. EnuncrsenHoe mogoHH0e Orpa-
audenie Bp Yerapbh o cays6b mo ompepbieniio 0T NPABUTENIbLCTEA,
y. I, rm. I, cr. 12 um 13, HKacaercs CBAIEHHOCILY sRUTeII i, 100po-
BOIBHO CHABIINXH Cb ce0A CaHb U INIMIEHHBXD €ro: BL MEPBOMD
ciyua cBANEHHIKN He MOTYTDH OBTH TPUHATH HA cay#Eoy panbe 10,
NbAKOHB — panbe 6 1bTDH; BO BTOPOMD — pambe 20 u 12 wbTH; HEp-
KOBHBIE ke NPUYETHITKI, HICKIOUeHHbe n3h AyXOBHATO 3BAHIA 32
MOPOKH, He MPIHIMATCS COBCBM®.

2) Bp Ilomoskenie o BhOOpax® B . J1. He BOLNIO TOJBKO yCTpa-
HeHie JANIb, COCTOSAMMNXD HOMD TIACHBIMD HAA30POMD NOJNIiN, KOTO-
phie, COMTACHO TPHUBEJEHHBIMDB CTAThAMD, He JOMYCKAIOTCH KD 3eM-
CRIMD 1 TOpOfACKUME BhOOpanb. Bb copbmianin, 0OCYRAABIIEND
npoexts JlymMpl 6-T0 aBrycTa, MPEUIaraiock BBECTH II 9TO abco-
JoTHOe yeiaosie, HO pbuieno Opio He YCTPAHATH OTDH n3dupareidhb-
HATO TPAaBA TIO;{HAJBOPHHIXD.
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Buiboproerb, cospgaioniasgs usbCeTHYO HE3aBHCIMOCTD
IS JAaHHBIX'B NOJYKHOCTEIl mJjm 3BaHlsA, He3aBICNMOCTbD,
KOTOpast OTCYTCTBOBAJIA TaMb, Iih mommnocTh 3ambinaeres
o HazHavyeH1lo, TpeboBaga Karb Obl n3BbeTHATO IIPOTHBO-
Bbeca. DT0TH B3TIIAADB, BeIpadoTaBiiliics mpnm 4ucTo O0po-
KpaTndeckoMs CTpok, ObLIB IlepeHeceHd He TOJbKO Ha
BBIOOPBEI BB 3aKOHOCOBBIATENIbHBI, HO I 3aKOHOAATEb-
HBIII OPTaHDb, CO3AaBasd cBOCOOpasHbIil I[eH3b 0O01Iell 11 IO~
TIYECKO OJaroHaiesKHOCTII, KOTOpas IMpeAloaraers OT-
CYTCTBie HaXO:KAEHIsS MOAh cabpcrBieMs U cyfoMb n TEMb
Oombe orcyTcTBie OCY:;KAeHlsA, X0TdA Obl I CMArYEHHAro,
0 pAAY craTeii HAiero yroJoBHAro Kojexcal).

Mpr wmambruan roaBHBIS  0COOEHHOCTH OPUANYECKATO
MOJIOZKEH1A HapoHaro IpecTaBuTe bCcTBa, KaKbh OHO JTaHO
B OCHOBHBIX'Hh JaKOHAXh I CMEKHBIXh T'OCY/IaPCTBEHHBIX'D
aKkTaxX’h, U COIIOCTABUJN €T0 II0 MIpenMyIlecTBy ¢b JaH-
HBIMII TBEX's KOHCTHTYI[LIT, KOTOPBIA OTJINYAI0TCA SCHO BhIpa-
FReHHBIMD OKTPOUPOBAHHBIMB XapaKTepOMb II ITOCTPOEHBI
Ha Hpu3HaHin MoHapxmyeckaro nmpunnuna. Ho m mpm ra-
KOMH COIIOCTABJIEHIN HOPMBL HAIIero TOCYyHapCTBEHHAro
yeTpoiicTBa  BeITBIAOTCA CcBOel  OrpaHuYnTeIbHOIl TeH-
JeHIfieii Bb OTHOMIEHIN ITPaBb IPeAcTaBUTEIbHBIXD yupe-
srpeniit. Heemorpsi na maandgects 17-ro oxrsdps, MHOroe

1) Beb arn mpaBoorpaHudeHis BBOAWINCH 1 BHOCTEICTBIN mHpa-
BUTEIBCTBOMD TaMb, b ycraHapiIuBaaoch BHOOpHOE HAYAIO0, Ha-
npuwbps BH U3TAHHOMD BB MOPAAKE cr. 87-i yrazb o crapoobpsaL-
YeCKIXh U CEKTAHTCRUXD 00uumHaxs 17 owradpsa 1906 r. (I, cr. 28;
I1, cr. 28), BH 32aKOHOIIPOEKTE O whkcrHOMD Ccyab, 0 BOIIOCTHOMD 3€M-
cteh, o semersh BB 3amajgHBXb rybepriaxs u r. m. Horga Focymap-
creHHass J[yma BBHICKa3bIBAIACh npn MPOXO0K/AEHIN 3aKOHOIPOEKTOBD
0 cTapooOpsAgIeCKIXD OOIMUHAXD I O BOJOCTHOMD seMcTBb 3a ycrpa-
HeHie 4YacTi HTHXDH OrpaHMueHlii, IpeacTaBHTelN MPABUTEILCTBA
gen3wbHHO OTCTAMBAIN NX'bB COXpaHeHIe.
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1 b komnereniiin ocypapersennoii [lymMer 1 BB VCIOBLAX'D
ess whsareapnocru Gorbe cooTBBTCTBYETH 3aKoHOCOBBIA-
TeqbHOMY, 9bMB BaKOHOATEJILHOMY coopanilo. Bb oco-
GemmOCTH 9T OTPAHNYNTEIbHAS TEHJCHIIA BUJHA TaMb,
rrh OTKPBIBAETCS BOBMOAHOCTD KOHQIMKTA MEHIY Iymoii
y PYTHMU BHICHIIMI TOCYAAPCTBEHHBIMII OPTAHAMIL; 34~
KOHOJIATEJb BCIOJY CTPEMUJICs OCTaBUThH nocrbmgHee CI0BO
e za Jlymoii. 1buHoil TaKOro CysKEHLA roMIreTeHtin abii-
CTBUTEJIBLHO YCTPAHAeTCs I0YBa I whbararo psAga KOHQIIE-
Topb (HAUp. OTKJIOHEeHie Olofkera). OTO — BBIBOAB U3
IPOCTON0 COIMOCTABJICHLHA KOHCTUTYIIOHHBIX> HOPMB, 9y-
;waro Kawoii 6B TO HU OBLIO IOIHTHYECKOI ObHKM
er 0 OJIAHBL anBHéTb OMITHAKOBO 1 JIIOJIT, CUNTAOIIle, 9TO
5OJIBIILA TIPaBa HAPOJAHATO HMPEICTABUTENbCTBA HE COOTBBT-
CTBYIOTH MCTOPUYCCKIMD IIOTPEOHOCTAMD Poccin BB HaH-
HYI0 DIOXY, U JIOJM, cTpemsAllecs, M0 CJI0BaMb npeach-
narens nepsoit [ocygapersennoii [LyMer, Kb COBEPIICHHOMY
ocyiecTsiaeniio TEX® mpaBb, KOTOPHIA HCTERAOTH USH
caMoil TmpUPOJBI HAPOAHATO IpejicTaBuTeIbeTBAl).
[IpepcraBaenie o mberk, Koropoe ROMKHO ITIPHHALIC-
/KATh B OOHOBICHHOMDB CTPOh 3aKOHOIATEJIBHBIMD OPTa-
HAMB. Bb HAMOobIIeiil cremern ompexbasercs TbMb B3TIIA-

1) BerynureapHas [pbub 27 anpbiaa 1906 r. HoncraTupoBaHie
oranyiii OCHOBHBIXDH SAaKOHOBDL OTH TUIIMIHATO KOHCTHTYIIIOHHATO
mOpAKA He eCcTh elle MOMNTHUECKliT peuents NI UXb n3wbHeHiA.
Mo:xuno BemoMuuTh 37bch cioBa MoOHTeCKBE BD koHI'E 6-ii TIIaBH
X1 KHEDH OTHOCHTENTHHO AHIMMLHCKOH KOHCTHTYILIN: «je ne prétends
point par la ravaler les autres gouvernements, ni dire que cette
liberté politique extréns doive mortifier ceux, qui n’en ont
qu’une médiocre. Comment dirois je cela, moi qui crois que l'exces
méme de la raison n’est pas toujours désirable et que les hommes
saccommodent presque toujours mieux des milieux, que des extre-
mités ?»

Komuaspescriii. 9
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fomMb Ha BepxoBuyio Bracrs, ROTOPBLI 3atteqatabacs B Ha-
mnxs OCHOBHBIX'S 3ak0HaXD. [|15 yACHenis 0pInIecKuxs
[IPEAIIOCBIIORD HSTUX'D MOCABIHNXD HeoOXOINMD aHa I3b
yHasanHaro B3IJIAA, NHOIJAA 3aTeMHsIeMaro HEeTOYHOCTHIO
GopmMBr I pemariin.
ELE

Ocuosusie Sakonsr 1906 1. OTKpHBAIOTE IIABY «0 CV-
mecrss Bepxosnoit Camonepskasnoit Baactuy crarbeii 4-ii:
«mmeparopy Beepoceiiickomy mpumamessnTs Bepxog-
Hasg Camopepswasuas Biacrs. Ilosunoartses Biactu Ero
HE TOJBKO 3a cTpax®, HO u 3a coBbers camb Bors moee-
wbBaersy. Idra crarba samwbuuaa 1-ii erateio craparo
Croga OcHOBHBIXD I‘OC}_TI[EIPCTBBHHBIX’L.88_HOHOB'L: «UAmme-
parops Beepocciiickiit ects Momapxs camopepsRaBHBIIT
u meorpannmyensslii. l[loBuroBarbesa Ero siactn ne Toabpk0
3a CTpaxb, HO U 3a coBbers cams Bors moembBaeThy.
Yro coxpanuiocs u wro uswbamiaoch BB ompenbiaenin
Biaactu l'ocymapa npn mepexoab b HOBOMY €TPOIO?

Honosenie monapxa wacro umbers ropasmgo 6oabe ray-
Ooroe meTopmyeckoe, wbmpb Iopuamueckoe obocHoBaHie.
lIpaBoesia onpegbaenia oToit BIacTH, QOPMYJIBI 3ak0HO-
AaTeJbHBIXh IMaMATHUKOBD U YYpPEAUTEeJbHBIXH XapTiii —
TOJAbKO ITOBEPXHOCTHBIN €JIOil, KOTOPBIT HAKNHYTH HA BH-
KaMu oTJaraemlecs ILiofel 1o0bas u mopaskeniii 86 60psot
C'h OKPY/HAOIUMI COIIaJbHBIMII CUJIaMU, Ha oTmedarib-
BaBIIIACA NPUBHYKN, BEpoBania u uyBcTBORaHIA. Pyccrasn
neTopla Obljia NeKI0YuTeabH0 Gbaua yeToiunBbIMu 10 PIi-
YeCKUMI OTHOIIEHIAMI, 1 Kb Heil 9T0 0co0eHHO npuMbHIMO.

Baacrth MoCKOBCKaro rocymaps, EBIpOCHIAs u3h BOT-
YNHHBIX'D IpaBh KHA3s-3eMIeRaIaAbabla, nuTanach mpeskie
BCET0 IOTPeOHOCTAMHI BOEHHOIl 3aIINTHI, HAJORUBIINMI
Takoil rayOoklil oTmev4aToRds Ha sKU3HB MOCKOBCKAro To-
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cymaperBa. 9ra BAIacTh Berpbuana b cheph cBoero Biis-
Hisg 60ApCTBO ¢b 00ApCcROIl mymoil, 3eMcKle cOOOpBI, IAT-
plapuiectBo. — BeTpbuana b npobaeckir 3eMcKoil 1 001Ie-
CTBEHHOII MBICTIN, KOTOPBIE BRICTY AT TEMB spde HA Pon'B
YTBePHA0NUXCA IPURABHO-TANIBIXS Havaasb. Ho sgbeb
He MPOUCXOAII0, 00OBIKHOBEHHO, ITOJINTHYECKIXD KOHPINK-
TOBB, 100 He BeJOCh CO3HATeNbHOIT 11 onpepbaentoii CopbObI
3a BJaacTb. OrcyTerBle mOuYBHl AJis MOoAo0OHOIE GOpbOBL MO-
#KeTh OBITh BCEro Jyulle oXapaKTepusoBaHO CJOBaMII
B. O. RaoueBcraro, kKorjga oud n300pazkaeTs poib 00ApP-
croii mymbl: «l'ocymapb esmemnerHO abaanas MHOTO IpaBu-
TeJbCTBEHHBIXD Abab 0es3s yuactia OoApcraro cosbrTa,
KaKkbp 1 OosAperiii copbrs phmans muoro pbas 6esn yua-
crifg rocygapa. Ho s1o BwIZBIBAZIOCH cOOOpaskeHisMI Mpa-
BUTEJILCTBEHHATO YA0OCTBA, & He BOIPOCOMB O IOJHUTHYE-
CKUXb IIpaBax’d 1 IpeporaTnBax’b, OBLIO HPOCTHIMDB Pas-
nbiaenieMms Tpyga, a He pasrpaHmueHieMd BaacTm»l). OTO

1) «bosipcrasa gyma», c.478—479. 9romy BoBCe He MPOTHBOPH-
UUTH - BHAYEHIe, KOTOpoe BbH COUIIAIbHON RUBHI MOIYYUIN BO-
MPCCHI, CBfA3AHHBE Cb LAPCKUMB TUTydI0MB, M. [l b 1 K0 H O B B,
Bnacre mMockoBckux® rocymapeii, ¢.133. Boolme, XoTs, mO copa-
BeINBOMY 3ambyaHilo aBTOpa, «Bb HACTOAIIEE BPEMs He MORETH
O[JIeKATh CIOPY TO TOJd0KeHle, 4TO caMbBlA el caMojepraBHOIL
BIIACTI IIO3aIMCTBOBAHB! 135 Busautiny, HO 9TO ellle OTHIOAbL HE OIpe-
abIseTs T0ro, HACKOIBKO MOAOOHAA UIed MOTIA SIBHTHCA KaKOIi-
HuOyb mnpeoOpasyoieii HaINYHBIA OBHTOBBISA OTHOLIEHIS CILIOIL,
I 7Re OHA TOJAbKO [JaBajla UMb TOPKECTBeHHOEe U PUTOPUYECKOe BEHI-
paxkenie. Bwbmmniit xaparrteps Busautiiickoii mmeomorim ocoGeHHO
noayepkuBaas 1. H. JRpanoss: «mapommamoch Bb Mocksb ur0o-TO
HoBoe u HeOwmBasoe. KummHbE 0N M03a00TUINCH IaTh HTOMY HO-
BOMY 1T HeObIBasoMy onpebiaennyo gopmy, ctniab KOTopoii oTBBUaIs
INCTOPIYECKOMY KpPYrosopy u JUTepaTypPHOMY BKYCY HXD SMOXH...
Moo am ymMaTh, 4T0 Cpejin pyCCKUX®b 0l 0OTKPOeTes KaK0e-To
ocobeHHOe yBiIeuyeHie BUBAHTIIICKUMN WIEAMH, Kakb pasdb BbH TO

9*
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parTuuecroe, OBITOBOE cAMOBIIACTIE, KOTOPOE HE UYBCTBYETh:
Jaike Bh OOBIKHOBEHHBIA BpeMeHa MOTPeOHOCTH Y4YecTb U
sarpbouTe BBH ompemxbaennoit dopmyak cson cuasl. Ecan
loanns I'posssrit s momemurbs ¢» KypOeknms passirs
HACTOSAILYI0 TEOPlI0 CaMOJepsRaBis, TO e Pesnrio3HO-II0-
JUTHYECKUXD OCHOBBL He OCHApUBAJIh U ONIOHEHTH HapsH;
BOIIPOCH IHEJIh JINIIL O TOMbB, KaKbh dTa CcaMoJepsRaBHAasd
BJIACTh MOJKHA IPOABIAThCA. Roneuno, gunactudeckiii
RPUBUCH CMYTHAr0 BpeMeHU, IpeBpaTHBIILiCA BB RpH-
31ICH OOLIEroCyAapCTBEHHBLIT, TTOCTABUID IIePe’h PYCCKIMI
JIIOABMI 9TOIl smoxXn abilcTBUTEABHO HOBBIA MOJINTIHYECCKLSA
3ajjaun um Janab MOBOAH MCKATh (OopMajbHAro pasrpaHu-
YEHIA MeAY eAMHOJNYHONW BJACTHI0 [apsi U IpaBaMi
BBICIINX'h TOCYAAPCTBEHHBIXs OpranoBb. Ho Takoit Heosku-
JaQHHBI MOABEMD MOJUTHYECKON U IPaBOBOIl MBICJIN OKAa-
3aJICs1 COBEPIIeHHO YeMepHBIMbB, I caMbIsd 00CTOATEILCTBA,
[P KOTOPBIX's BCTYIINII'G HA IIPECTOIS 1apb HOBOI AMHACTIIM .
XapaKTepHbIMb 00pasoMb U3IJIaAUINCh U3 HCTOPUYECKOI
IaMATH, TAKb YTO B'h HACTOsIIIlee BPEMsI eIBa JIi OCYIIeCTBIMO:
B0o0OIIe — oTabunTh 31Ech sAApo neruHpl 01H Jerengsl. [lo
whkpb yreepsrmenis punactin Mockoserast Pycs cranoBures
HOIpeRHeMY MaJio 0JarouplsaATHOI IOYBOI 1 AJA IMOJINTU-
YeCKUX'b HpHTHBaHiﬁ 11 YTBEPRAAIMNXD NI OTPUILA0INXD
HTH TOCTBIHLIA I0pUANYECKUX's IT0J0:KeH1ii; 3ben Beerrbio
I'OCIIOJCTBYeTH OBbITH1).

BpeMsi, KOrjla TocydapCcTBeHHBIl cTpoli, NXb BOILIOMABIIL, Tepbis
KpyIIeHie, KOra BU3AHTIHCKOMY <«IApCTBY» IPUXOOUWIOCH BBICILY-
IATh CYPOBHIT MCTOpUYECKiT mpuroBopsb?» Kb 8TOMY IpHUMBIKAETDH
C.9.I1lxaTtoHnoO0B®D, Jleknim mo pycckoit ucropim, ¢. 139—140C.

1) B. 1. Ceprbesuus, KoTopslii Beerjia Ol TAKD CRIOHEHD NCKATH
I BB NpouutoMms Oombe TOUYHBIXD WPUAUYECKNXB POpMB U HegooIirh-
HUBAIB Ch ATOH CTOPOHB MPOIECCH CTUX1HO-0OBITOBBIE, TOBOPUTD:
«Bo33pbHle HA BIAacTh rocyjapsi, KaKb BIacTh aOCONIOTHYL, elle




133

Hberompro nnave gbiao 06cronTs B NETPOBCKYIO SIIOXY.
Hmporo paspeuratorcs upegbast BospbiicTBia BepXoBHOI
BJIACTII HA 001EeCTBO, I COOTBBTCTBEHHO MCHBITHIBACTCA T10-
TpedHoCTh 00e3nednTh MOPAROKD GE3IPeKOCJTOBHATO MOBI-
HOBEH1s1, 00e31eunTs ero BebMu MOTHBAMI: TECTIOTIYECHI il
rysepuemenrtamusms llerpa peBrmBo cmorpursr Ha Bee,
410 TanTh BH cedb mombxy ero smeprim — paspyiuTesn-
Hoii 1 cosuparenbnoii. lerps — «Momapxs camoBaacTHBIIY
Karb BBIpaskaioTca BonmHckle ApTuryJibl, mepeBojs HIim-
TeTh «CYBEPEHHBIi» U 00bACHAA, TOYeMy 3a OCKOpOJIeHie
Monapxa foszxHa OBITH HABHAYEHA CMEPTHAS Ka3HbL); TOUHO
TaK®b ske, coramacHo [lyxosuomy Permamenry, ons — eguubrii

He CIOMINIOCh OKOHYATEeIbHO BL MOCKOBCKOMB rocymapcTsh. OmgHn
8h rocypapeii mpoBoamiIn 5To Bo3spbHie ¢b Ooableir sHeprieii,
Apyrie — cxa®be, Ho Bb 3a ko H®B 0HO eme He OBIO BHPAKEHO
u moromy OBIO mpeMeToMb mojieMuKn BB mepenuckb Iposmaro
1 ypOckaro. Pagows ¢b BIacThio, IpUHALIeRANIECH rocyjmapio,
BecTpbuaemcsa eme b wbKOTOpOil  moneil  yyacriga  mOITAHHBIXD
BL BEPXOBHOIl BiIacTm». — Jlexiinm mo meropim pyveeraro mnpaea,
(m371. 1889—1890 arapmem. r.),c. 254. Bospaman B. H. Ynuepnny, Cep-
'BeBUYD IyMaIh, UTO 3eMcKie cOG0ps UMBIAN BOOOIe He TOILKO COBRE-
IATeIbHbIIL TOT0CH, XOTH, KOHEYHO, OTYeTINBA WPUANYecKass Xapak-
TePUCTURA UX'B MOJI0KEHISA, IPU IATKOCTH BCBX'S IPaBOBHXS MOHATII
OIOXM, MpecTaBilsAeTcsa HeBO3MOKHOI. JawbuarenbHo, wro 3pbeb
CeprbeBnus B 910il 0BHKE 36 MCKIXH COGOPOBH CXOMMICH CO CBOMME
agrunofgoms — B. O. Himouesckuns. Cu. «Rypes pyceroii metopims,
r. I, c¢. 255. Cp gpyroit cTOpoHH, STOTH B3TIAID YVHRIH HJIean-
3aIlin, Bb KOTOPYIO BHAIL aBTOPH MOHOTPadinm 0 3eMCKUXD cofopaxs
B. Jlarkuns.

1) ApTuryas 20, TOJIKOBaHie: 9TO cAMOBIACTIE BHIPAMKACTCA B Oe3-
orsbrersennocTu («auromy Ha cBbrb o cBonxs mbhaaxn orsbra mars
He MOJMeHDy ), HeOTPAHMYEHHOCTH U MepBOHAYAILHOMD XaparTteph
BIACTH, IOTYYeHHOI CBBIIIE («CHIY 1 BIACTH nMbeTsh, CBOI rocygap-
CTBA I 3eMIN KO Xpucrianckiii [ocymape mo csoeii Boms u Gaaro-
MHBHIIO yOpaBIaTb»).
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HOCHTe/Ib CaMOJepsRaBHOIl BJIACTH, U HAJIMYHOCTH PAIOMB
¢hb HUMb TIAaTplapXa MOKETH OHaCHBIME 00pasoMb CMYIATh
Haponuyio cosbers!). Oreroma siBerByers, uro Momapxs
ecThb BOOOINE eUHCTBeHHHIT HCTOYHIKD BJIACTH, PACIOPH-
JRAIONIIicA e Heorpanmuyenno u GesorsbrerBenno: Beb
JIIT@ W Y 9P eskIeH1A T0JIYYaloTh BIaCTh — MOCPEICTBLHHO-
JIM HEIMOCPeCTBeHHO — 13b €ro PVRbB, MOJIYYATh ee
Bb TBXB pasmbpaxs, BB KOTOPBIX's OHB IPH3HATS 32 0JIAT0-
UMb JaTh; BC'E OHU TaKb ke Iepeas HIMB OTBEYAIOTS.
tlerps mpepocrasasgers napbernstii samacs saactn Cenary,
ero HMpeeMHHIa NaeTh ero Bb 60Jbmnxbh pasmbpaxs sep-
XOBHOMY TaiinomMy cosbry. HoBbl Obummr me caMbisi 0THOIIe-
H1sl, — HOBa Obl1a OTPeGHOCTD, He 0BOJILCTBYSACH TIPU3HA-
HieMB 1XB B O6ITh, JaBaTh MME GopmasibHOE BEIpasKkeHie —
HOTPeOHOCTh, TBCHO CBABAaHHAA Cbh NPUBBIYKON Kb Bee-
cTOpOHHeil perslamenTtaiin. Taws ciaaraercs Tpagumis camo-
JAepsRaBHOIl, Heorpann4enHoii n 6e30TB’BTCTBEHHOIT BIACTH,
CUJIBHOIL, KOHEYHO, He dTuMI OPMYJIaMIl, — TPAUIIA, ITpe-
pPBaTh KOTOPOI HE MOTYTH YeCTOMOOIBLIS IIPUTA3aHIA Bep-
XOBHIKOBD U deMepHBIA MOJMUTHYECKIA CTpeMJaeHids HIg-
XeTCTBa 1 KOTOpas BHOJHE yiKknBaercs c¢b o0esmmedeHieMs
COI1aAbHO-IPUBILIETHPOBAHHATO TOJIOMEHIsS IBOPAHCTBA.
Erarepunt 11 npumiochk yske me yTBep:Kaath, a onpas-
AbIBATH CaMOJepsKaBHYI0 BJIACTH I JIOKa3bIBATH, 4TO OHA
NPONCTeKAeTh He 3% TpeHedpemenia Kb denosbueckoii

') Hacre I, er. 7: «Beanko m cie, 4ro 0TH COGOpPHATO NpaBleHis
HEe Omacaruesi oTevyecTBy MsATe:mell M CMyINeHIs, sIKOBBIE MPOICXO-
IATH OTh eAUHaro coOCTBeHHAr0 IpaBUTeds AyxXoBHaro. ldéo mpo-
cToii Hapoabs He BBOaeTh, KaKb PasHCTBYETH BIACTb JIyXOBHAsA
orp CavMopgep:aBHoii; HO Beamkole Beicouaiimaro Ilacteipa dectbio:
M CIaBOW0 YAUBIAEMbIil, MOMBIILIAETH, YTO TAKOBOI NPAaBUTEIh €CTh-
to Bropeiii Nocymaps CaMomep:RIy PAaBHOCHIBHBIL TWIN 1 OOJbBIIE:
ero... Taws mpocTeid cepina MHBHIeMD CUMB Pa3BpauiaioTCay.
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cBoOomb, a 13b 00BEKTNBHBIX'D YCIOBIil sKUZHI OTPOMHATO
1o cBoeii reppuropinm rocygmapereal). Tarkoe monmmanie
BJIACTH MOHapXa, KaKb eHCTBeHHATO MCTOYHIKA, OTKYAa
1O0JAYYA0Th CBOW IMOJHOMOYLS OJFRHOCTHEIA JINIA, ABIAI0-
I{IACA ero IPOCTHIMI OpyaiaMu, Berpbuaers ThMb 60abIIis
TpyAHOCTH, wbMB caoskHbe rocyapcTBeHHAA JKUBHE U TIpa-
BHTEJhCTBeHHBI anmapars. Horjga sTa Bodpacraiornas caoss-
HOCTH IIOCTABIJIA HA OYepeab BOMPOCH O CO3JAHIN BEIC-
X' OPTaHOBh 3aKOHOJATEILCTBA U YIPABJIEHIA 1 BOOOIIe
0 Ipeobpa3oBaHll TOCYAAPCTBEHHATO YCTPOiicTBa, IPUXO-
JULI0CH IepecMaTpuBaTh u opuandeckiii status BEPXOBHOII
BJIACTH.

Camas xapakTepHasi Bh3TOMD OTHOIIEH1 T ITOTIBITKA IIP NHAT -
aesxana M. M. Cnepancromy. Ons umbirs B BULY HacTOAIIee
npeobpasosanie Poccin BH KOHCTHTYIIOHHYI0 MOHApPXiio
I MPUTOMB YpEesBHIYAIIHO II0JHOE: OJHOBPEMEHHO Cb 3a-
ROHOJATEIbHBIMI OpTranaMil peopMupOBaJiCch CBEPXY J0-
HUBY yIpaBienie n cyab. «Bmegenie kb YioskeHio rocy-
AAPCTBEHHBIX'h BaKOHOBBY, HEOCIIOPUMO, CBUABTEIbCTBYETD,
9TO TOJNTUYECKLE ¢MBICIDH mpeobpasoBaniss ObLIG BIOJIHE
acens GHepaHcKOMY W BBITEKATHh N3H MOHIMAHIA MCTOPI-
deckoii Heobxomumocrn?). Ilo ero cmoBam®s, «obmiiit Tipe-

1) Tn. I1, er. 9-a: «Tocymapp ecTh camopep:kaBHblii, 1100 HIKaKadA
Apyras, Kakb TOJAbRO COeJMHEHHAs BB ero 0coOb BiIacTb HE MOMKETH
ABiCTBOBATL CXOAHO Cb HPOCTPAHCTBOMD TOIb BeINKAro rocymap-
ctBa» (9T0 mpocrpancTBo ompembasercs BL cr. 8-if). ITo er. 11-ii:
«BCAKOE JIpyroe mpasileHle He TOIbKO ObI0 Gn1 Poccim BpemHO, HO
II Bb KOHell'b pasopuTelbHO», & M0 CT. 12-ii: «Iyullle IMOBIHOBATLCH
3AROHAMD OB OJIHUMD T'OCIHOANHOMT, HEMReIN YTOKIATh MHOTIME Y.
B nrort — «camomepskaBupixs npasieniii navbpenie u KOHeIrs ecTh
CllaBa rpasfans, rocymapcersa nm I'ocymapsa» (cr. 15).

?) Ilmans rocymaperBenHaro mpeoGpasosanis rp. Cmepanckaro,
1371 «Pyccroii Mpican», ¢. 19, mpuwbd.: «kakoe, BmpoueMs, MIPOTNBO-
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MeTh HpeobpasoBaHis cOCTOUTH B TOMB, 4TOOBI IpaBJ/eHle,
nocers camopepsraBHOe, IMOCTAHOBUTH I YYpPeAUTH Ha He-
npembunoms sarowb»l). CpegerBo spbes — paspbienie
BJIacTeii, BB o0co0eHHOCTH pasmbieHle 3BaKOHOJATEJb-
C¢TBA 1 ICIOJHEH1 U OTBBTCTBEHHOCTH WCIIOJHUTEILHOI
BJIACTH — HE Ta «MeyTaTeJbHasg» OTBBTCTBEHHOCTH, O KO-
TOPOiT ¢b TaKONl mpoHieii or3pBagcsa TpomumHeklii, a oT-
BETCTBEHHOCTE TIepel’h HE3aBUCUMBIMbB, CJIBI0BATEIbHO
IpecTaBUTeIbHBIMG, opranoMb?). Takums oGpasoms 3a-
KOHHBII MOPSAMOKD OCVINECTBUMD JNIIL IIPH OI'paHmyeHln
camostepskaproil Bractn. ClepaHcKlil IpOTHBOIOCTABJIAETD
3abch JBa TOCYAApPCTBEHHBIXB YCTpoiicTBa, XOTA W IO-
KpBIBAEMBIX'h OHUMD SINTETOMB camojepsasnaro. «llep-
BO€ COCTONTH BB TOMB, 4TOOBI 00Jedb MpaBJieHle caMojep-
sRaBHOE BCBMU, TaKh CKasaTh, BHBIIHIMN opMaMi 3aK0HA,

OCTaBUUBb Bb C}/’HleCTB'ﬁ ero Ty e CuJjay u To ske IIpocTpaH-

eTBO camojiepskaBlifa. Bropoe yeTpoiicTBO COCTOUTH BH TOMD,

yToOBl He BHBIHNMI TOJAbKO (QopMaMil IOKPBITH CaMO-

phuie: semaTh HAY Kb, KOMMEePIN I IPOMBIIIIEHHOCTI I He JI0IY CKaTh
caMBIX'’h eCTeCTBeHHBIXD WXDb MNOCITBICTBI; #KelaTbh, 4TOOLl pasyMb
OBLTH CBOOOACHD, 4 BOJA BB IBOAXB; 4YTOOLI CTpacT JABUNAIUCH 11
nmepeMbHAINCH, a HIpPeIMeTh UX'b, melaHig C¢BOOOMBI, OCTABAINCH OB
Bb OJHOMDH 1MOI0AeHin; 4ToO6 HAPOAD 060ram@aicad M He IMOIb30-
BasICsA OBl AYUIINMI THIOAAMI cBOero oboramienis — cBobogoii. HbB1s
B ucropin npuvmbpa, o0 Hapomb MNpOcBBIIeHHBIT T KOMMepUe-
criit Mors mosaro Bb padcteb ocraBarbesy. G 21: «llerps Benuriii
B0 BHBImMHNXD PopMaxh MpaBleHid HUYEro philuTesbHAro He yCTaHo-
BIUIh BB MOIB3Y IOIUTIYECKROIT ¢BOOOJIBI, HO OHB OTBEP3D eil [aBepir
TEMB caMBIMB, 9TO OTKPHLUTH BXO0b HayKamb i ToproBirk. besn tou-
Haro HawbpeHis gaTh cBoeMy rocyaapcTBy MOIUTHYECKOe OpITiE, HO 110
OTHOMY, TaKb CKasaTh, NHCTHHRTY nmpocBbileHid oHB Bce Kb TOMY
MPlyroTOBUIIDY .
1) Ibid., c. 30.
2) Ibid., e. 41 u 88.
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fepskagie, HO OIPaHIYNTL €r0 BHYTPEHHE 1 CyIecTBeH-
HOIl cHJIOiE VCTAHOBJEH1T 1 yYpeauTh Aep:RaBHYI0 BJACTDH
fra sarons He caoBamu, HO caMbeMb gbaomi»t). Ilpn BTO-
poms mpeobpasopanin Biaacts locypaps Tounbe MOMETh
6BITH HAa3BaHA JepsRaBHOI, YEMB caMoepiRaBHOIL — KaRO-
BOil TepMUHD BB ABHCTBUTETHHOCTII YaACTO yIOTpeOJIsIeTe s
Crepanckums Bo «Beegenim. Mosmers-0birh, 3a5cH OblIIa
naphernas qumoromMaris, woropas whirana saMbHITE 0CBs-
{EHHBII TePMIHD «BJACTH CAMOJEpsRABHAMN?). Bmocaba-
cTBiN, KOT/a HTH TIJIaHBl KOHCTHTYIIOHHATO npeoOpasoBaHisd
0Ka3aJCh COBEPUIEHHO HEOCYIIeCTBIMbBIMIT, 11 CrepaHCRlii
BEICTYIITH B 00abe CKPOMHOIT poin KoguduraTopa i KoM-
MEHTATOpA, OHh IBITAJNCH BJIOKUTH PABIMYHBIL CMBICID
Bp ompexbiaenie camosiepasaBlia u HEOIPAHITIeHHOCTI?).

Pagoms c¢b stums ua nparrnrb Cocypapersennstii Co-
BETh, KOTOpPBIi, KOHEYHO, HEe MPEefCTABIAND HUKAKNXD
KOHCTUTYIIOHHBIXS JEMEHTOBB, HO BCe jKe BajyManb
6bLTh ¢b HheroabKo Oosrbe camMOCTOATEJIbHBIMB XapaKTE-
pomnb, TpioGphab €mcro cayseOHoe 3HAUEHIE W, eCTE-
CTBEHHO, Bb HTOMB KayecTBb 3aCIOHSANCA MIHICTEPCTBOMD:
camas Qopmysa: «sHaAs MubHio ocypapcrsennaro Co-
phra» (mepeoas: le conseil d’état entendu), cromn emy-
masmas Kapamsuma u sakmouasmas, 1o mubniio Cep-

1) Tbid., e. 31—32.

2) H. 1. [lanienko B < OCHOBHHXD 3aROHAXD 11 Gopwb npasienis
B Poccimy (c. 73 m 74) mpUBOAUTH BechbMa XapaKTePHBIL BH 8TOM
empicrb  pasckass, mepegannsii A. H. MypaBbesbiMb BB nucbmb
kb Iloromuuy («Pycckiii Apxusb», 1871 1.), 0 TpeBorbh, KoTopywo
mepexxmrs Crepanckiii Bo Bpemsa medarania GBOJA, ROIJA, MO OINIOI-
HOCTI HAGOPIMKOBD, B MEpBHXDH maparpadaxs HPOIyIeHo ObIo
coBo «Camosiepixaniey.

3) 'p. Cme p a Hc K1 i, PYROBOJICTBO Kb MMO3HAHII0 3BaROHOBD,
. I, €49 m cx.



138

rbeenva n Bragnmiperaro-Bypanosa, ussbernsie smeMents
orpannyenis Monapxal), Gpima yerpanena b Yupessgerin
l'ocynapcersennaro Cosbra 1842 r. Takums o6pasoms eme
HaranyH'b Beanrnxs pedopms napersopamis Agexcangpa 11
OpHaIIecKas NIpHupoga BepPXOBHOI BJIACTH OCTAETCSA He-
usMbuHOIl;  BRIpamascs onpexbaeniavm - PpaHIyscKaro
paBa, y pyCCRUX® yupeskaeniii He 0b110 «pouvoir déléguéy,
a Juib «pouvolr retenuy.

[Ipeobpasosania Amexcanppa Il mpamo He RoCHY/IHCH
rocygapeTBennaro yerpoiictea. MopanbHo-mosmTndecKiii
HpEecTuyKs MOHapXlm ObLTH BB YpesBblYAliHOil  cTemeHn
HOAHATH BEINKNMDB ABJI0OMB 0CBOOOKIEHIS KPECThAHD; I
harTh sTOrO MOABEMa OCOOEHHO Opocajcs Bb TJasa Ha
(poEs  CBOCKOPBICTHBIXB OJUTAPXUYECKUXD IIPUTA3AHLIL.
IT vEmb ne mewbe, cambre opujjuecKkie IPUHIPING, HA KO-
TOPBIXG 3uAAbICA TocyaapeTBeHHbI CTPOIl, CYIECTBEHHO
usMbHIIICE. MBI He TOBOPUM®B Vike 0 HOBOMB IHOHATIN
rpasgaHcKoii ¢cBOOOABI, KOTOpOE BBITEKAJIO W13 O0CBOOO-
ARIEHIA KPecThbAHB, HO — YTO elle cymecTBennbe ¢b 3aHN-
Maromeil Hach TOYKN 3pbH1A TocyaapeTBeHHO-TIPABOBOIT —
CO3/1aBaJICs He3aBnCnMblii cyas (justice déléguée) m mogun-
Hoe camoynpasJgenie. Oruysrgenle Biactu 3abeb coBep-
1a10Ch MOCTOAHABIMD 00pa3oMb Ha OCHOBAHLI 3aKOHA,
I yiKe Bh TaKOMB OTUY:KIAEeH1N OBLIB HJIEeMEHTH caMoOoTrpa-

)B.Ceprbesuus, Jlekniu no ucropin pyecckaro npasa, c. 310;
B.Bymamnoss, O630ps ucropin pycckaro mpasa, ¢. 252. Ompo-
Bep:KeHle dTUXb B3MIAA0B ¥y HopKyYHOBa, Pycckoe rocymap-
cTBeHHoe mpaso, T.II, c.74: yObmmenie BB OrpaHHUNTEIBHOMD
sHaueHin (popmyns : «BHABDL MHbHII T'ocymapcrBennaro Cosbray
e umbers 3a co0oii gpyroro ocHoBaHig, Kpomb HBKOTOpOIT ABY-
CMBICJIEHHOCTI CIIOBA <«BHABB», KOTOPOE MOMKeTh 03HAYATbh I <«BHI-
CAYVIIABB» I «COTIACHUBLINCD)Y.

e S S — e e i i e o s N
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uiuenis. IpoTHBHUKN HOBBIX'H CYAOBB U BH OCOOEHHOCTH
pBejennaro yeraamn 1864 roma navasa necmbHAEMOCTH
cVAeil n cyma IPUCSKHBIX'D, MPOTUBHURI 3€MCRAro caMo-
VIIpaBJIeHlA TOCTOAHHO BBIBUTAJII oOBUHEH1e BB TOMb,
yro BeB TN HOBBE WHCTHTYTH HECOBMLCTHMEBL €H CaMO-
nepskasiems. IIpawTnra 9TUXH WHCTHTYTOBD fCHO TMOKA-
3BIBAJIa, KAaKifg ICHXOJOTUYECKLS, ecyanm He JTOTHYPCKIA,
TPYAHOCTH JIeKATH HA IYTH YKOPEHEHIA UX'h BH TOCYAap-
cTBeHHOMB CTpOoB €B ero ounlaabHo Hen3MBHHOI KOHILIT-
mieii camopepskaBroit Biaactn. Saben sarm0Yamach ojHa
3B TIABHEIXG TPHUIHDB MocabaoBaBmmxs OTCTYILIeH1T
0T cyaeGHEXD yeraBorh 1864 1. m orpanmyeniii BB 00-
JTACTIT CAMOVIIPABJIeHI s, KOTOPBIA BRISCHAIOTCA , HanpuMbps,
KOTJIa MBI CPaBHIIBAEM’b 3 2MCKOe noJroskenie 1864 1w 1890 rr.
Topogoroe momoskenie 1870 n 1892 rr.

DocygapeTBenHast BIacThb, 3HEPIIIHO OTBEPTABIIAS MBICIb
0 BCAROIT KoneTnTyuionnoii peopmbl), nensmwbuno gepira-

1) Pycernwn monapxamb XIX pbra, 0JlHAK0, KOHCTUTYIILOHHASA
nes He OblIa NPUHIUITIAIBHO uy#ga. Allekcanaps 1 mapoBaids KOH-
cruryniio Ouuasagin u [Hoabmb u B BechMa 00JbIIEll CTENeHN CO-
ahitcTBoBans ToMy, uro @pannis swherb ¢b Bo3BpaTHBIIIMICT Byp-
GOHAMI TIOTYYMITA KOHCTATYIIOHHY0 XapTio 1814 r. Anexcanaps 11
qams OUHISHIIN CeliMOBHII ycTaph U NpHBeIs TaMb BB JUbiicTBie,
TAKD CKABATH, KOHCTHTYI[OHHBI MeXaHm3Mb, a TaKie CIOCOOCTBO-
BATh VCTAHOBIIEHIID MOIMTHYECKOil cBoGoam BB Bomrapim. Bs cao-
Baxb Amerxcanpgpa 1 m Amnercangpa Il MmomKHO HalTH yRazaHlsd
I HAMEKH Ha To, 4ro cama Poccia mwbers, paHo WIn MO3QHO,
nepeiiri Kb sToMy pesumy. Bn pbun 15 mapra 1815 r. mpi 0TKpHTIN
noiaberaro ceiima AmexcaHaps I, MemwAy mpouYnMb, MOBOPUAL: «Op-
rammsainisg, CylecTBoBaBmIas BH Bamewmb  Kpab, mossommia Mub
BBECTH HeMe[IeHHO Ty, KoTopyio f1 BaMb JapoBailb, PYKOBOJACTBYACH
MpaBIIAMIL 3aK0HHO-CBOOOTHBIXD YUpekeniii, OMBIINXD HETTPeCTanHO
npeaMeToMs MonXbs MOMBIINIeHI{T T KOTOPBIX'D CIIACHTeIbHOE BIILAH1E-
marbocs 1 pacnpocerpanurs npn momoun bBoskieii ma Be'b crpanst,
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Jach B3DJIAA, YTO caMofepsrasle BIOJHE cOOTBETCTBOBAIO
HEOTpaHNYeHHOCTU. MOReTs-0bITh, C0O.CJIOBOMD «CaMOJIepsia-
B1€» acCOLLIPOBAIICH {OOABOYHBIA IPEICTABICHIS O Hempe-
PBIBHOMB HCTOPUYCCKOMD MpeeMcTBE M 0 MUCTHYEeCKOIl
‘ocHOBb maperoil BaacTm — npepcraBaeHis, 9ysRABIA Gop
MaJIbHOI «HeOrpaHnYeHHOCTH»; HO BB 0cHOBL 00a smnrera,
HaKRb 9TO ABCTBYETH 113h CAMbIXB aKTOBD IOCYAAPCTBEHHOIT
BJIACTH, UMbBIN TOMRICCTBEHHBII CMBICID. ¥ CTAHOBUIOCH,
4TO BCe, OlpaHNYuBapIlee BJIACTh MOHApXa Bb KOHCTII-
TYULOHHOMB CMBICJTB, HapyIIaeTsh camblil NPUHINITG CAMO-
AepsaBlsa; ¢b JApyroii croponsl, nspberHbie npoexth Ba-
ayesa u Jopuces-Mesukopa »Toro mpuHIuna He TORPHI-
BaJu, nb6o Baacts l'ocvaaps ocraBasach HEOTPAHUYEHHOI.

[Iposugbniens momeuenito Moemy BBbpennpisi. Tarums 00pasovsb
Bol Mub momanu cpemerso sButh Moemy oreuectBy TO, uto I yike
b JAaBHUXD JIETH eMy HOAroToBIsAK, 1 4YbMB OHO BOCHOIB3YeTCH,
KOT/[a Havala cToJb BaykHATO Ahia MOCTUTHYTD Hamidemkaieit mhmim.
Horamure, uro ¢cBOGOMHBIA ITOCTAHOBIEHIA... He CYTh MedTa OIAac-
Hasg... HO COBepIIeHHO COTTacylTCA ¢b MOPAAKOMb... Bawb mpu-
HaIeRNTh HEIHE Ha OneTh ABUTH Cl1I0 BEINKYI U CIACUTEIbHYIO
ucrnay». CoBepuieHHO POJCTBEHHBIA MbICHN Bh pbun Anercanpa 11
Ipn OTKPHITIN QuHIAHACKATo ceiiva 1863 1.: «co0m0/1as MOHAPXII-
YecKoe ROHCTUTYIIOHHOe Hadvado, §I xouy BHectu eme Ooimbke 00-
MUpHBIA npasa, wbve b, 4To mpuHaIexars HuHDB rocygapcrBen-
HBIMB YNHAMbB... OTh Bach, nupejcrasuteqan Bemumraro Ruskecrtsa,
3aBHCHTH [OKa3aTh... YTO BH pPYKaxX’b Hapo[ga Myaparo, pacrojo-
MEeHHAro TpyAuTbes coobma cb locymapeMs BB HPaKTHYECKOMD
nyxb Haab pasBurieMtn cBoero OJaroeHcTBiA, IMOepaIbHBIA yUupe-
ARIEHIA He TOIbKO He COCTABIAKNTH OMACHOCTH, HO ABIAKTCA ra-
panrieii mopsaka u mpeycnbanisy. B. E. A xkymxunusn, lo-
CyIapcTBeHHAS BIACTh W IMPOEKTH TOCYAapCTBeHHOIT pedopMbl
Bb Poccin, c. 124. Bp o6ouxs ciaydasaxs [lonpma u OuuiasgHig,
mo wmpicim MowapxXoBb, [IOMKHB JOKA3aTh COBMBCTHMOCTDH ITOJIII-
THYecKOil ¢BOOOJB 1 MOHApPXUUYECKAro MopsAgKa — COBMBCTHMOCTD,
KOTOpasA BHocTbaACTBiN mpmiokumMa u Kb Pocein.



141

[MoaurTnyeckn oHM MOrJanm oibHUBaATHLCA, KaKb 3apPO/IbIIIN
KOHCTUTYIIOHHATO PasBUTIA'); IOPUANYCCKN BD OJIOFKEeH1I
BepxogHoii BiacTu Hudero He MEHANOCH?) — He IPOUCXO-
TIJI0 JasKe TOTO «OTYYIRAEH1s» BJAACTH, KAKOe numbiro mbero
npu cyaednoit m 3eMmckoii pedopmb. Hawonems, ManHu-
dpecrs Amercangpa 111 29 anpbasa 1831 r., KoTopErii 701-
;ReH’b ObLIb 0003Ha4aTh pPEB3K1iE paspeiBb €O BCARAMIU
npoexkTamMn comrbiaresbHAro IpepcTaBuTeabCTBA 11 OIIpe-
rhileHHbIl  MOANTHYeCKilE MOBOPOTH — ATOTH MaHupecTs,
Npu3HaBasg CBANEHHON IapcKoii 00A3aHHOCTBIO OXpaHy
caMojiepsRaBig, IOHUMAIb ero NMEeHHO IpeskIe BCero
Bh eMbicah meorpanmyennoctu. 1 mo mbpb Toro rawsb
BB PyccKOMB 00mecTBs HazpbBamm KOHCTHTYIIOHHBIA Ha-
cTpOeHisA u ujen, Bce 60orbe mogYepRUBACTCA CaMOJCPIRAB-
HBIIT XaparTeph BJIACTH )-IOHapxa., TMTOHITMAaeMblil  TTPAMO
Bb cMbBICaB Hepasgbasnoctu. Thms Oomxbe, uro camass He-
OrpaHmdYenHocTh He pasymbiaack, Koneuno, Kakb CBOOOZA
OTh BCAKATO VCTAHOBIEHHATO B3akoHoMb mnopsaka. Co-
raacHo 47-ii 1. ecrapeixs OCHOBHBIXD 3ak0HOBB, «IMmepis
Pocciiickas yIpaB/sercst Ha TBEPABIXs OCHOBAHIAX'D MOJIO-
JRUTeJIHbHBIX'S 3aKOHOBD, VCTaBOBD 11 YUpeskieHiii, op Camo-
tepswaBnoii Baactnm mexopAmuxmby. Cambie yObisgenHbie

1) M3b omyOaukoBaHHAro Bb «Bermoms», 1906 1., AHBaph, 0TUETA
o 3achmanin ocobaro corbuiania 8 mapra 1881 r. ACHO, YTO MPOERTDH
JTopues-MennkoBa OBIIb OTBEPIHYTH, U00, XOTHA IO CIOBaAMb I'D. Mu-
motuHa, «37bes HbTE 1 ThHN KOHCTIUTYI[IN», OHBH MOI'b OBl CTATh
MepBEIMB MATOMB 10 mytn Kb mHeii. Cp. Boryuwapcrkiii, 1135
peropin momuTHyeckoit GopnOst 70-xb m 80-xB rogoss XIX BbEAa,
c. 298,

2) HamoMHHWD, 4To BB npoekrh rp. Jlopucs-Menmkoa «odmias
KOMIICCisSly 13h BHIOOPHHIXH M HA3HAYEHHBIX'H INILhL WWhIa Jnmb
copbimarenbaoe suavenie A TocypapersenHaro Copbra, KOTOPBIE
cawb OB OPTAHOMbB YNCTO 3aAKOHOCOBBIMATETbHBIVD.
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IMPpOTHBHURIT I-{OHCTIxITyI];iOHaJIII3M8‘ 0COOCHHO IoAYEPRIIBAJIIT

IIPUHIWITE, BBICRA3aHHBII BB 9T0Il crarbb, KOTOPHIT 70J-
"REH'D NPOBECTI TBEPAYIO IpaHb MeRy MOHapXleil Heorpa-
HIYEHHOIT 1T MOHapXleil JecrnoTundeckoii.

Ocrasanocs oGbsaenuTs 1-10 er. OCHOBHBIXD SAKOHOBD,
ROTOpad BeCe-Taku mpuiaraina kb Monapxy oba ompegbire-
Hist. KcrecTBeHHO, TeopeTukn pyceKaro rocyaapeTBEHHATO
IpaBa CTPEMUJNCH PACKPHITh UXD. cofepskanie. llonbrry
JOKa3aTh, YTO OHE Pas3JIMYHbl, MBI HaX0AuUMb y ['pajosckaro.
Heorpanumaennocts, mo 'pagoBeromy , 3akiodaercs B’ TOMS
aro «Bosisi Mmmeparopa nme crbcuena ussberabivi . oopu-
TMYEeCKUMII HOPMaM§, IIOCTABJACHHBIMI BBIIE €r0 BJIACTIY,
a camojiepsraBsle — BB TOMb, 4T0 «pycckiit Ummeparops ne
paspbisgers CBONXD BEPXOBHBIX'H IPaBh HI b KaKIMb
VCTAHOBJAEHIEMD 11 COCJIOBIeMb BB TocyaapeTsh i uto Ka-
JRIBIE  aKTh €0 BOJIH  I0JIy4aeTh O00A3aTeIbHYI0 CUJY
He3aBUCIIMO OTBH CcOrJaclda Apyroro yeranosienia»l). He
TPYAHO BUBTH, ogHako, 4To BTOpOe ompembienie JauIIb
Oorbe KOHKpPETHO BBIpazkaerh TO, YTO JAHO BB IEPBOMD:
ecan Beh awrel Boam Monapxa moy4anTs Cuiay IIOMHUMO
corJaclsa APYIUXb VIPEKAEHLT — 5T0 U 3HAYUTH, YTO OHII
He cThbcHeHBl OPUAUYCCKUMU HOpPMaMu, TPeOYION[IMII I10-
noounaro corsaacisa. Taws nmonumans KopKyHOBB: VKasasb,
uyro uu Cmepanckiii, nu I'pagoBcklii He MOTyIm gaTh 0OpI-
nuyuecKaro pasrpaHuyeHls TePMUHOBG, OHB HPUOABISACTD:
«corocragsenie crareit 1-it uw 2-it O. 3. moraswpBaeTs, 4TO
I caMb BaKOHOAATEJb He IPHLABAIb BEIPAKEHII0 «Heorpa-
Hidennelity erporo onpejrbiaennaro sunauenid. Crartbs 2-s
IOCTAHOBRJACTH, YTO KOI'[A HAcaBACTBO mpecTosa Moiigers
10 Jguna skedckaro, To Vmneparpnimb npunagiesRuTb

H I'pagoscriii, Havana pycckaro rocygapcTBeHHaro mpasa,
T. I, ¢. 1—2.
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ra ;e camasd BIacTh, uro u lmmeparopy, HO IpIT 9TOMD
BIaCTh 2Ta BMBCTO «HEOTpAHNMYEHHOH I caMoepRaBHOID
HABBIBAETCS «BEPXOBHOIL 1 camojepskasuoiy. Tawd Rawb
5TO TA jKe camMas BIACTh, TO, OUEBHIIHO, «HeOTpAHITYeHHbIID
i «sepxoBHELy Ha A3BKDE GBoja — CIHOHIMDL. 1135 3TOTO
TOJKHO BAaRTOUUTE, 9T0, OHpexbiss BIACTD Monapxa,
KaKDb cAMOJIepsRABHYI0 1T HEOTPAHITIEHHYIO, CBO/b 3aROHOBD
e 0603HAYAeTS STHMI CIOBAMII PA3JINYHbIXD e CBOUCTBD,
; 7oist 0OJIBIIell sSCHOCTI OHO I TO ke CBOIICTBO onpe;ﬂs-
JIAeTh ABYMS OJHO3HAYAIIITMIT caoamu»l). Cb oTUMD He-
corsiacend Hopbilmiit macirbgoBaTeab BOIPOCA H. . 1la-
JlieHKO, BB IJIa3ax’b ROTOPAro 1 Bb nopeopMeHHOMB PYC-
CKOMD TOCYIapCTBEHHOMD IpaBh MOHATIA: «CaMofiep7RaBle»
I «HEOrPAHMIEeHHOCThY He COBIaja/lil. On's BUAUTDH Bb BO3-
paskeniaxs Koprynosa l'pajoBCrROMY cvbiienie «OAHOTO
185 BUJIOB T OJHOIl 1135 HEOOXOANMbBIXD rapaHTiii mpaBo-
BOT'O OTpAHIYEHis BIACTI TOCYAPCTBEHHATO OpTama ¢ ca-
MBIMBH TPUHIIIOMD HIPaBOBOTO orpaHideHis BepXOBHOIl
BITACTIY, «00BEKTIBHATO IIPABOBOTO oTpaHImueHls HOCUTe I
BEepPXOBHOII BIacTH BB CILILY IpU3HAHIA 0PUAITICCROI 00s51-
3aTeILHOCTH 1 JUIA HEero rocyAapCTBEHHBIXD 3aROHOBD» II
«yOBERTIBHATO0 OTPAHNYEHIA HOCTITES BEPXOBHOII BIACTH
myTemd pacupegbaenis Gynruin BepXOBHOM BAACTIT MEATLY
PABHBIMII CAMOCTOATEIbHBIMII opranami»?). Ho BEab oi-
niasgbHOE ompexbieHie, TaKD CKa3aTh, OCHOBD cTaparo pyc:
CKAro TOCYAapCTBEHHATO CTPOS I HE OTPUIAJIO0 00s13aTeIIb-
HOCTH TOCYIAPCTBEHHBIX'S 3 KOHOBD KPOME eT.47-1i cTapBiXb
0. 3. MBI HAXOTUMB ¢T. 66-10, KoTOpasi ryIacuIa, 4To0 3ARONBL,

1) Hop Ky H0 BB, Pyccroe rocyaapCTBeHHOE IPABO, T. I (6-e mama.
Hie), c. 212—213.

2) H. . Tanienxo, OCHOBHBE 3aKOHB U Gopma HpaBiIeHla
Bb Pocein, ¢. 20.
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38 COOCTBEHHOPYYHBIMD HOANICAHIEME locynaps unspgan-
HBIE, HE MOTYTH ObTh OTMbHseMB 00bABIACMBIMS Bhico-
qalmmmMs yrazoms. Heocmopumo, wpurepin popmasbuaro
pasiuenis 3aKoHa 1 vKasa OBl KpaiiHe markin!), Bepxo-
BEHCTBO 3aroHa He uMEm0 cepiosmbixs rapawmtiii?), mo
CamMoe HOHATIE 3aKOWHATO MOPANKA, KaKb OpUHIHITA, ObLIO
HEUY/I0 1 HAIIEMY CTapoMy rOCyapCTBeHHOMY TIpaBYy.
Henbsa cormacurtses u cn A. C. AstexcheBEIMD, KOTOPEI
BB BB camopepskapin — «CaMOPOIHOCTBY BJIACTU PYC-
CRAaro MOHApXa — esA HCTOPMYeCKN NepPBOHAYAIBHEIT Xa-
PAKTEPh: «OCHOBAHIEMD ITON BIACTH CJAYKUTH He KaKOIi-
100 WpHANYecKiii akTh, a Bee ncTopmyeckoe Iporres-
HIeE PyCCRAro Hapoiay; HEOTPAHUYCHHOCTh €CTh TIOBCIONY
CBOICTBO BEPXOBHOI BJaacTu: BH Poccinm ke «BEPXOBHAsI

') Hiu kpurepiii npoxosmxmenis uepess 'ocymapersennsii Cosbrs,
BLIIBUHYTHIT HOPRYHOBBIMD, HI Kpurepiii COOCTBEHHOPYYHOH TI0IT-
nucn Morapxa, ykasaussti I'pagoBCKuMD, He MO OLITE nociabo-
BaTeIbHO mpoBellensl. BeAras womerpykuis, woropas 6w xorbia
TOYHO VCTAaHOBHUTH (OpMalbHOE pasTpaHNYeHie 3aKOHA I VKasa,
AU T0peOPMEHHAr0 PYCCKAro rocyaapCcTBeHHATO npaBa IpuBOJIIIA
Kb OYEBMIHBIMD HATAMKKAME. [LoCTaTOuYHO HATIOMHUTL 70-10 CT. CTA-
peIx®  O. 3.: «Bwlcouaiimiii ykass, mo qacTHoMy by moenbmo-
BABIILE, WIn o0coGeHHO HA KaKOii-mimoo poas mbar cocroaBmiiiics,
o cemy mmeHuo mabay mnn pony abkas orwbusers whiictsie 00X D
3aKOHOBBY, a Tarme 209-10 u 210-10 cr. Yupesenis Munucreperns,
COMIacHO KOMMB He IPHU3HAETCA TNPeBHIIeHieMb BIACTH, KOI/A
MITHUCTPD  «0CODEHHO HA Kakoii-mnGo ciaydaii Bepxosmoii Biactsio
VIOTHOMOYEeHD», NI «KoT/Ta MUHUCTPS BB UpesBHYAiHBIXD KAKIXD-
106 Cy4asxs mpuveTs phuiurensasis whp s, Cp. Kovalevski,
Russian political institutions, 1902, p.171—2.

°) AcuHoe mpusHaHie BTOro MH HaXOMUMD BH Bhcouaiime yTBep-
#KIeHHOMDs MEBHIN T'ocymaperBenmnaro Covbra 6 ionsa 1905 1. o6%
VCTpaHeHIN OTCTYINIeHili B mopAmkb N3mamisa 3aK0HOBD — COTTACHO
Yrazsy 12 jiexabps 1904 1. m npeAaomeHi AMD KOMITETA MITHICTP OB, —
v Caruua, HoBulii rocymapereennsii crpoii Poccin, c. 15.
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BJIACTH COCPEAOTOYIIBAETCA BB OAHOMD opranh, KOTOPBII
moaTOMy 007afaeTs Beeil MOTHOTOM BepPXOBHOIL BacTu»!).

1) A.C.Anexcbesd, Pyccroe rocy1apcTBeHHOE IPaBo, 1897 1.,
¢. 92921 u ci. MHoii B3MIAAb TPOBOJUTCA BB cratbt A. C. AmercheBa
«Hauama cOBpeMEHHAro MpaBoOBOI'0 ToCyAapcTBa I pyceriii aMIHI-
cTpaTUBHbLIL CTPOI marapyHh 6-ro aprycra 1905 r.»(«Pyccras MBICTbY,
1905 r., HosOpH, c. 191). Cp. B. B.IsanoBcKiii, Pyccroe ro-
cyAapCTBEHHOE NPaBo, T. 1,c. 64: «BuPaKeHie «caMoepHaBHBID 000-
sHayaeTh, YT0 pycckiit lIMmepaTop®d MOIb3YyeTCA BEPXOBHOII BIACTHIO
10 cOGCTBEHHOMY IIPAaBy He3aBUCUMO OTH KAROIO OBl TO HIL OBLTO yCTa-
Copieniss m He paspbiaders e HU Cb KBWD. .. Bripaskenie «HeorpaHN-
qeHHEI» 03HAYAETH, 4TO pycckiil llmnepaTopd B NPOSIBIEHIN CBOEIT
RO He OrpaHnYeHbd KAKUMI-HIOYIb 3aKOHOATEIbHBIMI HOPMAaMIT IT
4yTO ero BJIACTI HUKaKas Apyrasd BIacTh Ha zeM’h HE MOKETDh ITOCTABUTH
npexbaorny. o A.B. PoMaHOBUH Y- ComaBaTumHCKOMY, Ci-
cTeMa PyCcKaro rocyfJapCTBEHHAro mpasa, T I, c. 77, camojepsHasie
o3HAUAeTD, uT0 «[ocyaaphb caMdb AePHITD Bc'h cTUXIN CBOEro JepixaB-
Haro mpaBa — BO Beeil UXD whapHOoCTH M TMOIHOTE 0e30 BCARATO
yuacTig raroil O TO HI 6uoi0 BaacTn BB rocyaapersby («mopoGHO
TOMY KaKkb KaMeHb camorbrapii mmberh CBOIL cOOCTBEHHBII €My
mpueymniiii npbrh 1 61eckd— Mo7I00HO0 TOMY U caMojiepsRaBHasd BIACTDH
rheTs CBOM COOCTBEHHBIA eii IPUCyIls, a He nsBih JAaHHBIA IPaBay ).
«HeorpaHnuenHOCTh 03HAYAETD, YTO HIRAKAH apyras BIacTb HA
seyi’h — BIIACTh MPaBUIbHAS U 3aKOHHAA — HI BH'b HUI BHYTPN UMIIe-
pil He MOKeTh MOJI0KNTD npembia practu Pyccraro CaMoepsHIa .
II.AupeeBcKiii, Pycckoe rocyJapCTBEHHOE MPARO, T. I, e.132,
XOTSI TOBOPUTS O «pash caMoJIepsRaBHOM 1 HeoTpaHNYeHHOI BIACTI,
BB MBIlCTBUTENBHOCTIT  OTOKIECTBISALTDH 9T mouarig. CoBeplIeHHO
gempiemiemo pasgbienie, KOTOpoe MHPOBOANTD H. O. Foynines
Bac Kiit, Pycckoe rocygapcTBeHHOE TPABO, T. I,c.58: «<neorpanu-
JeHHOCTh O3HAUaeTh, UTO BepXoBHAg BiacTh l'ocyHmapsA He MOMHIH-
HeHA HUKAKOH JApyroit — 410 ecThb MNPHU3HARD BCAKOIT BEPXOBHOM
BIACTI; CaMOJePsRaBHOCTL 0003HAYALTD, UTO pyeeriit ImmepaTops
He WhANTH € HU ¢'b KAKNMDL YUpesm[eHieMd M JINIOMDB Bb MPOTIBO-
HOMOMKHOCTh KOHCTUTYIiOHHON MoHapXimy. To, 9ro aBTOPD MOHMH-
MaeTh TOND CAMOJEePHABHOCTHIO, M €CTh HEOTPAHIMYEHHOCTH, & €ro
00BACHEHIe HeOTpPAHnMYeHHOCTHI BIOIHE MOPUIOKIMO M Kb KOHCTI-

Komaspescrri. 10



146

JUbiicTBuUTeIBHO, CII0BO «caMofteprraBies nmhers 6oarke terTo-
pudecklii oTTbHORD, ecam yroguo, Gomrke Goratoe comep-
saHle 0CO0EHHO BB TOMB CMBICTE, YTO ¢'h HUMB CBA3AHO
00JIBIIIEe MCMXOJOTHYECKIIX'E ACCOMIaliii — HO 0pHITYeCKII,
BO BCAKOMB cJaydyab, mpnsHaks HEOTPAHUYEHHOCTI He
TOJTBKO NMB IMOKPBIBAETCHA, HO U COCTABISILTH CAMVIO €ro
ocHOBY'). IMmaue wmempss Obto OB ceGh mpemcTaBuTh,
Bb YEMb 3aRJII0OYAI0OCH TaKoe TIJIYOOKOe pasiimdie Meijy
camMoJiepRaBHOIl pyccKroil MoHapX1eii 1 KOHCTHTYIIOHHBIMII

TYOIOHHOIT MoHapxim; cp. Engelmann, Das Staatsrecht des
russischen Reiches, S.12: «der Kaiser ist unbeschrankter Selbst-
herrscher... seine Macht wird von Gott abgeleitet, ist mit Nie-
mandem geteilt, durch keine gesetzlichen Normen beschriankt, ihre
Austibung an keine solche gebunden, es sei denn, dass der Kaiser
sich selbst binde».

') Hbrp magobHOCTH HAMOMIHATE, YTO U BL HANIEH TOINTHYECKOI]
mureparyph xors Oet Bropoit momosumanl XIX Bbra camopmep:kasie
MOCTOAHHO TIOHHMAETCsI BB CMBICIE HEOrpaHMYEHHOCTH; JTOKA3HIBasT
HEOOXOUMOCTE caMOJiepiRaBif, aBTOPD [MOKA3BBAETH HEeBO3MOKHOCTE
i naryOHocTh orpannmdenia Bractn Mowmapxa. Cum., manpumbps,
Hepusesns, Heodxogumocts camomgepskasia mius Poecin (1901 )
Bw umurepecnoii Opomiopt 1. X.: «Camojiep:xasie, ompiTh cxXemati-
YeCKaro moCTPOeHIA HTOTO MOHATIA», UCXOopAneil nsh ciaaBaHoIIb-
CRUX'B  TPeAnoChUIORD, caMojep#anie pb3ko TpoOTHBOMOIArAeTCHA
abcomoTusmy 1 0e3rpaHuvYHOCTH, HO BB CBOEMb BHEBIIHEMD IpOSIBIIE-
HIII OHO IPHU3HAETCA HeOrpaHuveHHBIMD. Bb m3pbernoii, monyuunsimei
CTONb MHUPOKOE pacupocTpaneHie samuckb «3eMeTBO U caMmoiepxanie»
BBICTABIIAVICS TE3UCH OTHOCUTEIILHO (haTalbHAr0 HeCOOTBBTCTBIA HTUX T
OBYX'h Haualhb, MO0 HAINYHOCTH 3E€MCKAro JRUBHECIOCOOHATO CaMo-
yhOpagsieHlsa MHDOATOTOBAAETh KOHCTUTYI[LOHHOE IPeJICTaBUTEILCTBO,
U TOTH, A KO0 KOHCTUTYULOHAJIU3MD €CTh «BeIUKAas J0HKDb HAIIero
BbKa», He MOKeTDH COUYYBCTBOBATH POCTY 2eMCKUXD YUPEemIeHiii.
Haronens, Bcemrbiio oTosRIeCTBIATCA caMofiepAaBie I HeOrpaHmye-
HOCTh BB (aHoHumHoii) kuurs B. H. Yuue p una, Poccia na-
rauynb XX Bbra, c. 105.
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MoHapxiaMu samaanoii EBpomsr, rpb Biaacth riraBsl rocy-
JlapeTBa, IO TOCHOACTBYIONIeil Teoplm, HOCHTDH TAKHe IIep-
BITYHBIIT, HEIIPOUBBOAHBIIL XapaKTeps 1 Ik e meropnyeckie
ROPHI BOCXOJIATH 4acTO Kb He MeH'be orTgaseHHOMY TPOIII-
Jaomy, uybMb y Hacws, Bs Pocecin?).

Haxoneis, 1 Bb aKTax’®s TaKh Ha3bIBaeMaro mepexoaHaro
BpEMeHN, IpeiecTByomnxs Manudecry 17-ro orradps,
eaMOJIep}HaBie Bh elle OO0JIbIIell, MOMKHO CKasaTh, CTEIIeHI
NPUPaBHIBACTCA Kb HEOTPAHNYEHHOCTH ! Kb IIPOTUBHIKAMD
ero or"ocsresa Be'b Th, KTO orcramBalTh OrpaHNYeHHBI
00pass IpaBJeHlsd, KTO BaluiaioTh CO3bIBH HAPOTHATO
TIPEACTaBUTeIbCTBA, KOTOPOE YdYacTBOBAJIO ObI BB OCYVIIE-
CTBJICHIN BaKOHOAATEJIbHOIT 1 BOOOIE TOCYHapcTBEHHOI
Biractn. Bp mamndecrt 18 despans 1905 r. neropnueckn
CJIOYKUBIICECA caMojepsRaBle MPOTHBOIOJAraeTes IIaHaMb
TBXh, KTO (II0CATAIOTE. .. HA YTBEPKACHHBIC 3AKOHAMI YCTON
l'ocymapersa Pocciiickaro, mostaras, pasopBass ecTecTBeH-
HYIO CBA3H CBb MPOULIBIMbB, Pa3pyUIUTh CYIIECTBYIONLI
FOCYRapCTBEHHBIN CTpOil 1 BMbETO OoHAro yupeanTh HOBOE
yiipasienie cTpanoii Ha mauamaxs Oreuectsy Hamemy me
CBONCTBEHHBIX'b» . BB cosbianin, obcysgapimems IpoerTs
Hymbl, coxpanenie camojiepssaBis IMEHHO B CMBICJ'B HEBOS-
MomHocT  mpepocrasuTh Jlymb rawroii-nmun6o phmaroniiii
roI0¢h, 0610 obmenpusnanubiMb npuainnoms?2). Coorsh-

') Mo ne ccputaemes 3jrbeb Ha pejlaKiiio 2-it cTaThi crapeixd O. 3.
(«ra Ke BIACTH BEPXOBHAA I caMOjep#aBHAs MPUHAICKITS VIMiTe-
parpuirh, korjga nacabaerso npecrona Bs mopaarks, 4aA cero VCTaHO-
BIEHHOMD, JOUAeTH M0 Inma :aeHckaro»). Ho ecan ee Gpath, Kawb
lopugnieckoe cBUIBTeNbCTBO, TO, HecOMHBHHO, HOPRYHOBH mpass,
I OHA JMIIb TIOATBEPKIAATH TOMIECTBO 3HAUEHIA camMojep:KaBifg I
HEOTPAHNYEeHHOCTI.

) Horma BB a1oMb copbmanin Bospamami npoTurb 42-if cTaThin
IIPOEKRTA, COMIaCHO KOeil mpemioMkeHisd, OTRIOHEHHBIA O0IbIINHCTBOM

10*
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CTBEHHO ATOMY MaHudecTs6-ro aprycra rJaaciiIb: «COXpaHAsd
HEIIPIKOCHOBEHHBIMD OCHOBHOII 3arkons Poceliickoii Mmie-
pin o cymecrst Camonepsasnoii Biuactn, npusuasnn Mer 3a
6oraro yupeguth L'ocymapcrsennyio ymy», u, mo cr. 1-ii
Vupempenis, «locypapersennas [lyma yupesspgaercsa I
peBapuTe bHOll paspaboTkm 1 o0cysieHls BaKOHO/A-
TeJIBbHBIX'D HPEJII0I0KeHlil, BOCXORAMuUXs 1o cuirb OcHOB-
HBEIX'D 3aKOHOBB 4epess Locypapersennsiii Gopbrs kb Bep-
xopHoit Camopmepskasuoii Bumacru». Ho, cmpamnbaercs,
KaKoe I0pUINYecKoe CofiepyRanie BIOAKECHO B MOHATLE «CAMO-
Jep:RaBHASA BJACTHY, KOIAA O Hell TOBOPATH Y UpPerIeH1A
[ocymapersennoii  JIymsr m ITocymapersennaro Cosbra
20 despaas 1906 r., ycraHaBINBAIONIIA ydYacTle O3HAYCH-
HBEIX'h OPTAHOBB BB 3aKOHOMAATEJIbHOI BJIACTH, T.-€. wburo,
HeCOMHBHHO, HCKJII0YaeMoe TPaAuI[lOHHBIMG CMBICJIOMb
caMojiepskaBld, — KOIla BB TOP/KECTBEHHOMb o0banin
gaenoBd Jymer u  Comsbra ymomummaercss 00A3aHHOCTD
«xpanuth ebpuocts Ero lmmeparopckomy BesdmdecTBy
locynapio mmeparopy u Camopepairy Beepoceliickomy»,—
rorja, HakoHems, Ocuosusie 3akonsr 23 anpbasa 1906 r. ro-
BopsaTh 0 «Bepxosuoit Camopep:xaBuoii» Biaactu llmmepa-
TOpa 1 ONMYCKAITh BB TO #Ke BpeMsd IMPeHlii SIUTeTD «He-
OTpaHNYeHHBIi» P ITO OITYIIeHle TOJABKO IOAYEPKIBACTCH
cOXpaHeHleMb DIUTETA Bh CT. 222-ii, oTHOCALIelica Kb raaBh
«06b ob6azannoCcTAXD Uaenoss Ummeparopceraro [Joma Kb
Nmmeparopy»: «[lapersyromii immepaTops, AKO Heorpanu-

['. 1. u T. C., po3Bpaijaorcss MIHHCTPY, TO YVKasuBajlm, 4T0 3145CH:
Bee-TaKN BBOTHTCA HWBKoTOpoe mmojobie orpannveHnia BepXoBHoii
BIACTH, U OTHMD KOJIeGIeTCA CaMblii MPUHINITD caMoepRaBlsa. SauT-
HOKN 42-if ¢T., HAIPOTUBDL, FOBOPWIN, 4YTO OHN UMBIOTH BB BUAY
JMIIG HPeaynpeauTh MosABIeHle HEeCOBEPHIeHHBIXD 3aKOHOBD, I eCill.
9TOTH MOPSAJOKE KOTO MOEKEeTHh CTBCHATH, TO INIIL MUIHUCTPOBD.
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vyenublil Camopepsxenrb, BO BCAKOMD NPOTUBHOMB ciavdab
nuMmbers BIacTh OTphIIaTh HEIMOBUHYIONATOCA 0T HA3HAYCH-
HBIX'h Bh CeMb 3aKOHD Ipas®s 1 MOCTYIIaTh b HUMB, AKO IIPe-
cTymHuKoMd Boam Monrapxa»!). Beicmas simacts 'ocygaps
Haap Vmneparopeknms goMoMs ocTaBasgach HemsMBHHOI 1
nocarb manudecral7-rooxrabps, ubo, corsracuo 125-it crateh
0. 3., «Yupesmmpgenie o Imneparoperoit ®ammnin, coxpauss
cnay 3akoHOBBh OCHOBHBIXB2), MOKEeTHh OBITH U3MBHAEMO
I lonoaHsAeMo ToabKo Jlnano ['ocymapems VmmepaTtopoms
BB npeaykazanaoMd Ime nopanrs, ecan nawbuenis u mo-
TIOJTHEH1A cero Y upeskaeHls He KACAIOTCS BAROHOBS 0OIIIXD
I HE BBI3BIBAIOTH HOBATO M3 KAa3HBI pPacXofar. 3ABCh CO-
BepPIIeHHO 0TYETJNBO pasTPaHMUYNBAETCA BIACTH (paMIIbHO-
AUHACTHYeCKass 1 BJacThb OO0merocymapcTrBeHHas?).

1) Hamo crasarh, uro VI rmasa Vupewpgenia o Mummeparopcroii
@avmuain He NPOBOANTH MOCTBI0BATEIBLHO HTOTO CIOBOYHOTpebIe-
HifA; CT.220-9 ONyCcRaeTh OSOUTETHh HeorpaHmyeHHOCTH («Haskaplii
Ynens Umneparopcraro [doma o0ssyerca wp auny llaperBylomaro
Ao Kb Imasbs [Hdoma n Camojepskily, COBepIIEHHBIMb HOYTEHIEMD,
TI0BIHOBEeHIeMb, IOCIYHIaHIeMb I MOIIAHCTBOMB»). MoKeTh-0bITh,
HACTOALLYI0 pefakiiie cT. 222-if Hy#HHO 00BACHNTH TaKb, 4TO pBYb
Bb Heil HOeTh 0 «ITPOTHUBHOMD CiIyuab» — TOMB MCRIOYNTEIHHOMD
caydas, mpu roropoms MoHAPXD MPUHNMAETH W MCKIOYNTETHHEIA
MWBpE IIPOTUBL OCAYHIHUKA €ro BOIN ?

?) 910 comocTaBieHie ¢b OCHOBHHMI SaKOHAMI, KOTOPHEe HMBIOTH
Bb HacTOANEe BpeMs BIOIHD ompebiaenHslii opvanbHbii KpuTepiii,
HOPUANIeCKN COBepIIeHHO HeTOouHOo. Jlazapescrkiii, T. I, c. 116.

) Momno ckKasaTh,dTo mepBasg ecTh, Ch TOYKN 3pBHIA COBpeMeH-
HAro rocypapcrsa, JIMib 4acTh BTopoii. Ogmako nMeHHo 30bes oco-
OEHHO TPOYHO YAeP:RUBAITCA CTaphie B3TIAAL MATPUMOHIAILHATO
xapakrepa. Onm coxpansawrcs, Hanpumbps Bb yuenin Bepuamuka
0 MOHapXim, manokeHHOMB BB ero Republik und Monarchie, xors
OHB CaMb CTPEMHTCA JOKasaTh OTCYTCTBie BD HEMb MATPHUMOHIAIb-
HBIXD DlIeMeHTOBD (S. 40). Cp. R eh m, Modernes Firstenrecht. S. 7
u. S. w.
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O0bsicHAA TEPMIHB «caMofiepsiaBiey , KaKb OH'D JOJIKEHD.
OBITH MOHUMaeMb B ABICTBYIOLEMD Py CCROMDB roCygapeTBh,
MOFKHO UTTH pPasJudHbIME nyTsmu. Ha mepswlii B3rasmgs
KayKercsi, 4Yro, UAA, Tawb CKas3aTh, II0 JIMHIM HAUMEHb-

mraro Jgorm4yecraro C-OHpOTHBJIeHiH, MOMHO IIOHATH Tep-

MIIHB «CaMOfiep:kaBley» BB CMbicah BHBIIHEIIOJIUTHYCCKOIT

UJIN MEFRTY HAPOHOTIPABOBOIl HE3aBICUMOCTH—IIPHPABHATH

ero HOHATIIO CyBepeHuTeTa BB TOMB 3HAYEHIN, KOTOPOE:

nocabpuemy mpupaercs BB COBPEMEHHOMb MeARIYHAPOI-
HOMB Ipasb, paspbiasawiiemMs rocygaperBa Ha CyBepeHHbIs
1 Hecysepennwoisi'). Momuo pare 3aber u whkoropsis
cupaBku usb mpoawiaro Mockoseroit Pycu, rab camopmep-
FKellb 1 CcaMOBJIACTEL'h IPOTUBOMOJATAJINCH BaBUCHMBIMT
kHs3bAMB. Camonepsraslie loanna [11 aBasiocs cumBosoms

HezaBucumocTt MOCKBEL 0T TaTapb; TUTYID CAMOIEPIRIA

Kakp Obl COBIAAaeTh 37BChb ¢b OJHOBPEMEHHO BXOIANIMD.
Bh 00uX0ab TuTya0oMb Hapda. Cb HUMB MepBOHAYAIBHO
He COeAMHAIOCH omnpeabiieHHAro MOHATIA 0 HEOTpAHUYEH-
HOCTII TOCY[apeBoii BJIaCTH, I HaUMEHOBAaHIe caMojepKIla
npuiaraercs pazke kb Bacumio llyiickomy, nz6panie o-
Toparo OblI0, HeCOMHEBHHO, CBfA3aHO ¢b U3BECTHBRIMU Y0~
piamu2). [logoOHoe moHNMaHie caMoepsRaBia faeTs BO3MOK-
HOCTH U BB 1-if ¢T. ¢Tapbixs UCHOBHBIX'B 3AKOHOBH PEATbHO
pasIMYnTh caMojlepskaBle I HEOTPAHUYEHHOCTD, a ¢b JAPY-
roif CTOPOHBI, CJIOBOYIOTpedJeHle coBpeMeHHBIXH OcHOB-
HBEIXh 3AKOHOBH HE MOKETh HUKOIO BBECTHU Bh C00Ja3HB®).

1) Mel IUYHO AyMaeMb, UTO pasjuyie CyBepeHHAro n HecyBepeH-
HArO rocyjapcrBa, Kakb I camoe IOHsTIe cyBepeHurera, umkers
wbHy A MesROYHApPOIHAro Ipasa ropasipo menbe cmopHyo, wbwb.
I TIpaBa rocyaapcTBeHHAro.

2) B. KawoueBckiif, boapckasa gyma, c. 259 u T. 1.

3) HeuaesBb, Mauudecrs 17-10 okrAOpA u opma mpasieHis
(«I[Tonapuasa 3vb3ga», 1906 r., N 4).




151

Beb s moBojpl coBeplieHHO nCKYyccTBeHHB. Ecam nis
loanna 111 camopmepskaBie o3Hauyamo BHBIIHIOW HE3aBUCH-
MOCTb, TO, 0e3s comubuia, naa loanna IV oo ykaseiBasio
I Ha BHYTPEHHIOI HEOIPAHNYEHHOCTH, KOTOpasd BB IJa-
3aX’hb HapsA TaKkb BBIFOAHO €ro OTJrm4ala 0Th «ydoraro»
IOJbCKAro0 KOPOJsi, CBA3aHHAr0 MO0 pyKaMb U II0 HOTaMb
pbuienissMy MaHoOBs, —HEOIPAHNYEHHO CTh, KOTOPYI0 BbHIIe-
HOCHBLIT Iy OJINITUCTS ¢h O0TBIINMD TeMIIEPaMEeHTOMb OTCTATI-
BaeTh POTHBD HATIAJIOKD 1 capKkasMoBb RypOckaro. Hedero
yie 31beh cepliaTheA Ha MAMATHUKIT TTETPOBCKATO BPEMEeHH .
Crorb ske OesHajesxHa MOIBITKA HCTOJKOBATH Bh TTOTO00OHOM b
cmbicarb er. 1-10 crapeixs OCHOBHBIX'S 3aKOHOBD; I COMINU-
nis opinio doctorum, u 3ApaBelii ¢MBICJIh OKA3BIBAIOTS, 9TO
OHII HICKOJABKO He uMbau BB BuUJy BHEBIIHEID He3aBUCH-
MOCTIL: TaKkoe 00bACHeH1e BPAH AN KOMY MOTJIO Jaske Ip1liiTin
. Bb 10Ji0BY 710 Manugecra 17-ro okraopsa. Haroneirs, yerpa-
HeHle TOJINTNYeCKUXs c00JIa3H0BD 1 HeopasyMbHiii Bcerja
sKeJIaTebH0, HO OHO He JJOCTUraeTcs mogo0Hoii cohneTuKROil,
nogobubIMIL, Xora Obl 1 O1aroHaMbpeHHBIMI,” HATAMRKAMIL.

Brenenie B Ocnousie 3arons 1906 r. yrasaniii, XoTs Gl
I KOCBEHHBIX'h, Ha BHBIIHIOI HE3aBHCUMOCTH, HA MEKIY-
HapOJAHBI cyBepeHUTeTs ObII0 OBl COBEPIIEHHO HE00b-
ACHUMO: 9Ta HEe3aBHCHMOCTh HHUKEMB He ocmapmBajiach,
camo co0oii pasymbaacek, 1 HU ofiHa KOHCTUTYIIA CyBepeH-
Haro rocyAapceTBa He CUNTaeTh HYKHBIMB O Heli TOBOPUTH.
[Toyemy monamoburocs ynomunars o cysepennrers Pocein?
Bbup ecan 1-a cr. noseixs O. 3. ykassiBajga Ha eJUHCTBO
n  Hepasgbabnocrs Poccliickaro rocygapcerBa, T0O NMEHHO
IOTOMY, 4TO, MPABUJIBHO IJI11 HEIPaBUJIbHO, 9TO €IMNHCTBO 1
HepasababHOCTh TPEANoIaraanch HaXOAANUMICH BB OMac-
Hoctn cpepu o6O1meit emyTeil). Ho ecomn ObI aske MBI MOIIIN

1) Bbap. H o 1 b g e, Ouepru pyccraro rocyjgapcTBeHHaro npasa,
c. 248.
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Ha 9Ty BEJNKYI0 I HHYEMB He onpaBAblBACMYIO HATHHRRY,
TO BOIIPOCHL, CBf3aHHBIE (B FOpUIYecKOil ITpUpooi Bep-
XOBHOII BJacTH ™ €Bb COXpaHeHleMb CTaparo SmnrTeTa
Bh HOBOMB TOCYAAPCTBEHHOMD CTPOB, STHMB HICROJIBRO
pe paspbmanucs s, Bb cmbicark MessyHapOAHOIPABO-
BOMB cyBepeHHa mmeHHo Pocels, Rakb rocyfapcrBo: oHa
SIBAAETCA CYOBEKTOMD MEAYHAPOAHATO IpaBa, & He Mo-
Hapxb. [locabanlii mpeacraBiIsaeTs €€ BO subimHeMs M1ph,
HO 9TO MPeACTABUTENHCTBO ONMPEABICHO I HOPMAaMI BHYT-
PEHHOTOCYapPCTBEHHATO IPaBa; HEOrPAHIMIEHHOCTD MEHRAY-
HAPOAHONPABOBBIXG 11 BOOOILE BHBITHETTOINTUYECKIX D
BosensbsaBaeniit Monapxa IpejmoaraeTs HEOrpaHndeH-
HOCTL BOJIEN3bABJIEH1IT, 00pallleHHbBIXs BHYTDD cTpanbil).
Kawp Hu MIPOKO pASIBUHYTHL Hpebibl BHBITHETIOINTI-
gecrnxs mosuomouiit Tocymaps, coraacHo 12-ii u 13-ii cra-
reaws O. 3., Takb Jajgero nrTH oHE He MoryTs. llosromy
npusHanie Bp Monapxh HOCHTEA pepaspbabnaro BHBII-
HATo cyBepennTera HensOEKHO MPUBOAUTDE 1 Kb IPISHA-
fif0o ero BHyTpeHHeil HeorpaHm4eHHOCTH.

Ilpyroii myTh, HA KOTOPHIl CTAHOBATCA OOJIBIINMHCTBO 13-
cabpoBaresieil, OTpUNAIOINUXD BOBMOMHOCTD HCTOJKOBATH

1) Cp. Gr an e, The State in constitutional and international
law, p. 10—11. Tpumeas, X0TA U MOJYEPKUBACTD B3aNIMHOHE33BU-
CHMBII XaparTepdh TOCYJAapCTBEHHO- N MeRIAYHAPONHO-TPABOBHXDL
HOPMB, HO 700aBIATD: «MEMKIyHAPOAHOE NpaBo B OJHOMD TYHKTH
Maao rocyJapcTBeHHOMY pash HaBCErJiad carte blanche —B®H ycra-
HOBJIEHIN MPeANOCHIOKD, MPH KOTOPBXD BOJIA orbabHaro Jaunia
i BCKONMBKIXD JHIPs MOJKHA pascMaTpuBaTbCcs Kakb BOJA TO=
cymapersa. CINIIKOMB Y3KO I HOTOMY pepbpHO cTpemieHie Tpe-
craBuTh abmo Tarh, OYyATO MEAYHAPOOAHOE MpaBO JaeTh rocyaap-
CTBEHHOMY JHIIb ONpefbanTh IuIo IIaBel TOCYAAPCTBA I OVATO
OHO pascMaTpuBaeTdh 3asBiIeHie DTOTO JIHIA, KaKD BOIIeN3bsABIEH1e
rocymapcrsay... Volkerrecht und Landesrecht, S. 236—7.
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camopiepssasie BB cmpicah  Babnimer He3aBICIMOCTH,
HALPABJACTCS Kb MPUBHAHLIO s3rbeh  COBHATEJIBLHOU M
0e3co3HaATeIbHOI ljellaHIliOHHOfI merounoctn. (CorsgacHo
nxb MEbHIO, TEPMIHD «CaMoOfepsKaBley I ceiluacs Bb 10pIl-
TUYeCKOMB CMBICIE MOMeTHh O03HAYaTh MCHIOYUTETBHO
HEOrPAaHMYCHHOCTh., Kemm O0Hb COXpAHUICH, HECMOTPA Hd
KOHCTHTYIIIOHHBIIT TPUHITNITD, NpPOBO3IJIAIIEHHBIIL BH  Ma-
audecrt 17-ro ORTAOPA 1 samedarabunbiii B> OCHOBHBIXD
Baronaxbh 23-ro ampbisA, ecian OXHOBPEMEHHO Cb STHMD
C0BO «HEOTPAHMYEHHBII OBLIO HCKIIOUEHO, TO IOPUATYECHI
5T0 He MOJKeTh OBTh HIKAaKbL 000CHOBAHO, & 00BACHACTCHA
CRIIOUNTeNbH0 MoTHBaMu momTnaeckumi. CaMozepskasie
ocTaercst, TAaKUMb 00pasoMb, SINTETOMD cropbe puropiye-
CRATO XapaKTepa,Takb KaKkb BCAROE MHOE TOJKOBaH1E IIPU-
BOAUTH KB 0e3HAeKHOMY nportnopbuio—ks nged «camo-
[leprRABHO-KOHCTUTYI{10HHAT0» crpost).

T[1s JopuCTa MOMReTH, NBHCTBUTENBHO, MPEACTABIATLCH
BEIXOTH 1136 HpoTuBopbuisa BB cehUIRb Ha OTH peIaRIIOH-
HBIS cOOOpaskeHlss, Ha sKReJaHle COXPaHNThH TPaANII O HHBII

1) H.M.JIazapeBCKI1I, Jlexmin, 7.1, ¢c.115; cp. Palme,
Die russische Verfassung, S.47: «die Bezeichnung «Selbstherr-
schers war durch jahrhundertlangen Gebrauch teilweise zu einem
epitheton ornans geworden und erfordert eine Erlauterung durch
das niichterne Wort «unumschrankts; S. 96: «seine Beibehaltung
rief vielfach den Eindruck einer reservatio mentalis, eines Wi-
derspruchs gegen den gesammten Inhalt der Gesetzgebung hervor.
Besser ist sie aber vielleicht zu erklaren, als die pietatvolle
Bewahrung eines zunichst inhaltslos gewordenen Titels, als ge-
schichtlicher Reminiscenz... Da die Prarogativen (des Kaisers)
weitreichender sind als die jedes anderen europaischen Monar-
chen, so rechtfertigt sich vielleicht die Beibehaltung einer be-
sonders glanzvollen Bezeichnung»; cp. G h as l1e, Le parlement
russe, p.191. '
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HOMITHYeCKLE cnMBOab. Ho 97015 BBIBOAB €CTh COOCTBEHHO
OTKasb OTH lopuanueckaro pburenisa. HeusO0biens g ons
Bb jgaHHOMB caydak? Hawmp wamercss, uro wbrs. BEap
TEPMIIHDB «caMojepskaBiey He Berpbuyaercsa Rakoii-HuOyAb
OJUHDB pPasb, U COXpPaHEHIe ero He MOKeTh OBITh 00BACHEHO
peIakIlOHHBIMB HeIOCMOTPOMB: CaMofiepsKaBle IMPIU3HAeTCsH
OJTHIM'B 113 OCHOBHBIX'B ATPpUOYTOBB BiaacTu Monapxa, Kaxs
OHa IIOCTAaBJEHA BB PYCCKOMB TI'OCYAApPCTBEHHOMB CTPOb
n nocab manudecra 17-ro okrsadpsa. Heabssa ceplosHo ero
COMOCTABJATH b TAKUMU YaCTAMHI PYCCKaro nMIeparop-
cRaro THTYyJa, Kakb HauMeHoBanle ocypapsa «macabpau-
KOMh HOPBe:RCKaro impectosaa». lloaurnyeckn MomHO TaRb
171 mHave oirbHNBaTh cOXpaHeHle ¢jIoBa, KoTopoe rhiicTu-
TEJIBHO SIBJSIOCH CUMBOJIOMB Hallero craparo rocypgap-
crBeHHaro crTposi. IOpuers K0TKeHs, BO BCAKOMSD caydak,
CTPEMITBCST BCKPBITH IOPHANYECKOE COfepiKaHle, KOTOPOe
BRJIAABIBAJI BH 9TO CJI0BO aBTOPEI OCHOBHBIXB 3aKOHOBD,
OUeBIIHO, KaKbh-TO U3MBHUBIIEeCA 10 CpaBHEHIIO CO CTa-
PBIMB €T0 IOT  MaileMb i OTANYAIOIeecst 0T HeorpaHn4eH-
HocTi. Mbl He jgyMaeMb, KOHEYHO, 9TOOBL 9Ta I0pUAHYeCKaAA
MBICJIb BBICTYHAJIA Ch 0COOEHHOII 0TUYETINBOCTRIO; ele Menbe
IyMaeMb, 4TOOBI OHA MOTJIA IOCJIY#KUTh OCHOBOU JIJIA I0pU-
quuecKoii Komerpykmim wmamero crpost). Ho mpubamsu-
TeJIbHO OHA, KaKh HaMb Ka:KeTcsd, MOMKETh OBITH yCTa-
HOBJIEHA, €cJI MBI IIPUMEMb BO BHUMAaHle cBoeoOpasis,
ormbuaromia vamm OcHOBHBIE SAKOHEI CPeN APYIUXDb €BPO-
MeiiCKuXb KOHCTUTYILIA,

1) EcrecrsenHo, Msl NMEeMb BB BUAY BCe BpeMs 0PHAHYECKYIO,
A He MOJIUTHYECKY TOUKY 3pbHIA, ¢hb KOTOPOIl MOKHO YKa3hBATh HA
OTIACHBIA CTOPOHB MO00HOI HEOTUETIMBOCTH, MCHXOIOrIYecKie ero
pesyabratst u T. 1. «IIpaBo», 1906 r., Ne7 — «HoHCcTUTYIIOHHAS
Poceisa m camojep:kaBien.

. R



CaMojiepsKaBHOIl BB COBPEMEHHOMb PYCCHOMB IOCYAap-
¢TBEHHOMDb Ipapb HasblBaeTcs BJIACTb, KOTOpas CIAYAHUTD
NCTOYHNKOMD 1A BCAKOM APYroil BJAaCTH BD rocyjaapcrtsb.
OCYILEeCTBIATHCA OHA MOFKETH Bb U3BECTHRIXD yCTaHOBIICH-
HBIXB Hperbaaxb, HO TO OrpaHuYeHle — BpPeMeHHOE I
HOCTOSIHHOE — eCTh Beerja caMoorpanmdenie. RoHe4HO, I
BB gopedopMenHoM® npasb 9T0 KauecTBO OBIIO IPUCYIIE
goark Mounapxa, o 3abeb 0HO BacaoHANOCH Ooabe APKUMB
I BHIPA3UTEJIbHBIMb — HEOTPAHIYEHHOCTHIO: BJIACTH Mo-
Hapxa B0OOIIe He IOJJeskaja IOCTOAHHBIMD OrpaHmde-
HISIMD — TAKUMb, KOTOPBIS He MO/ Obl OTHOCTOPOHHUMD
ero BoJiensbsaBiAeHieMb ObiTh oTMbHenw'). HeorpanmueH-
HOCTBH CTaparo mopsjaka ectb HbuTo Oouabinee, IbMB camMo-
nepskaBie HOBAro: IepBoe IpPeAnoIaraerb BTOPOEe, 3aKJIIO-
YaeTb ero, TaKkb ckazaTh, B ce0b, Ho He oOparno. Gb 1pyroii
CTOPOHBI, yTBEpsHIeHIe caMojepsRaBlsa IMpeinojaraeTs 1
wburo Goapmiee, wbMb TpH3HAHIE 3a BJIACTHIO PYyCCHATO
Monapxa TOr0 KadecTBa IePBHYHATO HEMOCPEACTBEHHATO
oprana, KOTOpOe, CODJIacHO I‘OCHOD;CTB}-’IOI]léﬁ nbMenroii
Teopin, BOOOIE NpUCYIle BCAKON MOHApXIN®).

1) Tonkosanie B.M.TpudoBckaro, 'ocyrapersennoe yeTpoii-
cTBO M ympasienie Pocciiickoii mymepin, c¢.25 («I04b caMOAepiKa-
BieMby 3aKOHOIATENb JKEIAID BHpasuTh 0coboe mojoxkenie Pocelii-
ckaro lumeparopa, Kakb INIaBBl TOCVIApeTBa, KaKb HOCHUTENA
rocyapcTBeHHoil BracTu, Beh GYHKIII KOTOPOIi 3aMBIKAIOTCA BD €ro
OcoGby) — wamerca Hawh HBCKOIBKO IMNPOKNMB BB CBOEll opmy-
AupoBKE.

2) Ora KnaccuuKaIiag OPranoBsb, KOTOP VIO MBI, HanpuMbps, BCTpb-
qyaemd Bb «IIpasb coBpeMeHHATo0 rocyaapcrsa» leldlnHeKka, CKIOHHA
BOOOIIe NMpUAaBaTh YKA3aHHBIMD PasiInulAMb (HEMOCpeCTBeHHATO 1
MOCPeCTBEHHATO, CAMOCTOATeILHATO I HECAMOCTOATEIbHAT0) IpeyBe-
JMYEeHHOP 3HAYeHie, BLI3bIBAS HEMPaBIIbHYI0 MBICIL, OV/ITO HENmoCpe/-
CTBEHHBIE OpraHbl Bcerga BaskHbe MOCpeCTBEHHBIX'H, MNepBUYHBIE —



Orcrona BeITekaers, yTo MoHapXy HpHHALIKITD BBICIILIT
yapeaurenbuslii asropurers. Hopwril nopamoxs whimkoms
BBITEKAETh 3B HTOr0 aBTOPUTETA, a He 3 KAKOTO-HHOVAb
JIOTOBOPHATO OTHOIIEHIsI: OHD S3IMHIETCs Ha BIIOJHEB OHO-
CTOPOHHUX'B aKTaX'b, 94T0, KOHEYHO , HUCKOJIBKO HE YMaJsIeTh
ero opuandeckoii cuasl u obAzareabHocTu. lemepsb yupe-
aureabnas Baacts [ocygapa orpanmuena Jlymoit m Co-
BbTOM®B, HO Bee ke HURaKkoe mpeodpazoBaHlie rocy apCTBeH-
Haro MOPSAAKA He MOKeTh ObITh 3aKOHHO IIPOM3BEIeHO HHaYe,
kakb 0o Ero moumny. Ilpum sTomMb, 1o Mblcanm aBTOPOB®H
'OCHOBHBIX'h 3AKOHOBD, 38 KOHOATEIbHBIS VUP e H1, 0Tpa-
HUYMBAOIIA — BB CTPOTO oupeabiieHHBIXD Ipegbraxs —
BracTb Monapxa, He JJOJKHB TOHUIMAaThCA, KaKb wburo eii
mpoTuBoMOCcTaBIsAeMoe. Hapomnoe IpencTaBUTeIbCTBO He
‘ecTh CHJIa, ypaBHOBBIIIBAOIAA, TAaKh CKa3aTh, 3Ty BJIACTh,
KOTOpast OIHA TPU3HALTCH He TOJbKO CaMOJAepyRaBHOIl, HO 1
sepxosHoii. ['ocymapio, a ne ronerurymin, He OCHOBHBIM®
‘3aroHaMb TopikecTBeHHO 00bmanTs BbpHocTh wiensr L'ocy-
mapersennoii [lymer u [ocymapersennaro Copbra; I'ocy-
Jlapb, HANPOTUBG, HEe IPUHOCHTH HPUCATH, XOTA OBl IMOL00-
HOIl TOIf, KOTOpas yCTaHOBJIEHA BH CTPOTO-MOHAPXUUECKOIT
npyceroii konernryiint). Orcioga XapawrepHas 3a00Tiiu-
BOCTH, KOTOPVIO MBI OTMBTHIAN BB PANE KOHKDPETHBIXD
BOIPOCOBS Y aBTOPOBBH HAINXB OCHOBHBHIXD 3aKOHOBH —
3a00TJIMBOCTH YCTPAHUTH HOYBY A BHYTPEHHO-TOCYIap-
CTBEHHBIX's KOHMIMKTOBD I OCTAaBUTh «IOCTIbaHEe CIOBO»
3a Monapxoms. Henbsa Oburo mpumbHUTH 9TO MOHUMaH1e

BTOPUYHHIXH U T. 1. Bee s10 HE coOTBBTCTBYETh HNpUHIUIY MPaBO-
BOTO FOCYAPCTBA, MPUIMICHBAIIIATO OpraHaMb He Karig-imbo cyomn-
eRTHBHBIA MpaBa, a MCKIOYITeIbHO KOMIETEeHIM, KaKh YacTH 00b-
{eKTHBHATO TMOPsAJKA.

1} Cz. 5%; cp. cr.108.




¢ TIPAMOJNHEITHON mocabaoBaTeabHOCTLIO, pass Bee-TaRN
3aKOHOIPOEKTH He MOKETh IPeBpaTuThCA B 3aKOHD 0€3b
coramacig J{ymer u Coebra; HO MOHO OBLIO TPNOJII3UTH
arbep modoskenie [Lymbl 3aKOHOTATEJbHOIT Kb IpeacTaBIl-
reaneTBy  copbmaresbHoMy. OTO IOPHAIMHCCROC pasamdie
ocTaeTcd BIOMHS OmperbleHHBIMD U YCTAaHOBICHHBIM®E, I
rhup He Merbe, KaKb OTO MBI IIOCTOAHHO BIJUMD 1T BB APy~
ruxp cdepaxd nyOandHAro mpasa, Bb nepexoab oTh Ipes-
cTaBHTENbCTBA COBBIIATeBHATO Kb HPECTaBUTEABCTEY
KOHCTUTYILOHHOMY OOHAp Yy KIBaCTCA whaslii pAxE HO-
cremennocTeii n oTrbEROBD. Tars 00bsACHACTCH U CTPAHHAN
Ha IepBBlii B3TJIALD pensMBbHHOCTD peakIin MHOTHIXE CTa-
reii Vapessaenis 'ocypapersennoil Tlymet 6 aBrycra 1905 1.,
mepenefimnxs Bb Vapesggenie 20 despaia 1906 1.5 s3mbehb
He TOJBKO UCTOpUYecKass CBA3L 1 sResanie BOCIIOIB30-
paThCs TOTOBOiIT (opMoii, HO W CXOJCTBO OPUANYCCRIXD
P EIOCHIITIORD.

[IpepcraBuTean HEKOTOPHIXD HOMUTHUSCRIXD mapTiit Ab-
AI0TD 135 DTHXD HPEATIOCHIIOKD BRBOJB, IAYIIEe MOpasio
aJiplie,, 1 TpunncsBaoTs MoHapXy HEOTPAHMUCHHYIO yaPe-
mureabayio Baactb. Ilo uxs TOAKOBaHIO, HII MaHu(ecTd
17-ro oxrsabps, nu OcHOBHBIE SAKOHBI pnabMb He OTJII-
4aroTCs 0Th MHOTH X' IIPEALIeCTBYIOMUXD ARTOB™ BepxoBHoii
piactii, Thxb, HAampUMBpPh, KOTOPHIMHU CO3[AHBEL HOBBIC
cymel m MherHOE caMOympaBieHle, I BOBCE HE 03HAYAITEH
oGszaTesnpHaro orpammuenis aroit Baacru. llpasuio, 4ro
HII OIUHB BaKOHDB HEe MOKeTDH ObITh M3aHD Oe3b CorJIacis
locymgapersennoii  Jymsr u locypapersenHaro Combra,
BeIpaskaers Tosbko Bomo Locyaaps, na0bl 9TH 3aKOHEL
uspaBasuch Bb m3BberHoMd mMOpAAKRE, obaerdaiomeMs Co-
xpaHenie coOTBBTCTBIA MeKIy HEMI 1T HAPOJAHBIMI TIO-

rpednoctamu. Ho ropupmueckn HIUTO HE wbiaers yerpa-
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HUTH HTOTH MOPAAOKD W BEPHYTHCA Kb CTapomy, ecjn
OIBITH He omnpasaaers oskupaniii. CJI0BOMB, I Bbh MaHN-
decth 17-wb orTAOps, 1 B OCHOBHBIXD 3aKOHAX'D, Bh KOHINS
KOHIIOBB, HbBTH Hmuero, ceaAsyiom@aro soJao Monapxa.
uorga npu 5ToMSB gaske MPOTHBOTOCTABIACTCH OOBIYHBI
NOPAAOKE ocyllecTBienisa Biaactn [ocypapsa, ¢b €o0I0-
JleHleMb YKaszaHHbIXb IMb BB 9THXH aKTax®h OCHOBHBIXD
rOCYapCTBEHHBIXE HOPMbB, I MOPALOKD, CBEPXBOOBIYHBIIL,
ypesBblualinelii, b oHa ocylecTBiasgeTcss BO Beeil ed
CMCTOPUYECKN CJOFRUBINEIiCA HeOTPaHMYeHHOCTH — YPe3BbI-
yaiinplii, OJHAKO He MeTalpuandeckKlii, OToMy 4To 31beChb
HIBIIee, TaKh CKas3aTh, IpaBo Mogunusaercs Bpiciiemy. lpn-
MBEpPOMB BTOPOTO PoOAa CIAVHRITH akTh 3 1oua 1907 r.; ons
opunyecKn 6e3ylnpedeH’s NMeHHO moromy, uro Mouapx®
cBoOOmens m30paTh TOTH WM Apyroii myTh; BbBAbL camo
coboii pasywmbercs, omrbaka upesBbuaiiHOCTH  00CTOA-
TeJABCTBS, KOTOPBIA TEIalnTs HeoOXOANMBIMB 00PaTUTHCA
Kb DTOMY BBICIIeMy TipaBy, Bceirbao mpumamiessuts Mo-
HAPXY.

Mer we OyaeMb TOBOPUTH O BO3MOMKHOCTH TLIIT HEBO3-
MOYKHOCTII OTKa3a 0Th THXB NPUHIUNOBS, KOTOPBE IIPO-
poaraamensl Bh Manudectt 17-ro oRTAOps 1 BOIJIONIEHBI
Bh IOCABI0OBABIINXD 3aKOHOAATEIbHBIXh MAMATHIRAXD —
b TOYKN 3pBHIA MOpPaAJIBHO-IIOJINTHYECKOI, Msr e OyaemMsb
roBOpHUTH O MpaBooOpasylomeii cuab BpemeHi, KOTOpasd
€co00MNIaeTh HOPMATUBHEINL XapaKTeph jaske 49ncTo parTn-
YeCKUMD JUTHTEILHBIMD COCTOAHIAMSB. Bb pTOMB embicab

(I)O}')M&JIBHO caMasa HeOTrpaHUYeHHAHA BJIACTh ORA3BIBACTCH

CBA3AHHOI W3BBCTHOIT JJOTUROI CO3AaBIINXC TIOJI0KeHIIT,
KOTOpBIA Hen30BRHO CYKIBAIOTH €5 BO3MOKHOCTI. MBI
cranoBuMca 3xbch HMCKIIOUNTEIbHO HA IMOYBY IOJIOKU-
TeJBHATO IpaBa, BbipameHHaro Bh OCHOBHBIXD SAKOHAXD
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{1 OCBAIICHHATO NXH OPUITYECKUMII IIPEIOCHITRAMIL. bes-
CIIOPHO, TaKle hopMasILHO-FpUAIYeCKle OBOBL 0T OVERBBL
rexcra sHadaTh 3xbes ropasmo Mewbhe, whMb MOpAJIbHO-
HOMTHYECKAS HEe0OXOMIMOCTh I CAORUBIICECHT BORPYLD
raRIXD TEKCTOBD HAPOAHOE MPAaBOCO3HAHLE, HO JUIA IOPI-
cTOBD BCerga BechMa OIACHO HEM0CTATOYHOE BHUMAaHLEC
Kb JAHHOMY TOJOKNTETbHOMY IIPAaBY. Yro ske TOBOPUTD
nocabuuee?

Ono, 6e3yCIOBHO, NCKIIOYAETD JIETATBHYI0 BOSMOAHOCTE
Bh MOpsAAKE He3aKOHOATeTHHOMD orMbHUTH — He MaHIl-
$pects 17-ro oxradpat) —a 5 aRTBI, KOMMU 3aKOHOATeb-
HBIM'D yqpemneﬂi_ﬂmi mpeoCcTaBIeHo ydacrie Bh OCYIILe-
CTBJIEHIN TOCYAaPCTBEHHOI BIACTIL. TB0 3pbeb HE TOTBKO
BH TOMb, YTO U y4pefuTelqbHbE 3aKOHBL HE MOIYTh y HACH

6erre mambHseMBl 0e3b coraacis JLyMbl 1 Cosbra m 4ro

1) Msl He MOMeMDb IPUBHATH ITPABIIIBHBID parasas B. M. I'pn-
GoBCKaro, uto «manmupects 17-10 ORTAOPA — HE IMpocToe oobianie,
He TONBKO IporpamMma mpefcToAniIxs npeoOpazoBanlii; Bb II. 3-Mb,
racaomencst TocymaperBenHoii [Iympl, 9T0 3aROHD> (l"ocyapcTBeH-
HOE YCTpOIicTBO 1 yrpasieHie Pocciiickoii mmmepin, c. 31). Hemo-
HATHO, TIOYeMY aBTOPD BHBIACTD 3-ii MyHKRTD; oa00H0 1-My I 2-MY,
OH'» BHPAKAETH INIIb 00S8aHHOCTH MPABUTEIBCTHEA «BBITTOTHUTH He-
nperIoHHYI0 Boio» Monapxa. IOpunyeckis MOCTBACTBIA CO3AAI0TCA
mume mo whpb TOro, Kakh MpPaBHTEIbCTBO BHIIOMHACTE MaHHOe 3a-
mamie, u 1. 3-ii OCYIIECTBIACTCHA BB Vapemmgenin I'. Tyver u L. Co-
pbra 20-ro geppasissi u BbH OCHOBHBIXD BakoHaxb 23-10 anpbas.
Bb aroms cmpicah cymectByern OolbIIoe pasimuie MemKy MaHi-
decrons 17-ro oKTAGPA 1 YKAZOMDL O BBpOTEPIMMOCTIL 17 anpbias
1905 T., KOTOPHIT CO3AABAIG FOTOBHA HOPMBI; HATPOTHBH, MOMHO
ckopbe comocTaBuTh MaHU(MECTH b YHAZOMD 12 meradpsa 1904 r.,
BHIIOJIHEHIe KOTOpPAro BO3IO0MeHO OBT0 HA KOMHTETDH MITHUCTPOBD.
He my:HO [OKAa3pBATH, YTO HTO HU BB KAKOI wbpb He ymansgers
MOPATLHO-TIOIUTIHYECKATO 3HAUEH1A BEIIRATr0 akTa. Cp. JlazapesBcrii,
o B ()
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Kb HUMB ja:ke He npumbanMa crarba 87-a 0. 3. Moxers-
OBITH, BCe 9TO Kacaercs O00BYHATO, He upesBHYAliHATrO
nopaaka? Ho wmamm OcnoBuble 3aKOHBI, XapaKTepU3ysd
status Bepxonoii BmactTnm, mpaMO NpU3HAIOTH €51 Orpa-
HIYEeHHOCTh — HCKIIOYA0Th HSINTeTh <«HeOTPaHNYeHHBI.
Ecan 6m1 manugects 17-ro okrsadpsa Bospbimaars orpannye-
Hle Y4IICTO IpeKapHoe, NI, BO BCAKOMB cayuab, rakoe, Ko-
TOpOe OBl KaYeCTBEHHO He OTJINYAJI0Ch OTh MHOTHX'S IIPe/IIIe-
CTBYIOINNXB AKTOBBH PYCCKOIl IOCYAapCTBEHHOI BJACTH U
[OCTOSTHHO MOTIJIO OBI OBITH B3ATO Ha3alh, HE OBLIO OBl HU-
KaKOTI'0 OCHOBAHISA U OTKA3bIBATLCA OTH camaro amureral).
llogoOubisaA orpanmyenis — BpeMEeHHbIA OTUY KeH1s BIacTH,
KoTOpas 3aTbMb OMHOCTOPOHHUMD BOJen3bABIeHleMb Mo-
HapXa MOsKeTHh ObITh BO3BpallleHA Kb CBOEMY MCTOYHUKY —
OPOUCXOJUIII 1T paHbllle: OCTATOYHO HATIOMHUTH CYACOHYIO
pedopmy 1864 roma. ComocraBiATh UXh HPHHIUIILAILHO
¢’ BBeJIEHIEM> HApPOMHATO TPeJCTAaBUTEIbCTBA, COOTBBT-
creyomaro manudecry 17-ro oxradpa, 3Ha4NTh BOCIPOU3-
BOAUTE PuEKIi0 Gpaniyscroii xaprin 1814 r., rob Tars ke
co3[laHle HOBAT0O TOCYAaPCTBEHHATO CTPOA IPUPABHUBAJIOCH
Kb CYAeOHBIMB 1 aJMUHUICTPATUBHEIMB pedopMaMb KOpO-
aeii cpepuesbroBoit @paniin. OTcyTeTBle BCAKUXD OTpa-
HITYeH1il BB 9TOMB CMBICIE MOKETH XapaKTepn30BaTh IJIN
Kpaiine dJeMeHTapHBII TOCYAapCcTBeHHBIE OBITH, UM Y-
cryio gecmorio. IOpuamyeckn orpannyentoii o Monapxa
ORAa3BIBAeTCA JNIIbL TOTAA, KOTa MOof00HOe OTrpaHnYeHle
He oTMBbHAEMO OJJHOCTOPOHHIMB €r0 aKTOMbB. A TaKb KaKb
Bh COBPEMEHHOMB TOCYAApcTBh BEpPXOBEHCTBO IpUHATJIE-
AKITH B3aKOHY, TO JUIIb OrpaHHYeHle B3aKOHOAATEJIbHOIR
ractn Monapxa ectb gbiicTBNTEIbHOE BB BTOMB CMBICJIE

1) Max von Oettingen, Abriss des russischen Staats-
rechtes, S. 1.

r
|
|

S,

——-
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orpannyenie; JHib 3To nocabaHee mambHAeTh camyio
popmy mnpasienida. (CaMmpli TepMUHD «CcaMOOTPAHUYEHIE
B'b DTOM'B CMBICJI'E ABYCMBIC/IEHEHD, TaKb KaKb OHB MOKETD
o3HAYAThH camoorpanmuenie BB mnpegbaaxs abcosroTn3Ma
M CBA3AHHOE Cb IepexojloMb Kb KOHCTUTYIIOHHOMY
crpoto. Bropoit Bugs caMoorpaHmueHis MbI, HeCOMHbBHHO,
HAXOMUMbB II Bh cOBpPeMeHHBIX'h> OCHOBHBIXH 3aKOHAXD').

MoskHO B3STHL 31BCh IS cpaBHeHls npuMbpb Hecyse-
peHHaro rocyjmapeTsa, KOTopoe mpesje ObIII0 CyBepeHHBIMD,
1 KOTOpoe 3aTbMb €Tajg0 4YacTblo COIOB3HATO TOCYAapCTBa:
OHO HE MOKeTh OJHUMDB CBOUMB phlIeHleMb BO3CTaHOBUTD
cyBepenurera. baapis, moOpoBoabHO cpbiaaBmascs ya-
cTpi0 I'epmManckoii mmmepin, samuinennas cBoumn Sonder-
rechte, He MosKeTs OmHOCTOpPOHHE OCBOOOANTH ceOsI OT'h
HPUHATBIXS 0053aTeIbCTRD.

Hro Kacaercs arTa 3-ro 1i0Hs, TO 3allNTa ero JerajbHoCTH
Bb CMBICIE COOTBETCTBIA IMOMTOKUTETBHOMY TOCYAApCTBeI-
HOMY IIpaBy ecTb gbio Oesunajesxnoe. Camp manudects
3-T0 11I0HA IPOTHBOIOCTABIALTH «O0BIYHOMY 3aKOHOATEb-
HOMY IIYyTH» He KaKOW-HUOYAb UpesBBIYAITHBII, a «ICTOPII-
yeckylo BiacTb Pyccraro Ilaps», ykaseiBass Ha ess mera-
IOPUANYCCKYI0 0cHOBY: «0Th l'ocnmoa Bora Bpyuyena Hamsb
Baacre Iaperas nags mapomoms Hamuwms. Ilpems Ilpe-
cronoms Ero Mer magums orebre 3a cyanOsr [lepsraBns
Poceiiickoit». Ha raryio sxe mouy crams u npepcbmarens
copbra Munnctposs, orsbuas BB CBOell JAyMCcROil pbun
16 moadpsa 1907 r. na o6Bunenisa 85 napymenin OCHOBHBIX'D
SaKOHOBD, COBEPIIMBIINXCS MPU M3AHIN HOBAro mabmpa-

') Cm., manp., pbus [lnesaxo Be 3ackmanin I'. I1. 13 noatps 1907 1.
«Camostepsrasuniii Ilapb cBoeil caMomep:KaBHON BIACTHIO BHUTBIINTS
0e3BOBBPATHO W HABCETJIa CBOEMY HApOJLY, IOCTHUrIIeMY BoO3pacTta,
Th mpasa, KOTOPBISI HavYepTaHsl BL Mauudecths 17-ro oRTAOps».

Rom.aapescriii. 11



162

reqbHAro sawona. «lIpaso Momapxa cmacars Poceciioy, na
ROTOpO€ OHB CChLIaNCA, 3abech MOKeTh OBITH IMMOHATO JIUIIL
RaRb IpaBO Hapymarbh 00BYHYIO, TaKb CKA3aTh, Jerajb-
HOCTH BO UM BBICIICH MCTOPWYECKO MUCCIN.

Taknms oOpasoms BB wauecrsh mamwbiimieii mpemo-
cbIITKI OCHOBHBIX'S 3AKOHOBD BBISICHACTCA KOHIEII A BJIACTIT
Momnapxa, KoTopas mpecraBasgers MHOTO CXOICTBA Ch TAKD
HA3bIBACMBIMD MOHAPXUYCCKUMD TPUHIMIIOMD, 3aHIMAaio-
HOMB  CTOIL BuUAHOe Mbero BB whMenwoit gureparyph
10 TOCYNapCTBEHHOMY IIpaBy U HOJYUYHBIIUMbB BhIpaskeHie
B> MHOTOUUCJIEHHBIX'h OKTPOUPOBAHHBIXD KOHCTUTYI[AXD.
Hams 1eo0X0immMo KoCHYThCs COAepRaHisa 9TOT0 MPUHIUIA
B'h KOHCTUTYI[IOHHOI TeOPill 1 KOHCTHTYIHOHHOi parTurk;
TaKIMBb 00pasoMb Mbl MoskeMb Tounbe opugmueckn Qop-
MYyJUPOBATH I YePThl ¢XOJcTBa HAmmMXb OCHOBHBIXD 3aKO-
HOBB C'b OTUMI BAIQHBIMU HapasIe]aMI, I X5 cBOeoOpa-
3151, & BB pPe3yabTaTh moayuuMb BOBMOMKHOCTH OIBHUBATE
m3y4daeMblA IpeAnocelikn  Ha Ooabe mmpowroms doub
3allaiHO-eBPOoIIeiicKaro MOJUTUYeCKAr0 OMNbITA U IOpU/I-
YeCKOI Teopiu.

IV.

Il na Samanh monapxmueckoe npaso nepesnao BERoBYIo
rOCYAapCTBEHHYIO HBOJIIOIII0, TIPH YeMb DTa SBOJIOIIA He
TOJABKO BOOOHe Obura caosmuabe m pasmoobpasube, ubwmb
B Poccin, Ho BB ocofennocrn ropaspgo. Goraue ropmi-
YeCKUMI DJIeMEHTaMu. JT0 O0BACHAETCS TPEsKIe BCEro
TBMB, 9TO MOHApPXiMm NPUXOAUIOCH OTCTAMBATH CBOE TO-
CIOJACTBO BB TAKes0ii 00pb0h ¢b ocnapuBaBmIIMu €51 Bep-
XOBeHCTBO cuiamu. Ilepunerin u wroru 51oit 60pbOBI GBLIN
pas3aMYHELl Bh Pa3INYHBIXB cTpaHax’s EBpomsl, HO BClOLy
OHA He ABJIAJACH TOJABKO TMPOCTEIMB COCTAZaHIEMDb (DaKTH-
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YyeCKNX'h CUJI'Bh, BCIOY OHA pasBUBaJa 3alpockl HA (uio-
coerO-TIOIUTHYECKOE I I0pUAnYecKoe 000CHOBaHIE TIPehb-
ABJEHHBIX'h MPUTA3aHlil. ¥ IOBIETBOPUTH TAKOMY 3alpOCy
OKA3BIBAIOCH TEMD Jerue, wbmMb 00JbilIe HABBIKOBS 1 00pas-
1OBD MOJUTHYECKOH 1T I0PHNUecKoll MBICII cpegneBbro-
BOIT Mipb YHacabmoBaas 0Th Mipa aHTHYHATO — yHACTBI0-
BaJI'b TOTH BJIEMEHTH NPOCBEIeHIA, KOTOPBIT CTOJIb CKYIHO
IPOSBUJICA BB PYCCKOIT HCTOP1N — ¢'b TOCHOACTBOMS B Heil
Apita 1 cs1a00CThIo MPaBoOBOil peduiercin!).

Bw cpepnerbroroit EBponrs monapxuueckoe mpaBo ecym
1 He ABIJIOCH YacThi0 (peomaabHaro, TO OBLIO IPOIMUTAHO
$eomaIbHBIMI  HJIEMeHTaMI, IpU YeMb Jerko Crila;kuBa-
JI0Ch KA4YeCcTBEHHOE, TaKb CKAa3aTh, pasinyle Me:mRAy MO-
HapXOMb U Apyrumu cenbépamu. BEas, cormacuno ppanmys-
croit moroBopkh, chaque seigneur est un souverain dans
sa seigneurie. Cnb ogmoit cTroponsl, Beh 0CHOBHBIA (yHRI[IN
TOCYIAaPCTBEHHOIT BJAcTH OBIIN PasApo0JIeHBl MEMIY Ce-
HbEpaMu-3eMJeBIaaAbabIaMI, C¢b APYIOil — OcymeCTBﬂeHie
MOHApPXMYECKAro IIpaBa OI'paHNYNBACTCA HEOOXOAUMOCTHIO
BCTYHATh BB MOTOBOPH Ch IPOUNMU HOCHTEJNAMN N3BHBCT-
HO MOJM TOJUTHYECKAT0 BEePXOBEHCTBA, MPUKPBILIeHHOI
Kb 3eMesbHoil coOcreennoctu. (OOwruaii, mampumbps, aa-
BaJdh TpaBo Ha 40-mHEBHYIO BOEHHYIO cCJy:KOy Baccasa:
BCAKAsA maabHbiimas caymba yike TpedoBajia CIenlasb-

1) B cBoeit kanrb «IOpupnyecklii MeToan BB MOCYAapPCTBEHHOIM
Hayrb» O. B. TapanoBcriii moKas3pBaeTsb, KaKkb (eepaTnBHLIL CTPOit
crapoit I'epmaHckoii mmmepin, cosjgaBas 3anpoch HA OPUANYECKYIO
periiaMeHTaIllo aKTOBBL T'0CYAApPCTBEHHOII BIACTH, IOATOTOBIAID
MBICIIb O TOAYMHEHHOCTH AToif Bmactnm npasy. Ha osroii mousd Bo3-
HIKD MHTEpPeCcHbil KOHTpacTh HBMenKroii m (paHIy3cKoil opucnopy-
IeHIIN, HA KOTOPYI0 HAIOMKILIO IIevaTh TOPMECTBO ILEHTPaIn30BaH-
Hoit abcomoTHoil Mmonapxim. Ocob. c. 33 m c. 141. '

[ ey
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HAaro JoroBopa. dJra HeoOXOAUMOCTH, HOCUBINAS YHCTO
IOPUANYCCKIiT, a BOBCE HE TOJBKO IOJUTHYCCKIIL Xapak-
Teps, HoAKpbmena Obwta BHYIIUTEABHBIMII CAHKIAMI
10 TIpaBa AaKTUBHALO CONPOTUBJIEHIS M IpaBa BO3-
CTAHLS  BRIIOYUTEIbHO. Takumb 00pasoMb  Haea bHbLi
THI'B  (peofaabHOll MOHApXin — 910 cBOcoOpasHadg Qeje-
paris nomberiii — cenbépiii, KOTOPYIO MOMKHO COTOCTA-
BUTH CKOpbe ¢b coo30Mb rocygaperss, abmb COO3HBIMD
rocyapcTBoMsb, u b cyBepeHuTers BGH eBa Ju He 00Jb-
el CTemeHu MOkeTh ObITh NPHINCAHD CeHbEpPY, whMmb
ciosepeny'). Baacrs momapxa spbeb ¢b oppoit cTopomnb

') Mbi, womeuno, roBopumb 006 wgeasbHoMs Tunh, KoTOpHIi,
OOBIKHOBEHHO, HOJHOCTBIO HE BOIUIOMAJICH B NeTopudeckoil whiictsn-
TEJIbHOCTH, — He BOIUIOLIAJICS Jlaske Bb rocygapersh pamunxs Hare-
THHI'OBB, KOTOpoe, 00nuHO, Gepercs 3a npumbpbh upespbiuaiino ja-
JeRo upymeit d¢eomganusaniu. Bb  aTtomb  embicab XapaKrTepHbis
OFOBOPKN MPOTUBSG IHpeyBelnveniii oOuYHAr0 B2, PACTBOPIIIO-
Iaro KOpoeBcrylo BiacThk B eogamusnb —y I 1 a ¢ h, Les origines
de I'ancienne France, v. III, p. 151 etc.: B kaneTnarekoMs Kopoih
Hajo pasauvarh: propriétaire, duc de la France, monarque féodal,
roi traditionnel. Id. y L u e h a i r e, Histoire des institutions mo-
narchiques de la France, v. I, p.55: «la monarchie féodale... le
terme est équivoque et ne saurait étre admis sans reserve»; p. 56:
«si la monarchie capétienne appartient par certaines cotés a la
société féodale, elle n’est pas moins essentiellement une institu-
tion antéricure et extérieure a la féodalité... ¢’est surtout aux dépens
de la féodalité que nous allons la voir renailre, se développer,
réparer ses pertes territoriales et politiques et recouvrir enfin la
supréme direction du pays». Cp. Viollet, Histoire des institu-
lions politique de la France, v.1I, p.184; Lemaire, Les lois
fondamentales de la monarchie francaise, c¢h. I, w Holt z-
m a n n, Franzosische Verfassungsgeschichte, S.104. Cp. musa Lep-
vanin y S o h m, Die Entstehung des deutschen Stadtewcsens, S. 102,
(orroc. das Amtrecht des germanischen Konigtums); N itseh,
Geschichte des deutschen Volkes, B. 11, S.166; Brunn e r, Deutsche
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BeCHbMA OTpaHuveHa, a ¢b JAPYroii — HOCHuTHh OTYCTJINBBIN
ATPUMOHIAJBHBIL Xapakrepsh: imperium #e orabiasercsa
ors dominium, ga;ke moHnMaercs, Kaxb yactb dominium,
i moMbInKraMb-rocygapaMs IpoOTHBOCTONTS TOCYAAPb-I10-
MBIMUKDS.  Safadya 3alUTHIKOBS MOHAPXUYECKOT BEPXORB-
HOIl 1 caMOCTOATeJbHOII BJIACTH W 3aKJI0YaJach BB TOME.
qT00B  0CBOOOANTHL HTY BIACTL OTH BCAKUXDH OIpaHU-
uenlii, HajgaraeMblX’h Ha Hee o0blYaeMb U AOTOBOPOMB, 1
Ha MbeTo TOrO M APYroro IOCTaBUTH OXHOCTOPOHHEE BOJIe-
N3BABJIEHIe MOHApPXAa, IPUPAaBHEHHOE 110 ¢BOeil cuarb Kb 3a-
rwony (quod prinecipi placuit, legis habet vigorem) —
Bb 4EMB 11 OKABAJIO UMbB TAKYIO TIOMOMIb PUMCKO-TIPABOBaA
rpagunia. Jlunme BomocoabperBin, BH ANOXY yCTaHOBJICHIsA
uneraro abCcoMITI3Ma, TO IOJOMKeHIe MOoHApXa, KOTOpoe
ABJIANIOCH PE3YJAbTATOMD JOJTUXD Yeuaiii m 60ps0ObI, ¢Tajio
pascMaTpuBaTheA Kakb 0e3CIopHoe meTopumdeckoe Hacab-
jpie, cpsassiBaloniee Bo Opauifin KOPOJIA-COJHIE U ero Imo-

TOMKOBH ¢b I'yro Hameroms!).

Reclitsgeschichte, B.II, S.36. O snavyenin gopoieBcroii BIacTn
BH TOCYAApCTBEHHOMD PasBUTIN TEPMAHCKUXD INIEMEHDH Yy S Y -
bel, Entstehung des deutschen Konigtums, S. 344, 353, 370
u.s. w. Olenb NHTEPECHO IO 3aMBICIY U mOCTaHOBKE BOmpoca, XOTs
nberoabko BamyTanHo, BB passurin Temsr Paul Sander,
Feudalstaat und birgerliche Verfassung (aBTop®s umbers BL BUmy
whvenroe deoganbHoe rocygapeTso). [RoponeBckas BiaacTh Bb AHI-
min moel’t HOpMaHHCKAro 3aBOEBAHIA b € BOCHHO-IMOIUIRHCKIMD
BEPXOBEHCTBOMD CI0/1a, €CTECTBEHHO, He IOAXOIUTD.

1) Xapaxrepuo, uro bBywks, manucasmiii s XVIII sErb «Ily-
Oanunoe mpao @Opanminy, [AOMLKeHD OBIL JOKas3HBATL, YT0 (eo-
AAILHBIT CTPOI HICKOIBKO He yMAIAI'b BeANYLA KOPOIeBCKOIl BIacTn,
I 4ro mepseie HameTwHrnm HEUYThH BB AOTOMB CMBICAB He ycrynann
Jlioposury XIV; cm. Avertissement, p.III u oc. §6: «les préro-
gations de l’allodialité n’ont point obscurci la splendeur du thréne
de nos Rois; elles n’ont pas donné la moindre atteinte aux droits



Yuenie o monapxh, kKawb ucrounnrb Besdeckoil BiracTm,
IOJIYy4asa0 IpaKTudeckoe sHauvenle 1o Mbpb Toro, kawb
PAAB KOHKPETHBIXH IIOJHOMOYLIl HepexofuTh Kb KOPO-
JAMB-CO0ONpaTeaaAMb. SHAMEHUTOE Iepedncenle mpaBb Mo-
Hapxa, Kotopoe Mbl HaxoauMsb BB «PecnyOnnkby Bopmenal),
U IpEeJCTaBIsgeTh n3b ceda NpuOansnTeJbHBII NHBEHTAPH
noJauTHYecKuxs npiobpbreniii. Raxks MBI BUAUMB, U U3D
9TOTO0 WHBEHTaps Ha IyTH Kb MOHAPXUYECKOMY Hocabpo-
BATEJILHOMY IOJHOBJACTIIO ell[e CTOSIN COCJTOBHBIE THTATHL
¢b UXH 00BUHOIN, X0TsA u whekoabko ueompembaenHoii
OIO[:KETHOIl KOMIIeTeHI[leli?). 3amura He3aBUCHMOCTI KO-
pPOHBI 0TH (eoJanabHOIl apucTOKpaTin IepexXoauTh BH 3a-

de Souveraineté» — raxke § 341. MHOro mHTEPECHATO OTHOCUTEIHHO
B3IIALOBL (QpaHiy3ckoil nybaunynonpaBoBolii goxktpunst XVII n
XVIII BB. Ha cpegHeBbKOBYI0 MoHapxilo y ©.B.TapanoB-
C Kar o, [lorMmaTuka HOIOMUTEILHATO I'OCYAAPCTBEHHArO IpaBa
Bo @panuin npu crapomsd nopaarb. Becbma rtenpgenmiosno yv Le -
maire, Les lois fondamentales de la monarchie ancienne;
aBTOPB CaMb CTOUTH HA «TpafuljloHAINCTUYeCKOI», Bbpuke — Tpa-
AUIIOHHO-MOHApXuUeckoii Tourkt 3pbHiA, KOTOPYIO OHD IPOTHBOIIO-
CTaBIAECTDh APHUCTOKPATHYECKOMY U eMOKPATHYECKOMY HCTOIKOBA-
HisAMDB I'OCYJapCTBeHHAro CTposd mpu ancien régime. Gm. 0coOGeHHO
p. 281—3.

1) L. 1, ¢.10: propria iura maiestatis: 1) legem universis ac
singulis civibus dare posse, 2) bellum indicere aut pacem inire,
3) in magistratibus mandandis, 4) extrema provocatio, 5) iure
vel iniuria damnatos contra vim legum et iudiciorum liberare,
6) numeri percutiendi ius numercrum pretium pondus figuram
praescribere.

2) O GompxeTHOMD npaBb cocmoBHBIXD IITaToBh cM. T e zner,
Technik und Geist des standisch-monarchischen Staatsrechtes;
y Schmoller, Staats- und socialwissenschaftliche Forschungen,
B. X1X, H. 3, S. 62 u. s. W. — COBpeMeHHbIA KaTeropiu OoQHeTHATrO
npasa 3abcs HempumbHIME («...keine Abgabe, sondern Gabe; keine
Steuer, sondern Beisteuer»). '
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[Ty He3aBUCHIMOCTU OT'h IITATOBD WJIN COCJIOB1il; MOHAPX'D
BOILIONIAETH Bh CBOEMDB JuIh BCIO HAIlIO, €CTh €UHCTBEH-
HbIil es1 HMOAJMHHBIIL IpeJcTaBuTe/b, U HaceJjeHle HeceTh
06A3aTeNbLCTBO HOIHATO TOBUHOBEHIA; Yy Hero HBTH HI
JANYHBIXs HI HKOJUIEKTHBHBIX'D IIPaBb, HPOTHBOCTOAMNIXD
gosrs MoHapXa, Kawb Mbl 910 BunMb ¢b X111 pbra BH Anr-
min. Bawromuennbiii abcomorusvb JlogoBukra XIV yike
fe MUPHUTCH HE Cb KAKNMIL TeHepalbHbIMU IITATaMI, I CO-
3pIB UX'h HpefcTaBiadercs AbaoMs aHTUMOHAPXITYECKIMD
sagoaro mo 1789 r., Bo ®panniun ciaosmuaach HWBROTOpas
ouifiosHast, TaKh CKaszaTh, TEOPLs OTHOCHTENLHO HECO-
BMBCTIMOCTY TPAAUILOHHON KOPOJIeBCKOI BJIACTI I IITa-
TOBB, KaKb Obl BhImeAmuxs mocabt 1614 r. nss rocynap-
creepHaro oouxoma Opanmn. Koneuno, Bb pasHbIXb CTpE-
Haxb EBpomnsr gbio 00€TOAIO pasimyHO: €CJA O0CTaBUTD
nase Bb cTOponbs AHDIIIO, TO HII BB [IBemin, uum TEMB
combe BB Benrpim wopoma ne ojeps;kajia phimTesbHOI
moGBb1, HO CpeHsAA, TAKb CRa3aTh, JMHIA, KOTOPAs JOTHHA
6pi1a ObI HAMBTUTH OCHOBHOE HaTpaBleHle Bb Pa3BUTIN
3aIajHo-eBpoIelickaro rocyjgapcrsa, HNPOXOAUTH HMMEHHO
3rbeb— o1 eoausma (ImoHnMaeMaro ecTeCTBeHHO Bb -
POKOM® CMBICIE ¢h pasHooOpasHBIMI BaplaHTaMm) Yepess
COCJOBHYIO MOHAPXil0 Kb abconwrusmy. Keanm mpm sroMs
semsieBJAaLbaeIrs TOCTEIIEHHO YTPAYnBaIh BHAUYUTEIbHYIO
YaCTh CBOUXH HOJUTHUYCCKNIXB IPaBbh, €CJil, HAIpuMBpPb,
ceHbépiaabHas OPHCANKIIA ObLIa HOYTH BHITBCHEHA KO-
podeBcKoil, TO ofpaTHBIl Mpoueces, — 000cobIeHLsT 1Iy-
OMUYHOIIPABOBLIX's HJIEMEHTOBDH OTH DJIEMEHTOBB UYaACTHO-
IIPABOBBIXs BB JUIE MoHapxa JajeK0 He IIelh BPOBEHD
¢b TuMb. OcBOOOMKIEHHBIE OTH CTAPBIXh OIpaHmYenlii,
OH'D TPOMOJFKAETH 0CTABATHCA Kakbh Obl COOCTBEHHUKOMD —
11 ATOTH MATPUMOHIAIBHBIL OCAl0OKh He N3IJIARNBACTCA
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Jame BB DIOXY npocebijennaro abcommorinsaMa, KOTOpPBIL
nmpoBosraacnas ycramun @puapuxa Beankaro, uro kopoJb
€CTh IIEPBBIL cayra cBoero rocyaapersa. Gb ocobennoii Ha-
DIITHOCTRIO  TaKle Mepe;KNTRI MaTpuMOHIaJIbHATO B3IIIANA
I IATPUMOHIAJIBHOI HeNX0J0rN CKAa3BIBAIOTCA BO BIBIIHEIT
OMNTURE, — x0T Ob BHbImHEH mosmTnrb upocsbiuenmaro
XVIII Bbra b ero nupacrnuecknmn BOliHamu, pasabmamm,
oombuamu u 1. 1.1,

Enxea s menbuiee smauenie Bb HETOPIiN MOHAPXIMUECKATO
npaea umbaa 6opwba ¢b npuTasauisvu epksu. Teorparn-
YeCKIA OKTPUHBEI Bh UXD KpaiiHeMb BIpaskeHin OTPUILAJIIIT
BCARYIO CaMOCTOATENBHOCTh 3a TOCYAAPCTBOMB, KOTOPOE
BOTLIIONaN0Ch BB Juih rocypapss. Hocabmmit orpannyn-
BaeTcs mpesxae Bcero Tkmn 1hasaMm, KOTOpHIsE €My ¢TaBUTD
I[ePKOBB I Bh KOTOPBIXH TOJBKO U JIEKATHh OTHOCHTEIBHOE
OlpaBJaHie W OTHOCUTEIbHBII CMBICTH TOCYAAPCTBEHHOIL
Biaactn. llepkoBb mpepcraBiAgeTcAa WM OPAMBIMG HCTOY-
HIUKOMBb DTOI BJIACTH WJIN, BO BCAROMB caydab, cankmionu-
pyers Imepefavyy es JaHHOMY HOCHTENI0 — 4TO U BHIpa-
/KaeTcad Bh TARUXD CUMBOJNYECKUXD ABICTBIAXD, KAKD
KOpPOHAIlA, CBANeHHOe MoMaszanle u T. 7. Takumb obpa-
30Mb HTa IEPKOBHAS CAHKINA MOTJIA MUPHO VyKUBATHCS
¢'h TAKUMD IOPUANYCCKIMT I IOJUTHYECKIMD TTOHUMAHIeMb,
KOTOpOe MCXOJUJIO U3 UAeH HAapPOAHAr0 AOTOBOPA W BII-
nbao Bb monapx’b aumis Beiciaro marucrpara. Bs nporus-
HOCTH sKe IIePKOBHOII TeoKpaTinm Oblra BBIABUHYTA JApyras
TeOKpaTisaA — cBbTCKasg, KOTOpas CTPEMUTCA Hemocpes-
CTBEHHO CBfA3aTh MOHapXa ¢b 00IUMD IJIAHOMD HIPOBUICH-
IlaJbHaro MipolpaBJaeHis, c¢abaarh M3H HETO TPSAMOIl Op-

1) C. Korasapesckiii, IIpaBoBoe rocygapctBo um BHBUIHAA
IOINTHKA, C. 242.
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rap’b 9TOr0 MIponpasienis—mno 6opbda Ha 5T0iT 1MOUBh,
roropyio Beas lempuxs IV mporuss [puropis VII n ko-
tropyio Bb XIII pbrt neiranca sozotnosurs @puapuxs 11,
OROHYMJIACH HeyJadeil, u TocyaapCcTBeHHOI BJAcTH OCTa-
BAJOCh JMIIL jpo0uBaTheA Tounbiilaro pasmMeskeBaHLs
JIYXOBHOII 1 cBbBTCROIl cdephl sRusHm, NpegoXpaHsIioIaro
nocabaaion chepy orh LepkoBHOI omerm. Opmaro rpa-
miiga Meskny temporalia m spiritualia mpomommrace He
TOJTBKO Teopleil, HO 1 OBITOMD TaKbh, YTO HA MVTH Kb MCKO-
MOIt mbau crosanm npasa LEepKBU, OCBAMICHHBIA BCBMB es
aBropureToMsb. Jfocrarouno BenomunTh 3bCh 0 MEPROBHOI
topucaukmin. OTcoga orpoMHOEe KOJIWYECTBO HHEPIinm, KO-
TOpoe BJIO3eHO ObLI0 BB 3anmury Ooabe coorebreTByIO-
maro wuHTepecaMd cBbrTeraro rocymaperBa  pasgbiaenis
temporalia m spiritualial).

AbcoaroTHOoe MOHapXmyeckoe mpaBo, moObausiiee cra-
PHIXB MPOTUBHUKOBB, IPUHYMKACHO OBLI0 000CHOBBIBATH
CBOIO IIOJIHOTY BJacTu. BB ecrecTBeHHO-TTPABOBHIXH TEO-
PLAXD MHOMKECTBO OTTBIBHBIXDB JOTOBOPOBH, N3H KOTO-
pPBIXh  coaranacda OuTh  (feofadbHATO TOCYAApPCTBA, CJI-
BaeTcsl BB eJUHBIN IiepBOHAYAJIbHBIN [OTOBOP®H, AL
moJinyto cBobony momapxy. Tawks dopmymupora m pas-
BUTIe NPUHINIA MOHAPXNYECKATO CYBepeHmreTa I0Ar0To-
BJIAETH yueHle o cyBepenntert mapogunoms: 'o66es pacun-
maeTs nyrh A Pyeco. Orcioa HOBHIL Ayaimsmb, KOTO-
PBIii BEIpACTAETH Bh QHTVIIICKOI 11 PpanHITy3CROil peBOIOIN,
samevarabpaercsa B poah KOHCTUTYIIIOHHBIXS TIPOEKTOBD —
OCTABIINXCsS IPOEKTaMI U TepenreiinXbs BbH JKUBHL —
Bb Agreement of the people m Bo ¢pannyscroit wou-
crurynin 1791 roga — u Bo Beeii HOBOil TOJINTHYECKOIL .

l) lenanners, OOCmee yuenie o rocymaperss, c. 236, 321.
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Jureparypb: ayaansmb mpaBa KOpOJEBCKATO I HAPOMHATO.
Phskocrs owepranmiii m KareropmunocTh NpuTAsaHiii mep-
Baro b TOYHOCTBIO Iepepajuch BTopoMy. Hy:xuo Ob1I0
HEePEeRUTh OIPOMHBII TOJUTHYECKLL OOBITH, HYMKHO OBLIO
HePeKUTh PEBOIIOIILI0, KOTOpas 3aKOHYIJIACH HAIIOJIEOHOB-
CKIMB a0COJIOTUBMOMB U peariileo, KOTOpas oKazalach
He BB CIJIaX'h BOBCTAHOBUTH HE TOJbKO (PpaHIY3CKIil, HO 1
oOlleeBponeiicklii anelen régime — 9To0bl HCKATh KOM-
POMIUCCA.

Ilogo6nsrit KOMIIPOMICCH MBI TMEHHO U BUNMD Bb KOH-
CTUTYIIOHHOMDB TBOpUecTBS mepsoii yuerBepTnn X1X Bbra —
0cO0EHHO DIOXW, HEIoCpeJcTBeHHO cabaoBasmieii 3a
1814—15 ropamu. Hpuumumanso GBIIO TIPOBOBIIALIEHO
0e3yCIIOBHOE TOP/KeCTBO IIpaBa MOHapXmuecKaro Haab
IpaBOMb HAPOAHBIMB. BB 5TOMB 3araoouvaca CMBICIb
JeTUTHMU3MA, I HTO TOPHKECTBO IPU3HABAJIOCH YYTh JII
He OCHOBOIl TaKh HazblBaeMaro MopajgbHAro paBHOBBCIS —
Hayajga, KOTOPBIMbB, HECMOTPS Ha BCIO ero HeolpepbieH-
HOCTH, PYKOBOAUINCH HA 00MeeBpOIeiicKNXD KOHTPeccaxs I
OCBAINIAJIN MesKayHapoanoe BmbmarenbeTso. Ho BB TO ske
BpeMs HPUXOANIOCH IpUHUMATh BB ussbernoit mbph 1h
nepeMbHBI Bh FKIIBHI HAPOJ0BD, OKa3aBUIIXCA CBUBTeIaAME
PpanIyscKoil peBoOJa0ONIN, 0 KOTOPBIXh TaKh BHIPA3UTEIHHO
nnecaah Bb ¢BOeMb JokIagb mpyccromy kopoaw lapaen-
Oeprs — mpu3HaBaTh HBKOTOPBHIA MNYOJUYHBIA MpaBa 3a
rpaskgasamMn 1 HBKOTOpOe ydacTie MpecTaBUTeThbHbIX'b
yupesgeniii Bb rocygapersennoii pbaressuoctu. Ocrasa-
J0CH TIOHATH BBITEKAWOIN[Ee U3h HTON0 OIpPaHHYeHle Mo-
HapXn4eckoll BJACTH, KaKb cBOOOIHOE caMOOPpaaneHie,
BBIPAsKAIOIIee CyBEPEHHYIO0 BOJIO KOPOJIS, & He OTpuilalolee
ess. Komerurynionnoe npeobpazosanie n3odpaskanocsk mpu
9TOMDB BB CTPOTOMb HpeeMCTE'ﬁ CO BCEl MCTOPUYECKOM CO3M -
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naresbHoil padoToil, BBITOJHEHHON MOHAapXaMU; gbch He
OBIIO KaKD OBl HOBIICCTBA, He OBIJI0 HUYEro IIOXOyKaro
na omsTs 1791 r., Korga crapslii MOJUTUYECKLE MOPAXOKRD
popManbHO yHEHYTOMRAsNCcH. TakoMy HoHHMaHiio cOOTBEI-
cTBOBaJIAa 1 OOBIYHAA OTPAHMYEHHOCTH IIPaBh HAPOA-
HAro MPeJcTaBUTEIbCTBA B OTUX'D OKTPONPOBAHHBIXD KOH-
CTUTYIAXD HA PAAY b MHPOTOl HMOTHOMOYINI MOHApXa.

Neropuveckums o0pasimoMd mocaysuaa sgbeb ¢pas-
myscras xaprid 1814 roga; es «gapcTBeHHBIly XapakTep®
npioopbrans ocoboe snavenie mocah Toro, kaws @pamiila
IepesKiIa TOCIOACTBO (OPMAIbHO IPOBOBTIIAIIEHHATO Ha-
POHATO CYBEPEHNTEeTa: caMoe MPeeMCTBO CTapoil MOHAPXM-
yecKOil Tpaamifll HPOBO3IJIAINAJNOCH IIPU COBEPIIEHHOMD
IIHOPUPOBAHIN Pa3pbiBa, IPON3BEJEHHATO HUCIIPOBEpIHe-
piemsb Monapxint). Takums 06pazoMsb, IPUHINIIAILHO BO3-
CTAHOBJISJICS CTAPBIil MOPAXOKD U CYBEPEHHTEeTs KOPOJIA, HO
IpaKRTHUECK COXPaHANNCh ¥ Barwbiimis npioOpbrenis
pesoJTionin Bb ceph rocyFapeTBeHHAr0 yeTpoucTsa, Kavb
OHII COXPAHAMACH U BB HOPAAKSE 00MeCTBEHHOMD?).

1) Xaprisg 1814 7. TOBOPIIA JIHIIb O «OIATOMD OTCYTCTBINY KOPOJIA:
«la divine Providence en nous rappelant dans nos Etats apres
une longue absence, nous a imposé de grandes obligations».

2) Ilo Bompocy 00h MCTOPIN PEAKIN 1 TeKCTA xaprTiu cm. Pierre
Simon, [’élaboration de la Charte constitutionelle de 1814 r. llo-
TUTHYECKIA TPYAHOCTY M Jlaske OMACHOCTI, KOTOPHMU OBITO dpe-
BATO HPOTMBOpBUie BB NPUHATOMD INIaHDh rocyaapcTBeHHAro yerpoii-
crpa, TouHo (opmyampoBaHo y Duvergier de Hauranne,
Histoire du gouvernement parlementaire en France, v. 11, p. 186:
«dans les discussions qui eurent lieu pendant ces deux mois et dans
les solutions qui prévalurent il est aisé de decouvrir le germe des
luttes et des catastrophes qui suivirent. De toutes les solutions
la plus funeste sans contradiction fut celle, qui faisant découler
la Charte de D’autorité préexistente du roi et la datum de la
dix-neuviéme année de sa reégne, semble jeter un défi a la Re-
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Lopasno 6ombe coorsbrersopadna yhiictsureapnoctn nmes
KOHCTHTYIIOHHATO HpeoGpasoBanis, Kaks ¢CBOGOTHATO CaMO-
OTPaHNYCHIA BOTI MOHAPXA, B HEMEIKIIX'S TOCYAapCTBAXD,

volution et déclarer implicitement que pendant vingt-cing ans
la France avait vécu en état de la rébellion». Cp. Viel-Casta I
Histoire de la restauration, v.I, ch. 4 et 5. Orcoqa pazanyis
Bb HCTONKOBaHIN Xaprin. Cm. Sur les opinions révolutionnaires
Bh Conservateur, v.I, p. 501: «pour la milliéme fois les royali-
stes veulent la Charte, mais ils la veulent dans le sens monarchique
et vous la voulez démocratique: voila toute la différencey. He-
B8aKROHHOCTH CAMOOTPAHNYEHIsl CyBepeHHOIl BIAacTH MOHAPXa, yTBep-
RIAEHHOM BEKOBEIMEU 3akoHaMu DpaHIin, KATErOPUUECKI YTBEPIKIA-
nack yabrpaposmmcramMu. Cm. Monsborn, La monarchie fran-
caise, p.199: «selon nos lois les plus anciens et les plus sacrés
et qui par cela méme ont été appelés fondamentales le Roi en
France ne peut aliéner ni concéder arpent de terre. Que sera ce
donc s’il s’agit de concéder ou d’aliéner une parcelle de la puis-
sance souveraine? Les prérogatives de la couronne sont-elles moins
inaliénables que ses domaines?» 3bch MB BUAHMT COXpaHNBIIEeCs
BB uncrort marpuMonianbroe Boszzpbuie. Muoit Barmans vy Ilato-
Opiana, koTopsii Bb La monarchie selon la Charte samumaers moi-
HYI0 COBMBCTUMOCTE pOATMCTHYECKAro NpuHInNna u Xaprin: o Opau-
I TOCHOICTBYETH He CcTaphlii MopsgoKb, He mecrmotuams Harmo-
aeona, a «la monarchie avec la Charte... c¢’est ‘la seule bonne
aujourd’hui». CBA3b 5TUXH B3IIAAMOBD YIBTPAPOSINCTORE €b WX
nociabayiolieil TaKTUKOIT, ROTOpas HapagoKCaIbHBMND oOpasows cab-
Jalla M8h HUXDH CTOPOHHUKOBD MOLUTUYECKOI oTBBTCTBEHHOCTH MII-
HUCTPOBh —Yy Bonnefon, Le régime parlementaire sous la re-
stauration, p.135, m Michon, Le gouvernement parlementaire
sous la restauration, p.162. Tesuch VIABTPAPOAIUCTOBDH TOUYHO
GopuyaupoBaHbh BB 3aMUCKAXDb BUTPONIA, NPUIOHKEHHOII Kb €ro
Mémoires, v. I11, p. 459. XapaKkTepHo COMOCTABUTH Cb HTUMD B3I
HA KOPOIEBCKYI0 IPepOraTuBy, KaKkb OH'Bb BrlpamkeH's Bb XapTin 1830 1.

I NPOABWICA BD MpaKkTURE 10iabckoit monapxin — L orieu, Traité
de la prérogative royale (1840), p. 8: «le roi est essentiellement
I’lhomme de la loi: c’est au nom de la loi qu’il parle et qu’il
agity. Rossi, Cours de droit constitutionnel, v. IV, lec. 92, —
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KOTOPBISL He MepesRun peBosionin’). SarrounTe bHbIi
phuckiii akrs 1820 r., peryanmpys oTHOIeHisg BB c0w03h,
JOIMYCKAIB KOHCTUTYIIOHHOE YCTpOiicTBO BB  OTALIL-
HBIXP €70 TOCYapCTBAXD JIAIIb HA YCJIOBIN COXPaHEeHLH
MoHAapXnueckaro cysepenntera, «Tawkb Kakb TIepMaHCKIi
COI03B», IJacuia H7-s1 ero eraThs, «3a MCKJIYeH1eMb CBO-
OOAHBIXs TOPOJOBH COCTOUTH U3b CYBEPEHHBIX'H KHA3EI,
TO BCsl TOCYJAPCTBEHHAsS BJACTH JOJKHA 0CTaBATHCS 00b-
eUHEHHOII Yy TJIaBbl TOCYJAapcTBa, U CyBepeHb MOMKETD
OBITH CBSI3al’h Y4YACTIEMb COCJIOBll COTJIACHO IMOCTAHOBJIC-
HigAMB MWBCTHO KOHCTHTYIIM TOJBKO BB OCYIIECTBJIEHLI
(Ausiibung) ompembieHHBIXs IpaBby. JTa OXpaHa MOHAp-
XIYeCcKaro cyBepeHmTeTa I jaBaja IIOBOAB ITOCTOSHHATrO
pMbilTaTebcTBA BO BHYTPEHEWIO (KN3Hb TOCYAapCTBD —
YJIeHOBDH co0t03a?). Bb o0memsb ogHAKO YCTPOMCTBO MO-

0c00. p.229: «telle est I'idée générale, que nous donne la royauté
francaise, la Charte constitutionelle. Comme vous le voyez, ce
n’est pas la la royauté militaire, ce n’est pas la la royauté féodale,
ce n'est pas la la royauté absolue, c’est la royauté moderne, c¢’est
une haute magistrature nationale, c¢’est la royauté constitution-
nelle, c’est une forme de gouvernement qu’on a jugée la plus
propre a consolider I’'union de deux grands principes sicomplete-
ment francais, I’égalité civile et I'unité nationale».

1) Sy b el, Die Begriitndung des deutschen Reiches, B. I, S. 61;
Brockhaus, Das Legitimitatsprinzip, S. 66, 144; Kauf-
ma nn, Studien zur Staatslehre des monarchischen Prinzipes,
S.9; A.,C. Anekxchens, Hp Bompocy 0 opUgUYeCKO mpH-\
poas BilacTu MoHapxa, €. 8 u Ci.

) Be hr, Von den rechtlichen Grenzen der Einwirkung des
deutschen Bundes auf die Verfassung, Gesetzgebung und Rechts-
pflege der Gliedstaaten
rocyaapersh Bb abiab koHCTHUTYIIOHHBXD pedopwh; U OHOLHETHOE

3aINTa CAMOCTOATEIBHOCTN OTABILHBIXD

npaBo 1 OTBBTCTBEHHOCTL MUHUCTPOBD COBMBCTUMBL ¢b MoHApPXI-
YeCKUM'b MPUHIMIOMD I HE MOTYTDH OHpaBAbBaTh BMbmaTeaberna:
0c.5.15 m 27 ep. Treitschilke, Deutsche Geschichte, BT,
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CABAHUXD CTPOTO ero cobmmopgano. Bors kaks aTo Pop-
MYJUPYeTCA BO BBeJeHIN Kb 6aBapCKoil KOHCTHTYINN:
C(IPOHUKHYTBIE T JABUMKUMBIE BBICORUMUI 00A3aHHOCTAMUI
rocyjaaps, Mbl O3HAMEHOBAJN Hale IpaBJeHle yupese-
HIAMI, KOTOPHISL CBUABTENBCTBOBAIN O HAIIeMb IOCTOSH-
HOMB CTPEMJIEHIN CJOYMRUTH 00IeMy OJlary Halmxb IIO]-
nanneixb. Jlaa 6oabe mpounaro yrpbmrenisa mocabpusaro
yae Bb 1808 1. maanm mer Hamemy rocyaapceTBy oTBbyaBuIyio
ero TOTJAIIHIMS BHBITHIMSG U BHYTPEHHUMDB OTHOIIECHIAMD
KOHCTHTYI1I0, Bh KOTOPYIO MBI BHECJU, KaKbh CYIIECTBEH-
HYI0 es YacTh, yupeskjeHie cocsgoBHaro cobpamia. Hawwb
TOJBKO BEJUKIA MIPOBBIS COOBITIS, HACTYNMBINIA ¢b THXD
mopd 1 3aTpoHyBIIisA Beh whmMenkla rocygapersa, BO Bpemsi
KOTOPBIX'h OaBapCKiil Hapoxh MOKABATD CBOE Belnvle KaKb
Bh HCHOBITAHHBIXH HECYACTIAXH, TAKD U BB 00pb0b — KaK®b
TOJBKO OHI BaBepIINJINCh aKTaMu BbHCKAro KoHrpecca,
MBI TOTYACh BO3HAMBpUANCH B3aKOHUYUTH IIPEPBAHHOE CO-
OBITISIMI TOTO BDeMeHH B0 MOCTOAHHO CYMTasch ¢h 00-
M 1 9aCTHBIMI TpeGoBaHisAMI, BEITEKAIOIIIMI N335 Irhrel
rocypapersa. Haerosamgit axrs, 3pbio m MHOTOKpaTHO
o0CYsKeHHBIT 1 TPUHATHIT HaIIMB TOCYAaPCTBEHHBIMb
corbroMb, ecTh IIOAH HAaIIel cBOOOMHOIT T TBEpHOIl
Bosii. Hamrs Hapoah BH COAEPIKAHIN ero y3puTh AaabHbii-
mee vObanresbHOe AOKazaTeabCTBO OTEYECKUXH HAIMNXD
zadors o crpanby. Coorbrersenso eb orums, § 1 ornbaa 11
rJIaCHIb: «KOPOJb €CTh IJjaBa IOCYy[AapeTBa, OHB COeMl-
usgers BB cedb Beh mpaBa BepXOBHON BJIACTH W OCYIIe-
CTBIISIETs NXB COTJIACHO JAHHBIMB UMD 11 YCTAHOBIECHHBIMD
Bh HACTOANEI KOHCTUTYIIN MOCTAHOBIEHIAMB»!). Bimsko

S.485: K aufman n, Studien, S.53; Z 6 p f 1, Grundsitze d>s
gemeinen deutschen Staatsrechtes, S. 199.

1) Seydel, Bayerisches Staatsrecht, B. I, S.353: «wenn so-
nach die Verfassungsurkunde vom Konige sagt, dass er in sich
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ciofla TOAXOAUTH BBeJeHle Kb KOHCTUTYIIOHHOMY aKTy
Besmraro Deprorersa Bapgemckaro, KoTOpoe KOHYAETCH
CJIOBAMI: «IPOHUKHYTHIE HCKPEHHUMD sresTaHieMb YEpb-
MUTH V3Bl B3AUMHAr0 NOBBpILA Mesay HaMi I HAllIMD H-
pOJOMB I YCOBEPIIEHCTBOBATH 110 paMmbueHHOMY HaMIU
nmyTit Behb Hamm rocygapcTBeHHbI yupesRjieHis, Mbl apo-
BaJ HIGRECHBAVIONi KOHCTHTYIIOHHBIT aKTh 11 TOPHE-
¢TBeHHO OOBmaam B8a HaACh U HAINXD HaCJIBIHIKORD
ghpHO W 1O COBHCTI NCIONHATH €10 I MPHHYAAATE Kb HC
mosHenio Apyruxb». 3xbeh Menwbe ABCTBEHHO BHIPAREHD
CyBepeHnTeTh BeINKaro reprora, HOo OHb HOATBEPIRAAETCH
g 1, § 5: «Benukiii Tepors 00beANHACTD BB CBOCMD b
ge’h IpaBa TOCYAApPCTBEHHOI BAACTI 1T OCYIIECTBIACTD MXD
COTIIACHO KOHCTHTYIIIOHHBIMD OCTAHOBICHLAMBY ). Bamsroe
onpepbaenie ycraHapalBaeTh I BupTeMmOepreras ROHCTIH-
ryuis Bo 11, § 4%). CarcoHcras KOHCTUTYI[1A, YTBEDKACH
mast y:xe Bh 1831 r., HO BEpaboTaHHasd U BHECEHHAA Ha
pasemorpbule YMHOBD ellle PaHbIIe peBOJIIOI_[iOHHBIX'b TIBII-
sweniit 1830 1., gopmyaumposasia IpaBa KOPOJA BB CXOA-
HpIxs BeIpaskeHiaxs (I, § 4): «KOpOIb — CYBEPEHHBIT Op-
raHb TOCYAApCTBA: OHD COCAUHSETH BB CBONXD PyRAXD
el mpaBa TOCYAAapCTBEHHOII BJIACTH M OCYIIECTBIACTDH
ee BB mpexbiaxsb, CTPOr0 YCTAHOBIEHHBIXH KOHCTHTY-
mieii). Ilogo6mas gopmyamposka u mogo0HOe MOHMMAHIe

alle Rechte der Staatsgewalt vereinige, so hat dies den doppelten
Sinn, dass er sein Recht in sich selbst und von Niemandem zu Lehen
tragt und dass seine Gewalt allumfassend ist»
1) W alz, Das Staatsrecht des Grossherzogtums Baden, S. 3.
2) G 6 z, Das Staatsrecht des Konigreichs Wirtemberg, S. 84.
3) Fricker, Grundriss des Staatsrechtes des Konigreichs
Sachsen, S.13 u.S.104; O t t o M a y r, Das Staatsrecht des Konig-
reichs Sachsen, S.13; ¢p. KyprecceHckyio Komcturyiio 1831 rona

ph 1, § 2: «die Regierungsform bleibt so wie bisher monarchisch,
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BECbMa XApaRTEPHBL I PaHHUXD HBEMENRUXB KOHCTHTY-
niii. Bs o1oMB emsicab 1060mbITHO COMTOCTABITD ¢b HIIMI
ipyccryio roncrurymiio 1850 r. Ona, BB IpPOTHBOMOIO:K-
HOCTH IIEPBOHAYANBHOMY IIPOEKTY, TO:KE MOYKETH ObITH Ha-
SBaHA ORTPOMPOBAHHOU, OHA TakKike OOJEKaeTh KOPOJIA
BECbMa INporuMu nosanomouiamu. Ho oma me mpummes:-
BACTE KOPOJIO HU CyBepeHHUTera, HH BChXb mpass Bep-
XOBHOII BJacTw; oHa ropasfo oTueriauplbe YKa3bIBaeTh Ha
OTPAHITYITETBHBLT XapaKTeps KOHCTUTYIIIOHHONH pedopMbl.
Taws, coramacuo cr. 62-it, «3aKoHOIATEIbHAS BIACTE ocylIe-
CTBJAETCA cOBMbeTHO Koposiems u oObumu masgaramisy ——
Bechb Tpm oprama, yuactyomie Bb cosgamin BaKOHA, TI0-
CTaBJeHbl 3Abch, Takh ckasars, Bposenb. He oroBapu-
Baercst 3abch 1 mepaspeIBHOCTH IpeeMeTBa cTapoil M HO-
Boii llpyceiu'). Bs ewe Gosapmureii cremenur 510 ormocmres
Kb Hospmbiimeii aserpiiickoii KomeTHTYIiN2).

und es besteht dabei eine landstandige Verfassung». Bs 11, § 10,
noBTopsercsa o0bYHasg (opmyiaa: «der Kurfirst ist das Oberhaupt
des Staates, vereinigt in sich alle Rechte der Staatsgewalt und
ubt sie auf verfassungsmissige Weise ausy. Cp. R hamm, Das
Staatsrecht des Herzogtums Braunschweig, S. 20 (OpayHmBeirckasn
KOHCTUTYILA [0 CUXB MOPB COOTBEBTCTBYETS 57-if ¢r. BhHCKATO arTa);
Eyschen, Das Staatsrecht des Herzogtums Luxemburg, S. 15.

') Bornhak, Preussisches Staatsrecht, B. I, 5. 12972 Xors
[IpyCCKasg KOHCTUTYIIA pefaKkTUpoBaHa uHave, wbvb Gomrbe pPaHHIs
HEMEIlKiA, OHA OCTaBIAETh OHAKO BB CHIb MOHAPXUYCCKIiT OpuH-
e, Kawb mocabmuiil Bepaskens BB Das allgemeine Landrecht,
II, 13, §§ 1—3. Cp.S ¢ h w a r z, Die Verfassungsurkunde fiir den
preussichen Staat, S. 128; R 6 n n e, Das Staatsrecht der preussi-
schen Monarchie, B. I, S. 204.

?) OcoGenno 3ak. 21 merabps 1867 r., Ne 145, art. 2: «der Kaiser
ibt die Regierungsgewalt durch verantwortliche Minister ausy.
Mpb1 HE BUUMD BBIpasKeHiil MOHAPXUYECKATO TIPIHIINITA HIl B T. H. OK-
TAOPBbCKOMSD aumiont 1860 1., Hu geppaabekows maTenth 1861 rema,
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TakuMh 00pasoMb 13h eBPOIEHCKUXD KOHCTHTYI[IOH-
HBIXH TEKCTOBB I0J00H0E VTBep:ieHle MOHAaPXUYECKAro
cyBepeHnTeTa IcuesaerTs, 1 Mbl BCTpbuaemcsa ¢b HUMB
nosaabe gume Bb Amonckoii koucruryiin 1889 r.: nmocab-
HSSA BB H9TOMB OTHOMIEHIN IIOXOAUTH HMEHHO HA paHH1s
phmengis. CoracHo cr. 4-if, <uMmepaTops CTOUTS BO IaBh
nMiepin, oO0beguHsAeTs BB cBoeMb Juih Beh BepXOBHBIA
IpaBa, KOTOPBISA OCYIIECTBIAAIOTCA Ha OCHOBAHIN IOCTa-
HOBJIEH1II HACTOSAIEIl ROHCTUTYIINY. B oTsimyie 0Th CT. 4-ii
IPYCCKOI KOHCTUTYIN O-51 CT. SAMOHCKOII TOBOPUTD: «HIMIIe-
paropb OCYMIECTBJISACTh 3aKOHOJATEIbHYIO BJIACTH BbH CO-
raacil ¢b NUMIIEPCKIMB IapIaMeHTOMbY. 3nbep, cabmosa-
TEJILHO, Bh TOMD, UTO KacaeTcs CO3J(aHifA 3aKOHOBD,’ MapJia-
MEeHTH He TMOCTaBJIeHh HapaBHB ¢b HMIEpPaTopoMb. A 1O
cr. 1-ii, «AmoHcKas UMIIepis YIpaBJsAercs HeIpephBHOI u
IOCTOSAHHOIT [guHAacTieii MMIepaTopoBbs» — BB STUXDH CJIO-
BaXh MOKHO BuABTh cBOeoOpasHoe BhIpasKeHle MOHApXi-
yecKaro mpeemcrBal).

(Die oesterreichischen Verfassungsgesetze, herausgegeben von Berna-
zik, S. 193 u 219); cp. Ul b ri ¢ h, Oesterreichisches Staatsrecht,
S.63, mu Zolger, Oesterreichisches Verordnungsrecht, S. 119.
Bb myxb monapxmyeckaro MpUHINNA IBHTAICA NCTOTROBATD aBCTP1Ii-
CKYI0 KOHCTUTYIi00 ocobenHo Maxch Rymnmbs Bb Beitrage zum
oesterreichischen  Parlamentsrechte: — mowbmeno Bb  Staats-
und volkerrechtliche Abhandlungen, herausgegeben von Jellineck
u. G. Meyer, 11, 2.

1) Ito, Commentaries, p. 2 — oObsacHenie 1-ii cr.: «in a sacred
Throne of Japan resides the power to reign over and govern the
state. That express provisions concerning the sovereign power are
spacially mentioned in the Articles of the Constitution, in no wise
implies that any newly settled opinion thereon is set forth by the
Constitution; on the contrary the original national polity is by no
means changed by it, but is more strongly confirmed than ever»;

Komaspeeckiil. 12
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Usmbuenie romcruryiionnoii pegaruin  coorsbrerBO-
BAJI0 HE TOJLRO BO3PACTAIONIEMY BJIAHIK IIPEICTABUTEND-
HBIXB yUpEMmIeHlii u pacmpocTpaHenio KOHCTUTYI{I0HA-
HISMa 10 crpanam® Kepomsr. BekpeBamock BryTpemmee
nporusopbuie Momapxudeckaro mpuHImmmA BL ero Tpajn-
H1OHHOM® HCTOTKOBAHIN IO MEpb Toro, kawm ObLTO sICHO
COSHAHO, 9TO CBOOOJHOE CAMOOTPAHMYEHIC eCTh BCe ke
OTpaHUYeHle, YTO CyBepeHHas BOJIAL MOHapXa, ORTPONpO-
BAaBIIaro KOHCTUTYILIO, Vike BB uU3BBCTHEIXE npembiaxs
ero ceasama. llpaema, dpanmyscrie YABTPaPOATUCTHL [0-
RaseiBamm, 910 xapria 1814 roma muckompro me mosRHA
OFPaHIYNMBATE MOHapXa M BCETMa MOKETH OBITh UME O0TME-
HEHa; HO OJI00HOe ToKOBaHie, mpoTnBoOphUalee He TOMLKO
AYXY, HO M TEKCTY XapTid, C€b caMaro HAYaja HOCILIO
UapTiiHO-TeHeH 103 bl XapakTeps u BHoJHE pacxomu-
JOCH  Ch OOMIECTBEHHBIMD TpaBocosHamiems. He 6omke
VAQ4HBL OBUIN U HOMBITKN BB IepMamin 0rTeTosTL IIPaBo
HEMEIKUXD KOpoJeil n KHAZell Ha 0TKAZD OTEH KOHCTHUTY -
IOHHBIXD 00ABATEAbCTED, IPUHATEIX'D UM LTI TIXE pe-
mecrBeHHuEamn. Obpass abiictBia ranmoBepckaro KOPOJIS
Rapma-Asrycra, woropsrii ormbmmTs ROHCTUTYIO, JaH-
HYI0 HMEHHO €ro IpeAIlecTBeHHUKOMD, IOAD HPefIoroMs,
OyAro 6bl BOA mocabaHATO HE MOKETH ero CBSI3BIBATH, He
HaXOMUTh COYYBCTBLA Jaske BB IVIA3aXh TAKOTO phimnTens-

cp. Judourou, La constitution du Japon: oGbacuas cr. 4-10,
OHL TOBOpHUTH: «en déclarant, que I’Empereur posséde tous les
droits de souveraineté il semble que la constitution ne fait que
le régime antérieur, c’est a dire le regne de la monarchie absolue.—
En réalité il n’est pas ainsi: d’apres I’esprit de notre texte il faut
distinguer la jouissance des droits de souveraineté et I’exercise de
ces droits. La constitution n’a fait aucune concession au peuple
en ce qui concerne la jouissancey.
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Haro 3almuTHHEA MOHapXW4YecKaro BepPXOBEHCTBA, KaKb
bopurarms!).

B% nosoit nbmenroii opuanueckoii anreparypb ogHaro
dTa TEOPLA MOHAPXMYeCKAro MPUHIMIA MYCTHIA riyooKi1e
Ropum m cpbranace ussbernoii Tpaguuieii. Dro, KoHeuHO,
CTOAJIO U CTOUTDH BB CBA3I ¢ NPHYMHAMU OO0IIEITOJIANTIYC-
CRaro HOpAAKa — ¢b OOJBIINIMDB MOJUTHYCCKIMD BBECOMS.
ROTOPBIMbB 00J1a1aeTs KOPOIeBCKAS BJIACTD B 0TI BIbHBIXS
rocymapcreaxs 'epmanim, ¢b sacayramm ocoGenHo npyc-
CKOII MOHapX1U — JuUHACTIN lorennoniepuoss — Bw whak
HallOHAIBHATO o0bemnuenia. «Monapxnueckiii IPUHINTIS»
IIPOTUBOIOCTABIACTCA P YTUMD HAUAIaMb, PasIaratoniimb
1T 9yMABIME IePMAHCROMY [yXy — HaYaJgaMmb HAPOTHATO
cyBepenurera, m «ppaHiyscro-GeiabriiickoMy mapaamen-
TapusmMy», IPOTUBB c00IasHa KOTOPATr0 HeYCTAHHO OopoJics
Iweticts. Cb rourn 3pbuis COXpaHueIielica y whmenrnxs
rocymrapeTBorbaos u ghiicrBnrenbno FapMOHUP VIOILIeii ¢k
OOIIM®D, TaKPh CKA3aTh, CTIICMD 1IXD BO33p'bH1IT, KOHCTH-
TYLULOHHAs N IHapJaMeHTapHas MOHApXIsl CYTh jiBa THIIA,
umbiomie ropasgo Oosbiire pasanyiii, ybmn CXOLICTBH2).

1) Born h ak, Preussisches Staatsrecht, B. I, S. 131.

) Hatscheck, Allgemeines Staatsrecht, B. I, S. 39: xon-
CTUTYIIOHHAA MOHAPXiSA TAKD e KAYECTBEHHO OTINYACTCH 0TS mapia-
MEHTApHON, KaKkb M OTHh abcoloTHoii. Bb rirazaxis bBoparaka omna
fae Omike Ko BTopoii, wbyns Kb mepsoii. Grundriss des deutschen
Staatsrechtes, S.243; cp. Se y d el, Staatsrechtliche und poli-
tische Abhandlungen, Konstitutionelle und parlamentarische Regie-
PO, 5. 12850 Mifa iz, Betrachtung iiber die Verfassung des
norddeutschen Bundes, S. 9: whyenkiii HApPOOb, BH MPOTUBOIIOION-
HOCTb aHIVIIICKOMY, HACKBO3b MPOHUKHYTEH MOHAPXIYECKIMD yB-
crBOMb (durchaus... monarchisch gesinnt); moatomy me umbers
BB rocyfapcTBaxs l'epmanin m uxs co03% HUKAKOI TOYBL NHCTUTYTD
Homuruaeckoit orpbrersennoctn. Cp. Hin t z e, Das monarchische

12
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Best aTa nenxosnorisa He HoBa: Mul naiiiems ee yse y lllreiina
Cb €rd RPAHUMD HepacHoio:keHleMb Kb KOHCTUTYINO-
HaJausMy BB AVXE (paunnyscroit womermryimin 1791 r. n
BOOOINE Kb JETKOBECHOMY mOANMTHYECKOMY pallioHAJII3MY,
¢h €ero rayoOokoii BLpoil BB BO3MOMKHOCTH CaMOOBITHOI
rocylapcTBeHHOil pedopMbl, KOTOpasi BhHITeKajJa OBl U35
5bKOBBIXD BEpoBanlii 1 BEROBHIXD HYXOBHBIXh HABBIKOBD
nbmenkaro wmapomal). Hawxoweirs, MOHapXIYeCKLii IpuH-
U BB OPUCTIPYAEHULN, HecoMHBHHO, pofcTBenens unes
COIlaNbHOI MoHapxinm — uged, koropas mammna Bb Dep-
vaniu Oosxbe wbwmpb rpb-uubynp GaaronpisTHyo NOYBY.

Princip und die konstitutionelle Verfassung (Preussische 'Jahr-
biicher, h. von Delbriick, 1911, B. 144, S. 381): «das monarchisch-
konstitutionelle Regierungssystem... im Gegensatze zum parla-
mentarischen... kann als preussisch-deutsches System bezeichnet
werden. Es besteht gegenwirtig in einer ganz reinen und entschie-
denen Form nur bei uns. In Russland, wo es sich auch anzubahnen
scheint, sind die Verhéaltnisse doch noch zu wenig befestigt und
erprobt, als dass man auf dieses Beispiel schon jetzt Gewicht
legen konney.

1) Cv. Ernst von Meier, Franzosische Einflisse auf
die Staats- und Rechtsentwickelung Preussens im 19. Jahrhun-
derte, B. Il — HecMoTpA Ha TeHIEHIIIO3HOCTH OCOOEHHO BB IIOJIe-
wukb ¢b JlemaHoMs MHOTO MHTEepEeCHHIXH JAHHBIXDL A XapaKTepu-
crukn Miposo3spbuia Illreiina. EcrecrBenno, BB mroinbk Porrexa
11 Benbkepa Ha MoHapXmyeckyw BiracTh cmoTpbiam maauve. Hampun-
mEps y Rotteck, Lehrbuch des Vernunftrechtes, B. I, S. 234:
«eine weise constituirte Monarchie und eine weise constituirte
Demokratie werden einander im Wesen fast gleich»; u S. 244 — wpu-
THHKA MOHapXmyeckaro mpusiuma: ...«die Ausdriicke der Konstitu-
tionsurkunden und auch die einmal seit der Verkiindung der
Schlussakte des deutschen Bundes bis zum Ueberdruss wieder-
holten Phrasen von dem sogenannten monarchischen Princip...»
OveHb XapaKTepHO OTHOIIeHle Kb 270l mronb y I'meiicra, Der
Rechtsstaat, S. 200 u. s. w.
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Monapxs cronts Hajgs 00IECTBeHHBIMI KjIaccaMil, KaKb
OHB CTOUTH HAXh TOCYAAPCTBEHHBIMU BJAACTAMI, HAAh HUXD
‘Bopr0oii, sammias caabaro TPOTHBD CUABLHATO 1 BOILIO-
nlasg Havaso coulanbHoil cmpaBemimBocti. O0a B3IJIAA
‘0c00eHHO TapMOHITYECKN coderasuch Bh cucremt Jlopenna
llreitna, m ero orpomuoe Baismie muoro cgbaano, gTo0sHI
TCUXOJOTUYECKN HXB aCCOLINpPOBATH!).

Femn wmpr saxorums HaiiTm BB whMmernkoii rocymap-
-CTBEHHOTIPABOBOIl JruTepaTyph BEIpaeHie sToro MoHapXim-
yecKkaro mpusiuna, y Hack Oyjaers embarras de richesse?).
llo MaypenOpexepy, cyBepeHHTeTs TOCYAAapcTBA €CTh
OpocTasi BBIAYMKA TEOPeTUKOBB; BB IBICTBUTEIHLHOCTI
CyHIeCTBYETH JIMIIb CyBepeHNTeTs KHA3:1°). Be «Cumerem®b
whmenkaro rocyjpaperBennaro mpasay Illymabne «xoHeTn-
TYI[IOHHAsA MOHApPXif He [peArnoJaraeTs YCTPaHEeHId Ml

1)V JI. lllteiina oHm 00GOCHOBBIBAIOTCS IPUSHAHIEMB, UTO CYIII-
HOCTh MOHApXIHM M BHpPaMKAeTCA BB HE3aBUCHMOCTH BIACTH OTH 00-
IECTBA, BB MNPOTHBOMOJOMKHOCTL 3aBUCHUMOCTH, XapaKTepH3yoeii
pecnyomnry. Macrepckoe nsoGpasenie cyab0Obl i00IbCKON MoRApXimn,
nanHoe BB ero Geschichte der socialen Bewegungen in Frankreich,
munoctTpupyers oty meicab. Gp. Hin t z e, 8. 402 u. s. w.: moHapxu-
decklii mpuHunms BB IIpyccim ThcHO cBABames ¢b caMBIMB CTpOe-
HIEM'B TOCYAAPCTBA; OHD JOMKEHD OHTh JINIIb OKOHYATETHHO CEKYIIsl-
PU3NPOBAHD U COIIIACOBAHD Ch JEMOKPATHYECKUMI TedeHiAMH BHKA:
Oynymiee He BB mapiaameHtapusmb, a «in der Wiederaufnahme und
practischen Ausgestaltung jenes friedericianischen Gedankens...
der den Koénig als den Repriasentant der Staatsidee auffassty.

?) Ilonmnas u sipkas XapakTepucTuka HEMeIKoii TOCYAapCTBeHHO-
MpaBoBOil MOKTpUHEI faHa BH paborb A. C. Anrekcb e Ba, Kb Bo-
pocy o0 opuAanmYeckoii mpupoah BIacTH MOHAPXA Bb KOHCTUTYIILOH-
HOMB rocyfapersb, ¢. 17; cp. Haufm an n, Studien zur Staats-
lehre des monarchischen Principes, S. 6.

%) Die deutschen regierenden Fiirsten und die Souverainitat,
. 407 0. 8.0v. 185 1. 8 .
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VMaJIeH1sI MOHApXIYecKaro MPUHIIIA, a JHIb ero Tajlb-

whiiiee passurie... Ilo coBpeMenHoMy rocmopcTByOmEMy
HOJORITeTbHOMY HEMenkoMy B033pbHIIO, MOHADXH ecTh
eIMHCTBEHHBIII CyBEPeHd BB IOCyAapcTBE, KOTOPHIT TOJIBKO

OFpaHIYeH, COMNIACHO KOHCTUTYIIN, HpaBaMIl COCJIOBIiiy-

(Sténde)?t). Ilo I'poreenny, monapx®b ecTb eInHCTBEHHBIII

IIPpeACTaBUTeNIb TOJHOTBE TocygapcTBeHHOll BJactu (der

alleinige Reprasentant der vollen Staatsgewalt); nmenno
n09TOMY Bbpa BB cyBepeHUTeTs rocyAapeTBa, Kakh BhICIIeD
3eMHOII cuJibl, oOpamaercsa Kb Juily MoHapxa?). « Kopoaby,
ropopurs llrenrens 8w «ocymapersennoms npass IIpyc-
clmy, «cocpeforounBaers BB cedb Beh cropoms rocymap-
cTBeHHOII Biactu. llpu meromkoBaninm mpycckoii KomeTn-
TYHIN TOJAHO NCXOAUTD 113B CABAVIOMNXD OCHOBD: KOPOJIIO
IPYCCKOMY HpUHAIeKUTH COBOKYIIHAA TOCYAapCcTBeHHAs
BJIACTh IO COOCTBEHHOMY IPaBY — NPUHAAIEIKITD TOJBKO
emy. JIume BB ocyinecTBiIeHin esd OHB MOCTOJTBKY OTPAHIU-
YeH'b, HOCKOJIBKY TaKoe OTpaHnyeHle BHITeKAaeTh 1U3h KOH-
cTUTYINN uin mo3aubiimmxs 3akonoBs»?). Leoprs Meiieps
IIOBTOPsIE€Ts BB CYIIHOCTH 2TO ompegbienie: «MoHapXb —
HOCUTeJIb TocyAapcTBeHHoill BIacTn. OHB Mpu3BaH® HEIO-
JPEeACTBEHHO KOHCTHTYIeil Kb CBOEMY IIOJIOKEHII0 W He
3aMCTBYeTh HII OTHh KaKOI'0 APYr'oro opraHa cBOoe Ipaso.
Oub coeguHsIETh BH CBOEMb JUI'b BCIO IMOJHOTY TOCymap-
CTBEHHAr0 BepXoBeHcTBa 1 BiaacTu. MoHapxX®b coefuHAeTH
Bbh CBOEHl 0c00b COBOKVIIHVIO TOCYAApPCTBEHHYIO BJIACTb.

1) System des deutschen Staatsrechtes, S. 173.

2) Das deutsche Staatsrecht der Gegenwart, S. 311: ...«<immer ist
das Verhaltniss des Hauptes zum menschlichen Koérper das beste
Symbol fiir das des Firsten zum Staate. Auch in diesem gipfelt die

Personlichkeit des Menschen, aber das Haupt ist so wenig wie der-

:umpf der Mensch: dieser besteht aus beideny.
3) Das Staatsrecht des Kdonigreichs Preussen, S. 36.




183

Onnaxo Bossphuie na MoHApXa, KAKb ACPKATENST COBOKYII-
HOIT (gesammten) rocypapeTBeHHOIl BJacTu, He 03HAYAETS,
YTO ero BJAcTh Oesrpannyna. B cury wonmeruryiim, oHb
PN OCYIIECTBIICHINI CBONXD IIPaBbh OTPaAHUYeHD COOTIONe-
niems usebernpixs Gopms, wacrio copbiicreiems npyruxs
opranoeb»'). «Bs mporuBononomuocts Teopin MonTeckbey,
rOBOPUTH OHB BB APvVIoMb MbBerh, «sBeb mourn mhmertkist
KOHCTUTYILI BBICTABIIN HPUHIITG, YTO MOHAPXB COEMN-
HAeTs BB cedb Beh mpaBa rocymapersenHoii BiracTm —
BBIPasKeHle, KOTOPOe ¢b HUYTOKHBIMI DeJaKI[IOHHBIMI OT-
RJIOHEHISIMII HOBTOPAETCS TMOBCIOAY... He Momers mome-
/RaTh COMHLHI0, 4TO 1 HPyCCcKOe TOCYapCTBEHHOe IPAaBO
HCXONUTD 1i3h THXD 3Ke OCHOBHBIXH MBICJE, KaKb U rocy-
AAPCTBEHHOE NMPABO OCTANLHBIXD HBMEIKIXD I0CYAapCTRS.
Tombro rakoe Bosspbuie coorsbrerBvers NCTOPUIECKOMY
wbery npyccroii Mmonmapxim»?). Orcona 3HaUNTEIbHOE pac-
IpocTpaHenie cpeam HEMENKIXT® OPICTOBS B3MJIANA HA
MOHApXa, KaKDb HOCHTEJNsI, a He OpraHa BJAcCTH, IIPH 4eMb,
cornacHo onpexbaenito @pukepa, «HOCHUTEdb BJIACTH €CThH
CyOBeRTH, KOTOPOMY HPHHALIERITS NOCIOLCTRO IO ero co6-
creeHHOMYy mpaBy (die Herrschaft als eigenes Recht zu-
steht); opraus BaacTu ects cyOnerTs, IIPU3BAHHBINA KB OCY-
IECTBIEHIIO €5 COTJIAaCHO KOHCTHTYIm»3). «MoHapX®y, 10-
BOPUTS S3eiijiesib, «BOBCE He eCTh OpraH rocyjgapcrBa, OH'b
CTONTH Kakb noeeqaurens (Herrscher), kaxks cyBepens Haas
HUMb... IHOPO.TII) IpaBUTH BB CIJIY COOCTBEHHOI BJIACTH
(aus eigener Macht), u mosromy nbrs cdepsr, KOTOpas
Obli1a Obt mawsaTa uss gbiicreis sroii Baactu. He koposes-

') Lehrbuch des deutschen Staatsrechtes, § 220.

?) Der Anteil der Reichsorgane an der Gesetzgebung, S. 15.

°) Die Verpflichtung des Kaisers zur Verkiindigung der Reichs-
gesetze, S. 18.
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CKasf BJACTh CYIECTBYeTH Bb CIJIY KOHCTHTYIILOHHOI Xap-
T, @ KOHCTUTVI[IOHHAs#g XapTifA BB CUIY KOPOJEBCKOIl
BiaacTiy'). Mer mogxommms Oausko ws n3pbeTHOIT Teopin
bepnammka, xoTopas Takske BUAUTH CYIECTBEHHBI IIpII-
3HaKD MOHApXI1H, OTANYAINll 3Ty MOCaABAHI0I0 OTH pec-
nyO0JKN, Bb «cOOCTBEHHOMB Iparby mMoHapxa Ha ero Jo-
cromuceTBo (Recht auf das Amt), mpu wems rocygapcTBeHHBIIT
HOPAAOKD 3alIlaeTh YRazaHHoe IpaBo He TOJIbKO Bb ITHTE-
pecax® rocymapeTBa, HO I Bh THTePecaxd ero 00sagaTests —
4TO MpOABJAAeTCH, HAUpuUMEpP®H, Bh HHCTUTYTE pereHTcrsa
HpU HECIOCOOHOMB Kb IpaBieniio MoHapxb: s mpaBo-
BOTO YyBCTBa OHO mpeqmoutrnteabHbe, wbMb oTHATIE caHa.
Pasnmuie mpaBieHis mo coOCTBEHHOMY U 10 YyAOMY IIpaBy
BOILJIOIAeTCA T BB pasianulu BJaacTu 0e30TBBTCTBEHHOI 11
orebrerBennoit. llpu sToms opHaro bepnamurs moguep-
KUBAETh, YTO HTO HUCKOJIBKO He IMPOTUBOPHYNTS Npu3HaHIIO
3a MOHApXOMB KauecTBa IOCYJapCTBEHHAr0 opraHa; He-
coBmbeTumMocTh 315k TOJIBKO MHHUMAas, BBITEKAIONAA U35
Halleii MPUBBYKN Kb PUMCKO-IIPABOBBIMD IMOHATIAMB, OTH
KOTOPBIXs COBEPIIEHHO OTJIMYaeTcs TepMaHcKas TeoplA
rocyapCcTBeHHAT0 MOpAAKa, KOTOpas OJHa MOeTh 000c-
HOBaTH IBABLHOCTD TIpaBa, MOBIEHHAT0 MKy MOHAPXOMb
u rocygapersoms (ein zwischen dem Staate und dem Mo-
narchen geteiltes Gesammtrecht)?).

Orcioga TOHATeHH W CTOJb paclpocTpaHeHHbIT BH HE-
MOIKOIl IOpMCIPYAEHIIN B3IVIAND HA MMOMYNHEHHOE 3Ha-

1) Bayerisches Staatsrecht, B. I, S. 352 u. s. w.

2) Republik und Monarchie, S. 28: «wenn wir uns daher der
allgemein herrschenden Ansicht, dass der Monarch zu eigenem
Rechte herrsche, anschliessen, so geraten wir damit nicht in Wider-
spruch mit seiner Stellung als staatlichem Organ: was der Antike
unvereinbar, ist es nicht fiir uns».
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4eHie OpraHoBh HAPOMHATO MPEJACTABHTEIbCTBA. Y iKe
Bh Iviazaxb lepOepa «3ajaua COCJIOBHBIXB UHHOBH (der
Landstinde) me mpaBuTh, HO OrpaHHYNBATH IPABANLYIO
BOJIIO MOHapxay»; mocabamiii ocraerca obJsagarTeseMmb IOJI-
HOTHI TOCYaPCTBEHHOI BIACTH U TOJTBKO BB OCYIIECTBIEH1IT
HBKOTOPBIXs OTHBJIBHBIXP CBONXD IIOJHOMOYliE CBs3aHD
corsraciems mpejcraBureaberBart). «Bapapceklil JaHaTaTDY,
0 cJoBaMb J3eiijess, «eCcTh BOBCE He T'OCYAapCTBEHHBIIL
OpraHs pPAXOMb €b KOpPOJeMb, a OpTaHb, HOXYNHEHHBIH
KOpOiTi0y?). MoHApXDh OcCTaeTcA CyBepeHoMb I JUISA HAPOJI-
Haro mpepcraBuredbceTBa. OcobernHo pb3ko BBIpasKaeTcsd
mogobnoe Bo33phule BB Teoplm Pukepa, KOTOpBIi gase
OTPUIIAeTh 38 HAPOAHBIMG IPECTABUTEIbCTBOMD KadeCcTBO
rOCyapCTBEHHATO OpraHa I ydacTle Bb TOCYAApCTBCHHOIL
Bractn®). CmeriagbHO BB 00JaCTH 3aKOHOJATEILHOIL IIpe-
CTABUTEIBCTBO HE IPU3HAETCI pPABHOIPABHBIME Y4YaCT-
HIKOMB Biactn BMbBerh ¢b MOHapXoMb gaske TaMb, TAb
9TO paBHOIIpABie KaKD OBl BEITEKAETH M3B TEKCTA KOHCTII-
Ty — KaKb 9TO MBI BUAUMB, HampuMbps, BB CT. 62-ii
IPYCCKROIL ROHCTUTYIIN («3aKOHOAATeIbHAs BJIACTH OCYIIIe-
crBisiercss coBMberHo KoposeMs m o0buMm masraramu»?).

1) Grundzige eines Systems des deutschen Staatsrechtes, 5.121;
cp. ero yuenie o momapx®b, S.73: «sein (des Monarchen) Wille soll
alsTallgemeiner Wille, als Wille des Staates gelten... In der
Monarchie wird die abstracte Personlichkeit der Staatsgewalt
verkorperty.

2) Bayerisches Staatsrecht, B. I, S. 348.

BB i:e ¢ k er, Die rechtliche Natur der modernen Volksver-
tretung, S. 26: «die Volksvertretung ist ihm (dem Monarchen) ge-
geniiber nicht zu einer Mitregierung oder zu einer Teilnahme an
der Staatsgewalt selbst berufeny.

4) Hampumbps B ornh ak, Preussisches Staatsrecht, B. I,
9::361.
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SABCh  cranoBUTCS TOHATHBIME mapajgoKCcagabHblil Te3ucs
Jlabanma, Gyaro Bes sakomopmarenbHas BIACTD PIHAJI-
JACHRITD MOHAPXY, Takb KaKb JNMIL OHb AaeTh CAHKILIO:
HApPOZHBIE MPEJCTABUTENII YCTAHABJINBAITH TOJIBKO CO-
AepyRaHie 3aKOHONPOEKTA, I He YYaCTBYIOTH B U AHIIT
eMy CHJBbl 3akoHal). ITO — B3IJIATH, BeChMA pacmpocTpa-
HEHHBL cpean abMengnxs rOCyAapeTBOBBI0BS ) — 110 mpu-
BHAHII0 er0 KPUTHKA 1 TPOTHBHUKA, OHD IpeacTaBIseTh
sk ceds whroropoe communis opinio doctorums?) —
XOTA IpH ero TPOBeIeHIN HEeMIHYEeMO CTHPAaeTcs TPaHb
MEFRIy IpPefCcTaBUTeIbCTBOMD COBBIATebHBIMD 1T KOHCTI-
TYLLOHHBIMEY).

') Staatsrecht des deutschen Reiches, B. II, S. 6: «die Sanction
allein 1st Gesetzgebung im staatsrechtlichen Sinne des Wortes,
das Recht zur staatlichen Gesetzgebung in dieser Bedeutung ist
ebenso unteilbar, wie die Staatsgewalt, deren Ausfluss und Bethi-
tigung es ist».

) Rp Jlabauny nmpumbikaors 3eiifens, BopHraws, [Hopus, ®pu-
Keps, 3emnurMans, [Ipébers n map.

°) Luk as, Die rechtliche Stellung des Parlaments in der Ge-
setzgebung, S. 218. IlocranoBrka mpodaembs — S. 45: «wer in Oester-
reich und in den konstitutionellen Monarchien des deutschen
Reichs den staatlichen Gesetzeswillen erzeugt: der Monarch allein
oder Parlament und Monarch zusammen ? Ist die rechtliche Stellung
des Parlaments in der Gesetzgebung eine andere als die rechtliche
Stellung des Monarchen, oder ist der Annahmebeschluss des Par-
laments... und die sogenannte Sanction des Monarchen von voll-
standig gleichem juristischen Gehalte?» IIporuss mafanmoBcraro
B3rasAga Bodpamans I'enens, Studien zu dem deutschen Staatsrechte,
B. 11, S. 149 (8p npuwbHenin repManckoii nMmepcroii KOHCTUTY LN —
0 MOBOAY Ppas3invHoii poim peiixerara u cowosunaro cosbra). O me-
nocrbposarenbHoCTAXDs U nporuBopbuiaxs y Jladanma em. Lingg,
Empirische Untersuchungen zur allgemeinen Staatslehre,S. 72u.s. w.

*) Upessbvaiino xapaxkTepHa BB cMblcah ocBbIieHis ykazaHHAro
MOHApXHYecKaro MpHHINOA UAes [IHHACTHYeCKAro IpaBa, TaKb,
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Vuenie 0 MOHApXUYeCKOMB TPHHINIDE cOXpaHAeTes,.
HECMOTPSI Ha TO, 4TO OHO TPYAHO COTJIacyercs ¢h 0O0Iei
0pUIYecKoil KOHCTPYKILeil rocygaperea, ROTOpas Bh HAN-
0OJIbIIel CTEeIeHN paciupocTpaHeHa cpean IpercraBuTeIel
whmenkoii opuanmueckoii anteparype. Mexopss mss 9T0ro

KaKh OHA paspaborana, Hanpumbps, v Pena, Modernes Firstenrecht,
S. 7: «die Thronfolge ist ein Gegenstand des Staatsrechtes geworden,
aber daneben ein selbststindiger, d. h. vom Staatsrechte unabhén-
giger des Hausrechtes geworden... Die fiirstliche Familie besitzt
ein vom Staate unabhingiges Recht an der Krone»; S. 24: «das
regierende furstliche Haus besitzt noch ein vom Staate unabhan-
giges, d. h. durch ihn nicht entziehbares Recht an der Staatsge-
walty. Cp. Hef f Ler, Beitriage zum deutschen Staats- und Fursten-
recht, S.58; Maurenbrecher, Die deutschen regierenden
Fiirsten, oc. S. 271 (mpm MHOTHXB aKTaxXb rocypaps tpedyercs
coriacie arHaToBbh, OHM jKe VCTAHABINBAKTH PEreHTCTBO—I 9TO MO -
TBePHAACTHh COXpPaHeHie MaTPpUMOHIATbHATO MPUHIATA ake Bb KOH-
CTUTYIIOHHBIXG HBMenkuxs rocymapcerBaxsb); Arndt, Konnen
Rechte der Agnaten auf die Thronfolge nur durch Staatsgesetz
geindert werden (1900 — umeTo MATPUMOHIATLHBI B3TIAAD). O me-
cooTBBTCTBINM ATOIT Men ocobaro AMHACTHYECKAro MmpaBa ¢'b HpU3HA-
HieMb Bh MOHApX'h BBICHIATO TOCYAapPCTBEHHAr0 OpraHa I HOCHUTEI:
B1acTH, 0 HecooTBBTCTBIN BOOOIE TEpeRNTROBD MaTPUMOHIATBHATO
parasaga biicTBylonemy npaBy whMenruxb rocyjgaperss — Karl
L. a de, Staatsverfassung, Firstenrecht und Hausvermoigen: Bbl-
Bombl, S. 113—114. Ecanm ommaro whMerkiii MOHapXmuecklii KOH-
CTUTYIOHAINBMD HPOTHBOMOCTABIACTCS  (PPAHIY3CKO-0eIbriiiCROMY
mapaaMeHTapusMy, TO OHB MPOTHBOIOJI0MKEHD He TOIbKO BB CBOEMb
HACTOAIEMD, HO U B HAPOAHO-MCTOPHUYECKIX'Ds KOPHAXSH 1 adcoio-
THU3MY, CHMBOIMBUpyemMomy ciaoBami: [’état c’est moi; mo caoBamb
Ilyasie, Ueber Princip, Methode und System des deutschen Staats-
rechtes, b Zeitschrift Aegidi, B.I, S. 147 u. s. w.: «nur in der
Zeit des tiefsten staatlichen Verfalles unter Einwirkung franzo-
sisch-romanischer Ideen errang er (der Absolutismus)in Deutsch--
land eine vorithergehende thatsachliche Macht, nie aber eine recht-

liche Stellung».
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IPUHINIE, HYAHO MOPLiTI KO BBIVIAAY HA TOCYIApCTBO,
Kakb 00BERTH BIacTn Mouapxa. Ho sTo mocrpoenie, ®oro-
poe HAMLIO ceOh BRIAIOIArOCS U IHTeDecHATO 3al[ITHIKA
Bh sk 3eligens u woropomy cabmosams Bopuraxs,
BB HACTOsIEe BPeMA SIBIAACTCA COBEPIIEHHBIMD IT€PesKIT-
xkoMb'). Co Bpemenu I'epGepa mpeobiamaers KOHCTPYRINA
rocymapcrea, Raks cyOmenra mpasaZ®), um 3mbch MOHApPX®H
ABJIAETCA JINIIb OPraHOMbB, OHh HE MOKETH OBITh HOCHUTE-
~nemb (Tréger) rocymaperBenHoii BiacT, CTOANIMD HATH
~Opra"HaMm, Tawh KaKb HeCeTh BJACTh, UCKIIYNTEIbHO
IpUHAJUIesRAIY0 TocygaperBy. CoBpeMeHHOE TOCYIapCeTBO-
pbabuie RoKHO TpuUsHATE CYOBEKTUBHBIS 11y OITYHBLIA
mpaBa OTABJALHBIXD YJIEHOBD TOCYapPCTBEHHATO OOMeHIA It
OTABIBHBIXS COI030BB, HO OHO PB3KO pasziamyaers yKasaH-
HBIA IYOJIUYHBIA TpaBa 1 Th KOMIETEeHIiN, KOTOPBIA IIpI-
HaJIeKATh PA3INYHBIMD I'OCYAaPCTBEHHBIMb OpTaHaMb, Ha-

1) 91 mepeskuTEM OJHAKO He BIONHB wWCYesnm, U C¢h U3YMIe-
Hiens BcTphyaers umrarenb BH HOBoIi Mouorpadim Orro Maiipa
-«O rocymapcreenHons npasb CakcoHiny yreep:aeHis, 4To cyGBERTD
rocygapCcTBeHHON BiIacTu — MoHapxb. «Der Staat ist aber kein
Rechtssubject: esiwird weder beherrscht, noch herrscheny. — Das
Staatsrecht des Konigreichs Sachsen, S. 13. |

2)!MO}I{HO rOBOPUTH 00b 9TOil KOHCTPYKINN, OTHIOAHL He BIAgasd
BB KAKOI-11100 HaMBHKIL 0PUANYECKi pealnsms I He HPUIICHBASA eii
WHOTO 3HAYeHiA, KpoMb umcTo ciykedHaro. Uto Kacaercsa KOHCTPYE-
11 FOCYAApPCTBA, KAKb IPABOOTHOIMEHIs, TO MOCKOILKY OHA KACAETCS
wbcra MoHapXa cpegu APYIuXb rocygapCTBeHHBIXD DIEMEeHTOBD, OHA
MOKETH IOJIy4YaTh W MATPUMOHIAIbHELI OTIIEYATOKD I XapaKTeps,
CTPOTO OTBBYaKINiil COBpeMEHHON TOCYHAapCTBEHHO-IIPABOBONH KOH-
weriun. Ilocabmauvs npornkayTsl, Hampumbps, Barasagsl APQoan-
Tepa, OMOHOTO U3 BHIANIIUXCA CTOPOHHUKOBD HTOI RKOHCTPYKIILI
{oH® gomycraers rocygapcTBo, Kawkb Irbioe, JMib Bb MERIYHAPO/I-
HOMDB mpaBk); cp. ero marepecusie »TI076I Staat und Recht Bb An-
nalen des deutschen Reiches, 1903.
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4iHAfA b CAMBIXh BBICHINXD. VIMeHHO BB 9TOMDH 0COOCHHO"
cKaspBaeTCs TO Ipeoposrbrie mjeil MaTpPUMOHIANILHOI TO-
CYAQpPCTBEHHOCTH, KOTOpOe ecTh HeoOXoanmas Ipearo-
CBITKA — JIOTIYecKas 1 THCHXO0J0THYecKas — 000CHOBaHIA
e mpaBoBoro rocymapersa. I mbms ne menbe topuamye-
CKOe IoJIosKenie oprana — MoHapxa nsodpaskaercs TaRUIMI
gepTaMil, KOTOPBIS 00BACHIMBL TOJIBKO BJISAHIEMH MOHAP-
XIuecKaro MPUHIEIA BH €ro TPajuIloHHOMb HCTOTROBA-
Hinl. OTO MBI BUANMSG jgaske v leqmuera, XOTA OHB BCeTa
CRIOHEHD OTPAHNMYNBATH KATETOPIYHOCTH IOJIOZKeH1il, BBI-
CKa3BIBAEMBIX'h €0 TOBAPUINAMI 10 HayKbh, y KOTOPHIXD
BTN TOJIOMKEHIA ABJAIOTCS IIOAOMD CcOdYeTaHld KpaiiHAaro
OTBJICUCHHATO IOpUanYecKaro (opMmaansMa I COBEPIIeHHO
KOHKPeTHOil TOJUTHYecKoii TeHpenmiosnoctn. <«Beskroe
rocygapeTBoy, mumers lemmanuers, «Oesws commbuisg, HY--
sRIaeTes Bb ONHOMD BuIcHieMb oprawb. Beiemiii oprans —
ATO TOTH, KOTOPHIl MPUBOANTS BB JIBIKEHIe TOCYAapCTBEH-
HBIII MEeXaHU3Mb I HDOJAepPsRIBaeTh 3TO IBIKEeH1e, ROTOPHIIi
ABJISIOTCS BHICIIUME PBITA0NIMB OPraHoMb. B kammoms
rocygapcTBs HeoOXOANMB TaKOil OpraHd, KOTOPHIL JaerTs
TOJUOKD Beeii rocymaperBennoii mphArembnocTm, Oesmbii-
CTBle KOTOPAro MOATOMY Mapajms3oBaso OB TOCYAapPCTBO.
Ecau 61 amMepukraHcKlii Hapoah 1€ OCYIIECTBISID IIPU-
HajIeskan@aro eMy usbmparerbHaro IpaBa, TO IOCTHA--
cTBleMb Obima Obl moJtHas jgesoprannzanis CoeuHEeHHBIX'D
[Iraross, KoTOpHIe OBl He UMbBIN BB TakoMb ciaydab KoH-
rpecca, mpesumenTa, a ¢b TbMb BMberh m Bebx® Apyruxs
Oprafoss. TOUHO TaKh e Bh THINYHBIXH MOHAPX1AXH He-
ooxoguma abATEIbHOCTH MOHApXa, YTOOBI IIPUBECTH TI'0-
CYAAapCTBO BB JBUKEHIE U COXPAHNUTHL Bb HEMb KU3Hb.
Oauas oprans AOJKEHD ABUTHCA Aadbe BeCHIUMB pPb-
MAIOMIMS OPTaHOMb. KMy o/mKHA MpUHALIesKaTh BJIACTH
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OKOHYATEJbHO CAaHRILOHUpOBaTh n3MmbHenis IIpaBo-
LIOpAARAa u BO BHB crasurh na RapTy BCe CYIIeCTBO-
BaHIe rocyaapersa HYTEMD  IMpUHAIe R aaro eMmy mpasa
O0BABIATL BOWHY U 3armiogars Mups»t). Bee oo mpessme
BCEr0 JIOTNYECKN IIPOU3BOJIBHO: [I0YeMy HeoOXOauMb OXIHD
"TAROU BBICIILI Opraf®, 1 MOYeMy WpPHINCHIBAEMAs] eMy
pyuria ve moraa G BHIIIOTHATBCA HECROIBKUMI B3ammMo-
nbiicTByommmn opranamu? Bb sromb cmbicah rormueckn
OOMBIIUMII  TIpeuMyIecTBAME obmamaers yuenie Ieress
O KHfRecKoll Baacru (fiirstliche Gewalt)——BJIaCTH I10/100-
HOWl npesueil [luein, Baacrn AaBaTh mnocabaree pbmenie,
CTABUTE TOYKY Hafb 1, — BJIACTI, IIpIHATIeRaTeil Tol (-
SUIECKOI JIMIHOCTH, KOTOPOIi SABEPIIACTCA TOCYAAPCTBEH-
Hag oprammsamsa®). O «wmapogb CoemmHenHIXE [rarossy
BECBEMA TPY/IHO 3TECH FOBOPHUTH, KAKD 06 eqHHOME oprank:
sbuparesbHOE TpaBo OCYIIeCTBIAETCS BB paAxh umsbupa-
TeABHBIXD  KOJIIErlil, KOMIeTeHIis KOTOPBIX's BBITEKRAETS
U3h KOHCTUTYILII, T €Ba JI BO3MOYKHO BRIQABBATH 3705CH
HPEYBEJIMIEeHHBIl I0PUIYecklii CMBICTD BT es VIIOMUHAaH1 5

0 «the people of the United Statesy. Hambe sro He co-
OTBBTCTBYeTh U YCIOBiAMD sKUZHI COBPEMEHHBIXD TOCY-
Aapcreb. Cxema lemammera IPENCTABIACTS BTU VCIOBiA
Bb KpaliHe ynpoumeHHoMb Bugb, oTHIONL He CUITASCE
Ch THOKOCTBIO U MPHCIIOCOBIACMOCTEIO rOCyJapCTBeHHATo
mexanusma. OTcioga mpouzBoabHO pB3roe mporuBomocTa-
BIIeH1e MOHAPXIN 1 leMOKparin. Ryna oraectn smaunresns-
HOE DOJIBIITHCTBO COBPEMEHHBIXT FOCYIapeTBh, HOCIIUXD
CMBITaHHEIl, mepexomHbLii xaparreps! Cams leaauners
FOBOPUTS O «TUHIYHBIX'H MOHAPXIAXD — 1O b IPOXOANTS
TPaHE 3TOro wiracca? Mur y:e He HacaeMcs CIIOMKHEIXE

') llpaBo coBpemenuaro rocymapcrsa, c¢. 408.
?) Grundlinien der Philosophie des Rechtes, §§ 273-—280.

oo
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rOCYAapCTBD: 10 caoBaMb leanmuera, orwocnrenasto ep-
MaHCROII MMIIep1u, «9TUMDb (BBICIINMD) OPIaHOMD ABJIATC
COIOBHBIA IIPABUTEJBCTBA, MPH YeMb IIHPOKNUMU IIPEnMY-
miecTBaMil II0Jb3VETCA OAUHD 13h YIeHOBDH, Ipeachia-
TeJbCTBYIONL BB coio3by». Hu nmueparops 6ess corosnaro
copbra — oprasa upaBuTeJbLCTBD, HI TbMB O0aEe cOI03HBLIT
coBbTh Oe3b mMIepaTopa He MOTYTH, KaKb U3BBCTHO, «cTa-
BUTh Ha KapTy BCe CYILeCTBOBaHle TOCYAapeTBay MyTeMb
OCyIllecTBJIeHLs IIpaBa BoiiHBL. YT0 Kacaerca A0 BJIACTII
OKOHYATEeJbHO CAHKIILOHUPOBATHL UBMBHEHIe MpaBomopsAAKa,
10 mocabaHee Bcerma Tpedyerh HECKOIBRUXDH OPTaHOB®,
1 3HAYeHle MpaBa CAHKIN 3bch upesBbIYAiiHO HpeyBesl-
ynpaercsa: leaanmuers cabayers 3pbes kaws Obl Jlabaupy.
He Oymemb paske nmpuHuMaTh BB cooOpaskeHle CJIV4aeBb,
KOIIa 3a MOHApPXOMbB IPUBHAETCA JUILb CYCIEeHCUBHOE
veto, KaKb 5TO MBI BUJUMDB B HOPBEKCRON KOHCTHTVIIL
(cr. 79 m 112)1), nau rorga nusmbHenle KOHCTUTYIIN MOARCT D
OBITH IIPOWBBEeHO TOMIMO ero BOJIM, Kakb 970 umMbers
mbcero BB rpedeckoii kouncrnryiin 1864 r.2).

CaMoe TpOTUBOIOCTABJEHIE TOTO, YTO MOHApPX®H 00Ja-
MaeTd MOJHOTOIl BJIACTIL, I TOTO, YTO OH'B B'h OCYIIECTBIACHIIN
ero CBA3aHB YYaCTIeMb APYINXDH OPTaHOBL, MPOTUBOIOCTA-
BieHie quo ad 1us u quo ad exercitium, He COOTBBTCTBYETS

1) Cp. Morgenstiern, Das Staatsrecht des Konigreichs
Norwegen, S. 100 u s. w.

2) Cr. 107. Saripolos, Das Staatsrecht des Konigreichs
Griechenland, npasma, mpmsuaers: «Griechenland ist keine Mo-
narchie, wohl aber eine Republik mit erblichem Staatshaupte»
(S. 15), Ho Taroe mubHie TpecTaBIALTCA BECHMA NCKYCCTBEHHBIMD
CT. 32-A KOHCTUTYILIN MPAMO HA3HBAeTHh KOPOIA BEPXOBHBIMB TABOI
rocymapcrBa; cp. A.C. Anekcbesnnb, kb Boupocy o opugmnye-
CKoil mpupoms Bmactm MoHapxa, ¢. 75; Bern at z1ik, Monarchie
und Republik, S. 46.
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COBPCMCHHOMY VHKJIAAy HPABOBBIX'h HMOHATIH 11 BO33pbHIil
Ha BJIACTH, CO00IAsI MOCHbaHIME KaKoii-T10 cpefiHeBEROBOI
oTeyaroks. Ymeroe ius Oesb exercitium rarbd sKe 0€3-
10J1€3H0, KaKbh HEBO3MOKHO exercitlum, He OCHOBAHHOE
Ha 1us. OT0 pazgbiaenHle MOMHO COIOCTABUTH CO CpeHe-
pbROBHIMB pasiamdeniems dominium eminens u domi-
nium utile. Tam®b oGmagarens dominium eminens H3BJIe-
kah u3pbeTHEIA peanbubist Beo/e; dominium utile 6bi10
JUIIL  VCJIOBHOI cobcrBeHHocThio. Ho rocymapcereennas
BJIACTb — HeJb3s1 JOCTATOYHO HTO MOAYEPHKNBATH — BOBCE
pe dominium, He coOOCTBEHHOCTH, & (DYHKILA, OCYIECTBIIe-
nie wroropoii ompegbagerca o0mEMB TOCYAAPCTBEHHBIMD
MOPAAKOMS U HampaBiadercs BB uaeb umrepecamm 00-
MU, a He YacTHBIMI HHTepecaMu Jiofeil, KOTOPbIMb
pebpena jganpas BaacTb. Bb 9T0Mb 0E3ROPBICTHOMD, TaKb
crazaTh, Xapakrepbh JesKHTH OUHD U3h BaykHbBIMINXD
KpITEepierh, MO3BOJNAIIIXE PasiiyarTh OTHOIICHLS IpaBa
nvoamunavo orh npasa dacrHaro. Ilpmsumamie 3a KOHCTH-
TVIIOHHBIMB MOHAPXOMB IOJIHOTHL BiaacTH quo ad 1us o7-
OpackiBaeTs HACh BBH CTPOHl HOHATINH HATPUMOHIATHLHATO
rocyaapeTBa b ero . OesHagesKHBIMB CMBIIeH1EMb HTHXD
nByx+h paspbrBieniii nmpasa.

Taknmb 06pasoMb MOHAPXNYECKLIT IPUHITUITS BD MOCYAAP-
CTBeHHOIPABOBOMD 3HAYEHiN, TaKbh, KaKkbh OHb OBLTH BHI-
pasken’ds paHHuME HBEMEIENMI KOHCTHTYINAMI I TOJY-
YT MCTOMKOBAHIE BB IIPeobiafaiolXs HalpaBIeHlAXD
naske mopbiimeii wbMenkoil 0pUANYECKOIl JINTepaTyphl, 3a-
KJII0UAeTh BHYTpeHHia nporusopbuis u ne coorsbrereyers
OOIIMD TPEeANoCHIIKAMD COBPEMEHHAaro yueHisa o Tocyaap-
cTennoil Biactn. He coayuaiino ero samuTHIKYA IIPOTUBOIIO-
CTABISIOTD eT0 MPUHIUIIY HAPOAHATO CyBepeHuTeTa; MesrmIy
HIIMHI €CTh TOJIHAS AaHaJoTlfdA, KaKb U Bb HCTOPNYECKOMD




193

cMeicrh cyBepennsiii Hapoxs BB Contrat Social saBagercs
HACABAHIKOMD CyBepeHHaro KopoJs-cosanna. Ilpuannms
HapoJaHaro cyBepeHuTeTa, CTaBIILIl TPaguIlOHHBIMD J[OT-
MaTOMb (paHIy3CKaro TOCYAAPCTBEHHATO IIpaBa, TAKIKe
00Hapy/RIBACTH HENPUMUPIMEIL BHYTPEHHIS HIPOTHBO-
pbuist u mecooTsbreTBie COBPEMEHHBIME IPABOBBIMS UIeAMD.
Roracenveckoe msobpaskenie ero y Demenal) okasbiBaercs
A Oosrbe TOHKAro wpuanYecKaro aHasm3a HaUBHBIMD
i OesnoMoniHbMG. CyBepeHuTers MOHAPXA W CYBEpEHNTeTH
Hapoja, Ipu Beeil cumarb uXb MCTOPUYeCKIXD TpaguIlii,
verynaoTs Mbero ToMy Havamy, Kb KoTopoMmy rAToTherh
COBPEMeHHasl KYJIbTYPa — BEPXOBEHCTBY IpaBa, U BbH HAa-
MPABIEHIN HTOTO BEPXOBEHCTBA HEYRIOHHO BHIOW3ME-
HAIOTCA COBPEMEHHBIA MOCYMapCTBeHHEIsA oprannsain. Ouh
OCHOBaHbl He HA TOCHOACTBE KaKoOro-HuOVIL eamHaro
Oprana, a na B3auMojbiicTBin u cucrem’t npoTnsoBbEcoR®,
113> KOTOPBIX'b COB/laeTcsi 0CHOBHOe paBHOBbcie, coorrbr-
CTBYIOINi€e, TaKb CKa3arh, ABYMb OCHOBHBIMB TOCYHAp-
CTBEHHBIMD CTHXIAMD — 5JICMEHTY CIIIbI I DJIeMEHTY IIpaBa.
Msbiciib 0 BOBMOMKHOCTH UBTHATH TEpBHIT 1 cabraTh rocy-
A4PCTBO NCKIIOYATETbHO OpraHmsamieii mpasa, cmxbaarh
ero, Takb CRAa3aTh, IPABOBBIMG /[0 KOHIA, €CTh, Ha HAIlb
B3TJIANB, YTONIA HE TOJNBKO TEOPeTHYeCKH JIOKHAS, HO U
npaxTnieckn Bpepgnas. Ho ocraercs szamaua paBHoBBClsA,
n 3abch 00BACHAETCS pacTyliee 3HAYEHie IOMMTIYECKOI
orBbreTBeHHOCTH, KOTOpOe Opocaercs BB Ta3a HE TOIBKO
Bh TOCY[apCTBax® IapIaMeHTaPHEIX'h, HO U AYaJHCTHYe-
CRUX'D HJIH OCHOBAHHBIXDB, momo0H0 Coemmumennbivs 1llTa-
TaMmb, Ha MOMHOMB paspbienin Baacreii?).

') Elements de droit constitutionnel (4-iéme édition), p. 197.
) G.Horasapescrkiii, Roacturymionnoe rocyaapcrso, c. 189;
lIpasoBoe rocymaperBo n BbBmHAS NOTUTHKA, C. 366.

Romaspeeckiii. 13
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[lomobuoe opugiraeckoe monnManie, KOHEYHO, He BAKIIIO-
4aeTh Bb cedb HUKAROTO moauTHyeckaro ymaJeHig HH
MOHApX1n HI AeMokpariu. Vxb sRu3HECmocoOHOCTL HIl-
CKOJIBKRO HEe TpedyeTd KaKOro-TO HAIPaBOBOTO IOJIOKEHIA
MOHApXa W COBOKYIHOCTH IOJHOIPABHBIXH T'PafkIans.
CoBpeMeHHasi HayRa He CUYNTaeTh IPaBO IPOUBBEIEHIEMD
rocygaperBa, OHa JOIYCKAaeTh ero AO0TOCYAapCTBEHHOE CV-
IIeCTBOBaHle — yMaJAeTh JI OHa STuMb Mbero, Ko-
TOPOe BaHUMaeTh I'OCYJapCTBO BB UCTOpIU YesioBbueckoii
ruBIn3anin? Hamp ramercs, HAIPpOTUBD, YTO TaKOe IMPI-
3HaHle BEPXOBEHCTBA IIpaBa YCTPaHAETLh MOTHBBI BUNBTL
BB MOHapXim 1 JeMOKpaTin KakKle-To JABa IOJI0CA, YTBep-
PRIAeTh BO3MOMKHOCTH IBaaro psjga Memay HUMU JRIIZHE-
CTIOCOOHBIX's KOMIIPOMUCCOBB U IOAYEPKUBAETH OTHOCIH-
TeJBHOCTHh IOJUTHYECKUXD (POPMB, HpeoXpaHsad OTH Ia-
rybHaro moKTpHHepcKaro ocabmiieHis, KOTOPHIMB TaKb
IpOHUKHYTA HEMeIlkas TrocyfaapCeTBEHHOIIpaBOBas JITepa-
Typa. Gb Apyroii cTOPOHBI, I OKOHYATEJIbHOE 0CBODOMKIEHIE
BJIACTH OT'h MATPUMOHIAJIbHATO OTTBHKA, IpN3HaHle Bh Heil
COIlanbHOIl (PYHKINN, OCYIeCTBIEHIe KOeil CBA3AHO € OT-
BBTCTBEHHOCTBIO, MOKRETH UTTH PAAOMB Ch MOJHBIMB IIpI-
BHAHIeMb 3alpoca Ha BJACTh BecbMa CUJIBHYIO II DHEp-
IIYHYI0, MPUHNIMANYI0 BpeMeHaMll XapaKTepdh IOJJINH-
HOIl HaIlOHAJBHON AUKTATYPBI, KAKb HTO IOKA3BIBAETD
Hopbiimass meropis IepefoBbIXs 3allaJHBIXh JIEMOKpAaTIii.

Bb wmomapxmueckoms npuanunb wbmenkoii iopuempy-
MEeHI[IN I KOHCTUTYI[LOHHON IIPAaKTUKI ecTh, HeCOMHBHHO,
MHOT'0 TOYEKD COMIPUKOCHOBEH1A ¢'b IIPEAIOCHIIKAMI HAIINX
OcHoBHBIXD 3aK0HOBS. [IpumbuaTea TOMRACTBEHHBIA I
- BecbMa OJHM3KiA OTBJIeYeHHBIA MOHATIA. BB TO e Bpems
MBI BUIIMB, YTO KOHCTUTYI1OHHBIA HOPMBI, YCTAHOBJIEHHBIA
OCHOBHBIMI 3aKOHAMI, 3HAYNTEJIBHO OTCTYIAITH OTH CO-
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OTBBTCTB VIO X HOpM®  HBMenKaro rocymapcTBeHHATO
IIpaBa, Bb 0COOCHHOCTH eCJII MBI oOymems umbrs BH Bugy Hb-
MEIK1il KOHCTUTYIioHAN3Mb Gosrke no3auiit. Ecaun mbr xo-
THMD b BOSMOKHON TOYHOCTBIO OPMYINPOBATE IIOHUMAaHI1e
MOHApXWYECRAro MpUHLNIE, KOUMb PYKOBOIIINCE aBTOPBI
OCHOBHBIXD BaKOHOBB, Hamb HEOOXOAMMO OCTAHOBUTHCSH
I Ha YRA3aHHBIXh CBOCOOPABisixXh B BOIIONMCHI €ro.

V.

Pyccrie OcnoBnbre Sakonsr 23 anpbasa 1906 r. uexomgsars
KaK®b OBl U8'h HPeRNOI0KeHIs, 4To popma mpasaenis Br Poc-
C1U OCTANIACH MPERHA: OHI JIIIID 3aKPBIIAITS coBepIIMEB-
II1ACS HepeMbBHbL, TpousBeeHHbs eIUHOJMYHOI BJIACTHIO
Monapxa — maungecrs 17-ro OKTAODPs, Yupesmaenia J]ymel
n Cosbra 20-ro pespas, BPEeMEHHBIA MpaBuJIa, onpexbisio-
ML [0JIb30BaHie IIpaBamm rpamaanckoii ¢cobomsr. Ho-
BBIMIT JTOJI;KHBL OBITH IIPU3HAHBL TOIBKO CIyTH, TI0 KOTOPBIMb
OyIeTs NPOABIATHCS CamonmepsaBnas Baacts Beepoceiii-
CcKuXb Monapxoss BH mhaaxs 3aKOHOATENbCTBAY, I HTO
SaCTABJIACTh TOYH'BEe pPaA3rPAHUYMTE «O6IACTE OpIHAajIe-
mameit Hams wepasgbabno siracrn BEPXOBHAr0 rocyjap-
-CTBEHHAT0 YIpPaBJIeHIs 0T BIACTI 3aKOHOJaTeIbHOII» ).
Ho mnonpesuemy, waws wmor BB, aBTOpPH 3aK0HOBT
CHRJIOHHEL yCMAaTPUBATG BO BiaacTH MOHAPXa MCTOYHIKTE
JA Bebxs apyruxs. HanGomke XapaKTepPHBIMII 0CO0eH-
HOCTAMIL  OCYIIECTBICHIA YKA3aHHATO IPUHNUIA BB 06-
HOBJIEHHOMD cTpoh sBasioTes:

1) IMonomenie mapoxmaro npexcraBureaberea. Bw Poc-
CLIL 9TO HPECTABUTENBETBO HE MO0 OBITH CBABAHO CF Ka-

) Umennoit Bricouaiitmiii yrass Cenarty 23 aupbas 1906 r. o
Yupesaeuin OCHOBHBIXD BaROHOBT.
13*
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KIMU-HIOVAb YUPeRAeH1AMN, MOL00HBIMII COCTOBHBIMD YN~
HAMB, HE MOIJIO OBITH COB3AHO TOil (PUKII IIPeeMCTBa,
KOTOPYI0 MBI HAXOUMbB Bh PAaHHUXD HBMEKIXD KOHCTUTY~
miaxs. [pasga, manugects 6-ro aBrycra HAOMHUIID O «HE-
paspeiBHOMD efunenin Ilaps ¢b wapomoms, Hapoaa ¢b lla-
pemMb», 0 TOMb, 9TO «coryacie u egunenie llapsnapojga —
BeJIMKas HpaBCTBeHHAs cuia, cosupasmas Pocclio BB Tede-
fie BBROBD, OTCTOSBINAS €€ 0Th BCAKNXD OB 1 HATIACTEI,
11 ABJAETCA MOHBIHE B3aJ0roMb e eIHCTBA, HEe3aBUCH-
vocrin 1 1whIocTir, MaTepiaibHAro OJIAr0COCTOSHIA U pas-
BITiS JIyXOBHAT'O Bb HacrTosAmeMs u oyaymemsy. Ho spbes
nwbimes BB Bupy, BBposTHO, He ompenbiaeHHbis yupe-
JRIEHIA, Bh KOTOPBIXh KOHKPETHO BOIIOIIAJOCH €J[IHEeH1e
Ilapss m mapopa, a WBKOTOpHIi HPABCTBEHHBIL YKJIAIb:
PYCCKOII MCTOPUYCCKON KIUBHI, KOTOPbII HapylIeHb OBLTD
BHYTPEHHUMD PasaafoMb, U KOTOPHII OOIMMB HaTPlOTH-
YECKIMB IOTBEMOMB JOJAEeHD OBITH BO3CTAHOBJICHB').
Hecmorpsi na nssberioe Tedenie Bb 00miecTBeHHOil cpenb,
gameqree ceob oTRINKB U BbH copbiaHin, KoTropoe 00-
cysano npoerts [lymel 6-ro aBrycra, He ciubiano ObLIO
Bh TekeTh YupesraeHlsi HUKAaKUXb IMOIMBITOKD — KOTOPBIA,
OYeBUIHO, IOJVYNIN Obl COBEPIIEHHO MCKYCCTBEHHBIN Xa-
pakTeph — CBA3aTh CO3JlaHle HAPOJHATO IIPeCTaBUTEIIb-
CcTBA Cb 3eMCKUMEI cobopaMm: Jaske UMA dTO He OBLIO YIIO-

1) Caoa maudecra 6-ro aBrycra OIH3K0 HOAXOAATH Kb 3aKII0OYI-
TenpHEMD caoBambs phum Tocymaps, obpalileHHONl Kb ey Tamin
3eMCKIXD M TOPOACKUX® jbaAreneii 6 ionsg 1905 r.: «mycTh ycTa-
HOBUTCH, KaKkbh OBUIO BCTaph, efunenie mesxkay apews u Beeii Pycsio,
vesry MHON U 3eMCKHMI JOJIbMH, KOTOpOe IIsiKeTh BD OCHOBY
nopsAgKa, oTBBYA0IAro caMOOHTHHMD PYCCKUMB HAYaIaMby. ¥ cTa-
HOBJIEHIe »TOro eanmHeHis He Ipenloilaraers, KOHEYHO, HNMEHHO
cTapeix®s OPMD, €ro BOIIOIABIINXb.

e
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Tpebaeno. Haseauie «['ocygapersennas /{lyma», HaupoTuB®,
¢BA3BIBAJIO HOBOE YUPesRIeH1e ¢'h ROHCTUTYII10HHBIMB IPOeK-
Tomp (Cmepamcraro.

Ch Apyroii ¢cTropoHBl, He HAXOAUMDB MBI 316Ch 1 cabRoOBS
MBICJI 00 €CTEeCTBEHHBIX'D IIPaBaxX’h HAPOIHATO IIPEJCTABI-
TeJbCTBA — OTCYTCTBOBAJIDH TOTH MIOPUANYECKlil parjloHa-
JIN3M'B, KOTOPBII IO3BOJINIH aBTOPAMb IIPYCCKON KOHCTUTY -
I[N B3ATH 3a 00paseip OeJbriiicKRyI0 KOHCTUTYINIO, IIPO-
BOBIJIALIAI[YI0O HAYAJI0 HAapOJHATO CYBepeHmnTeTa. JTOMY
paIloHaJIN3My aBTOPBL HAMXs OCHOBHBIXS 3aROHOBH OCTA-
JIICH BB elnte Ooableit Mbph uyasl, vbMb cl1aBAHOPUIbCKOI
apxeoJsaorin, u 3akes onATH napadiiesnaeil IPUXoAUTCs NCKATh
BB ThXD aKkTaxb, KOUMHI COINPOBOKAATIOCH BBefleHle AMOH-
croit roucruryminl). I'ocygaperBennas [lyma 20-ro d¢es-
pauas upesd [ymy 6-ro aBrycra owrasagach IIpeeMHUILeil
4ncTo-0poKpaTnyeckaro yupesxgenia — [ocygapcersen-
Haro Cosbra. Es KOHCTUTYIIOHHBIA TTOJIHOMOYisI, COOTBBT-
crBytoniia manudecry 17-ro okTsa0pst, cOEIUANINCEH ¢b KOM-
nerennieit, ynacabpoBaunoii ors mopedpopmennaro Copbra,
I camMa OHa, TaKuUMb 00pasoMb, y:e »TuMb mpiobpbiaa
whroropeiii Bbgomersennstii xapakreps. Cosmaercs mpeem-
CTBO HAPOAHATO IIPEACTABUTEJIbCTBA I UNCTO-0I0POKpPATI-
4ecKraro CTposi, Bb KOTOPOMDB UBTJIANI0CH BCAKOE BOCIIO-
MuHaunie o semckoii crapunbk. Ymaensr [Nocymapersennoii
Hymer se mosbsylores cay:keGHBIMU IIpaBaMil, HO MOTYTS
COBEpIIATh CJAY:eOHbIsA IPeCTYIJeH1sA, 3a KOTOPBISI OHI
0TBBYaTs Bb MOpAAKRE 001IeMb ¢b BBHICIIIMN JOJAKHOCT-

') Bb manudectts o0b msmanin kouncturynin sospbmamocs: «We
promulgate... a fundamental law of state to exhibit the principles
by wich We are to be guided in Our conduct and to point out to
‘what Our descendants and Our subjects and their descendants are
forever to conform». I £ o, Commentaries, p. I.
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HBIMII JITHaMiu. BeibopHOCTh UXB HOCHTH TOTH iKe 0OpH-
AITYECKIIL XapaKkTeph, YTO 1 BBIOOPHOCTH OPTAaHOBH 3eM-
CRAaro m ropoacKoOTO caMOYIIPABJIEHIS, I ATO BBIKA3BIBACTCS
Bh 3aIMCTBOBAHIAX'D M30MpaTeIbHaro 3aKOHA, — 0COOCHHO
HOCTONBKY, TMOCKOAbBKY OHD YCTaHABINBACTH OTPUIATEb-
HBISI TN a0comoTHBIA  yeaoBld. ABTopsl  OCHOBHBIXG.
SaKOHOBL IPEANeaarain, Y4To MIPefcTaBuTeNbCTBO OYIeTh.
Bh 00JacTn 3aKOHOAATeJabCTBA JHIIL cogbiicrBoBars Mo-
HAapXy, Bb YCTAHOBJICHHBIX® (PopmMaxs u mpemxbaaxs!), Ho
Monapxs, o0safast MOJHOTOH BJIACTH, MOMKETH 110 CBOEMY
yeMmoTpbHlo yeTynarh 5TOMY IIpeAcTaBUTeIbCTBY pbiienie
n mhxb pbas, KoTopwA, 10 TekeTy OCHOBHBIX'D SaKOHOBS,
pbpaiorca ump Heorpannuenno. Camo coboii pasymberes,
9T0TH BbIOMCTBEHHBIIT XapaKkTeph He MOT'h OBITh MPOBEIeHD.
10 KOHI[A BH CHIAY VKA3aHHOIL yike Oe3MOBOPOTHOCTIE
manugecra 17-ro okrabpsa n cosgaBmarocs Bb pesyabrarh.
OrpaHmYeHls 3aKOHOAATEJNbHBIXD MOJHOMOYlHE Mouapxa.

2) OrpbrerBennocts Muancerposs. llpexs Nocymapersen-
noii Jymoit u Cosbroms mmaHCTpBI Ge30TBBTCTBEHHB T
B’h IMOJUTHYCCKOMD I BB CyAeOHOMB cMbicab: nXb yuacTs
BCEIBJI0 1T MCKRIIOYUTebHO 3aBHCUTH OTh BoJu Monapxa.

1) Cr. 7-a O. 3.: ...«['ocypaps Innepatops oCymiecTBIsgeTs 3a KOHO-
JareilbHylo BiIacts BL eguuenin c¢b ['ocymapcerBenusimb CoBbromn
n locymapcerBennoit [{ymoity. Dopma oTofi crarbll OTIMYAETCA OTH
62-iff ¢T. OPYCCKOI KOHCTUTYI[IU, KOTOpasg Kawkb Obl IpUpaBHU-
BaeTh ydacrie MOHapXa H majarTh Bb 3aKOHOAATenbHOil Bractu («die
gesetzgebende Gewalt wird gemeinschaftlich durch den Koénig und
durch zwei Kammern ausgeiibt. Die Uebereinstimmung des Ko-
nigs und beider Kammern ist zu jedem Gesetze erforderlichy) u npu-
GImKaeTcs Kb 5-if ¢T. ANOHCKOI KoncTuTymin. Cumpicas mocabneit,
no Ito, Commentaries, p. 10: «the legislation power belongs to
the sovereign power of the Emperor, but this power shall always be
exercised with the consent of the Diety.
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Tarknms obpasomn Gesorebrersennocts Monapxa He J0-
MOJTHAETCA  OTBBTCTBEHHOCTEIO MHHHCTPOBS, BeabacTBie
4ero BEPXOBEHCTBO BaKOHA HaAAB YKa30Mb — OCHOBHAA
d4epra IpPaBOBOTO TOCYAApcTBa, IO Y4YeHil0 TAKUXB CTO-
POHHUKOBBH MOHapxXmyeckaro mpuniuna, xaxs Jl. Hlreiins
it Preiicrs, — ne mosryuaers ojnoii u3s amubiinmxs rapan-
ii. Hacroapko Beamka OTPeOHOCTh COrJacoBaTh 31ECH
TTOJIO}KEH1e MOHAapXa M MUHICTPOBbB, SIBCTBYeTH M3%H TOTO,
470 HBKOTOPBIA KoOHCTUTYIIN — rojanackas 1814 rona,
KOHCTUTYIISL BTOPOii (panmysckoii nmmepin 1852 roma —
yCTaHABJINBAJIN  TPOTHBONOJOMKHBINE HPUHIINIS — OTBBT-
CTBEHHOCTI MOHapXa u 0e30TBBTCTBEHHOCTH MITHHCTPOBD,
ROTOPBIC  OKa3bIBAIOTCHA HPOCTBIMI  UCIHOJHUTEIAMHI ero
Bonn. Pbmenie Obiio coBepiienno mpuspadnoe, Tarb Kakb
orBbTCTBEHHOCTH MOHapxa mamopobie Toi, KOTOPYIO He-
cers npesnjents Coepunennsixs Illratoss, ects, momumo
TOJMMTHYECKOI HEBOBMOMKHOCTI, I I0PUANYecKas HecooOpas-
HOCTb — HO pbinenie xapakTepHo BbH ToMb cMbicab, 49T0
OHO Kakb OBl Ipeanmonaraers usBBeTHVIO CBASDH MesRIY
BJIACTBIO 1 oTBBreTBenHOCTRIO. [lopsgors, yeranosiaenusiii
OcnoBubiMn Sawonamu u Vupesspeniamn ymer u Cosbra
1 CO3JAI0NILIT BOBMOMKHOCTH 0e30TB’BTCTBEHHOCTII AKTOBRS
VHPaBJIeH1s, TAKOI CBABN OTYETIINBO HE HPUBHAETH — U HTO
00BACHSICTCS TpeficTaBIeHieMb 0 BepxoBencTsh Bosm Mo-
HapXa, U3b KOTOPOWl BHITEKAETh BCAKAS BJIACTH — BB TOMD
4ICah 1 BJTACTE OXPaHATL N KOHTPOJNPOBATH 3aKOHOME-
HOCTB, BO3Oy#AaTh cynebuoe npecabaosanie mpoTues es
napymmreseii. Bb obaactir obmaro cyma y nachs npusnasa
B u3BbeTHOIl MEPE caMocrosTenbHOCTE CyIeOHBIXD yupe-
RJIEHLIT: BJAcTh UMb JleJlernpoBala pash HaBceraa. Bnb 06-
JacT  cynedHoii oTBBTCTBEHHOCTH IOJFKHOCTHHIXD  JIMITE
MotoOHOIi  Jleseralfin  He TPONW3OILIO: B CIJIY aAMITHI-
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“CTPATHUBHOII FapaHTl 9TO IpefaHie MPsMO I KOCBEHHO
“(ecan pbio He MAETH O BHICHINXD JOTHRHOCTHBIX'D JINIAXD)
3aBucHTh 0TH Boanm Monapxa, Tpedyers KaskAblii passh
ocobaro BoJensbABIeHIA. Takoil MOPARXOKRD COXpaHUICAH,
x0T m3pbeTHasA 4YacTh BoJeuspABieHlit Monapxa crama
CBABAHHON BB cmay o00s3aTe/lbHAT0 y4acTis HApOIHATO
mpencranTenserBa.  Cabpoearensno Monapxs mpepacra-
BJAsgeTCA 1 30bCh HOCHTedeMb IOCYAAPCTBEHHON BIACTH —
0 MBICTI aBTOPOBD (OCHOBHBIXH 3AaKOHOBD Jake TOIl, KO-
TOpasg CaHROIOHNPYeTdh colJaofenie TpaHeit, pasgbisio-
UXh 3aKOHOJATEILCTBO 1 yIipaBienie. Bw atoms cmbicab,
ecJIl TpyCccKas ROHCTUTYINA, 1o ciaoams lllTokmapa, npu
nasmmunocrn 106-it ¢T., Bocmpemawoiieii cygams OpoBbpRy
10 CYIIECTBY BaKOHHOCTU KOPOJEBCKUXDH VKa30Bb, 3aBIl-
CUTH OTH BOJI KOopoasal), To momoOnbil xapakreps lex 1m-
perfecta BB eme OoJbleil cremeHn MTPUCYITh KOHCTUTY-
[[IOHHBIMS HOPMaMb, 3aKIYAINNMCA Bb HauXb OCHOB-
HBIXD SaKOHaXh, OTPUNANIUXD BH MPUHIUIE BCARYIO
MUHKICTEPCRYIO 0TBBTCTBeHHOCTD TIPeh HAPOIHBIMD TIPef-
CTABUTEIbCTBOMD.

Tarums 00pazoMs MOHAPXUYECKLIl HPUHIUNITE, U3 KOETo
nexoqnan aBTopsl OCHOBHBIXH SaKOHOBDB, MOKETH ObITh
comocTas/ieHd ckopbe ¢b paHHUMB HEMEIKIMD KOHCTUTY-
I[10HAJIN3MOMDB, Kakb OHB BBIpaskaeTcsi BH Meplogs mocah
1815 1., wbMb ¢b KOHCTUTYILIOHATNB3MOMD IIPVCCKO-aBCTPLii-
ckaro tuma. Bimacte monmMaercda, Kakb wbhUTO, mpuHaie-
JRallee MOHApPXY, KOTOPBI BOIJIONaeTs B cedb auunocThb
rocygapeTBa, I 9Ta BJIACTh ecTh HbBUTO ropasgo OoJbliee,
ybMb KOMITeTeHIA, XO0Ts Obl I BechbMa O0IMINpHAasA: oHa Ipn-

1) Zeitschrift fir das deutsche Staatsrecht, herausgegeben von
“Aegidi, B. I,— Studien iiber das preussische Staatsrecht (mommn-
cauo Ehr), S. 192.
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Oamkaerca Kb cyObeKTHBHOMY IpaBy. TakumMb 00pasoMb
Hepeadh HaMn Kakb OBl Mogo6ie KOHCTPYKIILN Seiifgess: Mo-
HapXb ecTb cy0BerTh rocymapcerBenHoit Biaactu. M ecin
B'h HAIIIEM'h BaKOHOATEJbCTBE OHA He mpoBeieHa I He MOTJTa
OBITH IpoOBejieria mocakaoBaTebHO, TO UMEHHO BB CHJIV edd
HeIpUMUpPUMaro mpoTuBopbuls co BCAKIMD TOCYAAPCTBEH-
HBIMB CTPOEMbB, Vike BBIIIEAUINMD U3B CTAJ[LU YMCTOIl TIaT-
pumoniaiabuoctu. llpaBma, sTo mocabaiee 0O6cTOATETHETRBO
JerK0 OCTaBAaJOCh HEACHBIMDB IIDU CTAPOMDB TOCY/apCTBEH-
HOMB mopAArE, rabk romuereniia Monapxa gbiicTBITE/IBHO
MOTJIa Ka3aThCA HEeBBEJEHHON BH KaklA Obl TO HI OBIJIO
OpuAnYecKla rpannt), HO OHO €b COBEPIIEHHOI SICHOCTHIO
OOHApY:KUBAETCA IIPU HAJUYHOCTI XOTA OB M CaAMBIXD
9JIeMeHTAPHBIX's KOHCTUTVI[LOHHBIXD POPMB2).

Mgl cTpeMninchs He yeTaHOBHTHL cucTeMy abitcTByonaro
pyccKaro KOHCTUTYIIOHHATO IIPaBa, a BCKPBITH JIIIIL I0PH-
JIIYeCKLA IPEIIOCHIIKI TJIaBHATO IIAMATHIKA 9TOTO IIpaBa.
Cuerema mpeprosaraeTs eIUHHCTBO, MOCIBI0BATEIbHOCTD
n orcyrcrBle npoObiioBs — Bee, 4TO TaKkbh Majao CBOIi-
CTBEHHO IIPABOTBOPYECTBY IEPEXOAHBIXD AII0Xb, U O YeMb
Cpemu HHUXB TaKkb Majgo 3adorarcd. Tawrld mpegmoChLIRN

') BoeuarabHuie, KOHeUYHO, OmIMOOYHOE: I BH aGCOMIOTHOMD TOCY-
mapersh, MOCKOIBRY MMOHATIE TocygapcTBa BOOOIIE CYIECTBYETH
A HApOJHATO IIPaBOCOBHAHIA M IMOCKOIbKY JaHHBIL CTpoil comep-
AT HIEMEHTH TPABOBOI CBA3BAHHOCTH, MOHAPXD SBIACTCA TOIBKO
opranoms. Jlormueckn 1o HecoOMHBHHO, HO MCHXOIOTHYECKN BIACTH
rocygapcrsa # BJIACThb TOCymaps Jerko MOTYTbh IIPeCTaBIATHLCH
COBILAIAIOTITIMIL. g

*) Rorpga BB copbuanin, pascMarpuBaBiieMb MPOEKTH Y YpeskIeHis
JLyMbI, yRa3pBATIOCh HA HEOOXOANMOCTD OMPeBInTh caMoIepARaBHYIo
BIIACTHh, TO HA HTO BO3paykallll, uUTo BCAKOE Taroe omnpeabienie He
COOTBBTCTBYeTh ef CYHN[HOCTII 11 eCTh KaKb Obl HAYaT0 OI'paHmYeHisA.



OAHARO JIATE€RO He onpepbiaoTs cnonna cogepsranis whii-
CTBYIOTIUXL  HOPMB  Jlaske BB MOMEHTH HXB CO3MAHIA.
T'Bopupl  2TuX® HOPpMB CcBsBaHE KaUECTBOME MareplaJa,
13’5 ROTOPAaro MOJIHO OBITH BOBIBUTHYTO 3[aHie 00HOBIIsE-
MOil rocymapeTBenHocTn. Bn emge membimeii cremeni oIpe-
abasiors onh Gymymee rocypmapersennaro erpos. Bek
BHYTpeHHLA nporusopbais b ero mranh, Mmumo KOTOPBIXH
obrio HPOXOANTDH TOTJIOM[EHHBIT HeOTJIOMHBIMI 3a1a4aMIr
- MUHYTBI B30PH 3aKOHOJATENA I IOJUTHYECKAro aharess,
CO BpeMeHeMb Oe3IOLaHO PACKPBIBAIOTCSA I CTABATH Allb-
TePHATUBLL, paspbiiaTs KOTOPHIA BH TOMB W APYTOMb
CMBICTh  BacraBiasers He TONBKO IOpPHANYECKAs JOTHMKA,
HO 1T IOTUTHYCCKAsA HEOOX0oAuMoeTh. Bblno OB, KOHeYHO,
IpasHbIMb BI0OMB TpefckasbiBaTh panbibiimree paspu-
T1€ HAIIero FOCYIapCTBEHHATO CTPOH, HO BIIOJIH JIOITY CTHMO
ormbrure 1 ykasaunaro popga nporusopbuis, u o Harmpa-
BJICH1E, Bb KOTOPOMB OHI NMBIOTH TeHJICHIII0 PasBUBATECA.

l) Hammr OcroBuble 3akoHBI OCTABUIIN 34 HapPOAHBIMD
IpefcTaBuTeaIbCTBOMD BBIOMCTBEHHBINT XapaKkTepsh, HO I0-
cabantii, Kakb MBI TOBOPUJIN, HAXOAUTCH BH OUEBHIHOMB
mpoTHBOpbBYIN ¢b caMBIMI XOTS OBl OIpaHUYEHHBIMU, HO
OKOHYaTeJbHO 1 0€3II0OBOPOTHO MepeTaHHbIMII eMy IpaBaMIl.
llomoOnas mepemava yike cospgaers Takyio CTeIeHb caMO-
CTOATEJTBHOCTU, KOTOPAasi COBEPLIEHHO HeMBICJUMA [JIS
KaKkoTro-HHOyab BbaoMcTBA — 1 9Ta CaAMOCTOATEIBHOCTH
IPONCTERAETh He N3h 0C000Ii, TaKB cKazaTh, 0J1ATONPIATHOI
AU HAPOAHATO MPeICTaBUTeNbCTBA IPe3yMIIin, KOTOpasd
BBEJIeHA Bh XapTII HOBAro MOPAAKA,— OHA POKIACTCA BO-
NPeKN BCAKUMD TaKUMb TPE3YMOIIAMD W35 CaMOil [pu-
poJibl 3akoHopaTenbnaro oprana. [lambe Bokpyrs sTnx®
IepeJaHHbiX’h U 3aKpbIVIeHHBIXh Bb NNCBMEHHOMDB aKTh
IpaBh HApPOAHArO JIPeAcTaBUTEJ]bCTBA, €CTECTBEHHO, BHI-
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pacraers ocoboe aBTOHOMHOe INpaBo. Bb cyipocTn, 10 Ke:
ABJIEHIe OBIBaeTh BB ABATENIbHOCTH BCAKATO VUpeHiIeH1A:
BMberh  ¢b mpaBamMm m 00sI3aHHOCTAME, TOJYYeHHBIMA
CBePXY, CO3Jal0TCA IpaBa U 00A3aHHOCTH, BBITeKAIONIA
3% OCVIIECTBJIACMOIl (YHKINN WM, Jydile cKa3aTh, He-
00XOJMMBISA IJIA HTOTO OCYIIECTBICHIs — TO, 9TO (PPAHITY 35
naseiBaloTs pouvolr d’office. Mocabanee momers 060cHO-
BBIBATH Jlaske BOCOOPasHy0 agMUHICTPATHBHVIO [eI[eH-
TpaJn3anlo, Ipu 4YeMb II0JIOMKEHIe JaHHATO LOJFKHOCT-
HOTO JIIIla, JAaHHaro TrocyAapcTBeHHAro oprana OyaeTsh
onpenbaarbea BB ropasfgo 0oJbmiell cTemeHn WHTepecamn
npodeccionaabubiMi, ywbmb iepapxmuecknmu. 3aben 3a-
KJI04aercs, pbposaTHO, 3epHO ncTHHB 1 Bb ujaeh npodec-
clonaabHaro ¢engepannsma, woropas upiobpbia BeIgao-
HUXCS CTOPOHHUKOBD Bh COBPEMEHHOIT paHI[yV3CKOIT JnTe-
parypb 1mo pasamyHbBIMbB OTPACAAMB TYOJINYHATO MpPaBa.
Ho amronomim, oprammsaifiy, mpaBa KOTOPBIXH MOTVTDH
ObITh BCelrhbsio nsmbiensl nian BoBce VHUYTOKEHBI MTOMITMO
BCSAKAro X' COMJIAC1A, OCTAOTCSA BCeTia HeoOearmeueHHbIMIA.
He 10 MBI BUANMB BbH COBPEMEHHOMB HAPOAHOMT MpeacTa-
BuUTebCTBL: 3mbeh wWEROTOpass BHYTpeHHAs AaBTOHOMIS
oxpanserca TBMB, 4TO KOHCTHUTVIIIOHHBI TeKeTh 00e3-
eYnBaers CvIecTBOBaHle 11 ABATEIbHOCTH HTOTO TIpeacTa-
BITEeJIbCTBA. JTO I 00bACHSAETH ¢BOCOOPA3HVIO CHIY Hap-
JAMEHTCKUX'h HAKa30Bb — Jlaske TaMb, I'Tb KOHCTUTVIIA
He IIPeJCTaBaACTDh, [MOJ00HO aHIliicKoil, COBOKYIHOCTH
IpeieeHTOBd I 00blYaeBh, Cpeill KOTOPBIX's BeChbMa BTOPO-
CTeIICHHVIO POJIb NTPAOTh MICAHHBIA HOPMBI CTATyTapHATO
npasa. Hamm Vupempenia locygaperBennoii Jlymer u
'ocynapersennaro Cosbra, pawonga [oBoabHO HOAPOOHYIO
perjgamMenraiiio uxs gbareasnoctu, Tbmb He menbe mpu-
HV#KJeHB ONMYCTUTh HAaKasbl I «IMOAPOOHOCTell BHYTPEeH-
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HATO pacmopsigkar’). Orrass Cenara onyOaMKOBATh HAKA3HI
Hymbr u Cosbra, gocrarouno cnopuslii B cMbicah opuan-
4eCKOMB>), He JINIIaeTh HTH HaKasbl CUJIbI, KOTOPVIO OHIH
IOJYY9ai0Th BOBCE HE ¢h MOMEHTa OMYOJNKOBaHIA, & ¢b MO-
‘MeHTa UPHHATIA HXP 3aKOHOAATEILHBIMII MMajatamn®).

1) YVupessgenie I'. 1., cr. 62-1; VYupemmenie I'. C., ct. 60-1.
OTI CTAaTbll OYKBAIBHO TOBTOPAKTH 62-10 1 63-10 ¢T. Yupem/IeHid
I'. 1. 6-ro aBrycra.

%) Coraacuo VYupemaenio Ilpasurenbersyiomaro Cenara, 1. I,
¢Tr. 1, emy moxpunHeHsl «Bc'h BooOmEe mbera um ycranosienia Bb Mu-
mepin, KpoMb BHICIINXD T'OCYAapPCTBEHHBIXD YCTAHOBIEHLI» ; COTIIACHO
cr. 21, 22 u 23 (mo mpogom#. 1906 r.), eMy IpUHAIEHKUTH XpPaHeHle
11 00HAPOIOBAHIE 3AKOHOBB: OH'B He JOKeH's paspbuiars 0GHApPO10Ba-
Hle 3aKROHOATeIbHbXb MOCTAHOBIEHIT, M3TaHHBXD Ch HapYVIIEHIeMb
“OCHOBHBIXD 3aKOHOBDL. Bee nT0 He oTHOCUTCH Kb HaKazavwb. BooOie
O AYMCKOME n coBbrcroMbs Hawrazh HHYerc He roBOpHTCHA BB Yupe-
ageniu [1. C. mo npogomsk. 1906 r. 1. I' p u m m b, Hbcroabko 3awb-
yaHulit mo moBoay orkasa Cenarta BB pacmnyotanroBanin Harasza I'. C.
(«IIparo», 1907 r., Ne 22, ¢. 1573). B copbmanin, obcyxIaBIIEeMD
npoerTs J{ymbpl 6-r0 aBrycra, yRassBaloCcb, uTo TpeboBaHle pac-
nyoankoBaHia vepesb CenHarTs ecTb U3BbcTHAA rapaHTid OTCYTCTBIA
BH Hakazb wapymeniit 3akona. He sacHo Op10 0o71HaKO, KaruUMb 00-
pasows ocyulecTsiadgercs sra rapanrtig. Sawbruwmsb, uro llomoxenie
0 BRIOOpax® 6-ro aBrycra BooOIle jgaBalio MUpoklida moiaHomoulisa Ce-
HATY, MpeaocTaBidsa emy Bceirb1o mpoBbpRY HpaBWIBHOCTH BHGO-
pos BB I'. J1. ¢. 58—61.

3) Perels, Das autonome Reichstagsrecht, S. 3: «nur eine
“Schranke besteht fiir die Regelung des Geschaftsganges seitens
des Reichstages—die Verfassung selbst und das ihr gleichstehende
Staatsgewohnheitsrecht. Die durch Gesetz dem Reichstage iibertra-
gene Normgebung kann niemals rechtswirksam in einen Gegensatz
zum Gesetzesrecht treten, welches die Quelle des fraglichen Rechtes
ist, nur intra oder praeter niemals contra legem kommt ihre ver-
bindliche Kraft zu». Cp. Weiss, Der deutsche Reichstag und seine
Geschiaftsverordnung: aBTopds HAMOMHHAETH, YTO Bb HBKOTOPBHIXD
abyMenkuxs rocygapersaxs — bBasapin, Carconin, Bpayrumseiirs,

| ——
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Ho makrass kacaercs see-takm moppoonocreii. Bamnbe
camMasg TocTossHHAsgs abATeabHOCTH IIPeICcTaBUTEJIbHBIXD
yapesieHiii, Koropas, OAHOW JJINTETbHOIl CBOEH HaJit-
HOCTII0, COBJAETH HOBBIS I HOBBIA IOPUIMYECKIA IOJI0FHe-
HisI, Bce TaIyOske Bpb3aercsy, Tawh cKasarhb, Bh CaMylo TOJIIY
OOIeCTBEHRO-TOCYAAPCTBeHHATO0 IBIaro 11 BeipadaThBaeTs
KOMIIeTEHIIII0, COOTBETCTBYIONIYI0 YCA0BIAMSB 9T0i padoTh..
D10 MBI BHANMB XOTA Obl Bh O0OAKETHOIl IBATEIbHOCTIH
rperweii NocygaperBennoii [[ymer: HecMOTpA Ha BCIO €A 110~
JITHYecKYl yMbEpeHHOCTH, es padora yike He BIIOJIH'E
ymbimanacs Bb Thxs mpegbaaxh, KoTopbie efi OBLIIT OTBE-
eHbl OIOFRETHBIMII TpaBUIaMn 8-T0 Mapra: caMo IpaBH-
TeJbCTBO, HPOTecTYIolee IPOTHBES (PopMaTbHATO pPaCIInpe-
HifL DTHXDH HPaBIIb, HPAKTUYCCKN MPITHYHACHO 0Th HIXD
OTCTYHATh. DTO MPOSIBIAIOCH 1 Bh OTHOUIEH1N [LyMbBI KB BO-
npocam’b TOCYAAPCTBEHHOII 000POHBI, B HAJINYHOCTII 3aHI-
MaBIIeicAa TMI KOMICe1n, IBATeIbHOCTE KOTOPOIl, IPU V3RO~
dopmanbrOMB HcTONKOBanin 14-it m 96-ii cr. O. 3., efiBa an

pacmopsAaoKs onpeabiaderca 3aKOHOMD, I OHB CHHTAETH HTO dorbe
sReIATeTbHEMb. OTHOCACH OTPHUIATENIHHO Kb ABTOHOMIN, BBIpasRal0-
uieiicss B» mpamh mHakasza, aBropbh crpemmrcs mpomssectn reductio
ad absurdum u gorassiBaeTh, 4TO peiixcrarb HUCKOIBKO He JOTHEHD
OBITH CBA3AHD HAKA30MD, Bb KaaAoMb OTABIBHOMD ciydah MOMKETD
0T HETO oTcTymaTh — 160 «der Grundgedanke unserer Geschaftsord-
nung fordert es, dass beziiglich des Geschaftsganges die Mehrheit
des Reichstages der Minderheit ihren — der Mehrheit — Willen
dictiert. Die Minderheit hat keinerlei Anspruch auf Rechte, auf
Schutz» (S. 72). 910 «GesrpanmuHoe HpaBo OOIBIIMHCTBA» MOMKETH
OHITH YCTpPaHeHO JNIIb TOYNHEHieMb pacmopsAaka Bb peiixcrars.
3aKOHOJIaTeIbHOIT permavMenTalin. He Hy#HO J0Ka3bpBaThH, YTO 9TOTH
B3MJIALL  COBEPIIEHHO He CUNTAeTcs Cb YCIOBIAMN IapiaMeHTCROI
paboTH, ¢b HEOOXOANMOCTBIO Bb HUXD N3BECTHON rHbROCTH, YTO OHD

BOOGIIE HOCHTH MMeuaTh YNCTO JOKTPUHEPCKAro HemgoBbpis — BecbMa
pacmpocTpaHeHHaro BhH ['epMaHilm — Kb IapilaMeHTaMD
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coorebrerBoBana uxs Gykeb. 3pbes orpomuoe ropujgige-
CRO€, a HE TOJbKO HOJUTIYeCKOe 3HAUYCHIe Tepexoja OTh
O0Cy#KeH1sl, OSKCIePTU3bl, mogaunm cobBTa Kb y4acTio
Bb OCYLeCTBJIeHIN Baactn. Mel yyke He roBOpuM® 0 TOMD
esprit de corps, Koropstii HensObikHo BeIpacraeTs na moush
BCSIROI TIap/IaMeHTCROIE aBTOHOMIIN, HIPOTUBS KOTOPAro OKa-
saacs Obl, BbposaTHO, 0e3CUALHBIMG 1TOBeINTEALHbIT MAH-
aTh i Apyrig Gopmut odesmedenis rhewbiineit 3aBucuMocT
npeacraBuTedbcTBa 0Th  usdbupateseii. CosmaBaemasi Ta-
RIIMB IIyTeMb BJacTh 1haaro Hagb OTABILHBIMD YIEHOMD,
Kakb Obl MBI HII HUCTOJKOBBIBAJN U Hu oifbHuBamm ee
MCUXOJOINYeCKN, caMa ABJIAeTCH MOTVIeCTBEHHBIMD (hakTo-
POMB B'h CBOEMd BJIAHIN HA MOTUBAIIO JUYHATO COCTaBa,
JbiicTByomiaro Bb HACTOALLYI0 MHHYTY.

2) Msr Bugbam, utro Havamo BepXoOBEHCTBA 3aKOHA Orpa-
HITYNBACTCH yV HaC'h KpaliHeil MupoToili BepXoBHArO yIpa-
BJIEHIA, II BB TO yKe BpeMsA 3aKOHOMBPHOCTL VKa30Bb He
o0esnmeunBaerca ThHMu cpefcTBaMu mapJaMeHTCKaro BO3-
pbiieTBlsg, KoTopsle, 00BIYHO, MBI BeTpBUaeMb Bh KOHCTUTY-
IMOHHBIXH TeKcTaxsh. I'BMb e wmenbe u 31bep ocraercs
OJINHD OUCTHHE BeJUK1Il pe3yabTarh I‘O(’,}"Jla.p(’tTBeHHOI'éi pe-
Gopmbl: yeTaHoBaeHie COBEPIIEHHO TOYHATO (DOPMAIBLHATO
KpUTepls, OTJINYAI0Iaro 3akons 1 VKazs. OTeyrersie 9Toro
KpUTepls Ipu cTapoMdb HOpAAKE, moMumMo gokasaHHOil HAa
OIBITE 00BERTUBHOII HEBO3BMOKIOCTH 00e3IeYNTh FOCITOJ-
CTBO 3aKOHA, 3aTEMHSJIO0, Takb CKa3aTh, CaMyl0 iepapxiio
TOCYapCTBeHHBIX'D AKTOB'S, Pa3Inulsi B’ NX'h 3HAYUMOCTIL.
Bbab, ecim paske nmpusuarh Takle opMasibHbIE NPU3HAKIL
Bbh npoxoskaenin uepess [ocymapersennstii Cobrs nim
BB coOCTBeHHOpYYHOII nogmicn ['ocymaps, To oHm He mg0-
CTaTOYHbL, YTOOBI 000CHOBATH BBHICIIVIO BHAYNMOCTD 3aKOHA.
Rorpa RopryHOB® ycTanaB/anBaeTh CBOE pasiivyeHie 3a-

———
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KHOHa # yHasa, OHb Kakb Obl MCXOAUTH 113 RaTeropifi HOH-
CTHTYIIOHHATO TOCYAPCTBA, TOJBKO HIETH, YTO MOMKETH
HIMb COOTBBTCTBOBATH BB rocygapctBh afcoqiorHOMb: HO
TaMb KOHTPACTDH COBEPLUICHHO €CTeCTBEHHBINH, BHOJIHD o1y-
TUMBIIl — KROHTPACTDL  BOJENBbABJICHIII, UCXOTAMNXD OTh
PasInYHbIXb  CYOBEKTOBD — HPUHNMAS aHTIliickyo Gop-
mMynay ors king in parliament w king in council: sabes
TaroTo pasiandis uwbre, u Opocaercsa Bb ry1asza nens6hiruas
YCIAOBHOCTB B CaMOM'b popManbHOMB onipebaeninzakonal).

Haranynh BBegenisi b Poccin napopmaro IpeacTaB-
TEJIbCTBA 9TOTH OCHOBHOII N3BAHD HAIIErO CTaparo MopsaKa
OBLTb PUBHAND DOCYAAPCTBEHHBIMI YUPEARACHIAMU, KOTO-
PBIA IOJKHBL OBLIN BRITOMHNTH 1-10 cr. yrasa 12 mexaGps
1904 r.: «opunsirs pbiicrBuresnbusist Mbpsr kb oxpanenio

IMOJHOM CHJIBI 3aKOHA Bawubiimeii Bb Camopmepszas-
HoMb Docypapersb omopwr Ilpecrosay. Bws Boicouaiime
yrBepsaenHoMs 6 1oust 1905 r. mubuin Tocymapersen-
Haro Cowbra MBI umTaeMb: «T0 KOPEHHOE HAYAJO (VEa-
sanHoe BB 47-it c¢r. O. B, mo woeii Nmnepia Poceiiickas
YIIPaBJIACTCS HA TBePABIXD OCHOBAHIAX'S 3aKOHA) BHI3BIBACT
HeOOXOAUMOCTh TOUHATO olupexbienis TPUBHAKOB®. Ipu
HaIMIHOCTH KOUXD Beabuist Bepxosnoit Bractu sBocnpunn-

MaloTh cuny sakona. Mespy Thvs nsmomkenie wbroropsixs

') Mosno comocraBuTh 9TO b pPa3TMUieND ROHCTUTY 1O HHBIX T
1 0OBIKHOBEHHBIX'D 3aKOHOBB. BepXoBEHCTBO KOHCTHTYIIOHHBIXD 3a-
KOHOBDB TbMb cuiabwbe sameyamrbpaercs BbH CO3ZHAHIM Hamin, abvs
ABCTBEHHEE OTIHUACTCS MOPATOKD UXB cO3[amis n uswbHeHiss orn
mopsAAka, npuwbasemaro Kb 00HMYHBIMDG 3aK0HAMD. Iloyvumrenanmo
cpaBHuTh 3abch Koueruryni Coemunennuixst Ilratross o TAKNMI
KOHCTUTYIIAMII, KaKb COBpPEMeHHAs HPYCCKAS Wil ppanyscras,
ROTOPHIA BBOOATD IS HMEePecMOTpa BeChbMa HEe3HAUNTEIbHBIA 0CII0M-
HEeHIA.
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RACALIUXCA CUXB MPeAMEeTOBH mocranoBjgeniii OcHnos-
HBIXB SJaKOHOBH [0 HACTOAINATO0 BPEMEHI OCTACTCS He-
AocTaTouHo onpexbianrtenbueiMb. Kb yerpamenio sroro
HECOBEPINEHCTBA 1 HANpaBieHH Ipeamoioxenia Iocy-
Aapersennaro  Cexperapsi, nmbionia wbasio veranosuts
BHBIIHIC NpH3HAKN 3akoHa U THEMB caMbiMb OTTpaHu-
AITH 3aROHOMATeIbHYI0 IbATeNbHOCTE 0T pacmopskeniit,
Bb HOpAAKRb  BepxoBHaro ympassenis uzgaBaeMbixbyl).
Uss  pampwbitmaro cabposasno, uro 'ocynapersennsrii
CoBTs He craBuab BTOTO OrpaHUYeHiA BB CBAZL Ch pe-
ckpunToMs 18 ¢espamns 1905 r., 1.-e. mpexmosarans
3arpbunTe crapoe — mianm mpusHaBaemoe 3a cTapoe, — a
HE CO37aBaTh HOBATO: OHB MBI BB BUAY JINILIb TOATBEp-
AUTh U 00e3MmeunTh «UCTUHHBI pasyMs OCHOBHBIXD I'ocy-
AapCTBEHHBIX'h 3aKOHOBDBY, BH YACTHOCTIH 47-ii CTATHIL.
[Ipaxrnyeckn npeanmosaranocs BBecTH HOPATOKS, KOTOPHIIL
wbkorga BB 60-X% romaxs yKaspBasia 3anncka rp. Ropda.
Sajada, 6esycrburnoets koropoii mpu erapoms mopsrb 10-
CTATOYHO OOHAPYFKUIAch, OBLTA BBHIIOJHEHA MAaHII(ECTOMb
L7-ro oxrsabpst, Vupespeniavu ymer u Copbra 20-ro ges-
passt, OcuonpiMn 3akoHamu 23-ro anpbias. YeraHoBien-
Hasg BOBMII OTHMN aKTaMI KaTerOPUYHOCTh pasrpaHmyueHis
3aKOHa 1 yKasa 0c00eHHO oTThbHAETCA comocTaBJIeHieMb
HXB b TBMII HOpMaMur, KOTOPBISA OBLIN IOy YeHBI 0T IIP e5K-
HATo meplopa®). Hampubituiiii mporeces moskno cedb mpej-
CTABUTH, KAKDh IPEHIe BCEr0 KOJIMYeCTBEHHOE pacCIInpeHie

1) Cauus, HoBHII rocymapcrsemnsii crpoii, c.16.

?) Ilpu mepecvorpt GiojpKReTHRIX'D HpaBUIh 8-T0 MapTa JAYMCKASM
KOMHUCCIA mpefyiaraia mawbBuuTh pegakiio 9-ii ¢r. B ToMb cMbicah,
uto G «Bricovaiiimis noBerbHisA, Bb nopAgKE BepXoBHArO yIpaBiIeHis
mocrbgoBaBiuIia», OTHOCWINCH INIb Kb Bricouaiimums moBerbHiAMD
no 23 anpbaa 1906 r.: roabko 10 msgania OCHOBHBIXD SaKOHOBD
MOTIN OHHM  CO37(aBaTh OPUANYECKIil TUTYIDL, KOTOPHIE OpoHHpO-
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c(pepi 3aKOHA — MPOHUKHOBEHiE ero Bh pasiIIYHbIs OTpacan
RISHU, KOTOPHIA PEryInmpoBaIMCh OTYACTH YKAa3aMH, OT-
dacTi BpeMeHHbIMI IpaBuiamu. [locratrouno sabes yrazaTs
XOTsA OBl Ha MpejcTosinee pamo wim MosaHo, HO Hensohk-
HOEe yCTaHOBJEHIE B 3aKOHOMATEIbHOMb HOPAAKS HOPMS,
onpexbaAmuXs MaTepiaabHoe ConepKRaHie UCKIIOYNTe -
HBIX'H MOJIO:KEH1Il, obosHavennbixs BB 15-ii er. O. 3.1).

Coorpbrersento Gosbmmeit orversmBocTn 11 pbarocTn
odepraHiii BH HOHATIH 3aKona yepbmasercs u momaTie
sakoHoMbpuoctu. Ilycrs KouTpoas mpegcrasuresnersa 3a
abitcTBlAME  Biacreif ocramcs Bb TEXH me mpexbaax,
B> KOTOpBIE €ro MOCTABUJIO Yupe:jgenie 6-ro asrycra,
T.-e. lymb ne mpumammemuts 3pben pbrrarormiaro romoca.

Balb OBl JAHHBIE KpPeanTh — HO JI0 HTOT0 BPEMEHH UXD CIIIA npu-
paBHIBAIACh Kakb Obl cumb sakona, sompexn rtesucy HopryHosa.

') Bb Csopnh BakonoB®s ocramoch me Mamo crateii, OTpaKAIUXD
DITOXY (POopMalbHOIl HepasrpaHMYeHHOCTH 3aKOHA W yKasa 1 coBep-
IeHHO He COBMBCTUMBIXE ¢'h HOBON KOHIEIIeil 3aKoHA. Ipnxomgurcsa
00BACHATE IBI0 KoaupuKaIioHELIMI HeIIOCMOTpaMil, KaKkb Obl CTpaH-
HEIMIT  OHIT HI Ka3aJIICh U A 4eloBBKa, MOAXOMALIAr0 Kb TeKCTy
3aKOHA 0e3B BCAKON NPEAB3ATON NMOTNTHYCCKON MBICIIIL. llouemy,
Hanpnwbps, nckmodena 209-1 craThs Yupemaenia MunncrepcTss
(apomas BOBMOMKHOCTH JyIs MIUHICTPOBD IBilcTBOBATL BOMpeKn
3aKROHY TI0 ocobomy ymonromouio Nocymapsa), u ocrasiena Gess mepe-
WEHD craThsa 210-s1 ([Ja0Mmas BO3MOMKHOCTD MUHUCTPY AbilcTBOBATH
HO00HBIMEL 00PABOMD B UpE3BHYANHHBIXD CILy4YaAX'h, «KOBa M0 MpH-
HATIN €5 OKAMeTCA, UTO OHA B BUIaXb 00Meli OezonmacHocTr ObiIA
HEOOXOUMAY U «II0 HACTOATENbHOCTI Cllydasl He MOI'b OHB, HE MpO-
MyCTUED BUIUMOW OMACHOCTH, OTIAraTh ciio MEpy 0 BhICHATO pas-
pbirenisy)? Texers oroTs COBEPIIEHHO HE MOJAXOAUTDH Kb YCAOBIAMD
coBpemennaro crpos. To ske orHocmTea BB cr. 213-ii Cp. pbun
Bb I'. IT. Gap. Meitengopda 20 peBpaiist 1909 r. m Foguena 26 ges-
pata 1910 r. u crarsio I. B. Feccena, O0HOBIEHHDI CTPOIl m
rRomupurania («IIpaso», 1909 1., No 10).

Komaapesckiii. 14
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Ilpusnanie phiicTBlil HeBaroHOMBpPHBIMEI, cOBepIIaOIEECH
ILyTeMb 3a1poca, camo 1no cedb npiodpbraers snavenie nb-
KOTOpOii MEeH3yphl, XOTA HTa HocaBAHAS U He BHOCUTCH
B'b NOCAYHHOI crincoks. Ul spber mubuie oprana, obae-
YeHHaro n3BBCTHON B J1 & ¢ T b 10, OJAYYaeTh Ka4eCTBEHHO
NHOIT cMBICTB, wbMb MabHle coBbmiaresbnaro codpais,
rOJI0CH KOTOPAro HU I KOTO HU Bh KAKOMBH OTHOIIEH1H
iopuanueckn weobssaresens. Camoe oOcyskuenie pbiicTBlii
JOJFRHOCTHBIX'D JINIh Hen30bmHo yRpBIIAeTs B3IJIALD,
orebuaromlii BB KOHIIE KOHIOBBH INIYOOKUMB OCHOBaMb
MOHapXm4yeckaro 4yscrBa: Oesorebrersennocts Monapxa
COMCPRUTH Tpu3HaHie HeoOXoauMocTHn hiicTBUTEIBHOIL
OTB’BTCTBEHHOCTII TPABUTEJIBLCTBA, — OTBBTCTBEHHOCTH, KO-
TOpast eCJI He MPSAMO, TO KOCBEHHO AOJI:HA OBITH yCTaHa-
BJINBAEMAa HAPOMHBIMB IpefcTaBUTeabCTBOMDB. HamomHuM®
BeCchbMa XapaKTepHOe ¢'b ATOI CTOPOHBI 00CY KIEeHIe 3alpoca,
oOpaleHHaro Kb MUHICTPY IIPOMBIIIJIEHHOCTII 1 TOPTOBJIN
OTHOCUTEJBHO pasfaaun HedrenocHeixs 3emenbl). CGoorsbr-
CTBEHHO Cb 9TUMB HploOpbraers HOBOe IOpUANYECKOE 3HA-
gyeHle u Ta cKpbna, Koropoit 24-s cr. O. 3. Tpedyers AA
«vrasosb u noseabuiit 'ocynapa Umneparopa, s mopaawh
BePXOBHATO YIpaBJeHlas miaum HenocpeacTBenno lIms us-
naBaeMbixb»2). Bb Hammxs OcHOBHBIX'D 3AKOHAXD, HE IIPU-

1) Bachgamie I'. II. 11 nosiopa 1909 r. — ocobenno phub rpada
A. boOpunckaro.

2) Mel He ycMmaTpuBaeMb B3mBch TOro pasnuuig Memay aKkTaMIl
BepXOBHAT0 yIpaBIeHis M Hemocpe[cTBeHHbMU aktamum MonHapxa,
roropoe mnposoputs A. . Eamcrpaross, onpegbmas mocwba-
Hie, Kawkh HpoTekawuiie 3a mpembraMu mpaBomopAAKA. «YYeOHIKD
pyccKaro agMUHHCTpaTMBHAro mpasa», B. 1, ¢.3, 24. [oBoamn
H.H.JIasapeBcEKaro, Jleknin, c. 155, KamyTcAd HaMb BILOIHb
yObauTebHbIMA.

P
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SHAIOMUX'h MHUHUCTEPCKOIl oTBbTCTBEHHOCTH mepeah Ha-
POMHBIMG NIPEICTABUTENBCTBOMD, OHA KAMKeTCA KaKOI-TO
(popMaNbHOCTHIO, JMIIEHHOI copepskania. Ho a10o comep-
sanle HemsObxuo BiIaraeres no mbph Toro, kKaxs 00bYAiL
I IPAKTUKA YTBEPKIAI0TH IPABO AYMCKATro KOHTPOJIS HaIbh
saronombpuocreio. Ilocabaussa se nmeMmnyeMo BEIXOTUTS
3a npeabasl OyKBaJbHAr0 UCHOJHEHIA 3akonal).

Camoe yrpbmnuenie mousaris o sakonb u npusmanie ero
IPEBOCXO/ICTBA HAaJh YKA30Mb BAKHO €Mle BB APYIOMb
orHomeH1n. OHO HOATOTOBIAECTH MBICIb, YTO Bh TOCYHAP-
cTBB BHICIIAA BIACTH peau3yercs He Bb JUYHBIXD Berkh-
HISIXB, & Bb 0E3JIMYHBIXD HOPMAX'b, U3H KOTOPHIXD 10JTy -
4aioTh BC'E MOJIHOMOYIA TocyaperBennbie opransl. Hbmerr-
Kle OPUCTBI, KOHEYHO, BEChbMA IpeyBeJMUYmBAJIN, KOIJA
B TOAYIHEHIN YKa3a 3aKony oHn Bugbiam uyrh u me ocy-
IECTBJICHIE UJIeN IPABOBOTO MOCYapCeTBA, HO, BO BCAKOMD
caydalb, b or0 mogumHenie Mpu3HAHO He TOJBKO BB Ka-
4ecTBB OTBICYEHHON WCTUHBI, HO T HATJISIIHO BbIPAKeHO B'b
ABYX'D MOPANKAXD COBRAHLA TOCYAaPCTBEHHBIXh AKTORD, —
cbians 60IBIIOI MIArs 10 TYTH 0CBOGOMKICHIA OTH BCSI-
ROil maTpuMoHlanbuoit neuxosorin. U spbes moyauressno
BCIIOMHUTD O TOU POJIIT, KOTOPYIO BB roCyaapCTBeHHOIIPABO-
BBIX'h TPAAUIIAXD AHIJIIN CEIPPAIO PaHO VCTAHOBUBIICECS
paspbienie cTaTyToBh I OPIOHAHCOB®.

3) Homurtuueckas orsbrerBennocts MUIHIICTePCTBA  Iie-
PEAD 3aKOHOJATEIbHBIMI OPTaHAMI COBEPIIEHHO YYFKIA Ha-
mmMb OCHOBHBIM®B 3aKOHAMbB: aBTOPEI nocabaHNXB, oye-

') OTo pacmmpenie mMoHATIA 3akoHOMEBpPHOCTH 0COGeHHO APKO
HWITIOCTPUPYeTCA HMCTOpieil gpaHIy3cKoi AJAMIHUCTPATUBHON 0CTH-
M, UCTOpieit, mpemcraBIdoNeli Taroii OTPOMHBIIL MHTEpPeCH, KaKb
TOKA3aTenb pocTa MPaBOCOBHAHIA — HO OHO MOMKETh OBITH BH W3-
BbcTHBIXD mpebaaxs Hatmomaemo IIOBCIOJLY.

14%



BIJIHO, IPUHINIIIAABHO ee oTBepraJi. He mago 3abbiBaTh
ofHakro, 4ro Mmenbe, wbmp Kawroil-mub0 WHOII HJIEMEHTH
POCYIapCTBEHHATO CTPOsi, 9Ta OTBBTCTBEHHOCTH MOYKETH
pascMaTpuBaThCA 4dueTo cratrudeckun. Mel umbems pAb
npuMbpoBh, KaKb Bh paMKaX’h KOHCTHTYIIOHHBIXS HOPMb,
CO3JaHHBIX'b C'b MBICJIBIO O ITOJTHON MOJNTUYCCKON He3aBUCH-
MOCTI IIPAaBUTEIBCTBA OTH HPECTaBUTENbCTBA, BEIPACTALTD
HecoMmpbHHas 3aBumcumoctb. Jlyanmernueckiit KOHCTUTY-
I[IOHHBIT CTPOIl BB pasJaMYHBIXh CTpaHaxdb lKBponsl 3amb-
HAJICA PEeRUMOMDB, KOTOpPHIL BB 0O0JbIIeil WM MeHbIIei
cremenn upubsanzkaercss Kb mapaamenrapuomy. Camas
MHOTOYNCJIEHHOCTh HTUXB HpuUMbpoB®s BB CTPaHaXb, Cb
BeChbMAa PAasIN4YHOIl MOJANTNYECKON KYJIbTYPOH HABOAUTD
HA MBICJb 005 U3BBCTHBIXP BHYTPEHHUXD IIPUYNHAXD.
TarkoBBIsA, TOBUANMOMY, HaHBL Bh INOTPEOHOCTAXH yCTAHO-
BITH yCTOYNBOe paBHOBbBCle MesKy TJIABHBIMU TOCyaap-
CTBEHHBIMI opranamu — paBHopbcele, He0OXOAUMOe ¢b YHCTO
TexHnueckoii Toukn 3pbHiA, AIA uXb paboTel mocabpoBa-
TeJbHOIT, 0e3b morpsiceniii m ToaYkOBB. llomuTnyeckas
OTBBTCTBEHHOCTD TIPABUTEIbCTBA €CTh JIUIIL CPEJCTBO 0CY-
IIeCTBJACHIS pPeRnMa  IMOJUTHYCCKON COJMUTAPHOCTI: OH'bB
cranoBuTcs ThbMb 60rbe neobxoquMeIMb, YbMB Menbe 1ba-
TeJIBLHOCTH COBPEMEHHBIXh KOHCTUTYLIOHHBIXD YUpesAeHlii
BOCIpOU3BOAUTS 00pass moJaHaro paspbiaenis sracreii.
[lycrs sakonogaTeabHas pabora nensdbHHO HATPABIACTCS
IPaBUTEIHCTBOMD; KaKb ObI HII OAYEPKUBAIOCH OTCYTCTB1E
KaKOil-m00 [OJanTHYecKoit 00A3aHHOCT COIJIACOBBIBATDH
ero mwhitcTBiA ¢b TOCIOACTBYIOIMMU MBICJIAMI I HACTPOE-
HiSMII IPeJICTaBUTEbCTBA, BCEITIA BOBMOKEH' 1 0T/ BJIbHBIil
KOH(PJIMETH U XPOHUYECKLil pasyiab, MOCKOIbKY IIPeICTaBu-
TeJIbLCTBO HEe JUIIeHO MpaBa BHOCUTH MONPAaBKNA BB IIPABIH-
TeILCTBEHHBIE 3AKOHOIPOCKTHL Il OTKJIOHATH DTI ToCTBaHLe,
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IIOCKOTBbRY OHO He JIHUIICeHO JJIeMEHTAPHBIXh OI0JA#SeTHBIX'D
npasomoulii. Ilosromy cormacie ¢b mpaBuTeNBCTBEHHOI
HOJIMTUKON OOJBIMMHCTBA MaJaTh €CTh HEOOXOMMMOCTH 11
AJST KOHCTUTYHI0HHO- Y JIICTHYCCKNXs TOCYAapCTBS. He-
BOBMOYKHOCTD, JBicTBUTeIbHAS HMIN MHUMAS — 3T0 37ECH
BCE PaBHO — CO371aTh IOA00HOE cornacie y mach mpH HAa-
Ju4HocTH n3bupareabnaro saxona 11 gexa6ps 1905 1. —
ObLTA IJTaBHEIMb MOTHBOMS M3AHIA aKTa 3-10 LIOHS, COTPS-
AREHHATO ¢'b IPUBHAHHEIMG HapylreHieMbs OCHOBHBIXS SaKO-
HOBB. CpaBHUTEIbHAS OTPaHNYCHHOCTD 3aKOHOTATEIbHEIXD
I HeBHAIUTeTbHOCTD OI0/[FKeTHBIX'S IPaBh JlyMbl He YHIYTO-
AT Heobxopumoctn mspbernaro cormacis Mesny mHeii
I IPABUTEIbCTBOMb. JTA OTPAHUYEHHOCTH I HE3HAUNTEJIH-
HOCTh, BMbeTh ¢b BOBMOKHOCTBIO BechMa KOPOTKUX'b CECCLIT
I MIIPORNMU TIOJHOMOYIAMN HPABUTEIBCTBA Bbh IIPOMe-
RYTRIL MERYy TaKNMN CEeCClsMU, TOTBKO YMEHBIIAITEH 3a-
IpOCH Ha BHYTpeHHEe paBHOBLCle, HO He yCTPAHAIOTH ero.
Hyma, mhitcrBytomas, raxs ckasars, Kaxs IpaBUJIO, a He
RaKRb uCKII0YeH1e, [lyma, obseuennas yaacriems Bb OCYIIe-
CTBJIEHLN BIacTH, JlyMa, ClI0BOMS, 0KOHIATEIHHO BOIIE AT
Bb TOCYymapCTBeHHBI 00uX0ab, Hems3OBHHO BacTaBiIgeT:
IpUuCnocoOIATECA I HPABUTENLCTBO, KOTOpoe narbe Beero
OT®H MBICIHN, OYATO (MCHOTHUTENLHAS BJIACTH TOJGKHA IIO-
ROPATLCA BaroHOaTeabHOi». llosywaercs, wkomeuno, me
HapIaMeHTapusMb, HO U He TOTH a0COTMOTHEIL Ayalusms,
1300pakaeMslii B HbMenkoii IOPHCIIP Y AeHIILN, KOTOPBIIA ecTh
IJIO's OTHYACTI OTBJIEYEHHOI Teopin, 0TYACTH MOIUTIIICCKATO
HCIyTa ¥ HapTiiiHaro JOKTPUHEPCTBA 1 KOTOPBIII MBICJIIMb
TG TIpU pesknMb ¢b TpescraBuTenbeTBOMD coBbiaTes-
HBIMB. Bokpyrs rexcra OcHOBHBIXL BAKOHOBS BBLIPACTAETH —
RaKb OHB BBIPOCH BOKPYI'h MaparpadoBd KIacCHUeCKOii
MPYCCKOM KOHCTHTYINN — PANB  «COIVIANIeHii (conven-
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tions), TpeOyOIUXs U3BBECTHATO MUHIMYMA MOJTUTHYECKOM
CONMMITAPHOCTN, XOTA OBl IEHTPDH TAKECTH TOCYAaPCTBEH-
HATO MeXaHI3Ma, COIJIacHO Kareropmueckomy phuieniio,
MPUHATOMY Hpu ero mocrpoiikb, memsmbuno nmombmancs
Bh IIPaBUTEALCTBS, 4 HEe Bh MajgaTax®s U He Bb UXb 1301-
paTeraxXb.

4) Bpemsi, HaKOHEI[h, CYLIECTBeHHO U3MbHAETH Xapak-
Tepd TOTO CoOBITiSI, KOTOpOe cTouTh Ha pybesb HoBaro
¢Tposi — caMoorpanndenis, Bossbuiennaro b maunugpecrh
17-ro oxrabpsi. OcHOBHBIE SaKOHBI, OMYOJIITKOBAHHBIE Ye-
pesd mosirofa nocak sToro manndecTa, NCXOANIN 3% Ujjen
cBoOOMHATO BOJlen3bsBienlsa Monapxa: aBTOPBl UXDb CMOT-
pbim ma rocymaperBennyio pedopmy b Touknm 3pbHiA
pocuTens pawmbe ¢BOOOAHOIT oTH orpanmyeniii Bepxos-
Hoit Baactu. llpm 5TOMB MOHATHA IIOCTAHOBKA BOIPOCOBH
0 BO3MOJKHOCTI I HEBOSMOYKHOCTI OTMBHNTE ManudecTs
17-ro oxrsabps, o upexbiaxs yupeaurenbnoii Baactun Mo-
HapXa, MOHATHO Jla:Ke — KaKb Obl 0HO HI ObIIO0 HEYXAYHO —
cpaBHeHle MaHugecra ¢’b «1apOMb», KOTOPHIL TPAKTIKYeTC
Bh I'PasKIAHCKOIPABOBOMB 000pOoTh 1 IMOJINHAETCA HOP-
MaM’b, YCTAHOBJIEHHBIMD 1JIA oT0r0 obopora: Ho ubmp maake
yxomuTs ncropis 01 1905—1906 r., vbms Goarbe cyoberTns-
pas Touka 3pbuia momxuaa yerymarb 00berTuBHOIL. Bb Mo-
MeHTH M3JIaHlA 3aKOHA OH'G BCerja, ecTeCTBEHHO, IIpeJcTa-
BJIAETCS BBIpaskeHleMb BOJM 3aKOHOMATENA; HO 9Ta BOJI,
Kakbh U es o0Jajare]b, KaKkb U BCe JIMYHOE, HcUYe3aerTh
Bh MOTOKSL BpeMens, u ocraercs OesnmuHas 00beRTHBHAs
HOPMA, KOTOpas UCTOJKOBEIBACTCS yike He NpUMBHITETHHO
kh HaMbpeHiaMB es aBTOpoBh, a MpUMbBHUTETHHO Kb 00-
meMy MOPAJAKY BEIIei.

To ke camoe Hen3ObKHO IMOBTOPSAETCSA Cb aKTaMU y4pe-
nuTeapbHATO XapakTepa. PoponadaspHnKb punacrin Poma-
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HOBBIX'b ObLI's N30paHD BeMCKIMB COO0POMB, KOTOPBIi 006712~

allb, YHOTPeOJsAsd COBPEMEHHYIO TEpPMUHOJIOTIIO, y4peu-
TEJIBHOIl BJACThIO; HO 9dT0 m30OpamHlie, KOTOpoOe COO00IIMIIO
0coObrii xapakrreps Bractn Muxanaa Oeogoposunual), eraso
COOBITIEMD YNCTO MCTOPUYECKNMS, I IPABO IIapPCTBYIOINIATO
A0Ma CJIOYKUIOCH COBEPIIEHHO OTH HEro caMOCTOATENbHO,
KaKb 00BeKTUBHAS HOPMa. TaKOMY yKe caMOMY «OBEIIeCTBIIe-
Hio», HenzObmuo, moasepraiorcs n OcHOBHBIE 3aKOHH,
BomoTueIIle Maungects 17-ro owrTabps — mpeBpaiieHio
Bh 4YacThb O0BEKTHBHATO IIPABOBOTO MOPALKA, CTOALIATO
Ha['b UHANBUYAJbHOII BoJeii Monapxa m msmbusemaro,
110 001eMy 1 6€3CIOPHOMY IIPUBHAHIIO, JINITH IYTeMb, KOTO-
PHIiL BB 9TOMD MOPAAKDS yeTaHOBIEHD. DTO TOJILKO IpuMBp®H
IIOCTOAHHO IPOUMCXOAAINIAr0 BB npasb mporecca, mocpes-

CTBOMD> KOTOpAaro JIMYHBIIL aKTh IIpeBpalljaeTcsi Bb IOPU-

Amgecklil darts?). CMyTHOe co3HaHie ero OTpaxkaeTcs It
Bh  BECbMa HEYAAYHBIXH IONBHTKAXDB IIPOTUBOIOCTABITE
ROHCTUTYI[IOHHBIA TIpaBa I 00:A3aTeIbCTBA MOHAPXA, OTPa-

HIYMBIIAro cCBOIO BJACTh Ch HpaBaMI’I II 06H3&HHOCTH Cro_.

S !k._----

MPeeMHNKOBD, yHACABI0BABIIIXD HTO orpaHmueHie,
B'h TIOIBITKAX'D, 00PasIibl KOTOPBIX'h BCTPBUaIICh 1T B'S OJIN-
TUYECKOIl JmuTeparyph pyccKux® mapriii.

Bpemsa newsGbixno npespamaers momapxio, Tarm cka-
3aTh, CAMOOTDAHMYCHHYI0 B MOHAPXil0 MPOCTO OTpaHIYEH-
HYI0 — OlHUMD BiicTBIEMD MaBHOCTH, U TAKIMD 00pasomMsb

') Mbi momenMs 9T0 TOBOPUTH, COBEPIIEHHO He 3aTPOTUBAA CIIOP-
HAro 1 TpyJHAro0 BOMPOCA 0 HAMUYHOCTH WIM OTCYTCTBim OrpaHmnye-
HI, KOTOPHIMD TOABEpreA Tpu nso )paHin Ha 1apcTBo Muxamms
Oco/10poBUYD.

) O0b osroms mpomeces I0pUANYECKON  TpaHchopmarin upes-
BLIYANHO UMHTepecHbIA crpanunsl y Hauri o u, Principes de droit
public, p. 146 etc.
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pbmaers camsiii Bonpocs o mpupoxh Hosaro CTPOSA — BO-
IPOCH, KOTOPBIA IMEPBOHAYAIBLHO TaKb OCIOAHIETCH DiIe-
MEHTOMB JIMYHBIMB— IMOTPEeOHOCTHI0 YCTAHOBUTE 110N HHBI
CMBICII'D U PACKPBITH MOTHBBI YUPeUTEJIHLHAT0 BOJIEN 3D IBIIC-
HisA. B Pocecin s1o nambuenie mbms Baskube, ubmp Gomrke
BO3OY#AIh CHOPOBB JTOTH CMBICIH — CIOPOBH 10 CY-
IECTBY MOJUTUYECKIXD, HO NPUHIMABINNXD, KAKD HTO I10-
CTOSIHHO OBIBaeTD, IOPUANYCCKIT 00JIIMKS.

Msr  merramues  onmpegbanTh, BB KAKOMB  OTHONIEHIN
Kb IOPUANYECKUMD IpeAIochakaMb OCHOBHBIXD SaKOHOBD
23-ro anpbiiA CTOATH €CTECTBeHHBIS I JIETaIbHbIA BOZMOK-
HOCTH MXB PasBUTIA. JTOTH MEPEXOqh OTh CTATHUYECKOIL
TOYRYU 3D'BHIA Kb AUHAMIYECKON JIydlle BCero MOrbs 0CBE-
TUTH HaMb BCI0O Ba:KHOCTH CO3JAHIA IIPEJCTABUTEIHCTBA
XOTA OBl ¢'b CAMBIMII OTPAHNYEHHBIMU KOHCTHTYIIIOHHBIMIT
npagamu. BbTo iKe BpeMs 1 'opuAngeckis mpooaeMsl, BHIIBI-
HYTBIS «IepexopHoii smoxoiiy, paspbmanresa sgbes Goake
00BEKTUBHO 1 TJIaBHOE — Goarbe murogoTBOpHO, whMb KOT/IA
MBI IIP€JICTABJIAEMD PYCCKLl rocygapeTBeHHBIH cTpoil 3a-
CTHIBIINMB BB THXB 04epTaHifxb, KOTOPHA Obum HabGpo-
caHbl — HacI'bx's 1 Hayragb— cpean coourTiii 1905—1906 rr.
Menbe Bcero mamb MO3BOUTETHHO NUTHOPUPOBATH (aK-
T0p®s Bpemenu. llpeoGpasyercsa me ToabKO TOMAMTHEA —
npeoOpasyercst cam0 MpaBO — BCA  CHETEMA  MOHATIIT,
Bh KOTOPYIO MBI BRJAJBIBaeMb Hamu Bredarabuis ors
COIIaNbHON IBIHCTBUTENILHOCTII W COBOKYIIHOCTH HOPMb,
JOJREHCTBYIOMNUXs PeryaupoBaTh 9Ty MBHCTBHTEILHOCTS.
bruta 01 minmosieit mapmessma cmactueb 3mbeh  oTB  Te-
PaRINTOBCKAro IOTOKa Belleil, ImorpyskeHie BH KOTOPHIIi,
0 caoBamMb lemnunexra, crumpas rpaHum  OPUAKYCCKIXD
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KaTeropiii, TPO3NTH CAMOMY CYIIeCTBOBAHIIO OPUCIPY-
nenmin, waxkp Haykn. Camp lemmuers mpeomoabBaers
ST CBOW PpaHHlsA oOllaceHisgs BB HeOOJIbIIOMB, HO CTOJIb
xaparTepHoMb 9TIOAE 0 00pbO’b cTaparo m HOBaro npasa —
aTioh, HaBEAHHOMD BH 3HAUNTEIbHOI, MOBUANMOMY , MBpE
PYCCRUMI COOBITIAMIL.

Pyccrie 1opuctel, paspalaTeBaiolille BOMPOCH HAIIEro
COBpEMEHHAro TOCYAapCTBEHHATr0 IpaBa, BeTpbuaroTs Ha
CBOEMH IIYTH MHOTOYNCJEHHBIe CO0Ja3HBl ITPEB3ATArO
UX'p paspburieHig, U JOMKHBL 9T cOOJa3HBL TOOOPOTH; HO
OHI MOI'YTH HOCTUrHYTH 3ubeh yembxa, animmb mpuHEMAs
cojiepsranle HOpMB abiicTBylomaro mpasa, KaKkb MOMEHTHI
pasBUTIA — 1 00BEKTUBHATO TMPABOMOPAAKA U COILYTCTBYIO-
e emy 06H1e0TBeHHO-Iopm_[lme()}{oﬁ MBICJI. JTO JIOJTD
npers HayKOoIi, KoTopasd, 1o 3apbry ConHO3H, yUNTD He Ii1a-
KaTb, He cMBATHCA, He HErofoBaTh, a TOJAbKO HOHNMATH —
11 OHB BHOJHE coBMbCTUMB €B I'PAKAAHCKUIMSD JOJTOMB
HOCUIABHATO yuacTid BB aAbab cosumpareabHaro 0OHOBIIEHIA
pPOAHOIl 3eMan 1 BB pasphlieHln MOCTABICHHOI Ipefs Helo
BEeJNKOI, OTBBTCTBEHHOII Baflaunm — HPUBUTH Kb MOLIHOMY
MHOTOBBKOBOMY CTBOJIY PYCCKOIT mcTOpMYeCKoii rocypap-
CTBEHHOCTI ApAaroirbHHbIE IIOABI IMOJNTHYECKAT0 U RYJb-
TYpHAro ONBITA B3allaHO-eBPONEHCKIXD OOMesRUTIIL.
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