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lMpeaucnosie.

dazada HACTOSANWAr0 H3CabloBaHIS 3aRITI0YAETCS Bb
BBISICHEHIN THXD OCHOBD, HA KOTOPHIX'H HOKOMUTCH MHUHH-
cTeperasi BIACTh BB KOHCTUTYHNIOHHOMD rocynapersb, Tbx s
OpPUHIANOBDL, KOTOPHIMEH OHAa ounpenbinserca wb abarens-
Hoctu. CymecrBylomiss Hay4YHBIS BO33pbHIA, NpubINKasich
BB TOil HAM WHOII cremeHN Kb paspbimeniio mnocrapieH-
Haro Bomnpoca, He JalTh, OJHAKO, N0 MHDbHIID asTOpAa,
HaJanexamaro orpbra Ha Hero m HymIaTed BB HBKO-
TOPHLIX'E KOppekTHBaxb. (IHH U3b HHAXD, OTHPABISACH
ore anrmifickaro ,the King can do no wrong*, consars
BCIO IPABHTENHCTBEHHYIO I BATENIBHOCTH TOCYIAapeTBa Kb
nbareabBOCTH MHHHUCTPORDL M HAABASIOTH IIaBy rocynap-
c¢TBa OJHHMH JHIIEb (OPMAJIbHLIMH IIpaBaM#d BB ATO
obmacTn, yCTpPaHATH €ro BOBce OTHL AbiicTBUTEIBHArO
ygacris BB yopapiaeHin. Bb 10 ke BpeMs OHHM npenocras-
JAI0TH eMy noab TEMB HIM HHBIMB BHJIOMB onpexbien-
HYIO KaTeropilo akTOBB, KROTOPHIE IO CYUECTBY SBISIOTCS
aKTaMI TOCYJApCTBeHHLIMH H HCKI09a0TH 31bck BeAKOe
ydacTie ApYyrEX’b OTBBTCTBEHHBIX'> areHTOR® BJIACTH, OT-
KpPBIBAasd B'H CBOE I'OCYIApPCTBO IIHPOKYIO JOPOTY HAYAIaMb
abconorusma. Jlpyris, HAUPOTHBL, KOHNEHTPHPYIOTH BCe

yupaBﬂeHie Bb PYRaXhb INIABLI TOCYy/JapCTBa—MOHapXxa.



VI

Ho, cumrasce ¢b ThbMB 006CTOATENHCTBOMB, UTO BB YCIO-
BIIXD> KM3HM KOHCTHTYIIOHHArO IOCY/JapCTBa BCS HpPaBH-
TeNbCTBeHHAA ABATEIbHOCTH [0MMKHA pasBHBATHCH BHYTPH
TBXB TpaHAIb, KOTOPHIS YCTAHOBIEHBI 3aKOHOMb, JOJKHA
HOCHTH 3akOHOMDBpHBII Xaparrep®, onn TpedyoTh Henpe-
MbHHArO y4acrtid BB KaKIOMB [PABHTEIBCTBEHHOMB AKThH
MOHapxa ocobaro oTBbrecTBeHHArO OPraHA—-MHUHUCTEPCTBA.
OBn craBATh MHHHCTEPCRYIO BJIACTH BB CIy:xKeOHOE IOIO-
AKeHle 10 OTHOIIEHII0 Kb MOHApPXY M LOYTH He KacaioTes
BOIPOCA O CAMOCTOSITeNBLHON posu esi BEL rocyaapersb.
Orepras 1b m npyrigs wraxs #He orpbuawoumis npuponh
COBpEMeHHAro Trocy/japcTBa M He HaXonamisa a8 cebs
ONOpPHl HU BB HOJOKUTEIBHOMD LpaBb, HH BL KOHCTUTY-
MoHHOII nparTukb, aBropd mosaraernb, 4ro paspbuienie
HHTepecyloneit ero mpobieMsl MOMKeTHs OLITH JAHO TOTBKO
OpHU BbIACHEHIA HBKOTOPBIXH XapaKTepHLIX'b OCOOEHHO-
cTeil KOHCTHTYIIOHHATO I‘(;cyaapcma. ITepsasg uacrp us-
crbnoBaHig M TOCBSOEHA HTOMY BOIpPOCY.

Bo Bropoii wacrn pbur naers o abiicrBurenbHOM®
[IOJOKEeHIN MUHHCTEPCKOII BIACTH BB COBPEMEHHOMB TIO-
cynapereb ¢b Toukm spbHIA pasBuroro yudeHig o Heii.
ABrop® yuep:kmBaeTh bieHie rocynapcrsbh Ha Hapiaa-
MEHTAPHBLIT W KOHCTHTYIIOHHO-AyaJucTudeckis. Xord MU-
HACTEpPCKAs BJIACTh MOKOUTCS W BB TBXB, U BB JIpPYyraxsb
Ha OJHUXB U THXB Ke OCHOBARIAX'B, XOTd OHA M TPHU3BaHA
BBIIOJHATE BB HUX'B 1O cyuiectBy oanh m 1h e sanaun,
OJIHAKRO TONIOKeHle ed OyjeTh BB 3HAYUTENbHOI cremneHn
MbHATHCA BB 8aBHCUMOCTH OTH TOrO, 9TO IpeodIanaers
Bb [OCYJIApCTBEHHON KU3HU: MOHApPXHWUeCKas BIACTH HIIH

HagaJaa MpeicTaBuTeNbeTBa. ABTOpH Hajdbercs mokasarh,
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9470 M BB rOCYJapcrBaxb KOHCTHTYIIOHHO-IYyalduCTHIe-

CKMX'B, HECMOTpsI Ha 3HAYUTENBHYI0 POJb MOHapXa Bb
rocyapCTBeHHOH KHBHM, HECMOTpPS HA TO, YTO NPUHIIAIIEL
KOHCTHTYMIOHAIM3Ma He Hamuu eme ced6b sabes nocra-
TOYHO IOJNHATO BEIPAMKeHisl, MUHHCTePCKAs BIACTH BEIIO-
JHSeTH UpHHAIeRANMIS eil (DyHKIIM XO0Ts HHOTAA W Jia-
JeK0 He BH coepuieHHOMb Buab. Bh ocobyio kareropiwo
BeLVBensl rocynapersa amepuranckis u IlIseiinapia, rab
MHHHCTEpPCKAs BIACTH 3aHHMAeT®h BBCKOIBKO cBoeobpas-
HOe I0JIoikeHle. JT0 BB OCOOEHHOCTH MOKHO CKasaTh OT-
socurensao Cbhsepo-Amepnranckuxs Coennnennnixs Ilra-
ToRb. Ho Gamskaiimiii asajgum3®s HXB KOHCTHTYNIOHHATO
CTPOST TIOKA3LIBAETDH, UTO, €C/IM AMEePHKAHCKie MHUHHCTPHL
U OT/INYAIOTCS OTH eBpPOUeHCKUXB, €ClIH HXB pPOAb Bb
rocy/JapCTBeHHON *KHU3HW HBECKOIBKO MHAA, BTO O0BACHH-
ercs TBMB, 4T0 (YHRIIM UXDB BBHIIOJHAKTCS APYrAMbD
OpraHoM®b, UTO 3ajJa4d, BO3JAraeMbld HA MHUHHCTPOBD,
lepefiaHbl JpYrEMDB areHTaMb BIACTH.

B® sakmouenie asroph cumTaeTh HEOOXOAUMBIMB
orMBTHTE, 9TO BOHpPOCH 00B OTBBTCTBEHHOCTH MUHHICT-
poBH GLIIB BaTPOHYTH UMB Bb HACTOANIEMD uacabroBanin
JAME TOCTOJBKO, MOCKOJBKO ATO OBIIO HE0OX0AuMO Ias
BLIICHEHIS TOJIOYKEHIS MHHHCTEPCKON BIACTH BB COBpe-
MenHOMDB rocyaapereh.  eranmsHoe pascemorpbrie ero
MOeTH OBITH TIPEeJoMeHo, 1o ero MEbBHI0, TOIbKO mocah
TOr0, KAKD TOKABAHBEI OCHOBEI U POJIbL MUHHUCTEPCKOI BIACTH
Bb KOHCIUTYIIOHHOMB roCyJapeTsh m MOmerh IMOCTYKATH

mpeaMeToMb 0c000i padoTH.

XapbEOBb
1910 r,
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YaceTe nepsBas.

0CHOBbl MHUHUCTEPCKOW BJIACTH W Efi POJIb
Bb KOHCTHTYLIOHHOMD [OCY[IAPCTB®.
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['JIABA IIEPBAA.

Beenedie.

CoBpeMeHHOE KOHCTHTYLIOHHOE TO0Cy/1aperBo XapakTepH-
a3yercss HAJINYHOCTHI BD HeMb HBROTOPHIXD Hadadb, KOTOPBIH
03BOJAI0TH BHABINTL ero u3b adCo/l0THAO TOCYAapeTBa CTa-
paro nopsajaka u pbsko eMy HIPOTHUBONOCTABUTE.

BB adcoaorEOMD rocyiapersh Bes roeylapeTBeHHas BIACTDH
ROHIGHATPUPYETCA BB pPYKax’h BJIACTUTEIA-MOHApPXa, BOJXA KO-
TOparo sBagercd oupelbasouMMb NPUHIMIOMD Beeil rocy-
JapeTBeHHoll u3HU. Kb Hell, Kb aroil Boab, cBoanTes Bech
cTpoii ero, Bech €ro IpaBOLOPAIOKD COTVIACHO KJIACCUYECROMY
quod principi placuit legis habet vigorem. He cpaszammwiit mi-
KakUMI 00g3aTedbCTBAMI 10 OTHOIUEHI Kb HOJJAHHBIMD, He
pasabasigs HU ¢b KbMDb eMy 0QHOMY UpHHAAIeskauieil BaacTi
H He 3Had HURARUXD CAEpPIKeKb M OTpaHHvYeHill ed—princeps
legibus solutus est, MoHapx®s 0AUHD UPHUBOANTD BH JBUKEHie
BeCh I'OCY/JAPCTBEHHHI MeXanu3Mb, PYKOBOAHTH ATUMD JIBHKE-
HieMb H coo6lIaeTdh eMy TO WIH HHOe HanpaBiaenie. Kro juu-
HEIIT PONBBOAB, €ro JUu4YHoe ycMoTpBbHie—BOTH TOTH (pyHIA-
MEHTH, Ha KOTOPOMB BHICTPOEHO 3/aHie alCoJI0THATO TOcy1ap-
CTBa, ATOr0, 10 MBTKOMY BHpaskeHil KRanrta, rocyaapera mpo-
usBosa (Willkiirstaat), a me npaBoporo rocyaapersa (Rechtsstaat).
[TpaBna, 1 BB adCOJOTHOMD rocylapersh, Bb 0coOEHHOCTH Ha
BHICUINXD CTyHeHAXb €ero pasBUTiA, cyllecTByerb H3BherHATO
poia BosjbiicTBie Ha IpPaBHTENLCTBO BDb JUILB MoHApXa CO CTO-
poHB o0iuecTBeHHAr0 MHDBHIA, 00UIECTBEHHHX'D CTPeMICHi
skeqnaniit. M TaMb TmpaBuTeNbeTBO HE CTOUTDH OJAMHOKO Cpejn
HapoJa, M TaMDb OHO MOSRETH CROJbKO HUIOYAL yeubmuo hyHE-
IIOHUPOBATHL JHIIL BDH TOMb caydab, ecjan OHO M0Jb3YeTcs
xord OB MOJYaINBOH ero nomgepmroit. Ho sro Bosxbiicrpie
ofuecTBeNHAro MEBHIA, 5T BlisHie HAPOAHBIXD YasHIll U cTpeM-
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JeHiil, He 3arpblUIeHHOe HUKAKIMD 3aKOHOMb, He BBUIUBIIEECs
Bh OPIINYECKisd (POPMBI, OCTAETCS UHCTO MOpPAJbHHEMD, XOTs
OHO I MOJKETDH JOCTHIaTh, M J0CTHraeTh HHOIJa BechbMa 3Ha-
YUTEIbHOIT CHJIHL.

I'ocynaperBo HacToSALUIAr0 SKIBETH HOAD AbilcTBieMh HHBIX'D
npuHIHIoBb. He AnYHBIL NpoH3BOID BIACTHTENS, HE €ro CHM-
narin WIM  aHETHIATIN  onpeabisioTb ero ®b JABATeJLHOCTI,
ABUIAaI0TH TOCYIAPCTBEHHYH $RU3HL BB Ty WIH JPYyLyo CTO-
pony. Oobmecrsennoe caMoounpejbiaenie, HapojHas BOJA, MOHI-
MaeMas Bb CMHECADB BOJH BCero Hapoaa, BRIWYasA BCh ero sie-
MEeHTHl. OpPraHu30BaHHAr0 BB I0PHAUYEeCKoe eANHCTBO, IIPUIILIII
Bb HeMb Ha ¢MbHY HCTOPUYECKOil BiaacTH, 3aHaInm Mbero Tpa-
AN, yEacabIoBaHHBIXD OTH Hpouriaro. Camb HapoAb PYKO-
BOJUTH Ternepb ABATEJIbHOCTHI0 TOCyAapeTBa, SABISETCS BepIil-
TeJeMb CBONXD COOGCTBEHHHIXD cyae0b, Ky3HEHOMD CBOEro cod-
CTBEHHAT'0 CYaACThA !).

Hnesa roconoacrea obuiecTBeHEATO caMoonperbienis, Hapo1-
HOIT BOJH, HOCTereHHo HpoRJajbBaBiias cedh IyTh Kb JRH3HI
Bb TBOPEHIAXD IOJUTIYECKNXD MBICJIITENel, HalIa cpoero o.e-
ceramaro anocroaa BB annb Pycco. Ero ,,O6mecerBennstit qoro-
BOPDL® APKHMH KpackaMi HabpachHBaeTh paspblienie mpolieMH,
nocrapiaennoii Pyeco: ,HaliTn Taryio (opMy yerpoiicTBa, KOTO-
pad samgumaiga Oel I OXpaHsdTaa obureit emiioil JIYHOCTL 11
HMYHIIeCTBO RKasmjgaro, 1n BD KOTOPOI Kask B, CcoefHHAACH CO
BebvH, MoBHHOBAJACA OB, OJIHAKO, TOJBRO caMoMy cedb 1 ocra-
BaJcsl OB CTOJBL ske CBOOGOAHLIMDB, Kakb M npeskzae“ 2). OrabHD
o0uiasa BoJA JoJdukHA ORTH HOJOKEHA B 0CHOBY I'OCY1apCTBEeH-
HAI'0 yerpoiicTBa, oHa O/Ha J0JIRHA BOIUIOIIATHCS BD 3aKOHAXD,
KOTOpHE ,BJAIOTCA akraMu obmeit Boam®“ 2), JoJskHA OBITH
BePXOBHLIMD MOBEJIHTEN2MD; 0HA O/IHA CIYRATD €JHHCTBeHHBIM D
IPaBOMBPHEIMSE HCTOYHIIKOMD BCAKOI BJIACTH: , 5 HA3HIBAK pec-
OYOJIMROM BCAKROE TOCYAAPCTBO, VIIPaBIsdeMoe 3aR0HaAMI, RakoBa
Obl HM OBLJIA (pOpMa yUpapJaeHid; H60 TOJBKO TOIJa YIPABIAECTD
o0IIIeCTBEHHBIH HMHTEpech... BCAKOE BaKOHHOE [PaBHTEILCTBO

1)y Cp. opod. A. C. Aunerchenn, BesorsbreTBeHHOCTH MOHAPXA U OT-
pbrerBennocTs npaButeascrsa. 1907, erp. 21 emn.

?) Rousseau, Du contrat social, liv. I, ch. VI. ITarupyo mo #axanio
Bibliothéque nationale, Paris, 1873.

3) Rousseau, 1bid. liv. II, ch. VI.

-
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ecTh NpaBHTEILCTRO pecnydinkanckoe”. f1 pasymbo n1014b STHMD
CJI0BOMB— IOSACHSETD TYTH ke Pycco—ne TONBKO apHCTOKPATiio
UJIKM JIeMOKRpariio, Ho BooOLIe BCAKOE NPABUTEJILCTBO, PYKOBOIH-
Moe ofIeit BoJjeii, KoTopas ecTh 3aKOHD® *).

Yro swe mpejacraBisiers coGow sra 001as BOJs, KOTOpasd
,€CTh Becerjga 1o, YwbMb OHa JdoJskHA OHTH IO OGJHOMY TOMY,
YTO OHa cymecrByern ?)? Kawb npoABiasgercs oHa, KTO CAyHRHTH
est BelpasnreaeMn?— , 0011ad BoJis, 4T00B OLITH TAKOBOI, A0/RHA
OBIThH OO0LIell RarD [0 cBoeMYy IpejMery, Takb M IO CBoeMy Cy-
UeCTBY; OHA J0JRHA HCXOANTH O0TH BCBXB, 4YTOOH OBITH LPH-
MbBasgeMoil Ko BeBMB® 3). OHa HoKoUTCs Ha M3BBCeTHON 00UIHOCTH
B3IJIS/I0BDL, sKeJaHiil 1 Hacrpoediit Hapoja,—o0IHOCTH, BHpa-
OareBaeMoil eJHMHCTBOMD I [IPOCTOTOM TI'OCYNapCTBEHHOI SKUBHH,
cabaoBaTe IbHO, Tpenogaraers 0co0bd, HCRIOYNTeIbHBA YCi10-
Bisl a5 ¢BOero ¢ylecTBoBaHisd. Bb taknxs roeyaapersaxsb, riab
HBTH ,B3alyTAaHHHEXD H HPOTHBOPHBYUBHXD HHTEpPECOBHL®, TAB
,0011ee 6J1aro 0YeBIIHO 151 BebXb... 1o Mbpb 1010, Kakb AB-
asgercs HeoOX0AMMOCThL BB 00HAPOAOBAHIN HOBLIXD BaKOHOBD,
aTa HeoOXO0UMOCTh CTaHOBHUTCSA 09eBUAHOIT 114 BebXb. [lepssiii,
KTO npepiaraers HXb, BbICKasHBaelb JINIIL TO, UT0 BCh yike
YyBCTBYIOTH, I HBTH HY:IH HII BH 0COO0OMD cTapaHin, HHU Bb
KpacHopbuin, uYro0sl NpeBpaTUTh Bb 3aKOHD TO, YTO RAMIABIIT
yie phbmuirs abaarb, Kakb TOALKO OHDL yObamiacs, 4ro gpyrie
OyAyTh MOCTYIIATH TaKkb ke, Kakb M oHDB“ 1). O0mad BoJsd npes-
crapiasgern coloi To obllee, HA YeMb CX0/ATCA YaCTHBA BOJI,
oHa ,uMbBerb BB BHIY TOJNBKO WHTEpecH o0luie* 7), oHa ,Beeria
IoCTOsiHHA, HensMbHHA U 4mera“ 6),

dta oflias BOJS, BO3MOHAS JNIMIL Ha (OHB TOTO Hems-
MbHHaAro oomaro, 4ro Ipucylle kas1oil gacTHON Boab m 9ro
00yCJI0BIIBAETCs €/IMHCTBOMD MBICIM H $ReJaHill Hapoaa, mpo-

') Roussean, ibid. liv. 1I, eh. VI.

2) Rousseau, ibid. liv. I, ch. VII,

4) Rousseau, ibid. liv. II, e¢h. IV.

4) Rousseau, ibid. liv. IV, ch. L

5) Rousseanu, ibid. liv. II, ch. III.

6) Rousseau, ibid. liv. IV, ch. L..—Cp. narepecnsia samMbaaniss mo Bo-
npocy 066 obmeii Bowk Pyeco y A. H. @arbera, Oyeprs paspuria uaausu-
AYAIHCTHYECKAr0 HANPABAEHIS BDL neropin dmrocodinm rocynapersa. 1907,
9. 2, crp. 349.
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cTOTOI M 0e3HCKYCCTBEHHOCTBLI) ero sRU3HH, NPOABIAeTCS BB
eAMHOAYUIHOMD coTJaciit BeBX'h OTHOCHTENBHO OOIHUXD IIpei-
METOBB. BDB  [OJHOH TapMOHIM OTABJIBHBIXD YaCTHHIXDB BOJb.
Ho Taroe exumorsgacie BebBXb HE0OX0JUMO TOJEKO 110 OTHOIIE-
HID Kb TOMY AaKTy, NOCPeICTBOMB KOTOparo JioAu pbiraiorb
JRUTH BB o0mecTsb, 1Mo orHomenin kb ,00HeCTBEHHOMY J0T0-
Bopy“. Bo BebXb ske o0CTaJbHBIXD CIYYasAXh TOCHOICTBYETD
NPHHOUND MOAYNHEHId MEeHBIINHCTBA OOJLINHHCTBY, KOTOPHII
Shpejinoiraraersb, 4ro Beb cBoiicrBa 001eli BoJM COJlepsrRaTCs
BDL 00JBUIHHCTBD, M ecjall OHH IIepecranTdb TaM'h HaxoJANThCH,
Kakoe OH IocTaHOBJeHie HU OBLIO cabaano, HBTH Goabe cBo-
doam“ 1). DBoapmuaerBo Beerjga npaBuiabHbBe BCKPOETh 00IIYI0
BOJIO, Bcerja OJIsKe MOHMETH ee yie 110 OJJHOMY TOMY, HYTO
BB HeM'b 0oJblIe 3jJeMeHTOBD 001iaro, ohpasyoIinxb BB CcBoeil
COBOKYNHOCTH 00ILYI0 B0, YBMB BB MeHbIIHHCTBD. OHO Gaaro-
Japsi 01HOI CBOel YNCAeHHOCTH CTONTD OJINsKe Kb e 00HapysKeHin,
OpH TOMDB Hens30BKHOMD YCI0BiN, KOHEYHO, YTO OTHOIIEHiS BD
rocyjapersb oranyanTes dpesBuYaiiHol MpoceToToil 1 0e3BCKYyC-
CTBEHHOCTHIO, UTO ,o01ee 6J1aro scHO 1 09eBHAHO 1 BEBXB® 2),
YTO HENOHNMAaHie ero BO3MOMKHO JHIIL €O CTOPOHH HeMHOTHX'H
1 Bcerjga BpemenHo, cayuaitng. M ocraBmieca B MeHLIINMHCTBD
OyAyTH NOBHHOBATHCA H5TOMY OOJBIINHCTBY; OHH TOTYACh ke
MOHMYTh, YTO OHH 3a0dyyRIAJNCH, UTO OHH TOJOCOBAJM NpPO-
THBDB, He orjaBb cebb gcHaro ordera o0 TOMb, Bb 4eMD iKe 3a-
KI0yaercsa o01jasg BoJafA, KAKOBAa OHA ecTh. ,I'paJaHNHED 110]1-
YUHAETCA BCBMB 3aROHAMD, Jaske TBMDL, KOTOpPHE yCTaHOBJIEHH
NpoTUBH ero Boall.. llocroanmas Boas BebBXD 4ileHOBDL TOCy-
JaperBa  ecThb o0uasg Boag; OGrarojapa el oHM—TpasklaHe U
eBoGoaub. Koraa mapoasomy cofpaHil IpelIarainTh BaKkoHD,
y TpaskIaHb cOpalnBaiTb cOOCTREHHO HE O TOMb, 0100pA0TD
JII OHM, IJIM OTBepranrsb JaHHOE NpelIoskeHie, HO 0 TOMbB. CO-
rJacHo J OHO ¢b obOuleil BoJjeil, KoTopas cocrapiderb BB TO
JRe BpeMsA U HUX'b BOJI0, WIH HBTDL; 10jaBasg CBOIl I'0J0CDH, Kask-
Abil BBEICKasbiBaeTh 00B ATOMB CBOe MHDBHie, I H3b I0JCUYeTa
roJi0coBL OOHapysRuBaercda obmas Boag. Heanm onepsmusaerb
BepXt MH'BHIe, npoTHBHOE MOeMy, 3TO J0KasBBaerTh TOJLKO, 9T0O

1) Rousseau, ibid. liv. IV, ch. II.
?) Rousseau, ibid, liv. 1V, ch. L
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a4 ommbajess W YTO To, 4TO0 A cuUnTANL obulell Bogeil, BB Abii-
CTBUTEJLHOCTI He 6HI0 eo. Keam OB 0/1epskaao BePXb MOe Ha-
crnoe Mmbmie, s cabiaash 6K BoBce He TO, 4UTO X0Tbab cab-
Jarh, W BB STOMD caydab s me OB OB CBOOOAHHMB® 1).

Ho sroit ofmell Boab, BCo TPYAHOCTH NPARTHYECKATO IIPIT-
J0seHIA KOTOpPOil Kb by rocyjlaperBeHHAr0 yCTpoileTBa Hpe-
BOCX0JHO cosHaBanb Pycco ?). He cysjaeHO OBJI0 0CYUIECTBUTHLCA
BB sRUBHI. J[pyroii mopsajors nueil onpeabinab co6olo JAMHID,
10 KOTOPOIl HOWII0 pasBHTie cOBpeMeHHAro rocylapersa. , Tak'b
Kak'b Bb Trocyaapersh ¢BoGOAHOMD KaskAbil JeqoBbEB, 3a KO-
TOPHMTD TPH3HATH CBOOOAHYIO AYINY, J0JAMeHD YHPaBIATH CO-
60I0 caMB, TO HE0OX0AnMMO0, YTOOH 3aK0HO/1aTelbHas BJIACThH TIPH-
HaJJeskana peeMy Hapoay. Ho Takb Karb 9TO HEBO3MORHO BD
GOJIBIINXD TOCYaPCTBaXh, 4 Bb HeOOJLIINXD— CBA3AHO CO MHO-
UM HeyA00CTBaMI, TO Hazao, dYTOOH Hapond Abaand nocpen-
CTBOMB CBONXL IIpeJICTaBHTENEH TO, 4ero OHb He MOMKeTh cib-
JaTh caMD... Doablnoe npenMymecTBo IpejcraBnreseil 3axiio-
yaercs BbL TOMDB, UT0 OHH MOryTh obcysaars Abaa. Hapoas
BOBCE [ STOr0 He UPHTOJeHB, YTO II COCTABJAETDH OAHO H3D
GOJBIINXD Heyao0ersb aeMokparin® 8). drumm caosamu Momn-
TeCKbe Kakb OB mpeApbinnias Oyayiee, KROTOpoe CMYTHO II He-
SICHO BHPUCOBHBAIOCH A  TEOPETHKOBDL M TOJHTHYECKIXD
abaTesell, NOPHBABIINXD €O CTAPHIMB NOPAAKOMD. Inea npes-
CTABUTETHCTBA, IIM'B BHABHHYTAs, OLIJIa TPSAMO IIPOTHBOIIOJI0KHA
yueniio Pyeco o menpejcrapiasevoii otuieil Boab. ,BepxoBHas
BIACTH HE MOMKeTHh OHTH UpefcTaBasgeMa, YUYHIDb HocabaHiii,
mo Toi sre MpHuUmMHB, M0 KOTOPOIl OHA He MOKETH OHTH 0TIy k-
naema. OHa cymecrBedHO 3Bakjawoygaercss Bb o0uell Boab, a
BOJIA He MOskeTh OBITH IpejcraBisgeMa, oHa—IIJI Ta e caMmad,
WIN JpyTras, cepeAnus 3ibeh HBTH.. Anniifickiil Hapoas cyn-
taeThb ceds cBOOOAHHMD, HO OHB OYeHb omudaercd: OHB CBO-

1) Rousseau, ibid. liv. 1V, ch. II. Tarkoe tonwoBanie yuenia Pycco
00® ob6meit Bont m BEL ocobenHocTH mocabaneil murare nas Contrat social
npetokeno BhH Henasuee spemsa I H. Hosroponuernns, Kpusucs cospe-
MeHBaro npasocosuanig, 1909, crp. 17 ¢a., BB ocoben. crp. 26—29 u 35--36.

2) Cm. ero Contrat social, liv. 1I, ch. III, VI m VII, liv. 111, ch. I, 1I,
X u XII—XV, liv. 1V, eh. T u nap.

3) Montesquieu, De D’esprit deslois, liv. XI, ch. VL. Ilar. no uananio
Laboulaye ms Oeuvres completes de Montesquien. Paris, 1877, vol. 4.
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0oeHds TOABKO BO Bpemsd H30paHid YIEHOBD IapjJaMeHTa; KaKkb
TOJBKO OHH BHOpaHH, OHB padb, OHB Huuyro“ '). Coennnenie
STHXH HPOTHBOMOJORHEIXD HAYAIDh Jajl0 0OCHOBaHie HOBOMY yue-
Hil0, XD IPOMHPHBIIEMY, YYeHi0, M0oADH 3HaAMeHeMDb KOTOparo
roCyAapeTBO BCTYNIIO BB KOHCTUTYIIOHHYIO (hasy CBOEro cylie-
creoBaHid. 1 3abes MB umberms Abao ¢b obuieil man HapoHO
BoJIeit, 1 9TO ydeHie oTH Hesd oTHpasiaserca. Ho Boaa mapona
ABJAAETCd 3bCh NNMIIB KAK'D BEPXOBHHII NPHHINID, Kakb PYRO-
BoOJsdLlee Havaa0, a HE KaKb [0JORHTE]NbHAA CHJIa, peryanpylo-
nasa SABJIeHIA rocylaperBenHoll srusHU. 1 ocymeerBasercsa ona
yike He caMHIMBb HapoJ0M'b, HECIIOCOOHHIMDB Kb ATOMY, a IIOCpe/l-
CTBOM'D H30PAHHBEIX'D IMD IpejcTaBuTe]deil; BoJAd NOCABIHNXD U
ecTb HCTUHHAs HapoHasd BO.JIA 2), :
ATO 0TOsRIAECTBIEHIe BOJII HpeicTaBnTeseil ¢b BoJeil ca-
MOTO HapoJa, aTo ocyliecrBieHie BJIacTH, NpHHaJJIeRameil Ha-
poay, Ha30paHHBLIMH HMDB HPEJICTaBUTEJSAMHI, MB HaX0AUMDB BbH
[EPBHIXD K€ 3aKOHOAATEJNBHBIXD NAMATHHEAXD PeBOJIOLIOHHOI
snoxu. Tarp BB Jekaapanin npapb 4YeJa0BBRa I TpaskJIaHUHA
1789 roja, KoOTOpas CIAY:RUTDH BBeJleHieMb Kb (PaHILy3CKOIl KOH-
cTuTyrin 1791 rozaa, MB HaxoJHMB ¢T. 3, 00BABIAIILYO, YTO
L2IPHHIUND BCAKAro cyBepeHuTrera CyulecTBeHHO HpedibHBaeTh
BDL Hapoab. Hukakoe yupeskaenie, HHKakoe JHII0 He MOLYTDH
0JB30BaTLCSA BJIACTHIO, KOTOpast ABHO HE UCX0ANIa OBl OTh HEro“;
MBE HaxXoJIMDb Takme CT. 6, 00BABIAUIY0 ,3aK0OHD BHpaske-
nieMd ob6uieit Boan. Beb rpasaane umbiorh npaBo y4acTBoBaTh
BB ero o0pasoBaHid WM JUYHO, IJIH Yepesb HOCPEACTBO CBO-
nxe npeacrasureseii“. Torb ke NpHHLHID [peAcTaBUTE]bCTBA,
TOJBKO BHIpaskeHHHID ele BH Goabe aproit popmb, 3akpbmiens
BB caMoif KoHerurynin 1791 roaa. ,CyBepeHHTeTb... IPHHALIE-
sty Hapoxy® (Tit. 11, art. 1). ,Hapoas, ors koTOparo 0gaHoro
ICX0JATH BCH BIACTH, MOIKETDH HX'B 0CYUIECTBIATH TOJBKO Ipesh
nocpeAcTBo jJeqeranin® (art. 2). ,3aroHoaTeJabHasd BJIACTD Jele-
rupoBaHa HaLloHAJBHOMY co0paHilo, COCTaBJIEHHOMY H3DL Bpe-
MEHHBIX'B Tpejcrapureeil, cBo6oJaHO0 N30PAHHBIXD HAPOJLOMD...

1) Rousseau, Du contrat social. liv. III, c¢h. XV.

2) Cm. Hosropoamess, HasB. cod., ria. I, IV—Pyeco m Monreckne, a
rakske M. M. Kopanescriii, [Tpoucxoaaenie coppeMeHHoil nemMorpariua, 2 ussm.,
r. I, 9. IV, ra. 2, H. H. IIanieako, Cysepennrers, 1903, crp. 190, 193 ca.,
A. H. ®arters, HA3B. co4., 4. 2, crp. 330 ciu.
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IenomaureabHas BAACThL JleJdernpoBana Kopoao.. CynedHasd
BJACTb... CYIbSIM'D, BpeMEHHO U30paHHBIMD Hapo oMb (art. 3,4 15).
Hraxs, rocunoacTso HapoHONH BOJM, 00INMECTBEHHATO CaMO-
oupebienid, Xaparkrepnsymoliee COBpeMEHHOE TIoCyJAapcrBoO II
omImyapllee ero 0Th rocyjapcrsa IpouLlIaro, BHpaskaercsd Bb
HeMD BB (popmb HapoaHaro mpeacraBuTeILCTBA, KOTOpoe (op-
MIPYeTh 3Ty HAPOAHYID BOJIO I LposaBiIsgerh ee o sab. Cymle-
CTBYIOTD, IpaBja, JApyrie (OpMBL II BUJAH, BB KOTOPHXDL HaXo-
JUTH CBOe BHIpaskenie HapojHasa BoJsd, Oanske M To4uHDBe ee
nepenaoutie. Mo nvbens BB Buay pedepeHayMb, HapOIHYIO
nHUIIaTUBRY, 1b HOBbIiiA TedeHiss BB COBpeMeHHOMTD aHIIiii-
CROM'D IapJaMeHTapusMb, ROTOPHA BacraBisdiTb TOBOPHTHE 0
nepenayb Biaacrtw, IpHHaLJIeKalleil mapiaMeHTy, BDb PYKII ca-
MOTO Hapoga u T. A. Bb HUXDB, BB S3THX'B (popMaxh njes Hapo10-
npaBcrBa nogaydaers Ooabe bilerBuresnnHOe OCyLLecTBIEHie,
13'b OpPHHIHIA IepexojnTh BL peadbHHID (pakTb. Ho, Bo Bes-
ROMB cayuab, cyuniecrsopanie HapoJHaro npercraBHTeIbCTBA,
Bb KayecTBb He00XoAHMaro ajJeMeHTa BDL Opranusanim rocy-
JaperBa M pPYyROBOJAHTENIHCTBO HMMB TOCY1apCTBEHHON RIBHBIO,
npejacrapisgerb ¢o600 TOTH MIHIMYMB, IpPH KOTOPOMDb TOJbKO
rocyIapcTBO U MOMKETHh OBITh Ha3BAHO KOHCTUTYHIOHHBIMD ).
OzHaro, HAPOAHOE TPEACTABNTeNBCTBO TOYHO TAKD Ke, RARD
II pedepeniyMDn, HaApoAHAs WHIILIATHBA W T. 1., B34TOE ¢aMo II0
ce0b, BoBCce He rapaHTHPyeTh ellle IoCIoACTBAa HapOJHOII BOJIH
BD I'ocyaapeTBennoii smusun. Caysra es BHpamkenieMb Bb 3aK0HO-
JaTeJbHOI ABATEILHOCTI TOCY/AapeTBa, HapoAHOE IpelcTaBl-
TEJbCTBO HysKJaercsl elle Bb HONOJHEHil ero JApyruMb opra-
HOMB, ROTOPHI BHOCHI'BL OBl NPHHIHIE O0UIECTBEHHAIO CAMO-
oupexbiaenia u Bb 00JacTh rocyiaperBeHHaro yupaBieHis, co-
IVIACOBHIBAI'D OBl €0 KaRb ¢'b 3aKOHAMW, TARD U ¢b THBMHI 10JIH-
THYECKIMI JUPERTHBAMI, KOTOPHIS HCXOJATH OTH HAPOAHBIX'D
upejacrapuresieii, mojaepsruBanTcea 00IeCTBEHHHMD MHEBHieMD
crpainl. Hapsaay eb HapoAHEMD IpelcTaBHTeNLCTBOMYDL Heo0-
X0JUMD elle JApyroii opraf’b, KOTOPHI, HaX0JAACH ¢b HIMB BbH
Thenows B3anMoabiicTBin, HanpapIadb OB NPABUTENLCTBEHHY 0
IbaTesbHOCTH TOCyJaperBa BB TO PYCI0, KOTOpoe HPOKIajibli-

1) Cp. B. A, Kucraxoscekifi, I'ocyaaperso opasoBoe u colianmcTade-
croe, Bonpoent ¢guinocodin n neuxoaoriu, wH. 83, erp. 186,
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BaeTca OOUIeCTBEHHBIM'b CO3HARieM'b, OO0IECTBEHHOII BoJIell.
Toabko mpi TarROMD, €CAM MOSKHO Takb BEHPAsUTHCS, 0600Iect-
BJEHIN 1PaBUTEIbLCTBEHHON AbaTenbHOCTH, UPH Takoil rapMOHIN
MEsRIY B3aKOHO/1aTelbCTBOMD U aJMITHICTpallieli, HapoaHoi Boab
Oyaers obesnedeno upuBajiesallee eit mbero b aAbab nosan-
THYECKAaro pyKOBOAUTEAbLCTBA CTPaHO0, OHA Oy1eTh BD AbicTBi-
TEJBHOCTH TBMB BJIAACTHHMB (PAKRTOPOMDB, OTH KOTOpAro saBl-
CHTH HalpaB/eHie TOCYIapcTBeHHON $KU3HN BB Ty WIH HHYO
CTOpPORHY.

Cyab, cyae0HBIT KOHTPOJIb Halb 3aroHOMbBpHOCTHIO ABIi-
CTBiil AMUHHCTPAILIN CJAYKNTH, KOHEYHO, BIOJIHD 10CTaTOYHHMD
CpeieTBOMT I TOro, 9YTOOH yJAepiEarb NpaBHTEJLCTBEHHYIO
AbATeAbHOCTH BB OTBEeJAeHHHXDB eli I'paHHIaxb, 4To0H COIMAco-
BaTh MCXOJAILIS 0TH OPraHOBD aAMUHHCTPALIN pacmopsskeHis
¢b ThMu BesrbHiAMH HApPOAHOH BOJM, KOTOPHSA 3aKpBIVIEHH Bb
3akoHaxb. ,Cyns o6gs3anbl, cupaseiuBo sambuaers Mopo, pas-
phorare mocrynaoiis Ha UXb paseMorphbhie TAKOB COTIACHO
C'h 3aKOHAMH, HXD J0JIb 3aKI04Yaercs BL NpUMBHEHIM 3aKO0-
HOBB BO BCSAKNXDH 00CTOATENHCTBAXh M He ¢MOTpsl Ha BCh mpe-
nAarersig. Eeanm oHM KOHCTATHPYIOTH KOH(PIMKTD MEmAY 3aK0-
HOMD M KaARUMDL HUOYAbL APYTHMD aKTOMB, OHU J0JMKHBL OTAATH
npealoYTerie saKOHy I 0TOPOCHTD, CYNTaTh HeABHCTBITENILHBMD
aKTb, nporunsopbuamiil sakony* 1). Ilpm mazmeskamieii opranu-
saliin 1 KOMIETeHIin cyaeOHOll BjiacThn MOsKeTh OHTH I03TOMY
¢TPOro M HocaABI0BATENLHO NIPOBEJEHO TOJAYMHEHie aJIMUHI-
CTPATHBHBIX'D pACHopssikeHiil 3aKOHY, MOKETD OBITH OCYILIecTBIeHa
10132 KOHAOCTL NPABUTE bCTBeHHoil abareannocru. He mpuvb-
HAS TBXD pacnopssreHiil aJIMHHICTPpALil, ROTOPHS €D (hopmainb-
HOU TOMRH 3pbHIA, a TakmKe I MO CYUIeCTBY, ¢'b TOYRH apbHiA
CBOEro cojepskanis MporuBOpbYATD 3aKOHAMDB, O0BABIAA HXD
HeNMBIOIIIMIT 0PIITYeCKOi CHIB P pasphIienin MmocTymB-
mieii Kb HeMmy TssROL, CyAH CTOUTH Ha cham"h I'OCIT01CTBA 3a-
KOHA Bh TOCYJapcTBeHHON skm3HM, a BMberh ¢b ThMbh U Ha-
POAHOI BOJH. Bb HEMDB NPOSIBIAILEHCA.

IIpn sroMs Helh3s OTpaHNYMBATL 33129l cyae0HATO KOH-
TPOJS TOJLKO HPABUTEILCTBEHHEIMII aKTaMH €O CTOPOHH HXD
coorsbrerBig ¢b sakoHaMu. Keanm cyneOHBIT RKOHTPOJAbL €CTh

1) Moreau, Le réglement administratif, 1902, pp. 261 —262.
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cpeicTBO Kb NOJJIepsraniio NPHHINIA 3aROHHOCTH BbH rocyaap-
CTBEHHOIT RU3HN, HEOOX0ANMO PACHINpUTL ero abiicTBie Takike
N Ha B3aKoHOAaTeJIbHYI ABATEJIBbHOCTH, HA BaKOHOJATEJILHBLIE
arRTH BBb THBXb rocypaperBaxb, rab onpeabieHHBE BONPOCH
I3BATH U3D perdaaMeHTalill 11Xh O0OLKHOBEHHOIN 3aK0HOJATe]b-
HOIl BJacThlo, B HApAAY ¢b 3akoHAMH OOWKHOBEHHBIMH CY-
HIeCTBYIOTH €I1e 3aKOHB OCHOBHHIE LI KOHCTHTYIiOHHBIE, 006J1a-
Japolilie BHCHIeH CPaBHUTENLHO Ch HUMHM 0pHANYeCKOil CHIIOIL,
Bp sTHxbs rocygapersax’t BO3SMORHO M3JaHie OOBIKHOBeHHOI
BaKOHO/1aTeJIbHOIl BJACTHI0 TAKHXH 3aKOHOBL, KOTOpHE OyAYTH
HpOTHBYKOHCTHTYIIOHHE, BO3MOMKHO, YT0 3aKOHOIaTe/1 bHas BJaCTh
BHI{AeTHh H3b I'PaHNIIL, YCTAHOBJICHHBIXD A Hed KOHCTNTY I
II M37aCT’h 3aKOHB 110 TAKIMb IpejMeraMb, KOTOpHE He I0/-
Jewarb e Bbabrin. H BB gangoms cayuat cyiy A1005RHO OBTDH
BMBHEHO BB 0043aHHOCTH HE NpUMBHATH TaKHX'D HEKOHCTITY-
[IIOHHBIX'D B3aKOHOBD, IOJ00GHO TOMY, Kakb OHB 0043aHD He NpH-
MBHATH TBX'b pacnopsskeniii a IMHHUCTPATHBHOI BJIACTH, ROTOPH
nporuBopbuars 3akony. Eeanm nostomy Ha ero pascemorphbHie
noerynaerp Tsaskb6a, Bb KOTOpPOI OJ(HA 113D CTOPOHD CCHJAETCH
HA HEKOHCTUTYIJOHHHI 3aKOHD, CYAb 0043aHDL He NpUMBHATH
ero Kb JAHHOMY CJAyYal, VKasaRb Ha TO, YTO 3aK0HDb, KOTOPHIi
HpHBOAUTD BalATepecoOBaHHas CTOpoHa, He CcorvlaceHdb b KOH-
CTHTYUiell, IPOTUBYKOHCTUTYLIOHEHS. B'b 9TOMD OTHOIIEHIN MBI
BroIHED pasabiaseMb MBCAH, BHCKA3saHHHS He TaKb JaBHO 01-
HIMD I3B (PPAHIY3CKHXB 0PHCTOBL. OTMBIIBDL, 9TO Nparo cy-
J0BDL OOBHUBATHL 3aKOHHOCTH aJAMUHHICTPATHBHHXD paclopsiske-
Hilf npesBparTuJIoch Yike Bh MXD eCTecTBeHHYI 0043aHHOCTH, OH'B
Tpebyerb, 4YTo0B cylaMb Hapsajay ¢b aTuMb ,0BJ0 IIpe1ocTas-
JeHO NPUMBHATH TONLKO HaCTOAIlie 3aKOHBL, T. €. Takie, KOTO-
phie CoOTBBTETBY 0T BHICIHINMD NpaBHidaMb CTPaHB— KOHCTUTY-
nin, OmbHEKA KOHCTUTYIIOHHOCTII 3aKOHOBBL He IPEICTaBlsgerb
c00010 MocAraTedbeTBa Ha 3aKOHOAATeNbHBIA (PYHRIIN, 107100HO
TOMY, KaKb KOHTPOJAL Halb AJAMUHUCTPATHBHBIMHI pacnopssre-
HigMU He y3ypuupyers PyHEMiit aamuaunerpanin. Cyas HIKOHMD
o0pasoMd He J0LRHE OI'BHHBATL I'BiecoolpasHOCTh NI raison
d’étre roro mam mnroro saroHa. Ho mamGoabe HopMmaabnoe, npa-
BILIbHOE I IrBaecoolpasHoe ocyulecTBieHie yHRII cyabH 101~
REHO SaKJI0YATLCI BH MACIBAOBAHIN TOTO, M3JaHD JI JaHHBI
3aKOHD, Bb ciaydabh ecan OB ABWIOCH COMHBHIe BB ero KOHCTIH-



TYUIOHHOCTH. KOMIETeHTHOII /IS 5TOr0 BJACThl0, COOJI0AEHE JII
NpI STOMB IPeAlHCAHHESA BB KOHCTHTYHiH (popMBL“ T).

Ho oxmoro cyneGHaro ROHTPOJS JaJeKo ele He 10c¢Ta-
TOYHO 14 TOro, 4YroOB OPHHIUDE OOHIECTBEHHAr0 CcaMOOIpe-
Abaenia moaydian npeodiajapilee 3Havyedie B rocy/1apCcTBen-
HOM'L yHpasiaeHin, 4roOB UpaBUTeJIbCTBeHHAd bsATeIbHOCTDH
rocylapersBa pasBiBajach COIVIACHO ¢h 3aKOHAMII IT BDH TO ke
camMoe BpeMda ¢b ThMH yrasaHisMI, KOTOPHA HCXOAATH OTDH
HAapOAHHXD npejcrapure’eil. Takuys nojgoskerieMd MOsKRHO OBLTO
OB, MOMRAAYIl, TOBOJIBCTBOBATLCS JHUIL BD TOMD cJayuab, ecin 0u
NpaBHTEJIbCTBO ORUIO JIMIIEHO BCAKOH ¢BOGOAB U ¢caMOCTOSATEIb-
HOCTH, BCAKOH TBOpYECKOI MHHIIIATHBH, €cI1 OB poJb ero CBO-
Auaach, kakb yuuwanm Monreckbe, Pyeco u jp., T0J1bKO KD 9HCTO
MEeXaHIMYEeCKOMY HCIOJHEHID 3aKOHOBD, Kb 0CYLIECTBIEHI0 TBXD
HOPM'b, ROTOPHA JAUKTYOTH OPraHbl 3akoHojareancTsa. He mpu-
MbBHAA TBXD pacnopsyeniii aiMUHHCTPATHBHOIN BJAcTH, KOTO-
PHA HaXoJATes BH HPOTHBOPBYIN ¢b 3aKOHOMD, a 3aKOHY IpPO-
TuBopbunm 06 rTorja Beb pacmopsikeHis IpaBUTeILCTBA, He
HANPABJEHHB HCKIIUYNTEJIbHO Kb ero HCHOJHEeHI, cy1e0Hbil
KOHTPO.Ib HalDL 3aKOHHOCTHI0 aKTOBD aJAMHHHCTpalin ObBIDL OB
BIOJHD J10CTAaTOYHHEMD CPeACTBOMD I TOr0, YTOOB MEsRI1y
3AKOHO1ATENLCTBOMD 1 aJMIHHCTpaliell yeTaHoBIIACh II0;IHAS
rapMoHid, 9700B OPABHTE]bLCTBO FOCyAapeTBa Py KOBOJICTBOBAIOCH
Bb €BOeil ABATEILHOCTH OOIIEeCTBeHHEIMI CTPEeMJEeHIAMU W ke-
Jadiami. BBab y mpaBureaberBa, KpoMh IPocTOro HEIOJIHEHIs
3aROHOR'B, He ObLIO OB TOJa HHKAKOI Apyroil poJi, HHKaROI
apyroit abareavnocrn! M npoBoaa 3akoHd BB RU3HL, €0 0CY-
mecTBaAsg, 0oHO BMberb ¢b TBMDB BHIOJAHANO OBl BCe CBOE Ha-
3HAYEHIe M HCKI0YAJI0 OB BCAKYI) BO3MOYKHOCTL YKIOHEHId BB
CTOPOHY O0TH ThBX'B BesrbHIN Hapo/AHOI BOJH, OTH THBXb HaYaIb
00IeCTBEHHADO caMoolpe biaeHis, KOTOPHS BD HeMD BHPAREHH.

B® abiicrBurenbHOCTH, OAHAKO, MH HalJlaaeM’b cOBep-
menno mHoe. Tpyaw Jlokka, Jlopenna Illreiima m 1p., ¢b o/1HO
CTOPOHBI, Oorarsit noanrnyeckuMsd onsroMs XIX Bbrb, BH-
JIBUHYBIIIT HE0OXOAUMOCTH NPU3HAHIA CUIABHOI I cAMOCTOSATE. 1h-
HOIl NpaBHTeJNLCTBEHHOIN BiacTH, AblicTBylolleil Bb TO de BpeMs

1) (7. Cahen, La loi et le reglement, 1903, pp. 383— 384; nporuBomnoO-
noxparo mubmis, mosuaumomy, G. Jellinek, Gesetz und Verordnung, 1887,
SS8. 399 ff.



COTVIACHO C'bh HAPOJAHBIMM YasdAHiAMIT I JReJaHiAMI, UM PYKOBO-
IUMOII—¢H ApYTOIl, MOKaszadl BCI HEBO3MOMRHOCTH CBe/JAeHid
IIPABHTE]LCTBEHHOI POJIT Kb OJHOMY JHIIL HCHOJHEHIH 3aK0HA.
[TpaBuresanerso, rosopurs Jlopenns Illreiinn, apeacraBiserb
00010 CaMOCTOATEIbHBIT OPral3Mb BD I'OCYAapCTBEeHHOI JRIBHIT,
obaaawiiil  codCTBEHABIMD CO3HaHieMDb, coOCTBeHHOI BoJei.
Ero masmadenie coeTouTs BB TOM'b, YTO0H PEaIn3UPOBATH TOCY-
JIAPCTBEHHY 0 BOJA10, OOBIKHOBEHHO BHPAKREHHYH BB 3aKOHAXD
I ske abiictBoBarh CaMOCTOSITENBHO, CaMOCTOATEJIbHO Haxo-
JUTH M OCYHIECTBJSATH STy BOJIO BDL TOMDB cjay4dab, ecjim Obl 0Ha
He [0Jy4YHJja eue CBoero BHBINHATO BHpaskeHiss Bb 3aKOHO-
AarejabHOi popyb. Bb mpaBnreabersh nposasasercs rocyjpap-
CTBO JbiterByolee, abarejgbHoe, TOIVIA KARD 3aR0H0IATEILCTBO
npejcraBiasers coi0l0 BOJEBHA COCTOAHIA TOCyAaperBa, Iocy-
JaperBo xordmee !). M coBpemenmoe mnoHmManie mpaBHTelNb-
CTBeHHO abareabHocTH HaAbaseTh ee u3BBerHoil ¢Bo00/10il,
CTaBHTH €il caMoCTOATeNLHBIA 3aJa4i 0CYIIeCTBJIeHIsS pas/iand-
HBIX'h MHTEPEcOBD TrocynaperBa, Tpelysd TOJBKO, YTOOH IIpaBH-
TeJbCTBEHHAA ABATeNbHOCTH pas3BHBajach BHYTPH TBXDH rpa-
HII'b, KOTOPHSA YCTAHOBJEHH IS Hes B3aKOHOMD.

Husge MBl HORasgeM’b. 4TO aJMHHIICTPATHBHBIE AKTH, II0-
CpeacTBOMD KOTOPHXD HNPaBHTEJIHLCTBO BHIIOJIHAETH CBOIO POJL
Bb rocyjlapersb, ocraBasgch I0JI3aKOHHBIMU. T. €. HI BH 4YeMb
He IpoTHBOpbYa BaroHY, MOI'VI'h ORasarhesa HelbjaecooOpas-
HBIMI C¢b TOYKM BpDBHIS NOJUTHYECKUX'H TeH/eHIil, rocnoj-
CTBYIOLULIUXT Cpe/ll HapoJAHBIXD IpeicrTaBuTeieil, Moryrs phako
nporuBOpbBYNTHE TOI TMoaANTHYECKOIT TporpaMMb, KoTopad Ioj-
JepmUBaETCA  IapjaMeHTOMb 11 00lIeCTBeHHBEIMDB MHbBHIEMD
crpanl. Cyae6HBIT KOHTPOJAD HAABh aKkTaMm ajMuHHCTpanin, 6y-
AYYH BIOJHDB OPATOAHBIME 1718 TOrO, YTOOLI yAepsarTh IpaBH-
TEJNLCTBEHHYI0 AbsitelIbHOCTH BL paMkaxb 3aKoHa, He BDL CH-
Jax’b, OJHaK0, IO caMmoii cBoeil npupoah sacraBuUThH ee pa3Bi-
BaTbCcsd Bb TOMD HAUpaB/JIeHin, KOTOpoe cOo0TBBTETBOBAIO ObI
00IIECTBEHHBIMD CTPeMJIeHIAMT 1 skeJaniaMb. Cyanb He J0J5ReHD
I He MOsReTh BXOAHTH BB OIWBHRY 1ibiaecoodpasnocTi ThbXxb VRa-
30Bb IpaBNTeIbLCTBA, HAa KOTOPHIE CCHIAITCA 3alTHTepecOBaHNhd
cTopcHBL. Mscabaysa nxs HERIOYATENBHO ¢b TOYKHN 3pbHiA co-

) Cm. L. Stein, Die vollziehende Gewalt, 2 Aufl., Th. 1, S8, 73--80,
133—135, 301 ff. u np.
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OTBBTCTBISA UX'D CHh 3aKOHAMIH, CYAB 00d43aHDB HXD UPUMBHATH
I Bb TOMDB cayuab, ecan Obl OHH ObUIM, II0 ero MHbHio, He-
baecoobpasHsl, ecjan 06 OHW He BHOJHDB orBbuyaanm ThbMb 071-
HOIIEHIAMDB, KOTOPHISL OHHI PeryJupyiors, pasb TOJIbKO OHDL Hali-
JeTHh, 470 NpHM U3JaHIM 3THXD pacnopameHiii aaMuUHHCTpaIis
AbiieTBopasa BIOJAHD 3aKOHHO, YTO OHA HE BTOpriach BB Ty
ofJacTb, KOTOpasdg He IO/LJIesRUTH e KOMIeTeHIi.

lIpoBenenie Havans obulecTBEHHArO caMoolpelbieHia Bb
rocyjlapcrBeHHoe ylpaplieHie, HalpapiIeHie NpaBUTEIbCTBeHHOI
ABATeJNBHOCTI IocyaapeTBa He TOJBKO BH IPAaHULB! 3aKOHA, HO
Bb TO ke BpeMs U COIVIACHO ¢b THBMHI NOJUTHYECKUMH ske.a-
HIAMIL 0 CTPeMJIEeHIAME, KOTOPH TOCIOJACTBYIOTH Bb NapJaMedTh,
ROHCTHTYIIOHHOE I'0CyJapeTBO BOsjaraerb Ha 0CoOHI opranb—
MITHIICTEpPCTBO, CTOJL JRe CYLUIeCTBEHHO HeOOXO0IUMBI, Karb II
HAPOJHOE IpeJcTaBHTe]bCTBO. ¢b KOTOPHMD OHB HAXOJAHTCH BbH
camoit Tberoil esasi. lpasnrenserso, rosopurs mpod. A. C.
AsercbeBb., pasymbsa oAb HUMDB HHTEpecylollee HACH MUHM-
CTEpPCTBO, OTBBrerBeHHOE 3a 3aKoHOMbBpHOE H corJgacHoe C'b IH-
TepecaMil Hapoja yhpasienie, Ipeinojaraers cyuecrBoBagie
HApPOJHAT'0 TPEJACTaBHTEeJIbCTBA, KaKb HOKasaTe/ls o0uecTBeHHOl
BOJII, I Oesb HEero He MBICJAUMO; I, Bb CBOH Ovepeib, HApOI-
HO€ IIpPeJICcTaBHTEeJNbCTBO HEe MORETH UMBTH HURAKOIO peadbHaro
apropurera 0e3b OTBBTCTBEHHATO HPAaBHTENbBCTBA, NPH3BAHHArO
IPOBOAUTL ATy BOJII Bb JKH3HL I BOILIOLIATHL €€ Bb KOHKpeT-
HBlE aKTH“ 1).

Sajava MmepBoil yacTm KHOIH I 3aRjI04Yaercs Bb H3CIb-
JI0BaHIN TBXH OCHOBDL, Ha KOTOPHIX'DL HMOKOHTCA MITHHCTEPCKAs
BJacTh, THXhb HPHUHIHIIOBD, H3D KOTOPHXD BBHTERaeTh Heo0Xo-
JUMOCTH €s Bb ROHCTHTYIIOHHOMD NocydapeTBh; nsydenie aToro
BOIpoca BHACHHTL HaMB BMBerb ¢b ThbMb Ty poiab, KoTopas
BHIAJaeTh Ha /0.0 MIHHCTePCTBA BB KOHCTHTYILIOHHOMD roCy-
dapersb, a rawike H oTh 3a7a4i, KOTOPHS OHO [IPH3BaHO BB
HeMb ocyulecTBaATh. Ho, npesge wbwmb nepeiitin Kb HeMmy, He-
00X0AUMO PascMOTpBTh eyUIecTBYOILIs BB Haykh Teopin o 1o-
JOREeHIIl MHHICTepCTBA Bb Trocygapcrsb.

1)y A, C. Aaercebrs, Be3orsbrerBeHHOCTE MOHAPXA U OTBBTCTBEHHOCTH
OpAaBHTENBLCTRA, ¢Tp. 22; cp. Takke L. Stein, op. cit., 197—198,
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I'JIABA BTOPAS.

Yuenie o munuctepcroit Bractu b. Honcrawa, Monteckbe, Jlo-
pedua LUteitna, npodp. A. C. Anekchesa, Kasanosnl M ap.

L.

[lo Bompocey o moaoskeHin MUHUCTEpCTBa Bb rocygapersh
Bb HayKDB ROHCTHTYI[IOHHAr0 mnpaBa CyUIeCTBYeTh HBCROJIBKO
B033pBHill, KOTOPHA MOYKHO CBECTH, KaKb HaAM'b KakeTcs, Kb
JABYMB OCHOBHHMB, pBsk0 pacxodmumes Apyrb ¢b ApyroMb.

Oauo u3b HUXD 0043aHO CBOMMD NPOHCXOM/ACHIEMD aH-
LJACKON MOMHTHYECKOI JUBHCTBUTEABHOCTII, TOUYHBe—TOMY ed
TOJROBaHI0, KOTOpPOe HAIJ0 CBoe BHpadeHie BB (opmyab:
,the King can do no wrong®. Hueb 0Ge30rBbrerBeHHOCTH MO-
Hapxa, HocTeDeHHO BHpadarsiBaBleiica anr/aiiickoil meropieil 1
NOJYYHBIIEH CBOe OROHYATEJBHOE TpH3HaHIe BH gefaraxhb Iia-
JaTe JOpPAOBD Bb 1711 roay, Diskerons npHjaaeTh MUcride-
CKIff Xapakrepb, BHCTABUBDL O0J0sKeHIe, YTO KOPOJL BB CHJIY
a0COJqI0THATO COBEPIIeHCTBA, NPHCYILAT0 KOPOHD I cOCTaBJIsgAn-
aro OJNHD U3b CYLIeCTBEHHBIX'H esd arTpulyToBD, HE MOMRETH
IOCTYIATh HeOpaBo !). OTOMY HOJ0KeH 0 CYsRAeHO OLLIO CHI'PATh
00abUIYI0 podab BB ABaB BEHpaGoTKHM yUeHis, KOTOpoe ¢b cBoeil
CTOPOHBL HE TOJBKO MMDBJI0 rpoMajHoe TeopeTnvyeckoe s3HAYeHie
UL MOCABAYIONIAr0 PasBUTIA MOJAMTHIECKO MBICJH, HO I OT-
pasHaOCh TakiKe Ha MNOJOKUTEJIBHOMD 3aK0HOJaTelbeTBh or-
NBJIBHEIXD TocylapcerBb. DBilidHie ero ckasniBaercs enie M 10-
HeAb. YaeHie 510 cBaszaHo ¢b nuMeneMbs b. Komerana. s

Bb cBoeMb NOHHMaHIM CYLHOCTH KOHCTHTYILIOHHON MO-
Hapxin KoHeranh Takd e, Kakb . MOHTECKLe OTIpaB/IsAeTcs
oTh mpuHnuna pasabienia piacreit. Ho Toabro BB omamtdie oTh

') Blackstone. Commentaires sur les lois anglaises. 1774, T. I. pp.
305 suiv.



HOCABAHATO OHB He J0BOJBCTBYETCA pacuyIeHeHieMb Trocyaap-
CTBEHHAT'0 OpraHuaMa Ha TPH CaMOCTOATEJIbHBIX'D BJAACTH: 3aK0-
HOJATeJbHYH, HCIOJHHTEJAbHYI0 II CcyAe0HYI0, OHDL crapaercs
BO3CTAHOBUTL yTepsiHHOe Mesk1y HIUMH eJUHCTBO M HaXoJUTDh
ero Bb cos3jaHim o0co00il BJacTH. OTJHYAINElica oTH HCIOJ-
HUTeJNbHOII—BJIACTH KopoJeBckoil. Broxmopassics He coBebub
BBpHO NOHATHMU YupeskAeHiaMi AHDIIN, OHD CJANUIKOMB OYK-
. BaJbHO HCToJKOBHBaers ,the King can do no wrong®“ u cra-
BHTH COOTBBTCTBEHHO BTOMY KOPOJEBCKYH BIACTH BbH MCRIIO-
quTeabHOe, HepBIKO pacxoadmieecss ¢b JABICTBHTEJILHOCTLIO,
nojgosenie. Onb HCXOAUTH 3B COBEpHIEHHO BBpHOIE MBICIH,
4TO BB KOHCTHTYILIOHHOMD rocynapcrsh Beskiil, KoMy BebpeHa
ny6amn4Has BJacTh, J0JREeHD HeCTH OTBBTCTBEHHOCTH 3a e
npavmbuenie. Ho stors camn mo cedb BbpHLIT npuonnos 3a-
CTABJIAETD ero, 1o ¢j1oBawb CaMya.an, mocTaBuThH 6e30TBBTCTBeH-
HYI0 KOPOJEBCKYI0 BJAcTh BB Takoe I0J0eHie, Bb KOTOPOMbD
OHa JuIIaerca Begraro abiierBig ') 1 COCPeIOTOYHTH Bee
viopaBJ/eHie Bb pYKaxXbhb OTBBTCTBEHHBIX'D MUHHCTPOBD.

LY e OJIHD TOTh (PaRTh, TOBOPUTH RoHCTAHB, YTO MO-
HApXDb 0e30TBBTCTBEHN'h, a MUHUCTPH OTBBTCTBEHHBI, YyCTaHAB-
JUBaeTh pasiaudie MemIy KOPOJeBCKOI BJIACTHI0 M BJIACTHI
MUHICTPOBD. 160 Heabssa oTpunarh, 4To MUHWCTPH HalbiIeHH
U3BBCTHOIT cTeleHbld BJIACTH, KOTOpas HMbB MPHHALIERITH
KaKkb TAROBHIMDb. HKeaum MB Oy1eMb HX'b pascMaTpuBaTh TOIbKO
KAKB MACCHBHLIX'b I CJIBIBEXD areHToBb, HX'b OTBBTCTBEHHOCTH
dyderb alcypaoMb I HecHpaBeLlInBOCTbO.. MuHmnereperas
BJACTH, XOTs M IPOUCXOANTH OTH BJIACTH KOPOJIEBCKOH, THMb
He MeHbe oHA HMDBers COBEPHICHHO CAMOCTOATEJLHOE cylie-
cTBOoBaHie, oTAbabHOe oTH nocabiameit 2). OrabanBb KOpoJeB-
CRYI0 BJIACTH OTH BJACTH MUBHCTPOBDB, Koncrans onperbiasaers
es mnoJdoskeHie BB rocyaapershb. ,Biaaers RKopoleBckrad, T10BO-
PHTH OHDB, MpeacTaBIserh co00l0 BJIACTH HEHTpaIbHYyI® 3)
,,,?:0])0:15——3'1‘0 ocoboe CyUIecTBO, CTOAILee BHIUIEe pasaudiss MHbB-
Hili, He nMbollee HUKAKOTO APyroro wHHTEpeca Kpowb IHTe-

1) Samuely. Das Princip der Ministerverantwortlichkeit in der con-
stitutionellen Monarchie. 1869. 8, 12.

%) B. Constant. Cours de politique constitutionnelle, 2 édit. Labou-
laye, 1872. 1. 18, 295.

3) Constant, ibid. 19.
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peca nojajgepskania mopsaka 1 cBoboas® ). OB yaadeHD H3b
c¢peprl moauTHYECKOIT GOPHOBL, €10 He TPOrawTh sKIydie BOIPOCH
Teryueil jabiieTBuTeIbHOCTII, ,OHD I[OJHHMAETCA BHINE JI0]1-
CRUX'D BOJHEHI“ 2), Bb HeMb HBTD HI sReJaHlil, Hu crpacreii,
,HA00 BTO He 4eJOBbKD, 3T0 BJACTH a0CTpaKTHasd, HAXO0IAIasdCsI
BHB o6aactu Oyph“ 3).

3aj1aya 9Toil, JMIMeHHON BCAKAaro ydJacris BB HU3HI TIo-
¢yJaperBa, BJAacT 3ari1odaercs Bb TOMDB, YTO OHA BHOCHTD
IrapMOHi0, eqHHCTBO BH AbATeNbHOCTL AKTHBHHIXDL CHJB: Bla-
cTell  3aROHOJATENBHOI, HCHOJHUTEJNBHOII 1T cyae0HOil, mpe-
JOTBPAINAETD BO3MOMHBIE MesKIAY HUMH KOH(JINKTHE 1T BO3CTa-
HOBJseTh HapyllieHHoe pasHopbBeie 4. Haxoanrs Jam KoOpoJb.
yro AblicTBid MCNONHUTEIBHONI BAACTH ONACHB, OHD J1aeTh
OTCTaBRY MHHUCTPAML; VBJIeYeHid HacabACcTBeHHOII NagaTsl 0HD
MOZKETH HapajusoBarh NpUHAIERAIUMD eMy NpaBoMb HasHa-
YyeHifd HOBHIXH NIBPOBDB, KOTOpPHE H3MBHATDL BbL kejJarTeJbHOMD
JUIsT HEero HampaBIeHin es HoJIUTHYecKYH (pusionoMin; BHOOD-
HOII —OCYILeCTBICHIEMD HPHHAJIeRAIATO eMy HpaBa J0cpot-
HATO €d pOCIYCKa: HAKOHeI'b, CJIIIIKROMD cypoBoe npiuMbHeHie
Hakasaplil co cropoHsl cyaeOHOI BJIacTi OHL yMbBbpAerb, 10Jb-
3ysCh CBOUMD HPaABOMG HOMILIOBAHIA ?).

J[bareanHoe ympasiaenie, ocyilecTsiaenie (YHRII Ieno.a-
HUTEJILHOII BJACTH MepPeHOCHTes Ha MHHHCTPOBDB, KOTOPHE, X0Ts
11 HOJAYYAlTh CBOU NOJHOMOYIA H3B PYKD MoHapxa, TbMb He
MeHbe BiaacTh HXD BHOOJHDB camocToATeNbHa, oTAbJIeHA OTDH
BJACTH MoHapxa W He nokpuiBaercsa el ©). Ilo ormomenin kb
MIIHHCTPAMD ROPOJI0 MPHHALIERITD JUIIL IpaBo UXDH Ha3HA-
YeHisg, M 9TO €ro nparo ocyllecrBjsgercd UMb CBOOOILHO, IO
cgoemy yemorpbrin. ,Ho karb ToabKO BO3HHKaeTh BOUPOCH
0 JbfieTBII MM Jase TOJAbKO O KaKOMB-HHIOY1b Ipeanoioske-
Hill I 1poerrb, ToTyach Re MHHHCTEPCKAs BJIACTH J10J-
sKHA NPHCTYHUTH Kb (YHRUIOHHpPOBaHio, 49100H o0CysaeH]e
ero 1IN OTBep:keHie HUKOT/a He MO0 KOMIPOMETTHPOBATL

1) Constant. ibid. 21.

) Constant, ibid. 21.

3) Constant. ibid. 81, 425. X
1) Constant. ibid. 19, 178, 182 cu.

5) Constant. ibid. 20.

6) Constant. ibid. 18— 19, 22, 194 ca., 295.

A. Axerchens.
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riaBH roeyaapersa“ ). Hasmagennsie KopojaeyMs MUHHCTPH SABJLI-
0TCS BIOJAHDB 0TH HEro HEe3aBHCHMBIMU, OHI COCPe10TOYNBAITD
BB CBOUX'D PYKAX'h BCH OCIIHPHY K 00JacTh ynpaBileHia rocyap-
CTBOMB I 0CYULECTBISITD LIOPYUYCHHY UMb BJACTh II01b CBoeil
Jm4HOit orBbreTBeHHOCTHIO. MoHapxDh B1beh Kakb OBl 0TCYT-
CTBYEeTDH, CYIIeCTBOBaHisl ero He 3aMbrao. OB jgaerh o celb
3HATh TOJBKO TOIJa, KODJa AKTUBHBS CHJBL DOCYyJlaperBa  IIpll-
X0J1ATh BB CTOJKHOBEeHie, Bb 3aMbiiareabeTBo. OHD cHyckaercs
TOra Bb HUBIHE I'OCYAapCTBeHHOI AUBHI, IPpeKpaliaeTb BKPaB-
mIyloca Bb Hee JANCTapMOHI M HAIpaBJIderb ee Bb HOpMalbHOEe
pyeiao. Rs mnavepueHnoMy ujeany MoHapxXin BIOJHD npuMBHIMO
uspeuyenie Trepa: le roi régne, les ministres gouvernent, les
chambres jugent 2).

Mbt He MoOskeM'b IpU3HATH Teopill, BHcTaBaeHHOl KoH-
CcTaHoOMb, NpaBHIbHOH. OHA BOBCce He cooTBbBTCTBYeTH LIPUPOLL
KOHCTHTYHIOHHOIT MOHApXiM, pacxoJnTes ¢b OupeAbisoiinmmn
ee npuHuumaMi. Kopoab, nMb H300paskeHHBI, 10 BbBpHOMY
saMmbuanio Dpima,— aBjleHie YHCTO TEOPeTHUECROe, KOTOPOMY
abre wmbera BB gblicrBureasHocTn® 3). AHDIIHCKOMY KOPOJIO,
¢b Koroparo Komcranb pucyerb cCBoil njeanrb MoHapxa 4),
NPUHALIERITE Topasao 6ojgbe xbareabHoe yyacrie Bb Iocy-
Aapersennoii skusmn. llpasaa, wbroropsie mucaream HJIYTh Bb
HalpasJenin orpaHMyeHisd BJIACTH aHDJIIiCKAaro KOpoJad Takb
JaJeKro, UTO BOBCe He HNPH3HAWTD 84 HIUMD Kakoro OB TO HU
opto BaiAHiA. Take bsamrors, orpunas BCARYID aKTHBHOCTDL
CO CTOPOHBI KOPOJEBCROIl BJaacTH, TOBOPIHTH, UTO ,KOpOJeBa
AOJIFKHQ ITOJnucarb ¢Boil coOCTBEHHBI CMepTHBII 1pHTOBOPD,
ecan 0o0b majgarsl mpeleraBATh ero eil 10 eIHHOAYIIHOMY €O-
ramenrin® 5). [taccours BB cBoeit  lleropin mpasa u yupesk-
aeHiit Aurain“ sambuaern: ,Bb Teopim koporeBa mo.b3yercs
elle 3HAYNTE]IbHOH BJIACTHIO... HO BB ABIICTBHTEJIBHOCTI MO-

1) Constant. ibid. 26, 295.

2) O B. Koncranb cum. y Bonnefon, Le régime parlementaire sous la
Restauration, 1905, pp. 98 suiv. Tams ke npuserenst mocabpoBarenn ero
y4eHid; 0 HHXH cM. Takske Samuely, op. eit.,, S. 11, mp. 1.

#) Frisch. Die Verantwortlichkeit der Monarchen und hochsten Magi-
strate. 1904. S. 127. :

) Constant, op. cit. t. I, p. 23.

) Bemkrors. Focyunapersennniii crpoit Aarain. 1905, 119.



HapXigd Hrpaerh TOJABKO poJb YKpalleHis; OHA IpeacTaBaseTh
c00010, KaKb T[OBOPATDH, BeINYECTBEHHYI0 4YaCTh AaHTIICKOIT
KOHCTHTYHIN; OHA CJAYMEHTDH I TOro, YTo0H IHopaskaTb co00io
BooOpaskeHle HHBINUXD KJIACCOBDH, IOKasHBasg eMy Beandie
agriiickaro Hapoja M TO yBaskeHie, ROTOPBIMDB OHD I10Jb3YeTcs
I KOTOPHIMB OHB 003aHD aBTOPUTETY 3akoHA. Heam Ob oHA
daxorbiaa BHIITH 3D AT0If podai, oHa Morja OBl TOMJIATHTLCA
CBOUMD CYILECTBOBAHIEMD ..... darxrinuecrnn Beb IpeporarnBH
KOPOHHL OCYHIECTBJAWTCS UPH ItocpelcTsb KabuHera, M poJib
CyBepeHa TaKb Ke HIIYTOKHA BB 00JacTH HCIOJTHUTEILHOI
BJIacTH, KaKb ¥ BB 00JaCTH BJIACTH 3aKOHOJATEeJAbHOI“. 1)
Hazo ormbrurh, 4ro mogoskeHie aHIUHCROI KOPOHBI, Ha-
pircoBannoe [racconoM®s 1 Baamrorons, coBeplieHHo He cOOT-
pbrerByers abiterBureabnoeti. CopaBeglnBo, uto (parride-
CKO€ OCYU[ecTBJeHIe LIpeporaruBb KOPOHH IEpelrIo KDL Kalll-
HEeTy, YTO0 ,BD RH3HI KOpOJA, CO BpeMeHHN ero BOCLIeCTBisi Ha
[pecroab I o caMoii cMepTd, HDBTDH HH 0JAHOI0 MOMEHTA, BDH
ROTOPHIT HE cyHecTBOBaJd0 OBl JINIA, HOJUTHYECKH OTBBTCTBEH-
HAro0 3a ero akTel“, ) 4To ,HHKAKOH MyOJUYHBIH aKTh MOHAp-
Xa He IIMbBerp 3HaYeHid, ecJa OHb He BHIOOJHEHDL II0 cOBBTy
1 ¢b corjacig orsbrersennaro munncrpa® ®). Ho orciopa eme
BoBce He cabayerh, 4ToOB IJiaBa TrocyjaaperBa CTOSIb BIAJII
OTh IOCyJapCTBeHHLIXD ABJD, He WHTepecysdch HXD HAIpaBie-
Hiewb, YTOOH OHB 0e3y9acTHO OTHOCHJICSA KB TOMY, YTO MpPO-
HCXO0AHTDH BB obulecTBedHOll musHu Hapoaa. Teopia OGesorsbr-
CTBEHHOCTH MOHApXa WId, NpUMbBHAA aHraifickoe BHpameHie,—
woezmumoemu wopoas® 0003HaYaeTb co00I0 He JHNIHeHie KOpPOHHI
BCAKOI BJAaCTM M BIIAHIA, He CBeleHie ed poJu Kb ,Belnve-
CTBEHHOMY 9JeMeHTYy“ aHINIiiCcKoil KOHCTUTYIIH BB ITPOTHBOINO-
JOKHOCTD JIPYyTroil es1 4acTH— sJIeMeHTy AbAaTeJabHOMY“, a JHIIh
TO. 470 KOPOJb HUKOI/JAa He BHCTyNaeTh JIHYHO, He NoCOBBTO-
BaBIINCH ¢b MHHHUCTpPAMII, YTO ,CHOUIeHIA ero ¢b BHBIIHUMD
HOJUTHUECKIMD MipOMD IPOHCXOAATH Beerja Nnpil Tmocpeactsh

1) Glasson. Histoire du droit et des institutions de I’Angleterre, 1883,
P.NL pp- 91 13

?) Franqueville. Le gouvernement et le parlement britanniques. T.T.
p. 474—475.

3) Todd. Le gouvernement parlementaire en Angleterre, 1900, T.1. p. 169.



npeMbepa“ '), 9T0 BJIacTh U BilifHie, eMy NpHHALIERALLLA, IPO-
ABJIANTCA Bb HOBHXDB (opMaxbh, a MMeHHO 4epesb oTBBTCTBeH-
HEIX'D Hepelb MapJIaMeHTOMB A0JIRHOCTHHXD JHID YIpPaBIeHisd.
Ropoab Beerga ocraercsas kKakb-OM BB TBHI, OHB CKPHTH OTh
IJ1a3hs HadaoAaTe]as, Torja Kakb ABIHCTBYI0TH, 0TCTANBAITE CBOII
B3I B, BHXOJATD 100BANTENAMH I Ia/1a101h ero MUHUCTPH * ).

Munuerps, no Ronerany, camu Bbaaors BehMDb yupas-
JE€HieMDb TOCYIapeTBa, OHH CAMH OCYIIECTBAANTD ,Ty BJIACTD,
ROTOpasd UMD NPHHALISRUTH en propre, 3) 6e3b BCAKaro BMb-
[aTe1bCTBa €O CTOPOHH KOpoJasd. Kopodb TOJLRO TMpH3HIBaeTH
UX'b KO BJACTH II JHIIL TOPAa, KOTjJa OHII IPeBHINANTD CBOM
[OJHOMOYid, IMOoCATAlTh HA Ty 00JacTh, KOTOpas CTOUTH BHD
chepsl 1x'b Bo3AbiicTBidg, 0HB Jaerh, BHOBH 0 celb 3HATL 11
nepeMbHOII MIHHHCTPOBDL BO3CTaHABJANBAETH HapyUIeHHOE paB-
HOBDBCIe Mesk1y aRTHBHBIMHI CIIAaMHI [OCY1apCTBA.

Bp Auraiy MpHmerepeTBo HHKOD1A He 3aHAMaerb TOTO
H0JI0KeHisl, Bb KoTopoe craBuTb ero Rodcerams., Onmpasgch Ha
HapaaMeHTeroe O0JIBIIIMTHCTBO, aHriiiickiil radnHers npiodphbiab
BHAYHNTEJILHYI0 CAMOCTOATeLHOCTh, OHD CABJIaICsa IHEeHTPOMD 1
cpesorodieMd Beeil MOMNTIYecKoii $RHUBHI, HO 3Ta CAMOCTOMA-
TeJIbHOCTH BOBCce He 0003Ha4vaerhb co00o coBepIneHHaro o0es-
JHYeHis MoHapxa. ,Kopoab., xora m ne yupapasderTb cTpaHoii, 3a-
MbUuaeTs OJMHED 1I3B HOBBINMUX® n3cakpoBareseil anriaifickaro
napJaMeHTapisMa, OHb Bee-Takll HMbernb 10Ja10 yJacris B
KOHTPOJI'D HAADH NPaBUTEILCTBOMD, J0J0, CMOTpA 110 00CTOA-
TeJALCTBaMb, Ooabe M Menbe 3HAYNTEALHYID, HO BO BCAROMD
caydab BecbMa cyuiecTBeHHYO® 4). A HBROTOpHE IHCATEJIT TPH-
CBaNBaTD KOPOJI Takoe 3HAYNTeJIbHOE BJifgHIe, 4TO Jasie pe-
KOMEHIYIOTH €My 0c0o0yl HACTOHYNBOCTH Bb TOMD ciaydab,
KOIJla OHB He corvlaceH'b ¢b MuobHieMb kadumera. ,Ropoiab—
TOBOPUTH JHCOHD—MOKETHh 00BABUTH CBOUMD MHHHCTPAMD, UTO
OMJLIb, ROTOPBIT OHN HAMBpeHnl BHECTH, He HpaBHUTCA eMy IT 9TO

') Hatschek. Englisches Staatsrecht. Bd. II. S. 73, Bs Marquardsen’s
Handbuch des 6ff. Rechts, 1906.

2) ,Die wirkliche Kraft, die das englische Kénigtum hat, vollzieht sich
aber nicht vor der Aussenwelt, sondern gewissermassen hinter den Koulissen*.
Hatschek, ibid., 77. :

%) Constant, op. cit., T. I. 18.

Y) Cuauneit Jloy. TocynaperBenssiii erpoit Anrain. 1908, crp. 224.



OHD HE MOKETDH ero Mojiepskarb. Heanm muopmerpsl 6yAyTh Ha-
CcTalBaTh HA HeMBb, KOPOJIb MOKRETH YIAIHNTH HXB BB OTCTABRY
I1 BEIOpaTh APYriuxb Bb Hale:x1b, 4ro asrn mocabiHie OyAyTh
HoJepsKalbl ¢o CTOPOHB napiaaMenta. (OHB anmejgnpyerh Ta-
RIMB 00pasoM’b Ha CBOUXD MUHIICTPOBD Kb napaamenry. Ecin
napjaaMeHTb, CKJIOHHHII NpHHATH TY WMBpy, 0 KOTOpoil II1erh
pbub, orramerb BH CBOeMD JOBBpiN HOBEMDL MHHICTPAMD 11
OCTaBUTHL NXb Bb MEHBIIMHCTBB NpH TOJ0COBAHINI IO Bamk-
HHMB BOOpPOCAaM'b, Y KOpPOJsS €CThL elle 0JHO CPeJCcTBO: OHDB MO-
JReTHh PACIIyCTUTH NapJaMeHTh II allejJnpoBars Kb CTpaHDb.
Eean ke n nstuparenu BHOEpYTH JeIyTaTtoBb, 0J1aronpisTHO
HACTPOCHHLIX'B 110 OTHOLIEHI Kb TOMY 3aKOHOIPOERTY, ROTO-
paro He o100psieTb KOpoHA, TO IBJI0 NMpONTrpaHo OKOHYATEILHO:
TOT/Ja OCTaeTcs TOJbKO, 110 ¢IoBaMb Makoaed. yerynurh, oT-
peuncs OTh upecroja AN UPUHOBrHYTH Kb Opy:Ein® ')

Ecan reopis Komerama o OGesabateabHOMD 005K MO-
HApXa IT 0 IIepeHeceHiln Beero ylpap/eHis Ha OTBBTCTBEHHBIXD
MUHHICTPOBD PAcXoNTes ¢b aHndifickoil abiieTBHTeNbHOCTHIO,
ra1b rKaObHmHETDH dABJIAETCA PYKOBOAHTEJeMD crpansl, TAbk oHDb
CTAHYTH Kb ce0b BeC BaacTb, IpHHALIEsKABINYID HBKorAa KO-
poiio, a NoToMb maxarb oOuuHbD, %) To TBMB Goabe 810 nmpHxo-
JUTCs CeKasarb 0 ThX'b roeygaperBax’b, IAB MoHapXi4eckiii
3JeMeHTDd nepepbiinBaerh, rab HapoAHOE HPeAcTaBITelbCTBO,
OyAy4Il OJHUMB H3b (PARTOPOBD MOJUTHYECKONl sRU3HHU, JHIe-
HO ellle JTOMIHIPYIIAro sHadyeHid, Kakb, HaNpP., BB OTAbJb-
HBEIXD HBMeNKHXDH MOHapXiaxsb, Bb Poceim ¢b 1906 T, u T. 1.
Tawps MoHApXY OpHHALJIEKRUTH 3HAYNTEJIBHOE BIidHie, TaMb
OHD I 10 CHXB NIOpDb HUMBErb BO3MOMKHOCTD, NpaBia, €¢b Kauk-
ABIMB JHEM'b YMEHbLIIAWIYIcsa, oupexbiars co00nw HanpasiIe-
Hie JRU3HI rocylapersa, npeciabaoBaTh €BOO JUYHYO IOJHTH-
Ry. He Beerjla cumrasch WM, 110 kpaiimeii mbpb, He BO BceMb
cunTasgch ¢b IPEJACTABUTETAMI HAPOAA.

') Anson, Loi et pratique constitutionnelle de I’Angleterre, 1903, T. 1.
p. 3539.—B% apyroms mberh s ocramapnmBagcs moapoGube HA pOdM AH-
raifiexaro MOHapxa BB I‘OCYI[E[pCTBQHHOﬁ SHH3HH, CM. MO CTATHIO ,,I‘C"b ydie-
niro o napnamenrapusmb® Bn WKypn. Mun. [0cr. 1908, 4, 110—120, a Tarmxe
uurepecHeid sambuania y B. 9. Hoasne, Kopona s Amrain (Ilepenucka

roponessl Burropin), Bbernuxs Esponsr, 1909, cenr.
2) Cp. Cunmeit Jloy, vass., coann., 13—14, 47, 50—51.
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[Ilpagia, 1 BB 8TAX'D TOCYIapCTBAXD MUHICTEPCTBO, XOTS
II [IOCTAaBJEHO BB OTHOCHTEJLHO HesaBlicuMoe OTDH TajarTh Io-
J03keHie, ¢b TeveHieMb BpeMeHil, mo Mbpb pocra m pacumumpe-
HIS IpaBb HAPOAHATO IpeJICTaBHTE]HCTBA, BCe yYalle W dalle
OULyIIaeTd NOTPeOHOCTh C€b HUMH c000pasoBaThesA, TpHIepIKI-
BaThCA BB O0OJbINeNd MM MeHbIIeil creneHN THXD B3IIIS10BbD,
KOTOPHIe BB HUXD T'OCHOACTBYIOTH. A 5T0 BB CBOID o0Yepeib
JaeTh eMy BO3MOMKHOCTH 9MaHCHIHMPOBATHCS H3Db IOAD HCRIN-
YHTEJIbLHOH 3aBHCHMOCTII OTH KOpPoJeBckoil Biaactu. Ho ropoio
BCe ke ocTaercsa TaM'b INNPOKil nIpocropdb A1 NIposB/eHid
cBoell caMoABATeNBHOCTI, JJ4 NpOBejeHiss BD $RUBHb CBOUXD
JIMYHBX'D B3TJIAJ0BD I CTpeMJIeHi.

Ja, magomen’s, I NpUHINNE KOHCTHUTYIIOHHOII MoHaApXim
BOBCe He TpelylTbh TOro, 4TolB BCe yIpaB/eHie cocpepoToqn-
BaJ0Ch Bb PYKaxb MHHUCTPOBD, a MOHApX'b CTOANDL OB BAAJM
OTH rocyJapeTBeHHHXD Abab. Eean 6u 570 OBJI0 Takb, TOT/AA
0 ,MOHApXill TOBOPHTL BooOIlle He HpuioamuTea“, 1) rTorjaa Mo-
HApX'h, yCTpPaHeHHHII OTH NOBCEJIHEBHATO ydacrid BB Tocylap-
CTBEHHOIl sKUBHH. He OHADL OB Bb COCTOSHIM BHIOJIHUTH THXDb
3aJaub, KOTOpHsA cTaBuTb eMy Komerams 2). Bbabp BB rocy-
napersb, Kawb ¥ BDL OpPraEusMB. TOJABRO TB Opra#n CrnocoOHH
Kb SRH3HM, TOJLKO TB 113 HUXD CHIBHE, KOTOpPHE HaXxo-
AATCsd  Bb MOCTOAHHOMD ABHJKEHIN, ABATEJILHOCTH KOTOPHXD
HelpepHBHO IojajepsknBaerca. [I kopoaesckas Biacth Romera-
Ha, yCTpaHeHHAs OTH JKIIBHU, IpelHBas BB COCTOSHIN MOCTOSH-
HAro mokost n Ge3xbiicTBig, mocTemenHo arpodupyerca I He
CMOKETh BO3CTAHOBHUTL pacllaTaHHBIA CHJB rocyjapersa ).

1) Frisch, Die Verantwortlichkeit u. s. w. S. 187.

2) Bei logisch richtiger Durchfiihrung dieser Idee—sambuyaers no
aromy mopony lellinek—kann man nur zu der Auffassung der monarchi-
schen Staatsform als eines Ministerstaates kommen, in welchem ein schat
tenhaftes Staatsoberhaupt mit dem leeren Titel eines Monarchen aller realen
Macht entkleidet dem Namen nach die Spitze des Staates bildet®. Cwm. ero
Gesetz und Verordnung, S. 391; cp. rarme M. Seydel, Bayerisches Staats-
recht, 2 Aufl.,, Bd. I, S. 510.

%) Ilo Bompocy O CymiecTBOBAHIM Ha-psaAy Cb BIACTAMH 34KOHOIa-
TeqpHOH, HenoaHUTeaLHOIT M cyneGHOIl eme ocoboif HelTpaabHON BIracTH
gb aumh Kopons m ea Qynrniaxs Rossi sambuaers, 9ro Bece abmo sabes
CBOJATCS Kh TEPMHHOJAOTIH, a Goanme HH Kb demy, c. ero Cours de droit
constitutionnel, 1867, T. IV, pp. 224—225.—Pasnu4Hpisa Teopin 0 poau Ko-



RomerutynionHuit MoBApXh—aKTHBHAA CHJI4 BB Tocyaap-
CTBB., HO TOJBKO, BB OTJHYie 0THh abCcoJITHAO, BJIACTI ero
IOJIOREHBl M3BBCTHHIA T'paHnilbl, HAPYIIHTH KOTOPHS OHBH He
MOKeTH, II Bb HHTEpecaxX’b NPOYHOCTH KOHCTUTYHIOHHATO II0-
pAlka mpejanncano, Kakb MB YBHJAUMD HIKE, YTO TOJBKO TH
IpPaBUTEJIbCTBEHALE aKTH 0e30TBBTCTBEHHAT0 MOHapxa WOpHIH-
YecKn ABICTBHTENbHE, KOTOPHE BDL TO ske caMoe BpeMs ABJd-
wTesa 1 arramu orpbrersennaro MunHnerpa !). Ilo Bonpoey e
0 TOMb, KaK'h BeJKAa CTeleHb BJACTH W BJiAHIS, IIpegocTaB-
JIeHHasi MOHapxy, a c¢abloBaTelbHO I 3aBHCHMOCTL 01 HEI'O
MHIHHCTePCTBA, HeJAb3d, RAKb HaAMb JyMaercs, BHICTABUTH OJIHOIL
oOuleil Teopim, oxBarsBabIlell cofow Beb KOHCTHTYIIOHHBIA
MoHapXxin. Bce 3abenb 3aueuTb oTh COIadbHBIXD H MOJUTHYE-
CKUX'b VCJIOBIN SRHBHU TOI0 WJIM MHOIO TocyJapersa: BB 01-
HUXH U3B HUXD Kakb, Hanp., Bb Anrain, Beaorin, Hraain o .
J. 9Ta BJACTh U ATO BJifHIe CPaBHUTEJIbHO He BeJIUKW: BH JAPY-
PUXB Kakb, HAIp., Bb HBMENKNXD MOHApXiAXb OHDB MOIYTDH 10-
CTUIaTh 3HAYNTEJBHHXDL PasMBpoBb 2).

poas npu napiaMeHTapHoM® pemumbt npusenenst y Barthélemy, Liintro-
duction du régime parlementaire en France sous Louis XVIII et Charles X,
1904, pp. 71 suiv., a rakwme y Michon, Le gouvernement parlementaire sous
la Restauration, 1905, pp. 452 suiv.

1) Cp. Seydel, Staatsrechtliche und politsche Abhandlungen, 1902. S, 124.

2) O ToMB, YTO TOJBKRO YTO PAa3CMOTpBHHOE Y4YeHie ABISETCS YHCTO
TeOPeTHIEeCKUME TOCTPORHIeMb, BOBce He orhuaomums nbiicTBHTeILHOCTH,
cuabrenbeTBYeTs MONBITRA IOPTYradbekoil komcermrynin 1826 r. Beecrn
Ha-paAay C¢b BIACTAMH 3aroHoIarTenbHoil, mecnonnurensHoii u cynebBoll ene
YeTBEPTYIO BIACTb—YypaBHOBEIIMBaONYo (eT. 11) 1 Npe/loCcTaBATE €6 KOPOJIIo,
»Y paBHOBbBIIIBAaIOIAA BIACTE, TVIACHATE cT. 71, Giauske oupembasiomas esd
poiB BB rocymapersb, dApiaderca ocHOBO Bearoil momnrmiuecroil opranm-
3alil U MPUHAJIEKUTH HCKIOYHTEILHO KOPOJII0, KAKL BEepXOBHOMY raanh
Hanig, nadbl OH'S GeBIPEPBIBHO MOIL 3a00TUTHCH 0 HE3ABMCHMOCTH, COIVIA-
cim M rapMOHIM OCTANBLHBEIXL BIacTed“., Ho npuHHIHOTL 2TOTH TOTYACH Ke
HapymaercH: cT. 74 DpHBIEKAeTh Kb YYACTi0 BB OCYHIECTRICHIH KOPOJIEMT
npunaerameil emy ypasnosbmusaromeil BracTa OTBBTCTReHHBIXDL MMHU-
CTPOBB, & ¢T. 75 BHOBL CTABUTH €ro BO raash memonnnrenbHoi Baaern u
noapo6HO NMepevYncaseTh NPUHAIeRANlia eMy 315Ch MUPORIA NOTHOMOTI.
To-xe camMoe MoOmHO cKazaTh W 0 Opasuabceroit komeruryiin 1824 rona.
O meit cm. mesway npounms ¥y Lucz'a, Ministerverantwortlichkeit und Staats-
gerichtshofe, 1893, S. 22, np. 2.
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PasHoBHAHOCTH TOAKOBaHig amraiiickaro ,the King can do
no wrong“ npejacrapasgers co(010 ydeHie, KOpHI ROTOparo MOK-
HOo Hailtim eme y MomTeckbe. Yuenie sro, Hameamee cedb
BAUIITHUKOBDL BO BTOpoit moxopuah XIX cer. ') 1 orpasus-
meecs 1 Ha HOJ0RUTEJIBHOMD 3aKOHOTATEILCTBD *), TakKe OT-
npapiasgerca oTb niaei 6e30TBBTCTBEHHOCTII MOHApXa 1T BHBO-
JUTH 0TCIOIA BarJA0YeHie, 4T0 MOHApPXDb He XO04YeTrDh Helpaparo.
Ecor ske oTb HEro MCEX0AATH HHONIa HenpaBoMbpHbBEe aKTHL.
BIIHA BB 3TOMD IlajlaeTs He HA Hero, a Ha ero MHHHICTPOBD
(COBBTHIRORD), KOTOpPHE H I[I0ABEPraioTes 3a 9T0 HAKa3amion 2.
Bearoe mapyulenie RopoJieMb 3aKOHA, BCsSROe €U0 HeClpaBeid-
A1Boe abauie ABIAETCA NPAMBMDL cabacTBieMb AYPHOTO COBD-
T4 ero MHUHHCTPOBD, PE3YJIbTATOMD HecoO10/IeHIs MM CBOUXD
oOsizampocTell paparh A00peie coBBTH KOpoai. Bb MHUHHCTPAXD
I TOABKO BH HHXD OAHIXD BUAATH IPEICTABITENIT ATOI Te0pil
HCTUHHBIXD BIHOBHIKOBDH HENPaBOMBPHHXD If HeECUpaBeIdil-
BHIX'B IOCTYIKOBDL KOPOJSI M BO3JIaraiTd Ha HUXD OTBBHTCTBEH-
HOCTDL 3a mocabanie 1),

He TpyAHO BIIBTH HECOCTOATEJBHOCTL STOLO Bo33pbHid.
JIbitcTBuTEAbHOCTH HePBAKO OTRIOHAETCA OTH  BHCTABJICHHAT'O
3beh TIOTOsREeHisS ,KOpOJAbL He X04eTh Hempaparo®, n HETOPid
XO0Td OBl TOJBKO OJHON AHDIII-—POAMHB 9TOr0 IPIHITITIA—
npejaeTaBisers co60l MHOPOYHCIEHHbBEe UpHMBpHL €ro  Hapy-
menig. Teopia 9Ta, NOCKOJAbKRO OHA JHITAETH MOHApXa BO3MOK-
HOCTH COBepliaTh HelpapoMbpHbe Il HeclpaBelliBee oocTyI-
ki, TpuOjmzEaercs Kb ydenin Ropcrapa. Taks ske, Karkb I
nocabamiii, oHa OYEKBAJBHO IIOHNMaeTh aHriiickoe ,the King

1) Cm., manp., Zopfl. Grundziige des gemeinen deutschen Staatsrechts.
1863. Bd. II. S88. 419 ff.

2) CM. BBeJeHIe KB BaKOHY O MHHHCTepPCKOil OTBBTCTBEHHOCTH BEJI-
garo repmorcrea 'ecceHcraro 5 s 1821 r.: ,Da Befehle, welche zu gesetz-
widrigen Handlungen oder zur Verletzung Unserer den Stinden gegebenen
Zusagen fithren konnten, nie von Unserem Willen ausgehen, sondern nur in
cinemn Missverstindnisse gegriindet sein konnen, dessen Aufklirung Wir
als eine Pflicht Unserer obersten Staatsdiener und Staatsbehérden betrach-
ten...“. Cm. Samuely, Das Princip der Ministerverantwortlichkeit, 8. 24, np. 4.

3) Montesquieu. De l'esprit des lois, liv. XI, ch. VL.

4) Zopfl. op. cit., S. 420.




can do no wrong*, Ho TOJIbKO HBCROJABLKO BUI0U3MbBHAETH €ro
1 yTBepsKIaeTh, YTO ,KOpO.JbL He Xo4eTh Hempaparo“. Hempa-
BOMBpHBIL ero AbaHiA OHa UpPHIHUCHBAeTH Beelbao BIlsAHID
MUHHCTPOBD, KOTOPHE M HECYTDH 3a HT0 OTBBTCTBEHHOCTD.

Ropoap aumaercss 31bch BCAKON  caMoabATEIbHOCTH I
Kakb OBl HH3BOJANTCA BB I0J0KeHIe HecoBepHIeHHoAbTHATO, a
MUHHCTPHL IPEBPAIaiTCs Bb €ro OleKyHOBD, 00:43aHHBIXD IIpe-
Jocreperatb ero orb Beero xyaoro. M saben Bee ynpapieHie
CcOCpeOTOYNBAETCSA BbH XD pPYKaxXb, TaKb KaKb II0 CYILECTBY
Abaa OHI OJHU ABJAIOTCA aBTOpAMIl IPABHTENLCTBEHHLIX'S AK-
ToBb ). llosromy Beb sawbyanisa, kacaoulisgcsa HenpaBuIbHOCTH
nepejlavyy Beero ynpapleHis MITHHCTPaMDb, BUOJHD IpHMBHIIMEL
I Kb ATOMY Y4YeHio.

HeoOxoaumo auinb oTMBTHTE, UYTO JIs1 000CHOBAHISI M0O-
HapxmuJdeckoii GesorpbrersenHoctHn HBTHL Hysaw upnibrarb Kb
(PURIIAMD, Bb CHJY KOTOPHXDH ,KOPOJbL He X09eTb WA He MO-
SReT'b IOCTyIaTh HEeIpaBo“, CTaBHTH ero BbH Oe31bsATeJaLHOE II0-
JIOsReHie, a Bce ynpapieHie rocyaaperBoMEL IlepejaBaTh MUHI-
crpaMb. besorBBTeTBeHHOCTH MOHapXa, a BbH BHAUNTEIbHOI
CTelleHl 11 Ipesnjedra pecnyo.Jurn 2), o6os3Havaerb co00K0 HII
YTO MHOE, KaKh HEeBO3MOSKHOCTL BeCcTH IIPOTHBDL Hero KakKb
rJ1aBbl Tocy1apcerBa Cyaeﬂumi'{ nporeces, I KOPEHHTCA OHAa
cropbe BB coolpaskeHifAXb NOJHTHYECKUXD, B YCIOBIAXD IH-
JOCTH M1 0e30macHOCTH rocylaperBa, 60 00BABUTE MoOHapxa
OTBBTCTBEHHBIMD 3HAYMIIO OBl 10JBEPrarb MOCTOAHHLIME ROJIe-
OaHIAMD YCTOHYUBOCTL IOCYJApPCTBEHHON JRHUBHH M 3aHECTH
pPeBOJMIII Bb YHCE/I0 CPeACTBD HMOMNTHIECKON OGOphOH, PERO-
MeH/yeMBXDb KoHcruTyuieii %), I ecim OB Beakoe HapyuieHie
KOPOJeMD 3aK0HA ABJAJIOCEH TOJLKO pPe3yabTaToM’b Hey1aYHBIX'D
IUIT JIYPHBEIXD COBBTOBDL €10 MUHHCTPOBD, TO HASAJbHBIMD MO-

1) Cp. Samuely, Das Princip der Ministerverantwortlichkeit, S. 25.

?) Tars ¢pannyscras woHernrymis 18756 r. orpanmumBaers oTBBT-
CTBEHHOCTE NPE3HIAEHTA MAJ0 BBEPOATHBIMM CIYYAAMH TOCYIAPCTBEHHON
uanbab: ,Le président de la République n'est responsable que dans le cas de
haute trahison®, raacurs cr. 6 3axoHa 00E OpraHu3anin MyGIMYHBIXE BJa-
creii 25 gesp. 1875 r. m AUmMIACTD €€ IMOUTH BCARATO NPAKTHIECKArO 3HAYCHIH,

3) Frisch. Die Verantwortlichkeit der Monarchen und htchsten Ma-
gistrate. SS. 104 ff. 129 ff. lonpooube o GesornbreTBEeHHOCTH INIABBI rOCYy-
JIAPCTBA CM. HHKE, IV D.
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HapxoMb ObLTB Obl, M0 BHpaskenin Ouxre Mraamaro, ,Iycro-
IOJIOBHIHT KOPOJAL®, M00 OHB OTKJIOHANDB OB TOTJAa OTh cels BCs-
ROe 110/108p'bHIe Bb CO3HATEJBHOMDB NpaBOHApPYIIEHIH I Iiepe-
Aaab OBl Bee yIpaBJieHie MHHHCTpaMD ).

111.

Torp swe npuanuns: ,the King can do no wrong® cay-
RUATH N 444 JI(JpeHua [lITeitga mexoaHoil TOYKOI {IpH MOETpoe-
Hill UMb KOPOJEBCKOIH BJIACTH M BJIACTH MHHHCTPOBD BB KOH-
cTuTynionHOMb rocyaapersh. Ho y [refima mojoskedie KopoJd
U MHIHHCTPOBDL MOMKeTHh OHTH HMOHATO HALIEKAUIIMDE 00pasoMb
JUIIL BDb CBA3U b ero yueHieMb 00b HCHOJHHTEIBHOI BJIACTH,
KOTOpPO€ BH CBOI0 oOYepelb COCTaBJIfAeTb OPTaHMYeCKYK YacTb
BBb ero obmeit koHmenmin rocyaapersa. lloaromy msmoskeHino
BOIIPOCA O IOJIOMREHIN KOpPOJd I MHHNCTPOBD MH CUNTaeMb He-
00X0UMBEIMD Tpejnociarh ero o0uiga sambuania o cyuecrsb
rocyAapersa, OrOBOPUBIIICH, YTO OHM cIBJIaHB Ha OCHOBaHIN
ero ,Verwaltungslehre*, Bd. I—,Die vollziehende Gewalt®.

Ilocynaperso, coraacao yderin Jloperma Illreitna, mpen-
craBadgers coGoo Bucmyio ¢gopmy JgimaHoctn. OHo uMbersb cBoe
CyIIeCTBO I CBOE OCHOBaHie BB caMoMb ceOb. OmHo Takb ke
MaJ0 MOMKeTs OHTH JI0Ka3aHo, Takb jke MaJjo 000CHOBaHO, KaKb
1 a% orabapHoit Jgmanoctn. OHO sABIdeTcd THEMD BIACTHHMD
parroms (gewaltige Thatsache), uro obuniemie Jaijell, BO3BHI-
cuBlleecsd 10 JUYHAIO CO3HAHIA, HMBerh BAD aT0ro o6HIeHIA
I Halh HOIMD CBOe COGCTBEHHOE CaMOCTOsTeJlbHOe 11 caMoubi-
TeabHOe OnlTie 2).

locynaperso, Oyaydu BucHieil (opMmoit JUYHOCTH, COAep-
RUTH BB cedb Beb Th ske JUYHBIe MOMEHTH, KOTOphie o0pasy-
0ThL (Gopmy 1 cojepskanie oTAbAbHOI JMYHOCTH, HO b TBMD,
0JHAKO, CYIIECTBeHHHIMD pasaudieMb, 9UTO BD TO BpeMd KaKb
BDh mocabjageil aTH JUUIHBIE MOMEHTHI HAXOJATCA Bb HEACHOMD
I HEPasBUTOM'B BHAB, BD 3apo/bNIeBOMb, Takb CRasarb, CO-
crosiHin, BDL roeyaapersh OHH ABIANTCA Bb KadecTBh caMmo-
CTOATEABHHXD OPraHnsMoBDB, HMBOLIUXD CBOI COOCTBEHHYIO

1) ¥ Bischof’a, Ministerverantwortlichkeit und Staatsgerichtshife in

Deutschland. 1859. 8. 32.
2) Lorenz Stein, Die vollziehende Gewalt, 2 Aufl. Th. 1, 3. 5.
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GopMy u cobGeTBeHHOE cojepskaHie I 00JaJalIlUXb CaMOCTOs-
TeJIbHEIMD HasHauveHieMb 114 1bJaro.

Odpautadgcb Kb 9TUMD OTABABHEIMD MOMEHTaAMD JHYHOCTIL,
MHl Npeskje Beero JOJKHH KOHCTaTHPOBATH, YTO CYIHOCTL ed
COCTOUTD BB TOMD, 4TO OHA caMa cedh CaysRuTh OCHOBAHIeMD.
Cosmanie atoro, cosmanie caMoii ceGs, HPH MOMOILILI KOTOpAaro
OHA MOKeTH BHIBJANTL celd H3b Bcero BAD ed CYIIECTBYIO-
1aro, Me HaseBaeMb ¢ auunocti. Ho aro 4% cymecrByers
He TOJBKO 11 cebs 1 4epesdb cels; OHO CYUIECTBYETD Takme
I BO BHBITHeMB MipBh, KOTOPHIMDL OHO ompexb.iserca BeeBO3-
MOERHEMD 006pazoMb (in tausend Weisen). [loaromy, urodnr co-
XpaHUThH cebda caMoonpeabaIdouIMes CyNecTBOMB, JHIHOCTD
I0JIsRHA TIpeodpasoBaTh HT0 onpeabiaeHie esa co CTOPOHB BHBII-
HArO Mipa, yCTpaHHUTHL KOTOparo OHa He Bb CIJIaXb, TaKHIMb
00pa3oMb, 4To0B 0OHO IpeBpaTIIOCh BB onpeibiaenie 9% gyepessn
[OCPEJACTBO ero CaMoro, IMb CaMIMb. JTOTH IPOLecch Npe
TBOpeHiA BHDBmHEATO oupexb/jaeHia BO BHYTpeHHee MBI HasH-
BaeMd camoonpeabiaenieMsb. llocabamee mpoapagercsa npesgie
BCEI'0 BbL caMOMb ,d° JHMYHOCTH, KaKb €ro BOJIs, a 3aTbMb
[IepexouTs BO BHDBIIIN MipD 1 ocyliecTBIsdeTcsa TaMb Bb JAbil-
CTBiM, BHIOOJHAIIEMD BOJI0 1).

[lepexoass Kb rocyraperBy—BHCHIeD (opMb JaumYHOCTH,
MHE HabawJaeMb Bb HeMb Th ske caMble MOMEHTH, HO JIIIb
BO3BHICHBILIECA 70 CAMOCTOATEJNBHAI'0 CYIECTBOBAHIA.

Jlmanoe ,a“ rocyaapersa, He ofaajaouee 060co0IeHHBEIMD
OPTaHI3MOMB BB OTABIABHOMD 4YeJOBBRD, BHCTyHaerh 31BCh
BB JUILB TIJaBsl rocyraperBa BH KaYecTBB caMOCTOATEILHATO
oprafa, TOJIYYanllaro ¢BoK COBeplUIeHHYI (OpMY BBH ROPOJeB-
CTBD (KOHCTHTYIIOHHOIT MOHApPXIM).

Boaa rocyaapersa orabiagerca n moaydaerh €Boit col-
CTBEHHHII, N1 Hesd CO3JaHHHI, Opramb—3aR0HO1ATeILHOE ¢0-
Opanie. IlposaBiaeHnie BoJaHn rocyaapersa, mpoxo/isaileii Bb ¢BoeMb
o0pasoBaHiin caMOCTOATEJIbHEEe MOMEHTH o0CysKIeHId 1T pbule-
Hisd, MBl HasbBaeM’b 3aKOHOMB, CAMHIT ske UpPOIeceh, KOTOPHMD
oOpasyercd BoOJSA M N3H KOTOpPAro OHa ysKe BHXOANTH BH Ka-
yecTBB caMocToATeILHAT0 BHBIIHATO ABJIeHIs (3aKOHA), MBI
Ha3BBAeMD 3aKOHOATEIHCTBOMD.

1) L. Stein, ibid., S. 8.
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12 00BLERTHBUPOBABIIAACA BB BaK0HE BOJS TOCYIApCTBa
1epexo1uTd 3arbMb BB CaMOCTOATENLHO eff IPOTHBOCTOSMIILI
BEbIIHIN Mips. I 114 svoro mpouecea myberest onpenbiaeHubi
OpranusM’b, HMEHHO OpraHusMb ABiicrBis, abATeabHOCTH TOCY-
JAapeTBa, KOTOPBI MB HashBaeMb OPramH3MOMT VIPaBIeHiA Bb
MITPOKOMD  eMBleah c¢1oBa. Bb HeMDb, BB 5TOMDB yHIpaBieHin
BHICTYHAIOTDh BH CBOIO oYepelb JABa OTABJABHBIXDL HAeMeHTAa:
HCIIOJIHeHIe, MHCIOJHUTeIbHAsd BJIACTL— Opraih, HaTbileHHBIT
BOJIe 1 CcooTRBTreTBYOUIEil CILI0l, XOTALL ocyllecTBICHIS
rocyaapcrBeHHoll BOJH, BHpameHHOII Bb 3akoHDB, a BH cayuab
OTCYTCTBiA MOCABIHATO €0 BOCHOJHA0ILIN, ROHRPETHINPY LIl
TaKb CKas3arb, a0CTPaKTHYI BOJI0 TOCYAapeTBa I yIpaBieHie
BD COOCTBEHHOMB CMBICADL €I0Ba, 104D KOTOPHMDB pasymbercs
yiKe cOOCTBeHHO AbATe/ILHOCTD FoCy1apeTBa Bo BHBIIHeMD Miph1).

Hrars, ecanr Bb orAbiAbHOI JHYHOCTH MesRIY BoJeil H
abiicTBieMd HBTD HpOMERYTOYHBIX'D MHCTAHUIN M/, 10 Kpaii-
gell Mbpb, ouh He JOCTHTAIOTH /10 CAMOCTOATEIBLHATO SABJIEHis,
BB rocyjapershb Kakb BHCHIEH JUYHOCTH MER/Y YHCTO BHY-
TPEHHNMD ARTOMB BOJEHIA M BHBIIHIMD akTOMD JIbiieTBid
BHICTYIIaeTDh [OCpeJCTBYIOULIT MOMEHTH, BO3BBIIABILiCA 10
caMocTosgTeAbHAT0 OBITIA, 00Jajaniliil ¢cBOUMB 0COOBIMDB Opra-
HOMDB, 5TO HMEHHO MOMEHTH HCHOJHEeHisi, HCHoAHNTe bHA
BracTh 2). Yuenie IllTeiiga o0b nenoJHUTENIBLHONI BIACTH KaKb
HocpeHNmh Memay BoJgeil TocyaaperBa I ero ablicTBHTEb-
HEIMB COCTOSHIeMD, HepeBo/slleil BoJo rocyrapersa BB Ibii-
CTBie, ABJAdeTCs HeHTPaJbHEMD NYHKTOMB BH ero opranmye-
CROMB HOHATIN rocyjapcersa 1 00yca0BJANBaeTH c00010 HHATEpE-
CYOILT Hach BOHNPOCDH O HOJOKEHIH KOPOJA H MUHHCTPOBB BD
KOHCTHUTYIIOHHOMS I'0Cy/1apcTBb.

Henonnnreabuasi BJaacTb, y4urd Illreiian, Rakb 1 caMo
rocyaaperso, OANHD 3B MOMEHTOBD KOTOpAaro oOHa Mpeacra-
BJIseTh, MpoABIAAeTcsd Bb JIBYXDH CYUIECTBEHHO pasJIMIHBIXD
popmaxb. llogodro TOMY, Kakb I0CYJapeTBO ABJIAETCA JIHY-
HOCTHIO, a ¢JabaoBarTeJbHO I €IMHCTBOMDB, H HCIOJHUTEJILHAS
BJIACTDL Xapakrepusyercd NOHATIEMB €JIHHCTBA I HOCHTD, TaKb
¢Kas3arh, JIYAOHI Xapakrepb; Torja oHa UMberb cBOil Opranb

1) 1. Stein, ibid., 8S. 8—10.
?) 1. Stein., ibid., SS. 40—41,



Bb aunh mpasurenbersa. Ho rocypaperso, Oyayum BHCIIeH
(popmoii angHOCTH, 00BEJANHAETH BD celh Bb TO ske caMoe BpeM:
0 ¢BOOOLY, CAMOCTOATENBHYI0 SKU3HL OTABALHHXB COCTABIAI0-
UINX'D €0 IHJAWBHII10BD, I HCIOJHITEIbHAA BJIACTH OPOABISETCS
TOr1a Rakb caMobaATe IbHOCTh ¢BOOOJHBXD I'paskaans, HaIpaB-
JeHHass Kb OCYIIeCTBJICHII0 TOCYyAapCTBEHHOI MIeH W BOJH I
obJekalouiasgcsa Bb (popMy caMoynpasIeHis I cOI03HATo cTpos 1),

Oerapagsa BB cTropoRD caMoylpas/eHie II COO3HBIL e¢Tpoi,
PA3sCMOTPUMD TY (pOpMY IHCHOOJHUTEJIBHOI BlacTH, KoTOpas, IO
eaoaMb lllrefiga, caymurb OPranoM’b e JIYHATO SJeMeHTa,
BDb KROTOpoil moeabaniii HaxoAnTh CBoe BHbBIIHEe BHIpaskeHie,
IIMEHHO IIPaBHTEJILCTBO.

[IpaBuTeabeTBo mpeacTapidgerb o000 CaMOCTOATEILHO CY-
IIecTBY 0L, o0Jgalanlliil  co0CTBEHARMD CO3HAHIEMb opra-
HU3M'Bb HCHOJHEHid Ha-pdaly U B'b HPOTHBONOJIORHOCTH Ch OP-
PaHI3MOMD BOJIIH [OCY/1apCTBa, BhpaskeHHoN BB 3aronh. [pasia,
U BB caMoyYlpaBleHil, II Bb COW3HOMb CTpob NpoaBIseTCs
LeHoJHeHIe, HCHOJAHITeIbHAS BJACTh: HO, TBM'b He MeH'be, TOJIbKO
[IpaBUTEJIbCTBO CAYHUTDL INVIABHOH (DOPMOI  HCHOJHUTEILHOI]
BJACTI, YTO MmoATBepskaaercsa TBMDB 00CTOATEIBCTBOMb, 4YTO
TOJABRO C¢b MOSBICHIEMD CAMOCTOATEJNLHAT0 HPABHUTEILCTBA B
cTpob rocyaaperBa  BIepBBE OTYeTJNBO W APRO  OOHAPYIRII-
BaeTcsa pasiaidie Mesrjay s3akoHoMB ((Gesetz) 1 pacnopameHieMb
(Verordnung), Mesr1y B3aROHOJQTEJILHO BJIACTHI0 I BJIACTHI
HCIOJAHHUTEIHHOI.

['ocyaaperBo Kakhb OPraHusM’b JAMYHOCTH J0CTHTACTH CBO-
ero HaHBBICIIArO PasBHTIA TOJLKO ¢b BBUIBIeHIEMD NpaBHTEIb-
CTBA Bh KavyecTBh caMocTosTe/IbHAT0 (paRTOpa TocyJdapeTBeHHOil
ARU3HI. Bb HeMb, BB CROeMD NIPABUTEILCTBD TOCY1apeTBO KaRb
BHCIIAaA (JopMa JUYHOCTH, RaKb MOpajbHoe wWbioe IpoTHBO-
CTONTD 3AKOHOJATeJILCTBY, BD KOTOPOMB OTPaRAIOTCsS pasand-
HBlA O0IEeCTBeHHbI JIBIIReHid, Oopbla RJIACCOBHXD CIHID I
crpacreil. [lpaBureaberBo ske BO3BHIIAETH FOCYIAPCTBO 70 Ca-
MOCO3HaHIg c¢Boero ,4% B#axbIsgers ero cosHadleMb CBOero
caMoCToATe IbHATO CYILIeCTBOBaHIA. odopMasierd H 3aKpbnisers
Bb celh mjen ejanHcrBa JIMYHOCTH rocyJapeTBa 2).

1) L. Stein. ibid., S8. 121—124,
2) L. Stein, ibid., SS. 133—135.



Ho npaButeincTBo, Takh MOHHMaeMoe, BL CBOK oOYepe/lb,
COCTOHTH H3Db IVIABHL T'0CYJapcTBa— KOPOJsd U COOCTBEHHO Ipa-
BHTEJILCTBA, IIPABHTEJIBCTBA Bb Y3KOMB CMBICID CJI0BA.

[Hoaosmenie MoHapxa BL rocynapersb Ilrefins 060CHOBH-
Baerb CBOEOOPASHBEIMD KOMMEHTHPOBAHIEMD JBYXH IPHHINIIOBD:
4wROPOJIb HE MOJKETH COBEPIIUTH HenpaBaro“ M ,KopoJab 0e30T-
BBTCTBeHD ", BHPAOOTAHHBIX'E AHTIIIICKOIl KOHCTUTY HIOHHOII I1CTO-
pieii, pb3ko o6oco0aas HPH JSTOMDB YHCTO JUUYHYI0 ABATeNb-
HOCTH KOPOJs, ¢BOOOJHYID 0ThH Kakoro O To HII OBJIO cOXbii-
CTBisI €O CTOPOHH OpPraHOBD TrocyJaperBa OTb ABATeABHOCTH
[IpaBHTEJbCTBEHHOII.

KRopoap, ToBOpHTH OHB. UpEICTaBIderh coloK TJiaBy To0-
cyJaperBa, Bb HeMD OJHIeTBopsercs JMYHas rocylapcTBeHHAs
Bosid. lloaTomy Obli10 OB a0COAITHOH HecoolGpasHOCTLIO, eCaNGH
ero AbaHiA, KOTOPHSA ABJIAITCA Bb TO IKe caMoe BpeMsi U 1b-
SHIAMNI JHYHOCTH TocylapeTBa, npotuBopbanan stoit, B> HEMD
upedsBapleil rocyjaperBenHoil Boah, ApyriuMm ciaoBaMH—ecan
OBl OHD MOI'b COBepIIUTHb HenpaBoe. Ho c¢b mogasienieMb Ha-
POJAHATO IIpeJICTaBUTEILCTBA BHCTYNAECTD pas/indie Mes1y 3a-
ROHOMB I pacnopssmenieMb i BMBCTh ¢k TBMB H BOBMOKHOCTD
HpOTHBOPBULA MesKAY HHMM, a TaKb Kakb KOPOJIb €CTh Bb OJHO
11 TO sKe BpeMsi M IJiaBa 3aR0HOATeJNLHOI BJacTH, 1 IJaBa He-
IIOJIHUTEJIBbHOM BJacTi, 100 B¢ akTH BB Tocylapersb mexo-
J4TH OTh ero HUMeHH, Kakb OTh HOCUTe/]s JHYHOCTII Trocyaap-
CTBa, TO HTAa BO3MOSKHOCTH yrposkaerb n emy. Ilapaaunsyerca
e oHa TbMD 00CTOATENHCTBOMB, 4TO BCH 1B akTH IVlaBH To-
eyapersa, KoTopee MOTYTHh HaXO0JAWTheA Bb HpoTHBOpBYiN ¢b
KOHCTHTYIiell, CRAMKeMD INNpe—¢L 3aK0HAMH, TepAloTh Xapak-
Teph WHANBHAYAJAbLHOI ABATEILHOCTH MOHapxa; Ha000poTh, BCB
TB, KOTOpHE OHDL MOMKETH CcoBeplIarTh JUYHO, Beerja 1 06e3y-
CJIOBHO ABJAIOTCHA 3aKOHHBIMIL.

Hraksb, ¢b ycranopiaeHieMD KOHCTUTYIIOHHON MOHapXin
BBOUITCSI pasiandie Mesg1y YHCTO JIMYHON, HHIHBH/YAILHOIT
AbATeIBbHOCTEI0 MOHAPXA H €r0 1LIpaBUTEJILCTBEHHBIMII aKTaMHU.
llepBasa odHHUMaeTb co6o0 Beb Th ero absHisg, ROTOPHSA He
npoTnBopbyaTh 11 HE MOTYTH NPOTUBOPHYNTH KOHCTHTYIIN (I
BaKROHaM'b); 31behb MOHAapX® AbiicTByeTd COBepIIEHHO CaMOCTO-
SITe/IbHO, He OyIy4H cBssadb coablicTBieMb Apyruxb opra-
HOBD, 31BCh RamABI akTh ero objgajaerb CHJIoll 3akoHa, sB-
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Jsercs Bcerja IpaBoOMBPHHEMD: ,KOPOJb He MOKETH COBEPIINTH
HerpaBaro .

Hauporuss, b mposdBIeHid BOJAH MOHApXa, KOTOPBHIA MO-
I'YyTh PacXoAUThCs ¢b KOHCTUTYIeH (1 3akOHAMIT), Iepecranth
yske OBHITH arraMi ero Jaumunoil Boau. /L1a cpoeil nbiicTBuresb-
HOCTH OHH HYsJaloTcs Torjla BB coxbiieTBin npaBaTelbCTBeH-
HEIX'b OPraHoBbB, KOTOpoe NpoABagercs 00BKHOBEHHO BBH (popmb
KOHTPACHTHIPOBAHIA HXD MUHHCTpaM#. OHII BHETYHAWTDH TOI-
Ja y#e Bb KadecTBD akTOBD STIX'L OPraHOBD, KOTOpHE M He-
cyTh OTBBTCTBEHHOCTH 3a HXD COINIACOBAHHOCTL Ch B3aKOHAMI:
,KOpoJb OesorpbrerBeHs” 1).

Heoo6xoaumo orwbrurs, urto Illreiin®s, nposois pasianuie
MesRAy YHCTO JIMYHLIMH aKTaMII MOHapXa H ero I[paBHTe]Ib-
BeHHOIl abATeabHOCTHIO. Jblaers HTO UPUHNWDIAIBHO, BO3IAep-
JRUBASICh OTH NepedHcaeis ThXb 00BERTOBD, KOTOpHE naja-
0T BB TY HJIH JApyryno 00JacTb.

S3a BeUBIeHIeMb H3b HpaBHTeJILCTBEHHON ABATeJILHOCTI
o0JacTu, IpeaocTaBIeHHONl JuuHOMY yeMmorpbHio Kopoad, rab
OHDb AbiicTByeThb, He GVIAYy4YH CBsA3aHd YbHMbB Ol TO HII GBLIO
coabiictBieMd, ocraercsa cOOCTBEHHO NPABHTEALCTBO, NPABUTE]b-
CTBO BB TBCHOMD cMBICAD €la0Ba, Hpeacrapidnllee cobon o0co-
OBLiT, CAMOCTOATENBHBIT OpraHNsMb, IpeJHA3HAYEHHBI Kb TO-
MY, YTOOBL OCYHIECTBJAATH BOJI BaKOHOIATEJALHONI BIASTH BbD
HCHOJHUTENbHON ABATENLHOCTIT rocylapeTBa, BHOCALL rapMo-
HiI0 MesRAY BOJIel rocyjapersa 1 ero JAbBHCTBHTENLHBIMI CO-
cToAHIAMU 2).

JTO TPABHTEILCTBO, 00JdajJalollee Ha-psAAY €b 3aKOHO1A-
TeJAbCTBOMD U3BBCTHOII caMOCTOATENbHOCTHI0 —1100 OHO HE TOJb-
KO cogbiicTByeTh NpoBeleHIl 3aKOHA Bb RU3HL, HO I 3aMb-
HseTDb ero Bb caydab ero oTeyrerBis, a MHOIJA M IpiocTaHaB-
JUuBaern ero JbiicTBie —Bb CBOK 0UepeIb cIaraercs H3b IABYXb
COCTABHBIX'D 9J1eMeHTOBDH. JHO COCTONTD, BO-UEPBHXD, 113D BJie-
MeHTa ejuHcrBa, 00yCJA0B/JASHHEAIO e1HHCTBOMD Iocy/dapCTBeHHOI
BOJIH; BO-BTOPHIX'b, 13D SJeMEHTa MHORECTBEHHOCTH, 00yCI0B-
JeHHaro 0e3KOHEUHHIMD MHOMRECTBOMB II  pasmoobpasieMb 3a-
Jayb rocyjapcTBeHHaro yupas/eHid. Rasasii 1m3b HUXD mpel-

1) L. Stein, ibid, SS. 135—139, 148 ff,
?) L. Stein, ibid, SS. 197—198, 310, 344.
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CTaBJEHD COOTBBTCTBYOIHMHU OprasaMu, a HMeHHO: 3JeMeHTD
€IUHCTBA [pPeJCTaBlIeRd CaMOoCTOATeIbHEMII IIPaBUTeIbCTBEH-
HEIMIT  opramamu, wMurmerpamu (Ministerialsystem), siaements
MHORECTBE HHOCTI—IIO/UNHEHHBIMII MCIIOJHNTEIHLHBEMII  OpraHa-
M 1A yupeskaenisvn (Behordensystem) ?).

Mur mojgowan 31bch Kb OCHOBHOMY BOIpPOCY BB y4YeHiu
[lreitna 06h MCHOJMBUTEILHON BIACTH, Kb BOHPOCY O IOJ0Ke-
HII MHUHHCTPOBDB BDH KOHCTHTYIIOHHOMD ToCyIaperBbh.

Munnerps, BXoaa BB KadecTBD cocTaBHOIl yacTu BDL 1I0-
HsATie DpaBUTEIbCTBA BB Y3KOMD CMBICADB €J10Ba, CyNIECTBEHHO,
OJHARO, OTJIMYAIOTCA 110 CBONMDL (PYHRLIAMDB OTH JApyroit ero
COCTABHOIl YaCTH —HCIOJHATEIbHEX'D OPraHoBD I yupesikaeHiil.
OHEH mpeacTaBIsA0TD 00010 €1MNHCTBO TOCYapCTBEeHHOIl BOJI I
BHOCATH 9TO €JUHCTBO Bb o0jacTh NCAYNHEHHAT0 HMDB VIODaB-
JIeHid, CBA3BIBas OT/IBJABHBIS MHOTOUIICIEHHBS €0 0TPAacin Bb
0aHO0 Irbaoe. /IbarenbHocTh NXDB BHpamaercs Bb (popmb o0-
LIIIX'D paclopsAskeHiii M MHCTPYRILM, II0cpeJcTBOMD KOTOPHXD
0HU 00BeANHA0TH TOABBI0OMCTBEHHOE HMD YIpaBleHie o1HOi
obuieit maeeit, oAHENMD HampaBileHieMb. DYHRIIN Ke HCUOJHI-
TEJBHBIXD OPIaHOBS M yUpeskJIeHilt ¢BOAATCA Kb BBHIOJHEHI
ATUX'B pacHmopsiskeHifi u HHCETPYRLi cooOpasHo ¢b YCIOBISMII
(harTHIeCcKOil 00CTAHOBKM, Kb IBHCTBHTEJIBHOMY OCYLIECTBIE-
HiI0 PasauvIHHIXD 334a9b FOCYAapCTBEHHAr0 yIpaBieHis I 11po-
apaswoTesa oHb Beceraga BB Qopmb  onperbleHHBXD, KOHKpeT-
HEIXB Abiiersiil 2).

MiTHHCTPH, CJAyska NPOBOJHHKAMH TOCYAapCTBEHHOH BOJIH
BDb IOJYIHEHHHA UMD 00JacTH yIpaBieHid, Bb ¢BOCH COBORYII-
HoeTin 00pasyorh 07HO ofmee MuHHCTeperBo (Gesamiminis-
terium), cBgsaHHOe BB 0JHO IUbjoe eQMHCTBOMD 8T0il Tocyaap-
cTBeHHOH BoJH. YieHH ero HcnoBbAylOTD OAHNM U TH e Io-
JquTHYeckia yobiaeHia, OpHAePRUBATOTCA 0JNHAKOBHIX'D B3TIA-
JI0BDb HA Pas/AMYHBES ABJIEHIA T0CYIapCTBEHHON JRIBHIIL Bb
HeMb, Bb STOMD COJIMAAPHOMD MHUHHCTEPCTBD HAXOANTDH CBOE
BHICIIIee BHpaskeHie HCIOJTHUTENbHAS BIACTh TOCYAapersa.

Bb camomb jvbab, ecianm orABJIbHBI MHHHCTPD HalpaB-
asers ABATeJABbHOCTh MOJYUHEHHBIXD eMy HCIOJHHTEJIbHBIXD

1) L. Stein, ibid, SS. 247—248.
2) L. Stein. ibid, SS. 255—261.
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OpPraHOBB COIVIACHO ¢b TOCYJAapCTBEHHOH BoJell, ecair OHDB CO-
eNHESeTs Bb OXHO ITBJ0e PasposHeHHLIA IacTil H0ABBI0MCTBEeH-
HATO eMy YyIpaBleHifd. MHHICTePCTBO 00beAHHACTD cobob b
TeJBHOCTH OTJBJABHBIXD MUHUCTPOBD M, ABIIACH HOCHTEJIEeMD
HeH OpaBUTeNbCTBA, CAYMRHTDL DPYydaTelbCTBOMB M rapaHTiel
TOr0, UTO MESKIY BOJIeld Trocyjapersa, BHpabdaTHBaeMOIl 3aR0-
HOJAATeJBHEMB colpadieMd U BCBMB rocy/1apCTBeHHBIMD yIPaB-
JeieMb  OyJerTb  CYUIECTBOBATHL  IOJHAA  TapMOHisg—He00-
XOJIIIMOE YCJOBie $RIMBHH TocyaaperBa. 9T0 OJHOPOAHOE MHHH-
CTEPCTBO, BIEPBHE MBHCIMMOE Bb YCJIOBISAXH KHBHI KOH-
CTUTYIOHHATO TocyJapersa, Korja HapoAHOe IIPeJCTaBHTeIb-
¢rBO 06ocobasieTcss BB OTABJALHBIL caMocToATeNLHBIIT rocyaap-
CTBEHHBIT MHCTHYIYTH, KOr/a COOCTBEHHO TNpaBHUTEILCTBEHHAS
nbareabnocTb BHADBAsSETCs 3D 00JacTH JUIHOI 1BATEJIbHOCTH
IJIABHL [OCY1ApPCTBA, [Pe/ICcTaBIaeTces J0THYeCKIMD TpeGoBanieMb
KOHCTUTYIIOHHATO Tocy/laperBa, CylecTBoBaHie ero J1aerTb BO3-
MOYKHOCTH TOBOPUTL 0 JBHCTBHTEALHOMD 0CYLUIECTBICHINT /el
ROHCTUTY HIOHAAN3MaA 1),

Hrars, MUHHCTPHL BB KavecTBDh HOcHTeIell HCIOJAHHTE b
HOM BJIaCTH IIPU3BAHKE HEPeBOANTH BOJI IOCyJapcrsa Bb AbIl-
¢TBie, IPU3BAHLL peaJi3IpoBaTh CYIHOCTL I HHTEPECH Irocy1ap-
¢rBa, TOTH L,AYXDH* €ro, KOTOpHI HaXOJUTh CBOE BHIPAKREHIE BD
garouogareapersh. Onn obaagarb H3BBCTHOH CaMOCTOATE]b-
HOCTLI0, 0e3h KOTopoil oHN He 0Ll O BH COCTOSHIM  BBIIOJ-
HATH CBOell poau Bb roeyiapersb. CocpejlorodnBad Bb CBOHXD
pyKax’b BCIO COOCTBEHHO NPaBITENLCTBEHHYI JABATEIBHOCTH H
nposBIAsAst e€e Bb Gopyb o0MUXD pacnopskeniil ), MITHHCTPBI—
He TOJLRO Meuoannre n peabriil sakona. llpasaa, HOCKOIBKO
BOJIA TOCY/AaperBa Bhipasujlach Bb 3aK0OHDB, MHHHCTPH ToCpel-
CTBOM'B> CBOHXD paclopsseniii npoBoJaTs ee BDL RH3HD, CO3-
JAA0TH TH yea0Bisg, P KOTOPHIXD OHA MOKETH OCYUIECTBUTHCA,
1160 3aKOHD IPeACTABIACTh 0000 JHIL adCTPARTHYIO Irocy-
JAPCTBEHHYI0 BOJIK0, HECHMOCOOHYI0 caMoe Io ce0’b 1epeiiTH B
abiierie. Tams ke, rab obrb 3akona n rab, TbMD He Menbe,
Tpedyercs HCIOJAHeHie, MUHICTPH CTaBATh CBOIO cOOCTBEHHY 10
1) L. Stein, ibid. 8S. 274 - 276.
?) «Das Verordnungsrecht ist das specifische Recht des Ministerial-
systems in der vollziehenden Gewalt.,» L. Stein, ibid, 8. 301, rakrue 261.
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BoJ© Ha MbBeTo 3akoHA, MO0 MCTOYHHKOMD HX'b ABATEIBHOCTI
CAYMRNITDH BCE TOMEe IOCYJAapeTBO, HO TOJBKO TOCY/JapcrBO He
npedHBapoIllee, Tak'b CRasaTh, Bb NMOKOL, a abiicrBywoinee, 1b-
areapnoe, M3p cymmuoctn ero oHM WeplHanTDh PHHIUIE  CBO-
ero IoBej/leHisA, TO HalpasJeHie, Bb KOTOPOMD J0JsKHA pasBU-
BaThes AbiicTBUTebHAA JRIBHL IOCY/IapeTBa M BHOCATH €r0 Bb
obGaacTh yHpaBiaeHid, NpujaBas eMy Xapakrepb ejlHHCTBa, IlJa-
HOMBpHOCTH. Bb BHBROTOPHXD ske 0€060 HCKIWIUTEILHBIXD CIY-
yasgx'’b OHM MOTYTH, HmolysJaeMble Kb TOMY KpaiiHeil HE00X0/11-
MoeTbio (Nothlage), Bpemenno npiocranoBuTh abiicrsie Toro min
ITHOT'0 3aK0Ha BB 00J1aCTH. PeJ0CTaBICHHOI NX'b yIpaBIeHio !).

Munncrps, nagbiaeHnsle Takoli caMOCTOATEIBLHOCTHIO, MO-
I'yTh YRJIOHUTHCA BDb CBOeHl AbATeJNbHOCTH O0THh THBXDH HAYalDb,
KOTOPHIS BHpPasReHHB BB 3aKOHDb, MOryrs He cOBCHbMBb BBpHO
MOHATH M HCTOJROBATH IOCY/JAApCTBEHHYID BOJ0, a ¢aBloBarelIb-
HO MOI'YTH BHECTH IHCIapMOHII0, BH3BATh ROH(MIIIKTHL MEmR1Y
3aKOHAMII—BOJEI Tocy/lapeTBa W UcnoJdHeHieMb AToil Boan. Ho
eJIUHCTBO TOCYJAAaPCTBEHHON SKU3HN Tpelyerh HeMelJleHHaAro
BO3CTAHOBJEHIs HapyUIeHHONH TapMOHIY, W 3T0 BO3CTaHOBIeHie
coBepIIaeTcsa 4Ypesnb IMOCpPeAcTRO IOAYNHEHis I[paBUTeJbCTBA
3aKOHO/1ATeJILCTBY, paclopdasgeHis 3aKoOHY He TOJAbKO I0TOMY,
YTO 3aKOHD IpeJcTaBiserb co00l 00y H KaKb OB BHCHIYIO
BOJIIO Tocy/japerBa, HO, I'IABHBIMBL 00pasoMb, IIOTOMY, 49TO0 OHD
ecTh Bb TORe BpeMs U CcBOOOAHAS rocylapeTBeHHas Boad. Bb
Heil, Bb. 3T0il rocyjaaperBennoii Boah camoomnpeabaenie orabiab-
HBIXD JUIb TPEeTBOpAeTcs BB TOCYylaperBeHHOe caMoolpelb-
JeHie 6;1aro/1aps nNpiBiedeHin KL esd BHpadoTkh Hapo HATO Ipe/-
CTABUTE/JIbLCTRA, OHA MOROUTCA I03TOMY Bb KOHEYHOMH pe3yllb-
TaTh HAa MOopajabHOIl cBOoOoab orabapHaro Jgunma u o 00Ja/71aeTh
BHICHIEH] 9THYEeCK0il I'BHHOCTHIO II0 CpaBHeHIl €b YHCTO JITY-
HOII rocy/japcTBeHHOIl BoJieii, koropasd oOpasyercsa BHDB ydJacrid
rpasgians U HIposBIdeTcs BB GopMb pacmopskeHisa 2).

JT0 MOJYMHEeHie NpaBUTEJIbHCTBA 3aKOHO/1ATe]IbCTBY, ATA He-
o6X0/MMast Mesk/ly HUMN TapMOHIS JOCTHTAETCs 110CpecTBOMD
yCTaHOB/JIeHIs O0TBBTCTBEHHOCTH MUHICTPOBD lepelb HAPOJHHMD
IpeACTaBUTeJIbCTBOMD KaKb 3a COMNIACOBAHHOCTH HXD 00mIeit

1) L. Stein, ibid., SS. 301-- 308.
?) L. Stein, ibid., SS. 85 —87, 340 - 341.




AbaTeIbHOCTH, UXD JIOJMKHOCTHOIO MOBEJEHIA CDb BOJCH Iocy-
JlaperBa, 3a OTCyTCTBie NPOTHBOPBUIA MeRIy CYMECTBOMD I'0-
cy/lapeTBa i ero BEBIIHUMD BEPaskeHieMb, TAK'b I 34 COIIACOBAH=
HOCTH IIX'h OTABIBHEXD paclopsskeHiil ¢b CyIecTBYOMNUMIL 3aK0~
mayir. OrBbTeTBeHHOCTh MUHHCTPOBD MOJNTHYECKas I cyAe0Has
ABASETCH, TARUMB 00pasoMb, JOTHYECKUMD cabicrBieMDb H/eH
rocyJapeTBeHHAr0 eJNHCTBA, HEe00X0ANMBIMD yceaoBieMb HOP-
MaJpHATO W yeIrbimmaro pasBHTIA OCYAapCTBEHHON JRISHH L.

Yuenie Illreiiga 0 MoJOsKeHIM KOPOJasd W MHHHCTPOBDH Bb
ROHCTHTYIIOHHOMD Tocyapersh He 0cralzoch 6e3h BIisIHIA BD
mosariimedi anreparyph rocysaperBenHaro npasa. Jlnmensoe
TOH CX0JIACTHUECKO (DOPMEL, BB KOTOpYI OHO 00Je9eH0 y CBO-
ero aBropa, yduemie 10 ¢b HBKOTOPHIMH OTCTYNJIEHIAMIL, KOTO-
pH#, 07HAKO, He HAPYMIAIOTH €ro OCHOBHOTO XapaKTepa, MOAHO
mpocabAnTh M Ha COOTBBTCTBYIOINXD B033pbHIAXD npop. A.
C. Aaercbesa.

Takb ke, kaxh u lllreiins, npod. Anexchesnd pbako pas-
rpaHHuNBaECTD JBATEIBHOCTH MOHApXa, ,PABHTE]bCTBEHHBIE
aRkTH OGesoTebrerBeHHAr0 MoHapxa“ orb  ABATEJAbHOCTH MHHH-
cTeperBa, ,IPABHTEILCTBEHHBXD AKTOBD OTBBTCTBEHHArO M-
puereperBa’. MoHAPXY OHD NPEI0CTaBIALTD Ty 00JacTh MpaBi-
TeNbLCTBeHHOM absaTeabHOCTH, KOTOpas He MOsKeTh OHITh CBA3a-
Ha HOpMaMH mpaBa, Hagbigerh ero HapaBHDB ¢b HAPOAHBIMD
IpeACTaBUTe1bCTBOMD , (DYHRIIAMI  HOPMUPYIOILIMIL, - yCTAHAB-
JMBADIIIME IPAaBIia I JAHPEKTHBH IOCY/IapCTBeHHON IbATeb-
goeru® 2). 3abeb MOHADXD BHCTyHNaerh ,Bh KauecTBh e1nHo-
JIYHATO BepxoBHaro oprana“, seh nabsmisg, coBepuUIeHHBS Bb
aToil 00JaCTH, IpPeACTaB/Ida10Th ¢000i0 AbAHIA MOHAPXaA I HUYLe-
My KOHTPOJNI0 M HAJ30py He Iojjdesmarb M 110 CaMoi cBoeil
npupoat mojeskaTh He MOTYTH, n60 MOHAPXDH ,UPHUSBAHD BH-
paskarh BOI0 TOCYAAapCTBa U coBepmarTh Beb TH arTH, coxep-
stafie KOTOPHX'B He npeaoupeabieHo HpaBnjaaMu, yCTaHOBJIEH-
_gBIME 3Toil Boaeit* 3). 3abehr MoHAPX'H ABHCTBYETH Henocpea-

1) L, Stein, ibid., 88 339—359.

2) [Ipogp. A. C. Axe kchennh. BesorrbreTBeHHOCTE MOHApXa H oTBBT-
CTBEHHOCTH mpaBHTeabceTBa. 1907, erp. 14, 47.

3) Anexchensn, Has. cod., 15, 48.-Takumb NONOMKEHIeMD MOHApXA
npod. Anerchenb 060CHOBBIBACTH TaK#e M ero 0e30TBBTCTBEHHOCTD. Cwm.,
ibid., 15—16.
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CTBEHHO 0T HMEHH TocyJapcTBa M, BHpamkas co000 BOJIO T0-
cyJapcerBa, Kakb OB OJHIETBOPAETb €ro eJnHCTBO.

Boiabanes taks 1 060¢00HBD NPUHIHDIAJIBHO HEIOCpe/l-
CTBEHHYI0O ABATeNIbHOCTH MOHapxa, upod. Anercbeb obpa-
aered 3arbmb Kb moaApoOHOMY ed paseMoTpbHilD u Hcdie-
Js1eTb TH 00BeKTH, KoTophe Kb Hell orHoesTes. ,0Tb MOHApXa—
FOBOPUTD OHD—T0JIRHB MCXO0IUTDH Be'h IpaBUTE/IHLCTBEHHEE AKTH,
BLI3HIBaeMble IOTPEOHOCTLI0 BDL OXpanb 7Tbxb HEOTPasnMLIX'b
i Oe3¢cMBHHHIX'b HHTEPECOBD, KOTOpPBIE CTOATH BHDB OOpIOIUXCH
MERAY €00010 COMIATIBHBIXD [ MOJIUTHIECKUXD HPUTA3aHIl I
ROTOpHIe JORHEL OBITH TpecabayeMsl Bo uMaA 0e3CNOpPHHIXb
HysRIb rocytapersa”. TarnMu narepecaMy oHb cIuTaAeTH ,MH-
Tepech OesonacHocrn i ihiaoern rocygapersa u uHTEpech 0(es-
IPEPHBHOCTH M COIVIACOBAHHOCTH TOCYJAapCcTBEHHON 1 bATe b-
HocTH.. Bonpocu BrbiIHeil moauTHRI, HACKOJBKO €¢b HIMII
CBA3AHH HHTepecH Ge30IIacHoCTH roeyaapersa—o0bsBieHie Boli-
HH, sak/jp049edie Mupa, IVMIABHOKOMAHIOBaAHIe apMmieil, ¢b 0HOII
CTOPOHH, HasHaYeHie 1T yBoJbHeHie MHUHHCTPOBDH, CO3BIBD I
POCIIYCKD Hap.1aMeHTa —c¢b JApyroit, BOTH TOTH KPYyIr'b IIpeaMe-
TOBD, saMbyaern upod. AndexcbeBb, KoTopble onperbianrb
cpepy cBoGo1HOI 1 Ge30TBbTeTBeHHOIT IBATeIbHOCTIE MOHapXa“!).
Eean smanerpsl u npupiekaores kb coabiictBio Momapxy mpn
N3J1aHIM UMD 9THXD AKTOBL, €CT OHH U KOHTPACUTHHUPYIOTDH
HXb, OHII ThMb He MeHbe ne Oepyrdb Ha cedd OTBBTCTBEHHOCTII
3a HHXD Iepelb napiaMeHToMb. ,Crpbua MUHHCTPOMD HTHX'Db
AKTOBDL  VA0CTOBbBpAeTs JAHINL HXb HOLJIMHHOCTH 1T HXB (op-
MalbHY 3akoHOMBpHOCTB, T. €. py4daercd 3a TO, 49TO ATOTDH
aKkTh ecrb ABICTBUTEABHO aKTh MOHApXa H 4TO0 OHD COCTOSICA
npu codagerin TpedyeMuXb 3aKOHOMB (DOPMDL® 2).

Beb sre Jpyrie unpaBuTeIbCTBEHHBIE ARTH 1aJal0Th Bb
obaacTh MOJAYMHEHHOH IpaBUTeJIbeTBEHHOH JbATe/ bHOCTH, OT-
HOEATCA KB ,(PYHRILIAMD HOPMUPOBAHHBIMD, OCYIIECTBIAEMBMb
COrJIACHO YCTAHOB/JAGHHLIMD IPaBILIAMb W JIHpeKTHBaMBb® 3).
DyHRIIN oTH HepeJladsl 0co0BMDb I'0CYAapCTBeHHLIMD OpraHaMT,
KROTOPLIE BDH CBOEH COBORYUHOCTH 00pasyloTb OTBBFCTREHHOE

Y Anercbers, Has. cod., 47—48.
%) Anercbers, Ha3, cod., 48,
3) Anerchers, Haz. cod., 14.
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NpPaBUTENBCTBO, NPHYeMb OTBBTCTBEHHOCTH ero ,uMbBers hiabo
00e3neyiTh COMNIACOBAHHOCTL €ro JBATeNLHOCTII ¢b BOJEI T'0-
cy/laperBa, HACKOJbLKO 3Ta BOJS BHpaskeHA Bb OOUIUXDB NpaBH-
Jaxb (BD BaKOHAXDH) M Bb PYROBOJAUIUXD HOJATHYECCKHXD
NpUHOATAXD® 1).

Orabanes o6gacth TOAUYUHCHHATO TNOABAKOHHATO VIIpa-
BJeHig 0Th 00JAacTH YyIpaBieHid BepXoBHAI'0O M IIPeJ0CTABUBD
ee IpaBuTenbCTBeHHO AbareavHocT, upod. AserchbeBb pas-
JiuyaerTsh Bb Hell Takb ske, Karb 1 Illreiins, MUHHCTPOBDL OTH
NOAYMHEHHBIX'D UMD  HCIHOJAHHTEALHBXDb Oprauossb. layGoroe
pasjanygie JeRUTH Mesrly ThMu 1 apyrumu. Bb To BpeMsi Kakb
. MCHOJHITEALHBIE OPPadbl ABJATCS  JIOJSKRHOCTHBIMIT  JIMIAMI,
HOMYUHEHHBIMI CJaymeOtHoMy [paBy i ANCHUIIHHEapHOoil BiIacTi
¢BOEr'o HavajaberBa“, BbH TO BpeMs Kakb OHN JNIIL HCHOJHA-
0TH Pacnopsaskenis, NCXOAg1d 0Th MIHUCTPOBDL, MUHHCTPH —
SIOINTHYeckie abarean, NpU3BaHHLIE He TOJAbRO HCHOJHATH
BOJII0 TOocydaperBa, HO I CO3HABATH €€ M B'h 3T0 CozHaHie BHO-
e¢lTh HOHUMaHie HATepPecOoBDL M 3alpocoBb Hapoia. MuHMCTpH—
He YHHOBHHUKIL, & BLABHHYTHE O0GHIECTBCHHBIMD A0BbpieMbh 10-
CyJllapeTBeHHBIe MYsKH, Ha KOTOPHIXD 9TO JoBbpie BO3I0MKHIO
oTBBTCTBEHHAYI0 3a7a4y OBThH BL 00JacTH yOpaBieHiss HOpoBOJL-
HIRAMHM HAPOJHATO 1IPABOCO3HAHIA U HOCHTENSMH 00llecTBeH-
HBEIX'D 3alpPOCOBDL" 2).

MuHIETPBL AOGREB OBITH CBA3AHL O0IIHMD NOJUTHYECKIMD
HanpaBJIenieMDb, JOJMKHB NPEeJICTaBIATh €00010 Kakb BHYTpeH-
Hee, Takb M BHbBmuee eamHerBo. UHH oOpasywrb Beb Bwberb
0JHO IUB/I0e, OXHO COJIAAPHOE, TOMOTEHHOE MITHHCTEPCTBO, KO-
TOpOe ,ABJAAeTcs HeoOX0AUMLIML TpedoBadieMb KOHCTHTYIIOH-
HATO CTPOsS I HHCTHTYTOMB, CYUIECTBOBaHie KOTOparo IMIpoBO-
AUTDH PB3KRyl0 Tpadb Med1y [ocyaapeTBOMD IIPaBOBLIMD M TO-
CyAapeTBOMB a0COIIOTHEMB ?). llpuuems BB 5ToMB IPaBOBOMB
rocyjaapersb, saraogaers npod. Ajercbenb, ,MUHUCTPH Ilepe-
CTAHYTDh HIPATH Podb MNOJYMNHEHHHXDH MOHApPXY areHToBb HJIH
CJAYI'B TOJBKO TMapJaMeHTecraro O0JgbIINHCTBA, 4 BO3BHICATCS HA
CTEIIEHL CaMOCTOSATENLHLIXD OPraHoBb rocyaapersa u olpasy-

1) Anexchbers, Has. cow., 15.
%) Anerchern, Ha3. co9., 24.

%) Anerchbens, Ha3. co4., 25.



0Th [MPAaBUTEJILCTBO, KOTOpoe, uUAA 00B pPYKY C¢b HApOJHBIMD
MpeICTaBUTeNbCTBOMD, OyAeTh YYBCTBOBATH ce0sl BOMKIEMD U
JOBBbpeHABIMD Hapoaga“ !).

Coga MOKRHO OTHECTH Takske 1 yueHie HBKOTOPBHIXD
HTAAbAHCKUX'D TYOJAHIMCTORD, Kawb-To: RasanoBs, [lambMbl u
1p., KOTOpHE 3B Beeil NpaBUTeJdbCTBEHHOI IbBsATEJIbHOCTH MO-
HapXa BHIBJIATD onpeableHHylo KaTeropiio akTroBb Bb Kade-
CTBD KOPOJEBCKOIL IIPeporaTHBH, OCYILECTBISEMOH JIMYHO KO-
poJieMb; MUHHCTPH 3a o1 aktel He orBbrerBennn. Takb Ka-
3aHOBa, ycMaTpuBasd BB KOpPOaIDb Ha-psaay ¢b BIACTAMHU 3aKOHO-
AaTe/lbHoil, HCHOJHATEIbHON M ¢yae6Holl 0co0yIo BiaacTb—yMb-
PAOIYI0 B IpujaBas TakoMy I0JOjeHI MOHApXa Bb rocyaap-
crpb pburaouiee 3HadeHie ), rOBOPUTH, 9T0 ,KOPOIbL ABHCTBY-
eTh JIMYHO, BO-IEpPBHIXDb, KOI/Ja OHDB OCYLIECTBIAETDH eMy IIpH-
Ha/UIesKalyo yMbpaolnyo BjIacrhb, T. €. KOrJa OHD HasHAYAeTh
MIHICTPOBD, PacIyCcKaeTL HaJaTy JenyTarosb, HazHadaeTh HO-
BHIXb WIEHOBD Bb CeHATD, CAHKIIORNPYeTHh 3aKOHH M HpuMb-
HseTh MpPaBO MOMIJ0OBaHiA; BO-BTOPHXDB, KOIla OHD CO3HBAETD
i PacmyckaeThb HapJaMeHTh I KOMaH/lyerb BOCHHBIMII CyXOIlyT-
HEIME ¥ MopekuMu cuiaMil. OHD ocymecTBisierb Torjia KOHCTH-
TYIiOHHYH0 OPeporatuBy, npucymyo Kopowb. Muancrps ne ot-
BBTCTBYOTH 34 HTHU AKTH; KOHTPACHTHUPOBAHIE NXD 03HATACTD
HU uTO HHOEe, Kakb YyAocToBbpeHie ayTeHTHUYHOCTH KOPOJIEB-
CROIl BOaH®. ?)

C apyroit cropoHs, mHpojoiskaeTs HasaHoBa, paxb npa-
BITEILCTBEHABXD AKTOBB, OTHOCHMBIXD 0OHKHOBEHHO Kb ()YHK-
HisIMb KOPOJEBCKOIT BIACTH,—aKTOBb, KOTOPHE, 0IHAKO, Ch TOYRN
3pBHis UIen KOHCTUTYIIOHHON MOHAPXIM BOBCE HE COCTABIAITD
est cylllecTBa, M0JUKEHD OCYIIECTBIATHCS TPH HenpeMbHHOMD
conbiicrBin 0TBBTCTBEHHBIXD 3a HUXDH MUHHCTPOBDB. Ca 1pH-
HaIesRUTH 00bsBJIeHIe BOUHH, 3aRJI0YeHie TPAKTaTORb MHP-
HHEX'b, CO03HIYECKUXD, TOPTOBHIXD I IPYI'HXD, HasHaveHie JNIb
Ha aJMIHUCTPATUBHBA M CyAeOHBIA J0JRHOCTI I, HAKOHEID,
J3/aHie perJaMeHToBb M JIeKpeToBb, HeOOXOANMBIXD /1 11CIOI-

1) Anerchbers, Ha3. €O, 43.

2) _..ed egli & in cid che cosniste la gran differenza tra la monar-
chia assoluta e la manarchia constituzionale®. (Casanova, -Del diritto con-
stituzionale, 3 ediz., vol. II, p. 37.

3) Casanova, op. cit., pp. 38—39, 344




HeHig saroHa. llpm coBepmeninm 3TuXb aKTOBD KOPOJb HY K-
Jlaercss Bb 00s3aTeJbHOML Y4YacTil MHUHHICTPOBDL, BB NPOTHB-
HOMB caydah oHN GyaAyTh HUYTOsKHBL. Bb cyIiHOCTH ToBOpS,
aTu Abanis aBadgoTes JABAHIAMI MHUHHUCTPOBD, OHU 31bCh CO-
BepIICHHO CAMOCTOATENbHB, ABHCTBYIOTH BIOAHD CBOOGOJHO H
10 coOCTBeHHOMY pasyMbHI0, a He M0 NpPHKEasy KOPOJeBCKOI
BIacTi, 00, JaBasg Ha HUXDb CBoe coraacie, oHn BMbBerb eb
ThbWh HPUHUMAITH Ha celd OTBBTCTBEHHOCTH 34 HUXD, & ,Hed
KO3JIa OTIYILLEeHid, clpaBeJINBO 3arj1l0yaers Hall'b aBTOpPD, He
MOKeTh CIHYMRUTH OasucoMb ¢BOGOAHATO IpaBHTEIbLETBA®. 1)
[laabMa OTHOCHT® Kb YHCTO JHUHOMN J1BATEALHOCTH KOPOJIS
,KOMaH/I0BaHie BOCHHBIMU CHJIaMH, CO3HLIBL U POCHYCKD NaJIarh,
HasHaueHnie MUHUCTPOBD, OCYIIECTBICHIe IpaBa NOMIJIOBaHIAY., 2)

Odpamasach Kb oubarb yuenia Jlopemma llreiima, cumn-
TaeM'’b HEOOXOAUMBIMDB OI'OBOPUTLCH, YTO MH BOBCEe He UMbBeMb
BB BUJY IOJBeprarb KpHTHYECKOMY pascMoTpBHIID 00ILyI0 ero
KoHIenIIilo rocyaapersa. Takas 3ajada BBHXOAUTH 32 PaMKH
Hamero unacabaoBania. OrvbruMb  TOABKO, 4YT0 O0bBSACHEHIie
rocyjapersa u ero (hYHRIIN npn moMOUIM aHAJOTIH ¢Bb JIn4-
HOCTBI0 U COCTAB/IALIINMI ee HJIeMeHTaMH eJBa JH JIOIYCTH-
MO, Takb Kakb Takoe Oo0bACHeHie, He JocTHraersb Toi b,
¢b KOTOPOI oHO mpumbHAeTcAa U He BHOCHUTH HII SACHOCTH, HU
oupexabiaessoeTn Bb o0bacHAeMblt npeavers. 3) Ho y Illreiina
KaKb ,y4eHnra l'erexs u croponHnka ¢uiocoderaro sHaHia®,
X0Tsl M HPOHHKHYTAr'0 BB TOKE camMoe BpeMs ,CO3HaHIeMb Bask-
HOCTH IpieMOBD OUIBITHAr0 HAOJMW0AeHIA“, 1) INYHOCTH UMbBerh

1) Casanova, op, cit., pp. 38—39, 341 —315.

%) Luigi Palma. Corso di diritto constituzionale, t. II. pp. 454 suiv.
ILar. mo Bonnefon. Le régime parlementaire sous la restauratin, 1905, p. 28.

3) Cp. Bopommaops. Kpurnueckiit 0630ps ydeniit o pasmbiaenin pia-
creii. 1872, erp. 419, Bo Bpemennnr® lemumoscraro Opuanueckaro Jlinm-
mes, kK. 3,-—0 3HAYEHIN OPraHUYecKUXb aHaJoriii BB objacTH usydeHis
rocyjapersa CM., MesR/jay UIpoYumMb, HHTepecHbis sambuamis y Jellinek’a,
Allgemeine Staatslehre, pyc. mep. 1908, c¢tp. 107 cm

%) Ceprbesuysn, 3amada ¥ METOJA NOCYJAPCTBEHHBIX'H HAYKBL. 1871,
cerp. 109,



3HAYEHie He TOJLKO O0J{HOi anajxorin, obbsacHA0IEl saBIeHie
rocyaapersa. OHa claysRuTh y Hero Kakb O 1epBOOGPA3OMD
rocynapcrsa, KOTOpoe mpejcraBisgert ¢o00i0 HIT UTO HHOE KAKD
BHCIIY10, coBepuleHHbiily®o (opMy JHYHOCTH. A ecIH Takb,
€CJaI TOCYAapCTBO €CTh JMYHOCThL, OHO JIOJKHO COCTOATH M3D
TBXD ke CAMBIX'h BIEMEHTOBD, H3h KOTOPHXbL CJIAraeTcs I OT-
ABJAbHAL JUYHOCTD, XOTS BTH BIEMEHTH U MOIYThH J0CTHIHYTh
Bb HEMD Kakb B BHICIIEH (hopMb JITYHOCTH BEICHIIATO, COBEpILEH-
Haro paspuris. Hosaro ske, yero Abrb Bb OTABIBHON JHYHOCTH
H 9TO OTIMYAA0 OBl IOCYyAapeTBO OTb JITYHOCTH, 0HO UMBTH He
MoskeTs. ') M, ogmaro, MBH ToTyach ske HaxoquMb y lllreiina
OTCTYIIeHIA 0TB HTUXD HAYAND H IPHTOMD 10 TAKOMY BOUpPOCY,
ROTOPBIH  SIBIACTCA LEHTPAIbHEMD NYHKTOMB BH ero ydeHin
0 TOCYAAPCTBB, HMEHHO 110 Bonpocy 00 UCITOJHNTE L0 BIaCTH.

B camons rbarb, rocy naperso—yunts 1Iveiins— craraeres
U3h TBXD K€ BJIeMEeHTOBD, 4To U orabiabHas JamunocTb. OHO
nMbers cBoe 51— TUIaBy rocyaapersBa, ¢BOI0D BOJIO—3aKOHOA-
TEJILCTBO, cBoe AblicrBie—ynpasienie. Ho ecanm meskay BoJelwo
L abicrBieMs oTAbabHON AnYHOCTH HBTL MOCPEICTBYIONINXD
MHCTAHIL, Mesk1y Bodeo 1t abiicrBiemt rocyaapersa Illreiins
YCMaTpUBAeTh TAKOH MOMEHTBb—MOMEHTDH HCIOJHeHis U B03BO-
AUTDH €ro Ha CTEIeHL CaMOCTONTEeNbHOI rocytaperBeHHON (hyHK-
nim. OB BHOCHTD, TAKUMDB 00pasoMb, BB HOHATIE Tocyaap-
CTBa HOBBIH 3/IeMEHTH, KOTOparo #bTb Bb OTABALHON JUYHOCTH
I ROTOPHIIT CYIIECTBEHHO OTJIANYAETH TOCYAapCTBO OTH JIMUHO-
CTH, JHIIAs MOYBHL y4YeHie 0 rocy/apcrBhb—InaHOCTH.

Jdaabe, 210TH  MOMEHIB  NMCHOJHEHIS, HCHOJHUTE ALY
BJIACTH, BLICTYHAIONLYI0 BB KavyecTBb caMocToaTeabHOI rocyaap-
crBeHHOl (Qynknin, IIrteitas obrekaers BH (opMy NpaBUTE]Ib-
CTBa, KOTOPOMY OHD IpHCBaNBaeTh cBoeoGpasHoe MoJI0skeHie Bb
rocyaapereh, BHABHIAs OCHOBHOI 3a1aveil C¢BOero BpeMeHIH
cosjanie ,cBo0OOHOH 1pABUTELCTBEHHOI ABATEIBbHOCTH HA-PSLY
€o cBOGOAHBIMD 3akoHOAareaberBoMb—die freie Verwaltung
neben der freien Gesetzgebung.“ 2)—Yro ske mpejpcrasisers
c006010 »T0 CBOGOJHOE IIPABUTEJIbLCTBO, B'b YeMDB €ro CYU[HOCTE,
KaKyl0 poJib HT'paerh OHO Bb IOCYJApPCTBEHHOM RIBHU?

') Cp. CeprbeBuas, Hagp. ¢od., crp. 119 e
2) L. Stein. Die vollziehende Gewalt, 2 Aufl. Th. I, S. 106.
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Bp 3akomomarenberBB, Kakbh MB BHABAH, HNpoABIAeTcs
BOJISI TOCYJ1apeTBa, Bb HEM'h I'0CYAapCTBO BHICTYIIAETDH Bh Kade-
¢rBb xoTAwell JMYHOCTI, HO 9Ta BOJIA, 3TO X0TbhHie ocraoTes
Ge3b JBHsREHIA, He epexoadaTh Bb biicrsie. Bb npapureancrshb
JREe TOCYAapcrBO ABJsdercs yse bATeabHONR JUYHOCTHIO, OHO
JbiicTByern, ocyuiecrBiasgers CBOM BoJdeBHA cocrosig. [lpn
ATOMD He Ha/J0 AyMarhb, 9TO NPABHTEILCTBO HMOAYMHEHO 3aK0-
HOJATEABLCTBY, YTO OHO OCYIIECTBISACTDH TOJLKO BOJI, BHIPAskeH-
nylo Bb 3akonhb. Bosce mbrn. IlpaBurenberBo Taws ke camo-
CTOATEJNLHO, Kawb I 3aKOHOJAATEJIbCTBO, HMMILYJILCH JIJIs1 CBOEIT
ABATeABHOCTHI OHO TIOJAYYAeTh HEe OTh 3aKOHOLATENAbCTBA, & Yep-
naerTsh UXDH H3B caMoil HeH rocyJlapcrBa, pPYKOBOJACTBYSACH ero
rpeboBaniamMn u whasamu. [IpapureabeTBo 3aHUMAETD laske KAKD
OBl BHICIIIEE I10JI0skEeHIe 110 cpaBHEHI ¢b 3aKOHOAATeIbCTBOMD,
nGo nocabanee Beerja napriiino, Beerjga HOCHUTH HA ceOb cabinl
O0pHOBI PAs3JINUYHBIXD OOIIECTBEHHLIX'D CHIDL U ¢TpeMieHiil, Tora
KaKkb NpPaBUTEJLCTBO Beerga Oesnapriiino, BbH HEMDB criaski-
BalwTCA BCB UPOTHBONOJORHOCTI, OHO $ABJAETCs HOCHTEIeMD
e rocyaapersa.

IIpu TaroM® MOTOAEHIN 3aKOHOAATEALCTBA U IPABITEIHLCTBA
e/IHOe TOCYIaPCTBO Pa3phHIBaeTCs HA JIBa COBEPIIEHHO €CaMOCTO-
SITeJBbHBIX'b M He3aBICHMBIX'D JAPYI's 0TH APYla COCTOSHIA: 01HO—
BOJIEBO€, COCTOAHIe MOKROS, Apyroe—cocrodanie abiiersisa, nBuske-
Hif. OGa ATH COCTOAHIA MOTYTH I He COBIAZATH, MOPYTL PACX0-
JUTBCA B TOMD OTHOIIEHIH, 4TOo TocydaperBo AbiicTByoliiee
He Gy/1eTh COOTBBTCTBOBATH 1'0CYAapCrBY XoTrdiemy, 0Oyierh
Bb BHAYHTEILHOI cTeneHw OTH Hero YRIOHATHe:A. Boxoabs usb
cozfanHaro sarpyiasenis lllreiins HaXoAUTHL BB TOMB, UTO CBO-
JUTH Kb eIUHCTBY o06a STH COCTOSHIA rocyiapersa BbL Jauib
KOpOJS, ROTOPHIT ABJIAercs Bb 0JAHO I TOSKe BpeMs U IJaBoit
3AKOHOAaTeJLeTBA, U IJaBoil HenoJHeHisd, BoNJollasd BbL cedb
JUUHOe 5% Trocyaapersa.

Hedero m roBoputb, 4TO NPABUTEJALCTBO, TAKb MNOHHMAE-
Moe, o0JeKaercs BJIACTBI0 MOYTH Oes3rpaHuyYyHoil, 0¢BOOOIKIAI0-
el ero oTb BCAKAro BAIAHIL. OTH BeARaro BosabiicrBia Ha
HEro0 €O CTOPOHBI 3aKoHoAarTenberBa. OHO SABASETCS CBOErO poja
rocyzapeTBoMb Bb roeyaapersb. lpasaa, einaerBo Mesk1y TBMD
H JApYyrUMb, CONIACOBAHHOCTHL 1paBHTeJAbLCTBEHHOI JBATeILHO-
CTH €b ABATEIHBHOCTHIO 3aKOHOAATeALHOM T04/lepRuBaeTed e1nH-
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CTBOMB BJacTH ®opodd. Ho n3®m Toro, uro 3aKoHOJATENHLCTBO
I HCIIOJHeHie BHPaKanTD 0JMHAKOBO BOJI0 IVIABH I'0CYJapCTBa,
BOBCe ellle He cabayerh, 10 COBEPIIEHHO CIpaBeIHBOMY 3aMb-
ganio Bopoummiosa, 4Wro0s OHHM HAXOAWIMCH MesKAY C000il Bb
noanoft rapmonin. Kopoab Becerga Oyaerb crosTh OJaUMKe KD
HCIOJHeHI, MOTOMY 4YTO TaKUMb IyTeMb, IyTeMb IIPaBUTE]b-
CTBEHHOI NBATEJILHOCTH OHD Jerde MoskeTDL [POBECTH CBOHU
B3TVISAJIB, YBMB HOPAAKOMDB 3aKOHOJATeNbHBIMb, 1IPH KOTOPOMb
€My HpuxXoJnrTcesi npeogoabsars 0oJabe 3HAYNTEJIbHBIA TpeHid. *)
Pymnres ocHOBHOE HAaYalo KOHCTUTYIIOHAJIN3MA, BB CHIY KO-
TOparo ,KopoJdb BB coBbTb“, npumbHas aHIICKOe BHIpaske-
Hie, Mo/ukeH'b OHTH IIOJYHHEHD ,KOpoJdl BB mapiaMeHTb“, Y
[lreiina ,Kopoab BB coBbrb® He TOAbKO IOCTABIEHD Ha-psly
»Cb KOpoJeMDb BB HnapjaMeHTh“, HO M 3aHuMaeThb BHCLIee IT0
CpaBHEHI Cb HIMDB L0JOKeHIe. 2)

Ho srumyp Illrtefins He orpammganBaercs. Y cJa0Bisg sKRUBHU
KOHCTUTY HIOHHATO TocyJapersa ¢o3/1al0Thb lpelb HIMb HOBHA
3aTpy/lHeHis, U3b KOTOPHIX'b OHDH BHXOAUTDL I[yTeMb HOBAro
yeuienia Biaacru kopodad. llosasaenie Bb ¢Tpob rocygapersa Ha-
pPOHATO IIPeJICTaBATE]LCTBA, O0YCJOBUBIIEE pasjidie Memay
3aKOHOMD M pacnopsiskenieMsb, a BMberb ¢b TBMB U BO3MOMK-
HOCTH NIPOTUBOPBUI Mew/y HUMH, BO3MORHOCTH, yIPORAIOILY IO
1 KOpOJII0 BDb KadecTBb IVIaBH U 3aKOHOJATeJbCTBa, U ylpaB-
JeHis ¢b OAHOH CTOPOHB, (e30TBBTCTBEHHOCTH KOPOIS U €ro
npasoBasi Henorpbmumocrs (the King can do no wrong)—cb
apyroii, mobyauan Illreiima, Kakb MH BuHABIH, PACYIEHHUTH
AbATeIbHOCTH MOHapXa Ha 9YUCTO JUYHY U IIPABUTE]bCTBEH-
Hyo. Bb o0.1actu mnpasureaberBeHHoit, kyaa IllreitHb oTHO-
cuTh BCh TH aKTH KOpOJIS, UOCPEJICTBOMD KOTOPHIXb OHDB MO-
JReTh HpiiiTn Bb CTOJKHOBEHie €b 3akoHAMH, MOHApXDb bii-
CTBYETh IpU MOMOLILM O0TBBTCTBEHHHXD OPraHOBb—MHUHHUCTPOBD.
Ta ske ero abareabHocTb, I'Ab OHB HE MOMKETH HAPYUIHUTH 3a-

1) Bopommaoss. Kparnueckiii 0630p®s yaeniit o pasgbaenin Baacreii,
crp. 420 ca. O6p HBAUIMHE CAMOCTOATEILHOMT ITOJOMKEeHIN TpPaBUTeNbCTBA
y llreiina rosopurs Takmxe u A, Baows. I'ocynaperBenHas BIACTE Bb
eBpotm efickoms o6mecrrh. 1880, crp. 139 ca.

%) .Bonpoen 06% ornomenin Biaacreif —sanbaaers Bopomuioss—cBo-
‘nares y 1lreiina, raaBEBIMB  06pasoMs, Kb OOabnIeil caMOCTOATEIHHOCTH
menonEnTenrHo# Biactm* Cm. Hass. cow, cTp. 424,



KOHA, COCTaBJseTDh ero JHYHYo, HHANBHAYAJIbHYI cpepy, Bb
ROTOPOIl OHB JAbiicTByeTh COBEPIIEHHO CaMOCTOATEJIBHO, CBO-
OOZHEBL OTH Kakoro OBl TO HHM OBLIO y4YacTid ApyIUXb OPraHoBb.

Jra nocabanas ofjgacTh HpeaocraBleHa Bb ero MCKJI0YH-
TejdbHOe BhiabHie, Ha ero cobGerBenHoe yemorpbuie; 31bCb 0B
BBICTYIIaeTh eHHOJINYHO0, BHB BCARAro KOHTPOJIA €O CTOPOHEL
JAPYrux’b OpraHoBb, e€JMHCTBeHHO PYKOBOIUMBIL TpeGoBaHIsAMNI
rocygapersesaro 6iaara. llpmyems, Bb nepBoMb U3JAaHIHN CBOErO
Tpyaa lllreiitn's noapoGHO mepeuncIdaerb Th 00BEKTH, KOTOpPbe
CloJla OTHOCATCS, a HMEHHO: BBICIIee KOMaH/0BaHie BOIICKOMD
I pacuopsaskenie BebMb TBMB, 4TO ero Kacaercs, NOMILIOBaHie,
HasHayedie [O/URHOCTHHIX'H JUIL W, HAKOHel'b, YCTaHOB/IeHie
HCKJAOYUTEIbHANO IOJOMEeHIs, M0Ab KOTOPHMD OHB pasymbern
IpaBo I'AaBH rocy/japerBa IplocraHaBIuBarh AblicTBie 3aroHa,
»3aKOH'D 3aMBHATH BoOJEI HCNojdHeHis“. ')

b |

Ho y:ke Camysanm norasanrnb, 9To Takoe pacuienenie abs-
TEJIBHOCTH MOHAPXA BIIOJIHD IPOU3BOJABHO, UTO I BB 00J1aCTH, TIpe-
J0CTABJICHHOII €ro JHIHOMY yeMoTphHio, BOBMOMRHBL IIpaBoHapy-
meHig. Kopoab Moskerb HAPYIIUTH BaKOHBL, €¢I OHDBb, OCYILe-
CTBJASIA CBOE IPaBO pacnopsiskeHis BebMBb TBbMb, 4TO Racaercs
BOIICKA, YJIep:RHUTDH COJAATD NOADL pPYy:RbeMb J10abe ycTaHOBIEH-
HAPO 3aKOHOM'b CPOKA; €cJU OH'h HasHAaYNTh Ha Th MJAN UHBA
JOJRHOCTU JINI'B, HE YI0BJIETBOPAIIIIXD TpeOyeMBMD BH 3a-
KOHD yCI0BIsIMB; €C1 0D 00bABUTD HCKI0YNTEIbHOE II0JI05ReH]e
0e3b 0COOCHHOIT HYMRAB U THBMB NpuUBenerDh Bb IOTpsCeHie mpa-
BOBOIl MOPA10KD crTpamsl n T. . Booduie roBops, Bos3pbHiA
[Ireitna, HEeMOTPA HA CBOKO KOHCTHUTYIIOHHYIO BHBIIHOCTD,
TasiTh BDH cedb, 1no ero MabHI0D, SJeMeHTH alconinTnamMa n
HY/RJA0TCA B'H 3HAUYHTENLHBXH IONPABKaXb. 2)

Savmbuaniag Camysam He ocraanch 0e3CaBAHBIMH 714
[Ireiina, %) koropwii BL cabayoleMmb H3JaHil ¢Boero Tpyia
clepskannbe pbiraers BOUPOCH M OPAHMYMBACTCHA, Kakb OLLIO
BHIIE 3aMbuyeHo, TOJLKO NPUHINIIATLHBIMG BHBIeHIeMD U

1) L. Stein. Verwaltungslehre, I Aufl. Bd. I, 88. 88—89.

2) Samuely. Das Princip der Ministerverantwortlichkeit in der con-
stitutionellen Monarchie, S8, 17— 18.

3) Cm. ero Vorrede zur zweiten Auflage, Bd. 1. 8§ XII—-XIV.



000CHOBaHIEMd HHAUBUAYAILHOI AbATeNbHOCTH KOpoas, 1) co3-
HaBasd BB TOKE BpeMsa BCHO TPYAHOCTH pasrpaHndenis STHXD
IBYX'b o6JacTeil.

Oamaro 11 €¢b TaKOH MOCTAHOBROI BONPOCA €ABA-JIH MOSKHO
COTJIACHTBCS, TOTOMY YTO M BB JIAHHOMD ciaydab ocraercs us-
pberHasg 00JgacTe AbareansoceTy, UMboIasg O0THOIIeHIe Kb I0cy-
JIAPCTBY 1 B'H TOJKE caMoe BpeMs H3bATas H3b M0AL ROHTPOJIS
3AKOHO/1aTeJbHLIXD Yupes/eHiil, ¢cotoanas oTb yyacrisd RDL Heil
OTBBTCTBEHHBIX'h I'OCYAAPCTBEHHBXD OpraHosb. CoBpeMeHHAs
KOHCTUTYIIOHHAS Teopis oTKasaJach OTHb MHCIN BHABTH BB
MOHApXh Raryw-to o0colywo BiIacth, To ymMbpaoiuyno abiicrsie
JpYruxb BJaacreil BB rocylapersb, NpuBOAANLYI0 HX'b Kb €/JIHH-
CTBY, Kakb yumib Romeraws, 2j To olGiaazaomyno eif anmn 01-
Hoii epoiicrBennoii cdepoit rbareabnocru, rab oHa He TOJLKO
HE MOsKeThb HAPYIINTH 3aK0Ha, HO TAB., HAUPOTHBDL, Kamaoe es
nposasiaenie, no sambuanio Illreiina, obaazaers cmroil saroHa.
Romernrynionnoe rocyaaperso He Ob1o OBl rapaHTHpOBaHO
TOrJa OTH AJAeMEHTOBH UpousBoja U yeMorpbrisg, ecian Ol 0T-
ABIABHBIA 00JJACTH TOCyAapeTBenHOMN AbaTeabHocTn (LN OCTA-
BJ1eHH BHB BeAKaro KOHTpOJA, ecjan OB 0H'B 3aBHCEIN MCKI0-
YATEJALHO OTH JAMYHOI Boal kopoad. H MoHAPXDB, MOCKOJIBEO
OH'b BHCTYNAeTb BH KadecTBb oprana rocyjaapersa, IMOCKOJIbLKO
OHB HPOABIACTH POCYIAPCTBEHHYI0 ABATe1bHOCTb—a Bb TAKOMD
noJoserin puecyern ero u Illreiiab, yemarpusasg Bb HeMb HO-
CHTeJ HJAen JUYHOCTH, JIYHAro .4 rocyjaperBa—He MOMKeTD
AbiieroBarh e 1NHOANIHO. OH'D J10JAen’s 0CYLLeCTBISATH eMy [1piH-
Ha iesraulig QyHKLIM NpH yyacrin Bb HUX'D JAPYIUXD OpPraHOBbD,
OTBBTCTBEHHBIX'D 3a COlVIACOBAHHOCTL ero Absaniil Kakb ¢b
BaKOHAMH, TaRD M C¢b THMH DOJUTHYECKUMH [PHHIHIAMI,
KOTOpPHIE [0JIyYaloTh CBOe BHpaskeHie BB 3aK0H0/aTe]bHBIXD
YUpesk1eHiAaxD.

1) Ons sambaaers Tamsb, ,rdass auch wir in unserer ersten Auflage
uns keineswegs uber das wahre Verhiltniss klar waren. Daher denn die vielen
Unklarheiten und Wiederholungen, die in Beziehung auf die Lehre vom Staats-
oberhaupt und den Begriff und Inhalt der Regierung sich dort vorfinden,
und die wir offen zu gestehen uns nicht enthalten kénnen®. Die vollziehende
Gewalt, 2 Aufl. Th. I. S. 140, _

%) Cp. C. A. HKomasipercrkiii. Konerurynionnoe rocyaaperso. 1907,
crp. 179, 214,
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Cp Apyroif ¢TopoHB, HeAb3A HPUHATH TOIO MOJOKEHISA, Bb
CHJIYy KOTOparo Bes HPaBUTEILCTBEeHHAasT UBATEJILHOCTH, 0CTak-
[ascsl 32 BHYETOMD TOI0, 4TO OTHECEHO KL cdepdh 4mero Jauy-
Haro, WHANBUJAYaIbHAr0 pblreHis MoHapXa, A0JdMHA OBITH CO-
cpeloTodeHa BDH PYKAXb MUHHCTPOBD, BB KoTOpuXb [llTeitas
BUJAUTH HCTHHHBIX'D HOCHTEJIel HCIHOJHUTEeJALHOH BJacTH, IIpH3-
BaHHHIX'b OCYHIECTBJIATH BOJ0 Trocyjlapersa BbH abiiersin, Bb
ATOMb HOYHKI'D y4eHie ero upuo/amsraercs Ko Barasajgamb Kon-
¢TaHa, X0Tsd OHO I IIOCTPOEHO Ha COBEPIIeHHO JAPYIHXDH OCHO-
BaHIAX'D.

Buire, nsnaras reopilo RKoneranma o 3HaveHin 1 poJain Mi-
HUCTPOBD BB locydapershb, Mbl HPU3HATI €5 HelpieMIeMocTh
¢b TOYKM BphHIA NPHHIUIOBL KOHCTHTYMIOHHOH MoOHApXIH,
KOTOpasg BOBce He Tpedyerb nepepavll Beeil npaBuTe/JbeTBeHHOI
BJIACTY MIHMCTPAMb, He BHSMAHCHIIIPYETh HXb ABATeILHOCTH
OTH BJIisHISA Ha Hee €O CTOPOHB MOHApPXa, OCTABJIAS 3a HUMD
JIUIIIE 1PaBo BD HBKOTOPHXDH CIyYasgXb (POpMadbHAr0O cora-
menisg. Pacnopssenis (Verordnungen) MoryThb HEXOAHTH BD
Heli He TOJABLKO 0Th MUHICTPOBDb, Kakb yuurh [llreiins, HO 1 OTH
MOHapXxa, 1) KOTOpHIl H3JaeThb HX'DL, 0JHAKO, He caMb JUYHO, a
upa coxbierBin Apyrux’sb rocylapeTBeHHHXL opraHob. M Bb
KOHCTUTYHIOHHOI MoHapXin yupapienie He H30JHPOBAHO OTh
MOHApXa, OHD IPUHIMAETH Bb HeMD TO M HHOE Yy4acrie, HO
TOJABKO BB YCJIOBIAX'G, CAYMAULIXD J0CTATOYHOI rapanTieil ero
3aRoHOMBpHOCTII.

Mumnerpst, npoaosskaers [relinn, odbeannas cpoeit 1hs-
TEJbHOCTBIO PAsJIIHIHBLIA OTPACJAN IOCYIapCTBEHHATO VIIpaBIeHis,
HAIPABIAITS €r0  COIVIACHO ¢b YRA3AHIAMII I'0CYAapCTBEHHOI
BOJII, BHPAsKEHHOIl BB 3aroHOJAaTeJALHON abareabnocrr. OHNH
NPU3BAHBL BHOCHTH T'apMOHII Mesdly 3aKkOHOaTeJNLECTBOMD 1
yupas/eHieMb, IpH3BaHbl OPUBOJAUTH MXb Kb €1HHCTBY M BO-
[VION[ATh BB yOpas/eHin Torh ,JAyXH* Tocylapersa, KOTOPBIT
BHIPpAKEH'D Bb 3aKOHOJIATCJILCTBD.

') Be o/iHOM® U35 CBOMXH PAHHUXTD npoussemeniii Jellenek, maxo-
JACH TOAB BIAIAHIEMB MOHAPXMYECRATO TPHHIMNIAY, KOTOPBIMTL IIPOHI-
RHYTA COBPEMeHHAs TepMaHCKasd HAYKA TOCyIapCeTReHHaro npara (em. cabi.
rIIARY ), TOBOPHATS, YTO MOHAPX'E €CTH CYOHLEKTH MPABUTEIBCTBeHHON BAACTI—
sdas Subject der staatlichen Verordnungsgewalt.* Cm. ero Gesetz und
Verordnung. 1887, S. 390.



Moskro 6bl10 OH mpejnoaosxnTh, uto lllTeiins criaonserca
31BCh Kb TOMY THIY KOHCTHTYIIOHHAr0 TocyaapcrBa, KOTOPHLI
n3pberends MO NMEHeMb IapjaMeHTapusMa 1 Bb KOTOPOMb
MUHHCTPH 3aHUMA0TH HMEHHO Takoe I0Jo:ReHie, TPoBOJAA Bb
¢Boeil abaresbBEOCTH TB JUPEKTHBH, KOTOPHA OHM I10JY4al0Th
orb napiaaMenta. Ho BB Toske BpeM:a Xopomio M3BBCTHO, UTO
[Irefins ropsiuo Bo3cTaeTh IPOTHBD Takoil upesmbpHoil 3a-
BUCUMOCTI MUHICTPOBD OTH HApOJHATO HpeICTaBUTENILCTBA 110
TOI pascMOTPBHHOI yske BHIIIe HPHYUHD, YTO BaKOHO/IATENb-
CTBO Beerja naprifino, Bcerjga orpaskaerb BbH celh Ty Gopbiy
PA3JMYHBIXh CHJIB H TeHJAeHIil, KoTopas HaNOJHAeThb €06010
A&N3HL of0mecra. M s3acraBuTh OpaBUTENBLCTBO BO BCeMH 10BH-
HOBATHCH 3aKOHOJATENbCTBY, clbilarb H3b Hero 3saBucuMaro
CIAYyry BaKOHOAATEJLHHIXD BeabHIl 3Haumia0 OB COBEPUIEHHO
U3BpPATUTH €ro 3HaveHie B'b rocyaapcTsb, M3BpaTAThb Ty HJel,
KoTopast Bb HeM'b ojuuersopsercs. ') Cenasgch Ha npuMbps
AHDIIN, OHB YTBEp:K/Jaerdb Jase, 4YTO TaM’b HBT'H IpaBUTelb-
€¢TBa Bb HACTOAUIEMB CMBICIAD €JI0Ba, MOTOMY YTO MHUHUCTPH BO
BCEMDH TaMB 3aBUCATH OTH NApJaMeHnTa, IIOTOMY YTO OHU Npej-
CTaBIA0TL co00l0 HU 9TO HHOE KaKkb TOCHOACTBYIOULYI0D BbH
napaamenrh naprio. 2)

Hanporussh, munuerps 1o teopin Illreitna, oGranaors
RHAYNTEILHONH CcaMOCTOATEILHOCTBI0, OHU JIOJSKHBE 00.1aaTh €I,
HHAYe OHM He OBIM OBl Bb COCTOSIHIM BHIIOJHUTH THXTD 3a/1a4b,
KOTOPHA ¢TaBUThL Tpelb BHMH rocyaaperBo. [Ipasaa, ocyue-
CTBJISAS BB CBOell ABATEJBHOCTH BOJK TOCYJAPCTBA, MEpPeBoasd
ee BDL JbiicrBie, MumHHCTPH BMberb €b TBWH 0CyLIECTBIAITD
U 3aKOHBI, NOCKOJBbKO Bb HUX'D BHpasujach 3Ta IocylapCTBeH-
Hasg BoJgA. Ho omn menognsgnoTs 3akoHH He TOTOMY, YTO II0-
cabaHIe caysmarb BHpamkeHieM'b BOJIH TOCYJIapcrsBa, a MOTOMY,
qT0 BoJd AbilerBywinast, abareabHas, HOCHTeJAAMU ROTOPOIT OHK
ABAAITCA U BOJA TOJBKO XOTAUAA—3aKOHD Bb JIAHHOMD CIYy-
ga’h conanaTb, OHM COBepIIeHHO CaMOCTOATE/NbHHE. He3aBU-

1) Cp. B. H. Yuuepuns. Heropia noautndeckuxs yueniit. 1902, 9. 5.
erp. 54, A. Buaows. I'ocymaperBenHas BiIacTh BH eBponeiickoms obmecTrs,
cTp. 135. ’

2) L. Stein, Die vollziehende gewalt, 2 Aufl. Th I, SS. 200 ff. 262 ff.
309 ff., 360 ff.



CUMEL OTH 3aKOHOJATENBCTBA W TOCTYNAOTD TAKD WJIN HHAYe,
PYKOBOJICTBYsICh TpeGoBamiaMu 1 ubasmu rocyaapersa. OHn
MOTYTH 110STOMY H3/1aBaTh pacropsAskenid, saMbHALILIA 3aROHD
Bb cjydah ero orTcyTerBid WU ke NPlOCTAHABINBATH BPEMEHHO
ero jbiicrsie. [lIreiins waeTs BB HSTOMD OTHOIIEHIN TaKDb ja-
JIEKO, YTO CTaBUTH ABATEJILHOCTH MUHICTPOBD HapaBHD ¢b aba-
TEJBHOCTHI0 3aKOHOIATeJAbHOI. 1)

Ho 3abeb upeab HUMB CHOBA BCTaeTh 3aTpyaHeHie, KO-
Topoe eMy HeoOxoauMo npeojgoabrs. Bb cavoms abiab, ecan
MUHHUCTPHL COBEPIIEHHO CAMOCTOATE/ILHBL, €CJIN OHU He 3aBHCATDH
0Tb 3AKOHOJIATEJIHCTBA, MOSKETD CIAYUINTHCSA, 4T0 AbATeNbHOCTE
uxb Oyaerb HaXOAUTHCSA BB NPOTUBOPBUIN ¢b 3aKOHOJAaTeN]b-
HOIT BATEJIBHOCTBIO Tocyaapersa, 410 BoJd AblierBynoias i
BOJSI XoTAwas Oyayrb Bb JaucrapMonin. Yro crasHercs Toraa
¢'b Ujeell eJuHCTBA TOCY/JaperBa, ¢b Wjleeil eAnHOI rocyaap-
crpenoit JamanoctTn?—M Illreiias, kKakb OB 3a0bIBas 0 TOMD,
YTO OH'D TOJBKO YTO YKa3bBadh HA MApPTiiiHOCTH 3aKOHO/1ATe]b-
CTBa, Ha ero 0JHOCTOPOHHOCTH M BHBOAWIDL O0TCIJa TpefoBaHie
HE3aBHCUMOCTH OTH HEro MUHUCTPOBD, 110 19UHACTD Tellephb IIpa-
BUTEJ1HCTBO 3aKOHO/ATE]bCTBY, pacrnopssenie sarony. Bb 00ba-
CHeHie TAKOTO0 I10J0sKeHiss OHDL NPHBOANTL MOTHBEL STHUECKATO
CBOItCTBA, NMEHHO BHICIIee MOpa/JbHOE 3HAYEHIE 3aKOHA Bb Ka-
gecTBB BHIpasuTe s ¢obogHAr0 camoonpebiaenia orabibHBIXD
JUIs CPABHUTEJHHO Cb PpacuopsskeHieMb, STHUMBb YHCTO JIIMY-
HBIMB aKTOM'Bb TOCY/IaPCTBCHHOI BOJM.

Tak® TpedoBanisi rocylaperBeHHATO €IMHCTBA 3aCTABIATD
ero OTKa3aTbed Telepb OTb MHEIAN BUHABTH Bb HNpaBUTEAbLCTBD
COBepIleHHO He3aBUCHMOEe OTh 3aKOHO/AaTeJbHOI BIaCTH yupesk-
le”ie, BUABTH BH HEMb BTOPOE 3aKOHOJAATEJILCTBO. SajlaB-
muech whabo cos3garh €B00OOJHOE NPaBHUTENLCTBO HA-PALY CO
¢BOOOJAHON B3aKOHOJATENbHONI JABATEJLHOCTHIO, yeMaTpuBas BbD
ATOMBL OCHOBHYIO mupoOaemy cBoero Bpemenu, I[llreiins Bma-
Jaers Bb HBROTOPHISA HpOTHBOPBYIA, HATAJIKNMBAETCS HA I0-
CTOSSHHBIA 3aTpy/HEeHis, M3'b KOTOPHXDL OHb BHIXOAUTH BbL KO-
HEYHOM'Db pesy/abrarb TakuMb 00pasoMb, YTO MOJAYHHSAETH CO3-

1) ,Sie ist, roBopuTH OHBH 06H MCHOMHHTCABHONH BIacTH, eine zweite
Gesetzgebung neben der ersten; sie ist ein zweites Gebiet des selbstthiiti-
gen Staatslebens“. L. Stein, op. cit, S. 84.



JaHHOe HIMD [IPaBHTEJNBCTBO 3aKOHOAATEJLHON BJACTH BO HM
BBHICHINXD HATAIb CB0OOAH, BHpaskeHHoil Bb sarkonb. Hemoua-
HUTeJbHAsI BJACTh, BHBeJIeHHas HMDb H3H MNACCHBHOH pOJIH
[IPOCTONO HCHOJHATe s BeJ'bHI 3aroHa, HabJeHHas TaKO
JRE CaAMOCTOATeNBHOCTHIO, TAKOH K€ TBOpYECKOIl sHeprieil, Karb
Il 3aKOHO/aTeJIbHAsS BJIACTD, SHeprieil, HeoOX0AUMO 1/ BBHIIIOJI-
HeHisl BBJIBHTAeMHIXD Ipelb Heln [ocyJlapeTBeHHOIl JKH3HBIO
3a/1a9b, Bb KOHII'BD KOHIOBD IIOJUYNHEHA 3aKOHOJ1aTeJILHOI BJa-
CTH, JI0JsKHA €co00pas3oBaTbest €b THMH yRasaulsaMU, KOTOPHIS
OHA HAXOJAUTH Bh 3aKOHAXDH I OCYUECTBIATH TOTH ,JyXb*
rocyjaperBa, KoTophiil Bb HUXD BbIpameH'b. 1)

Bemumuaitimas sacayra Illreiima cocronts BDH TOMDb, UTO
OH'B BBIABUHYIB I paspadora;b BOHPOCH O IIPaABUTEJNLCTBEHHOM
ABATENHLHOCTH NOCY/1apeTBa 1 yKasa'b ¢ IbilcTBUTeAbHOE 3HAYE -
Hie BB rocyaapersennoii sxusau. llomernah ero mosmmo cuu-
Tarh TBOPLIOMD COBPEeMeHHOI HayKu 00 yIpaBieHid.

Ho BB cBoeMb yueHin o mpaButeabeTBb BB YCIOBISAXD
SRUBHI KOHCTHTYILIOHHAT'O PEesRIMA OH'D HEIpaBuJIbHO HETOJRO-
BaJ'b POJb MOHapXa, HaAX0/d¢h, OBTH MOReTDH, MOAb BJIiAHIEMb
TOPO THIA KOHCTUTYILIOHHOI MOHApPXif, KOTOPHIl YCTAHOBIICS
BH ero BpeMsa Bb ['epmaniu 2) m OTRpLUIB A0CTYU'h BB CBOE
rocy1aperBo HavalaM'b aGeomoruaya. Bb 1o sxke BpeMs, pyROBO-
JUMBLT  erpesiedieMd co3larh O0TBBreTBeHHOE TPaBHTEIbLCTBO,
OH'b BBOJUTH TOHATIe TPABUTEJNLCTBEHHON JIBATEJIBHOCTI BD y3-
KOM'B CMRICIB cl1oBa 1, H30Jg1PYs ee 0T BEAKRAro y4yacris Bb Helf
MOHapxa, HepeilaeTh ee Bb HeRA0YHTeNbHoe 3aRbanBanie MHUHN-
CTPOBH I CTABITH HX'L BH Takoe I10JI0jkeHie, KOTOpoe BOBCE He
obyctoBiBaeTcss TpetoBaHIAMU TPHPOAB KOHCTHTYIIIOHHO MO-
HapXxin. Jrtu ocodepnocTn Bb yuenin Illreiima u jaumanTb HACh
BOSMOSKHOCTU BHABTH Bb HeMb HalesRallee paspbuienie Boil-
poca O TOTOMREHINM KOPOJAA N MHHHCTPOBDL BB KOHCTUTYILIOH-
HOM'L rocyaapersb.

') Cm. marepecnoe mopbiimee uacabpopanie 00 HMCHOJHHTEILHOI
BIACTH H €5 caMOCTOSITENbHBIX'E 3a/1a9axt Barthélemy. Le role du pouvoir
exécutif dans les républiques modernes. 1907.

2) Om L. Stein, Die vollziehende Gewalt, 2 Aufl. Th. I. SS. 203—204,
264, a rarske yrasamisg B. H, Yugepuna, Heropiss voaurnueckuxs ydeniii,
9. 5, eTp. 95.

-
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Yro gacaercs BB gacTHoCTH B3N 0Bb npod. A. C. Amxexr-
chesa, ¢b HIMIT Takke eaBa JH MoskHO coriaacutbed. IIpod.
Anexcbesb Haxbagerp MoHapxa BL KadecTBhb BepXoBHAro op-
raga rocyjapersa ThMI IpaBHTeNbCTBEHHHBIMU (DYHRIUAMY, HPIT
OCYIIECTB/JIEHI KOTOPHXD OHB He MoKerb OHThH CBA3aHD Hpa-
BOMB, NGO OHB caM’Bb BHCTYIIAeTh TOrJa BB POJI IpaBoycTa-
HOBITEJSI, TBOPUTH, Tak'b CKA3aTh, OCYAApPCTBEHHYI0 BOJIK, eIIle
He NposBUBIIyCs BoBHB. OcraBifgs Bb CTOPoHD BOLPOCH 0
TOMb, YUTO Il caMil [paBoycraHaBJInBaioulie (ParRTOPH MOTYTDH
OBITH CBA3aHHL U CBSBAHHE BB IBilcTBHTENBHOCTH NPABOMD, ')
MBl JIOJIGRHEL IIPU3HATH, YTO KOHCTPYKIs MOHApPXHYECKOH BJa-
¢TI, UMD HpeJloskeHHas, He cooTBbrerByeTh Hpupoak coBpe-
MEHHATO TOCYAAPCTBA, TAUTDL BB ce0b AIeMEeHTH a0coai0TH3Ma.

Br camom® abab, mnsmarag asajolMYHBSA BO33pbBHIA
Jlopenna Ilrefima, Mol oTMBTHAM, YTO BesA NPABUTENLCTBEHHAA
bSATeNLHOCTL TOcyAapeTBa A0kHA OBTL I0J3aAKOHHOIM, J10J1-
JRHA PasBHBATLCS BDL COOTBBTCTBIM €D 3aKOHAMM, I HIIKAKad
JaCTh e He MOsKeTh OHTh BBbICHA BD CaMOCTOATeIbHOe Ib-
Jloe 1 TpejocraBieHa Ji4HOil Boial MoHapxa, ¢BOGOJHOII OTH
yyacrtis BDL Heil Apyruxb Trocy/1apeTBeHHHEXD opranosb. [lbsa-
TeJIHLHOCTH MOH2pXa KaKb OpraHa IIpaBUTEIbCTBEHHOIl BJACTI
rocy/aperBa XapakTepusayercsi Bopce He THMDB, UTO OH'D MOMKETH
OCYIIECTBASATH JIUIIB T IpaBnTeIbCTBeHHEBSA (DYHRIII, KOTOPHIA
o caMoif mpupoah cBoeil HCRIIDYAOTHL BO3MOSRHOCTL IpaBOHA-
pyueniii. Beb npasureabersennnisa (YHEIIN TocyaaperBa, Bb
TOMB uuexb, pasymbercs, n MoHapxa, Kakb OJHOIO U3H ero
OPranoBb, AOJSKHH HAXOAUTHCS BH MaTeplalbHON coracoBam-
HOCTH C€b BaKOHAMI, JOMMKHB OHTL ¢b TOYKN 3pbHiIS ¢BOEro
cofepskaniss sakoHoMbpuBMIL. Ho aroro mano. Oub Buberb eb
TBMB JIOJSRHE HAaX0AUTHCA BB NOJHOMDB COOTBBTCTBIN M €b
PHTEpecaMi rocylaperBa Kawb Ibaaro, ¢b by Havazamir 06-
IIeCTBEHHAr0 caMoolpeabienis, KOTOPLIS HAX0AATD CBOE BHIpa-
skeHie BH HApOJAHOMD [PeJcTaBUTENLCTBD I I'0CIOACTBO KOTO-
PHX'b, 10 cloBaMBb Ipod. AnexchbeBa, pbsko oTIMYaeTh COBpe-
MEHHOE IIPaBOBOE TOCYAAPCTBO OTH a0COMOTHATO TOCYAapeTBa

1) Bp mopbitmems coems uscabmosanin npod. Alercbens BHIIBH-
raeTh, NOBHIUMOMY, MPOTHBONONOKHYI0 Toury spbuig. Ca. ero ,/Teopern-
geckoe 000CHOBAHIe IOKTPUHBI MOHApPXHYeckaro npuHnuna‘ »es Opuiamae-
CKHX'B 3amucraxs, 1909, B. I. erp. 1 e, 85 ocoben. 9—16.

A. Azerchers. 4
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craparo MOpsi/Ika, XapakreplsyeMaro BIacTBOBaHIeMb TOTO MM
HHOTO JIMIA, TOH IJINM WHON I'pylnnsl Junb ).

Econ ske ¥ pasianyaioTh Tellepb ylpaB/ieHie BepXoBHOE
OTh YHOpaplIeHisd IOJUYNHEHHA0 U HPOTHBONOCTABIAKNTS OAHO
APYroMy, TO BOBCe He Bb TOMD CMHICADB, 9T0 00J1aCTh MepBaro
HE MOKeTHh OHTH MaTepiaJbHO CBd3aHa 3aKOHAMI, 9YTO OHA Ha/l-
3aKOHHA, TOT/IA RAKD 00JaCTh YIpaBIeHis MOAYHHEHHAro J0-
SRHA HAXOITHCA BB COOTBBTCTBIN ¢'b 3aKOHAMIL. Y IpaBjeHie Bep-
XOBHOE 03HAYaeTh ¢000K HIT YTO MHOE, KAKD 00JacTh HEHOCpe/I-
CTBEHHOII MpaBUTEJILCTBEHHOIT AbATEJbHOCTH MOHApXa, ylipab-
JeHie NoNYNHeHHOe—oOaacTh Abliersiss Apyruxbs OpraHoBb
rocygaperBennoil Biacrum 2). M MoHApX®, HOCKOJIBRO OHD BII-
¢rByeTh BB KadecTBh opraHa yhpasieHid, MOCROABKO OHB CO-
Bepniaers TH NI HHHEe NPaBUTEJNbCTBEHHBIE aKTH, CBA3AHD
paBoMb He TOJAbKO (POPMAJIbHO, Kakb TOBOPHTH npog. Alek-
chepb, o 1 Marepianpuo., OHB BHCTYIAeTb TOrja HE ,Kakb
eMHOJUYHBIIT BEPpXOBHBII Opramb, HEIOCPeJCTBEHHO BBIpARAIL-
niit B0 Tocyaapersa‘ 3); OHD Hy:RIaeTcs Torda BB CONBI-
¢TBiN JIPYyTUXb TOCYAaPCTBEHHHXD OPraHoBb, 0TBBHUYALIINXD 33
COIVIACOBAHHOCTDL €ro akroBb Kakb €b 3akoHaMil, Takb M Cb
HHETEpecAMI 1 0JaroM©D rocyiapersa f).

B npormBHOMD caydab, ecanm MOHAPXD Oylerb OCyllecT-
BIATH eMy IpHHALIesKANLS PABUTeIbCTBEHHE (YHKIIN @11-
HOJOUYHO, BA'B BCSIKAro KOHTPOJS €O  CTOPOHHL JPYIHXDH Oprd-
HOBDH Tocylapersa, OHB MOKETDH pasoiTHeh Ch o01ecTBe HHOM
BoJIedt, MOsKeTh HapyUINTh Haua/ia o0UIeCTBEHHAr0 caMoolpeh-
JeHisg, POCIoACTBYONLIA Bb COBPEMEHHOMD rocyaapersh i phako
OTJIMUAIONLISA ero OTh TOCYAApeTBa ¢Taparo Mopsaka m Ha MBCTO
o6IecTBEHHATO BJIACTBOBAHIA MOJKeTDH IIOCTABUTH CBOE JHYHOE
rOCHO/CTBO, €BOI JIMYHBIT IPON3BOID.

1) A. C. Anercbensn, BesorpbrerBeHHOCTE MOHApPXA H T. JL., 21.

%) AHAJIOTHYHOE ITOHAMaHie BEPXOBHAIO M TOTYMHEHHATO yUpaBie-
mig cv. y JlasapeBexaro, JIermiu mo pyc. rocyil. npasy, 1908, 7. I, erp. 166 em.
u Apanopa, O 3aKOHOAATENBHBIXD PYHKIIAXE BEPXOBATO yupasaenis. Hapb-
crist C-IIB. HMoaurexuus. Mueraryra. 1908 r. T. X, B. 1, crp. 22 —23.

3) Anercbensb, HA3B. €09., 48.

4) ,Der Monarch—copasemauso 3sambuaers Jellinek—ist auf allen
Gebieten staatlicher Titigkeit im konstitutionellen Staate eingeschriankt
und ihm nur eng begrenzten Raum personlicher, keiner Verantwortlichkeit
unterliegender Titigkeit gegeben“. Cu.ero Allgemeine Staatslehre, 2 Aufl.,S.682.
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Obpamasch Kb 0TTBJILHHMD NPABITEILCTBEHHHMD aRTaMb,
KoTopeie npod. AderchbeBb OTHOCHTH Kb cfepb JHIHATLO I
Oe3KOHTpOJbHAr0 BbABHIsA MoHapXxa, MB JOAMHLI TPH3HATD,
qTO MPH COBEPIIeHIN UXb MOHAPXH HE TOJLKO MOKETH pasoii-
THCH C€b OOHIECTBEHHHIMB caMoollpe 1 bieHieMb, HE TOJLKO MO-
JReTh HOBpPeAUTh MHTepecaM’b rocy/japcrsa, HO BB TO jKe caMoe
BpeM:d MOsKeTh COBepLINTH U ABdAHiS HenpaBOMbpHLIA, HapY-
HIATH 3aKO0HD.

Bb camoms abab, mpod. Anerebesb, Rakb MB BHABJIM,
BRKJIIOYAETh BB 00JaCTh HEmocpe cTBeHHOH NBATeTLHOCTII MO-
HApXa Takie mpeJaMeTs KakDb BOOPOCH BHDbBUIHEl MOJHTIKIH,
oOyc/ioBJuBallie co6oil HATepecsH 06e30IaCHOCTI ToCcy/IapeTBa—
o0bsAB/IeHIe BOHHB, 3akI0YeHie MHpa, IVIaBHOKOMaHI0BaHie ap-
Mieil ¢b OZHOI CTOPOHB, HazHAMeHIe I YBOJbHEeHIe MIHHUCTPOBD,
COBHIBDL M POCIYCKD HapaaMeHTa—cb Apyroit. Ho meansa orpu-
IaTh TOTO. YTO HpaBo O00BABJIATL BOIHY, KOTOpas MOMKeTh Ha-
PYHIIUTH caMble SKUBHEHHBIe HHTEepech TrocyjaperBa, ROTOpPasd
CTABUTDH HA Kapry /[Jaske caMoe CYUIecTBOBaHie Trocyaapcrsa,
ero caMoCTosATe1bHOCTh I Hes3aBHCHMOCTH, He MOMeTb 11 He
JOJSRHO TpUHALIe AT OHOMY JHIIbL MOHApPXY, BH'B BeARaro
yJacria Bb HeMDb JIpyrUXh Tocy1apeTBeHHBIX: OpranoBsb. lIpasaa,
COBPEMERHOe IOJOKRITEJILHOE LPABO MpejlocTaBiderb O0bsBiIe-
Hie BOIHBI M 3arJI0YeHie MUpa OJHOMY MOHApXY, '), HO BMbB-
crb ¢b TBbMb 0OHO BHBUTaeTh HEOOXOAUMOCTH KOHTPACHIHHPO-
BaHisl MUHHCTPAMII BCHX'D IpaBHTENLCTBEHHBIX'D ARTOBD KOPOJIS,
a cabaoBareJbHO IIPUBJIEKaeTb HXDb Kb COABICTBIO MOHApPXY 1
BL arTh o0bABAeHid UMb BoiHE. HBROTOpPHSA ske ROHCTHTYIIH,
Kakb, Hallp., MIBeJACKas 1809 rojga, er. 13, coemiajJbHO II014ep-
KUBAIOTh HEOOXOMAUMOCTH LIS KOpPOJsA paHblle, YBMb OHB 00b-
SABUTDH BOHHY., MCIPOCUTH MHBHIS MHHUCTPOBDL, KOTOPHE I IIpPH-
HUIMATh Ha cedd OTBBTCTBeHHOCTH 3a HIX'B; JHIUL TOT1a TOJb-
KO KOpoJab nwhern upaso OpuHATH pbluerie, KoTopoe 0HDL CYl-
TaeTh Hanbobe MOJE3HHIMD I rocyjapersa. 2)

1) Om. npyceryro koHerutymilo 1850, er. 48, Geasrifickyio 1831, er.
68, mraubsinckyio 1848, er. 5, menanckyio 1876, cr. 514, rpedeckyo 1864, cr.
32 n np.

2) AHAJOPHYHLIS TOCTAHOBICHIS COJNEPRUTE BB cedBh M HOpBemRCKAH
woucrurymia 1814 r., er. 26.— M s10oTs npuHIHNE mBeJcKoif ROHCTHUTYIIH,
sambuaers 'panoBeriif, ma mparTnrd cylecrsyers BoO BCLXH JIPYyraxs Io-



Ho sroro maro. Momapxs, coepuiasg Tb uiam MHHA Absd-
Hif, KOTOpPHSI OTHeCeHH Mpog. AJerchbeBHMD Kb €ro UHCTO
JUYHON ABATEABHOCTH, MOMKETH HE TOJBKO HaHeCTH yIepOb
HHTepecaMb 1 0JaroloJydin IrocyjlaperBa, OHDL MOeTHh TakKe
HApYMIHUTH 3aKOHD, KOTJa OHD HAa3HAYAETH MITHHCTPAMH JINID,
JUIIeHHBIX'H IIpaBa HA ATO, HCKRJIAKNYEHHHXD H3b TOCYIapcTBeH-
HOUl chayskOBl BoOOIIe WM ske NPHU3HAHHBIXDL HECHOCOOHBIMII
BIIpe/Ib 3aHNMATh MUHUCTEPCKI II0CTDH, WICEHOBD IapCTBYIOILA-
o JoMa, !) HHOCTpaHIleBh, ) KOIZa OHD He CO3HBaeTh IapJa-
MeHTa BB TBX'b rocyaapcrBaxb, Bb KOTOPHXD YCTaHOBJICHH JIJId
ATOT0 H3BBLETHHE CPOKI 3) UM T. 1.

Borb nodeMy MH He MOsKeMb HOPHUHATH TOIO YTBePskAeHi:
upod. Aserchbepa, 4T0 MUHMCTPD, CKPBIIAA STH aKTH MOHap-
Xa, orpbyaers He Ba HX'b MarepialbHy® CTOpPOHY, T. €. He 3a
COTVIACOBAHHOCTL MX'b COJepskaHis ¢'b 3aKOHAMH M HHTEpecaMil
rocyjaperBa, a JHIh 3a UXD (POPMAIBHYI CTOPOHY, 3a €000
JeHie YCTAHOBJIEHHBIX'D BaKOHOMB HPU COBepIlleHin STHXD ak-
T0Bb yeaosiit 4). I Bbp ganmomd caydab, Kakb I BO BCBXD
JApYTHXh, MUHHCTPD, JaBas ¢Boe corjgacie Ha aKTH MOHApXa,
KOHTPACUTHIPYA UX'b. pydaercs He TOJALKO 33 TO, YTO OHI (hOp-
MAJbHO 3aKOHOMBPHBE, OHD pydaercss BB TO jKe caMoe BpeMs Il
3a XD MaTepiaqbRylo COTIACOBAHHOCTH Ch BaKOHAMH, M 33 HXDb
baecoo6pasHocTh, TaKb RAKD M IIPH N3JaHIM STHXH AKTOBL
MOHAPXOMD BOBMOSKHBL KaKD 1IpaBOHapyIIeHid, Takb 1 HaHece-

¢yaaperhaxh, Takb Kakb Kopoab gbiicTeyers seanb depess orBbTCTBEHHOE
MUHHCTEPCTBO M, MOHATHO, OTBBTCTBEHHOCTL 3a JYPHO MPEJAIPHHATYI0 WIN
HeyJa9HO HAYATYI0 BOHHY namersh HA MUHUCTPOBSB, H6O caMb MOHAPX'H SB-
asgeren OesorbrerBennsiMné. Cobpanmie coumneniit A. I I'pamoscraro,
7. 5, erp. 180.

1) Cm. Gesprifickyo romcrmrymio 1831, cr. 87, rpedeckyio 1864, cr.
77, cepbekyio 1903, er. 133 m up.

?) Om. Gempriiicryio xomer. 1831, cr. 86, nopsesceryio 1814, ct. 92,
pymerEekyio 1866, cr. 97, mercakanckywo 1857 1., er. 87 m ap.—Om. Moio
¢rateio ,KoHTpacuramposanie, ero anadenie u o0beMb BbH KOHCTHTYI10H-
HoyMb npapb®, ora. orr. mab AL, M. 10. 1906, crp. 42—43, a marme Jlasa-
pesckaro, Jexmin mo pycckoMy rocyiap. mnpasy, T. I, eTp. 237—238.

3) TIpMHIUIG €KeroJHAr0 COSHIBA INIABOH rocyrapersa IapiaaMeHnTa
POBOBIVIANIEHS, HAUD., KOHCTATYIIAME HTAJbLIHCKOI 1848, cr. 9, menau-
ckoii 1876, cr. 32, mopryraaberoit 1826, cr. 18, repmaHcroif 1B ol e
12—13 u ap.

4) Anerchers, Be3oTBBrCTBEHHOCTE MOHApXa H T. JI, 48,



mie Bpeja M yiiep6a o0MeCTBEHHBMD IHTepecaMd 1 (1aromo-
JYYil rocynapersa.

Cb ApPYroifi CTOPOHH, MBL HE MOMKEMD COIIACHTHCA ¢'b THMD,
qroGB T0 NOJI0sKeHie, KoTopoe 0TBOAUTD Hpod. AJdeRcBeBh M-
HECTpaMb Bb FocyaAapersb, eJ1nMHCTBEHHO O0TBbBYAI0 npupoah
KOHCTHTYILOHHOM MOHApXiM, SBIANOCH CYIIECTBEHABIMDB Tpedo-
BaHieMb MpaBoBoro rocyjapersa. Orpuiias rocuojcTpyoilee Bb
coBpeMeHHoit aureparyph Bosspbumie, 1m0 KoTopomy Beb KOH-
CTHUTYIIOHHEA MOHapXiu jb/iagrcsd Ha JIBa THIIA Ayaanerngeckii
I mapiaMeHTapHHil-—/IyalncTinaeckas MOHapXid, no ero Mab-
Hilo, He Ipeacrapisgernb co00l0 MpaBoBOro rocyjlapersa, Takb
KaKkb OHA OCHOBBIBaeTCs Ha HaJa b JndHaro, a #He o0HIeCTBEH-
HAIO [OCIOJCTBA-—II YCMATPUBas Bb NaplaMeHTapHoil MOHAPXIIT
UpexoAAlLy0 HCTOPHUeCKY0 (opMy, ROTOpasd KIOHHTCA Yyike Kb
VIajry, mo krpaiigeii mbpb, ma cBoeil poanah, oH'b BBHICKa3hl-
Baersss 3a HoBOe IIOJUTIHYECKROE U!_’inliil'JB‘d[Ii(’, KOTOpOE OJHO
TOJBRO PEANUBHPYETD NJEI0 NPABOBOTO I'OCYAapCTBA. ITO NMEHHO
KOHCTHTYIIOHHO-leMOKpaTHyeckass MOHapXid, 1ah MHHHCTPHL.
nepectapb OHTh HOAYNHEHHBIMI MOHapXy areHraMu uinr ciy-
raMi TOJbKO HapjiaMeHTCRaro GOJLIIMHCTBA, BO3BLIIIAIOTCA Ha
CTeleHb CaMOCTOSATEIHHLXD T0CY IapCTBeHABX'D OPraHoBh. 1yB-
CTBYOIIHXDE celsl A0BBPeHHBIMII HApO/1a M ABJISOIIUXCS Bb 00-
JACTH yHpaBileHis NPoBOAHUKAMU €ro IpaBocosHaHidg, ero 00-
LIeCTBeHHBIX'D 3aIPOCOBD ).

Husre M HanbeMmesa mnorasarh, 9T0 M AyaducTHYeCKas
MOHAQpXisi ecTh TocyJapcTBO NpaBoBoe, Bb KOTOPOMD HE JIMYHAs
BOJS IVIaBBH TocyJaperBa WM, 10 KpaiiHeil MBph, He oaHA €ro
JIMYHAS BOJsA onpeabaserb HampaB/ieHie [PaBATEILCTBEHHOI
abarenrpnoctu. M BB aToMb rocygapersb MoHApX'bh HE MOMKETDH
BLIONpATh MUHUCTPOBD 110 COOCTBEHHOMY ycMOTpbHID, He CUM-
Tasgch ¢h HACTpOEHieM'b mapJjaMeHTa I He NPHHHMAs BO BHH-
MaHie ofuecrBeHHAro MEBHIA cTpaHe. OHD A0JIKREHD YUNTH-
BATH ®TOTH BasKHBIL [HOJNTHYECKIl (PaKTOPD— 00UIECTBEHHOE
camoompebaenie, uro npusHaers U npod. Aderchbesd ?), X014
OHO M He urpaerb 3abeb Toil poan, He MMbBers TOrO 3HaYeHis,
4T0 BB rocylapcrBax’b HapiaMeHTapHLIXD.

1) Anerchbers, HAB3B. c04., BB 0coOeH. cTp. 36 —43.
?) Aunexcbeps, Ha3B. o4, cTp. 32—33, 38—39,
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Yro ske KRacaercss TOTO IMOJ0sKEeHiS, BB KOTOPOMD Hpod.
Alerehberb pueyerb MUHHCTPOBD Bb rocyaapersb, HE0OX0mMo
OTM'BTUTH, 4TO0 OHO OTBbBYaers ML AHDIIICKOMY IOJUTHYE-
CROMY peskumy. Tounbe—noprbiimeit gasb Bb ero pasButim !).
Yike AaBHO NOJNTIHYecKie nscrboBareni 1 HA0MI0 AT aHIIiii-
craro mapiraMentapusma—Msub, Bpaiies, [laiten, 9ncoms 1 ap.
BBICKA3aJIIl MBEICJIB, YTO KAOMHETh TaM’b HDOCTENeHHO CTAHYIB Kb
cedb Ty BJaacTh, KoTopasd HWBKROT/Aa LpHHALIERANIQ TIAPJAMEHTY.
Ho e¢b ocofennoit apkocTblo MBICIBL 9Ta OBIa pasBHTA BbH He-
napaee Bpems Cuxmeems Jloy. ,I'1aBHoe usmbHenie, npoucuie/-
iee moca’b 1832 r., sambyaers 0HD, 3aK10YaJ0Ch BDL IepeIBII-
SREHIN TOCYTapCTBEHHOl BJAacTH OTH HapjaMeHTa Kb RaOuHery,
npuueMb KaluHerb cibiajieda oTBBTCTBEHHBMD BB (0JbHIe
CTEIEHII Tepebh caMuMH us30upare aMu, IbMb nepesb usdpaH-
HEIMH IMII npejgcraBnregamu 2). OB IOApoOGHO OCTAHABIN-
Baercs jJaabe Ha TOH poiaM, KAKyl Wrpaerb BDL aHMVIUCKOM
HOJUTHYECKOM $KUBHU KaOHHeTHb, HA Bee YMeHbIIaolleMca 3Ha-
JeHinm mnapiaMeHTa M BCe pacTylieMb BDL IPOTHBOBBCDH HTOMY
BIigHin msOmpareneil M yRaswHBaerb Ha Ty HEUNOCPEICTBEHHYIO
CBA3L, KOTOPAsA yCTAaHABJUBaeTCA Bb AHIVIIH Mekly KaOiHe-
TOMD U HAPOAOMD BB JHILE ero moJUTHYeCKN IOJHOTPABHBIX'D
rpasIanb 3). d

Ho ecan radmHerh BB AHIVIIM ABJsAETCs Telepb IHeHTPOMD
I cpeloTodieMd Beeil e MoJAMTHYeCKOll MKHSHH, NajJero Helb3d
CRa3arTh TOTO $Ke ¢aMaro OTHOCHUTEJIHHO JAPYTIHXD CTPaHDB, I BO3-
apbris npod. Anexcbesa BBPHBSA U IVIYOORIA, IOCKOIbRY OHII
Kacalores CcoBpeMeHHON AHIIIHN, CKameMDb IIHpe—Cb TOUKH
apbHig HBOgIONIM TocyAaperBa, He OOBACHAITD U HE MOIYTDH
00BACHUTE 110JI05KEHIS MIHHCTPOBD BB APYIHMXD KOHCTUTYIIOH-
HHXD TOCYIapeTBax® *).

Bb sagmouenie, 1o moBojy Barasga Kaszamosm, ITagbmul
Il Ip. Ha MOJIOsKeHie KopoJs I MHUHHCTPOBD BD rocyaapersb,
fe BXOASI BDL ero OIBHKY IO CYUECTBY—MBl BB J0CTATOIHOI

1) Cp. II. 1. Hosropoauess, Kpusues cOBpeMEeHHATO IpaBOCO3HARIA,
1909, crp. 168—169.

2) Cumueit Jloy, TocynaperseHHslii ¢Tpoi Anrmim, 1908, erp. 47.

3) C. Jloy, HasB. co4., BB 0coGeH. TIII. IV—VI; ep. rarke Jellinek,
Verfassungsinderung und Verfassungswandlung, 1906, S8. 48 ff

4) Cp. A. A, Huanas, OTBBreTBEHHOCTH MEUHHCTPOBS. 1909, crp. 39.
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CTeIeHN ITOKA3AII YsKe, JyMaeTcs HaMb, HEOPIMBHUMOCTL Cb
TOYKH 3pBHIA HPUHINIOBD ROHCTHTYHIOHHArO rocyjaperpa aHa-
aormunbixs Boszapbmiil [lreiina 1 npod. AnercbeBa-—cramens
BMberb ¢p C. A. RoraapeBekuMb, 4T0 B3IVEALD ATOTH He IOI-
XOAUTD Jlaske Kb TAKOMY rocyaaperBy karb Ilpyecia, rab eroan
CHJbHA elleé MOHapXuuyeckas BIacThb; 4To ke Kacaerca Hraminm,
OHD TaMb OBID €IHHOAYUIHO OTBEPrHYTDH ').

1y C. A. KoraspeBckiii. Rouncrurynioumnoe rocymaperso. 1907, erp.
214; ecp. TAKKE Dupriez. Les ministres dans les principaux pays d'Europe
ot d’Amérique. 1892, T. I, pp. 292 suiv,



I"TABA TPETDBSI.

YyeHie 0 MHMHMCTEPCHOA BAACTH CTOPOHHWKOBDL MOHApXW4ECKAro
NpUHLMNA.

il

Jlpyroe, mpoTiBOIOJGCKHOE HADABIAEHIe OTIIPABJIAETCA, I1aB-
HBIMDB 00pasoMb, OTHh HBMENKOIl MOJNTHYECKOI sRUBHUI U Bee-
b0 IMOKOMTCS H3 HavyaJaXhb Takbh HasHBaeMaro MOHapXuue-
CRaro cyBepeHmrera, KOTOPHIMU TIPOHMEHYTAa BB OoJbuieil min
MeHbIIIeil creleHil BeA cCOBpeMeHHasd HbMelkas Hayka rocyiap-
CTBEHHAIO IIpaBa.

[IpnEIING MOHApXHYECKAro cyBepeHUTerTa M HHauYe—MO0-
HAPXMYECKIH NPUALNHNND 0083aHb CBOUMD IPOMCXORIeHIeMD
(Dpannin, uMeano »moxh pecraBpallin, W BIepBHE NPOBEJIeHD
ObiIb BB Xaprin JliogoBnka, X VIII ). Kue BB cBoeil aewaapa-
nin u3np Cenrp-Yama 2 Masg 1814 1072 *) KOPOJIb HBI0MKIID

OCHOBHBIS Hadada Oyayuieil KOHCTUTYLIH, KOTOpYyl OHDH HaMB-

peBajics LPEJACTABUTH CEHATY U 3aKOHOIATeJIbHOMY KROpIIyCcy U
ROTOpas OBIa UMB OKTpoHpOBaHa 4 il0HA TOrO ske roja 3). Bo
BBe/eHIN Kb Hell OHD 3adBiderb, 4To, ,0yAydIll BHOBDL NpPH3-
BaHHHIMD GoskecTBeHHBIMD IIpoBibHIEMD BB Hallle KOPOJIE€BCTBO
nocab mogararo oreyrersid,“ oHB Beeriga ioJaraldb, 4To ,Bed
nyouranast Biaacrhb (l'autorité tout entiere) Bo dpanninm cocpe-
JA0TOYUBAETCA BB JUIB KOpoJsi, HO 4YTO OCYLUECTBJIeHie es Mo-
SReThb BIA0N3MBHATHCA Cc000pasHO Cb YCJIOBIAMII BpeMeHU“, 4To
SIpusHaBasg HEOOXO0INMMBMDb CBOOOJHYH I MOHAPXUYECKYI0 KOH-
CTUTYII0, €IMHCTBEHHO OTBHYAIILYI0 ORUIAHIAMD NPOoCBBIeH-

1) Cwm. Jellinek, Allgemeine Staatslehre, pyc. mep. 1908 r., erp. 343 u 386
ci1., a Tarmke A. C, Anexcbensb. MoHapxudeckiii NpHIINOSE BH KOHCTHTYIIOH-
HOMB rocyunapcreh, s I0puandeckuxs Sanuckaxs, 1908, B. 2, crp. 213 ca.

2) Cwm. Duguit et Monnier, Les constitutions et les principales lois po-
litiques de la France depuis 1789, 1908, p. 182.

%) Duguit et Monnier, ibid., pp. 183 suiv.



Hoit EBpPONH, MBL BB T0 e BpeM:d J0/UKHB HAIIOMHATD, 4TO CHHTa-
eMb Hameil 1neppoii 0043aHHOCTHIO 110 OTHOLIEeHI0 Kb HalleMy
HApO/1y COXpaHeHie Bb €ro se coONCTBEHHOMD narepech 1paBb
Il mpeporarnBn Haulelf kopoub“. OHDB IOBOPHTD TaMb nanbe,
4T0 B CJAABHHIXD HAMATHHRAXD IPOMIEANNXDd BBHEKOBB OHD
3aMMCTBOBAND HPHHIIIE, KOTOPHE [HOJOKEHE 1M BL OCHOBY
KOHCTHTYI[IOHHOIT Xaprin, upel1dasHadeHHoil ,BO3CTAaHOBITL bbb
BpeMeH'Db, IIPepBaHHy HaryOHbIMUI 3al0/yskleniaMn, NpHYIHIB-
OINMI CTOABKO OBACTBI oTeuecTBy sa BpeMdA HaMero OTeyT-
crpia“. IIpusHaBag cefsa HocuregeMDb Beell MOJHOTH TOCYAAp-
CTBeHHOII BJacTi, OHB IpH3BBaeTh HapoiHoe HpeJcTaBITedb-
¢TBO ,BHOJHD J0GPOBOJABHO I HOCPEACTBOMB CBOOOAHATLO 0CY-
eCTRICHIS Hallleil KOPOAeBCKOIl BIAcTH® Kb ydacrio Bh (hyHE-
XD HTOH BJACTII I OKTPOIpyerDh CBOeMYy Hapody ROHCTHTY-
IIOHHYI0 Xapriio.

Xaprist 1814 roja npe/jcraBisersb co0010 MPAMYI0 IIPOTH-
BOMOJIOSKHOCTH KOHCTUTYWIIN 1791 roja, OCHOBHIBawIeiics Ha
JeMOKPATHIeCKOMD TPUHIIID, Ha OpHHEIANTD Hapoarmaro cybe-
peanrera. Bb camomn 1bab, ecian KOHCTUTYIIA 1791 roja ropo-
PHIB, YTO CyBepeHUTerb LUPHHALICKNTD HAPOAY, KOTOPBI OpI-
3HAETCS eIUHCPBeHHBIMD HMCTOYHUROMD, OTKYAa OepyTh CBOE
HauyaJgo Beb BJacTH Bb rocyjlapersh 1), ecan oHa JAederupyerh
KOPOJLIO JHIIh HCHOJHUTEJALHYI0 BJIACTH, OPEJ0CTABIIA €My II0
OTHOLIEHI0 Kb BAACTH 3aK0HOAATEILHOI, TepeJannoil HallloHalb-
HOMY 3aKOHOJQTeALHOMY cO0panin, IpaBo 0THOCHTEAbHATO Veto 2),
ecall 0OHa, HAKOHEI'b, Bpy4daeTh cyAe0HYyo BAACTh CYyAbAMD, H3-
OpPaHHBIMB HA CPORD HAPOJIOMD 3), Xaprisd 1814 roja OTIpaB/Isaercs
OTH MOHAPXUUECKAro HPHHIIAIA, COCPEI0TOUNBAIOIILATO BCIO TOCY-
JApCTBEHHYI0 BJAACTH BL pykaxb MoHapxa. l[IpusBannbie Ha TPOHD
Byp6onsl pascMaTpuBalTD CBOH MOJHOMOUIA Rakb HepejlaHHbis
UMD He[loCpeICTBeHHO 0T'h Kopoaeii crapoil DpaHuin, I KOHCTHTY -
[iOHHAS XapTid Apjsiercd HUYBMB HHLIMDB, Kakb aKTOMD  J10-
OpOBOJBHATO 1OKATOBaHIA ¢b HNXB CTOPOHLL, ,CaMOOTpaHITIe-
pieMb OHBIIATO 10 THXh HOopH abCcoTOTHHMD MoHapxa®“ 4). Ho

1) Constitution du 3 septembre 1791, tit. III, art. 1 u 2.

2) Ibid., tit. 11T, art, 3 u 4, a rawwke tit. 111, ch. 111, sect. 11l avt.l & 2.

3) 1bid., tit. 111, art. 5.

4) Anschiitz. Deutsches Staatsrecht, sn Holtzendorff—Kohler's Ency-
klopadie der Rechtswissenschaft, 1904. Bd. II, 5. 489.



n upn Hefl KOpOJb IIPOTOJKRAEThH O0CTABATHCA EANHCTBEHHBIMD
HOCIHTeJAeMDb Beeil rocyJgapcTBeHHON BJIACTH, JHIIb OrpaHIT™eH-
HEMDB BbH €9 OCYIIeCTBIEHIN ywacriemb HapojHAro mpeacTaBu-
teabersa. OHb—BEPXOBHHI MiIABa rocyapersa !), eMy OXHOMY
NPUHALIERITD HCIOJHUTeIbHAS BIACTH 2), OHD 0CYHMIECTBIACTD
3aK0HO/1ATeAbHY0 BJlacTh cOBMbBCTHO ¢'h IadaToil MepoB® U Ia-
JIATOM JIenyTaroBb 3), 0Th Hero TOJbKO MCXOAUTH 3aROHOAATENb-
Hasi WHNNiaTHBa 1), mpaBocyiie OTIpaBjsiercd O0Th ero MMeHH
CY/IBSIMIT, KOTOPHIX'h OB caMbh HasHavaerh °) m T. JL.
Buepssie B KOHCTUTYIIOHHON HMparTHRD OLlla BEIBUHYTA
I opuanueckn sakpbiaena (popymyaa, npuMupaionas IpHHIIID
KOHIEHTPAin Beeff rocyl1apeTBeHHOI BJIAcTH Bb PyKaXhb MO-
Hapxa, NPHHIUID, YHACABIOBAHENI OTDH MPOULIAro 1 Tpe6oBa-
Hie JomynieHis HapoJHHXD IpejcraBure’leil Kb yJacrio BB ocy-
lreeTBIeHin (hyHKmii sroif BIacTi. Xapris 1814 roja, yCBOHB-
masg ee, CHrpasa, Kakb H3BBeTHO, 601bUIYID POJAb BD bab
ROHCTHTYIIOHHATO pasBuTid EBpomsl 1 BB JaCTHOCTH [epmanin.
[loxh ed HEMOCPeICTBeHHHMD BIiAHIeMD OTABIBHBIA HbBMerl-
ki TOCYAApETBA IEPeXOIATh Kb KOHCTITYIIOHHOMY DPemHMy,
yeBamBas ero BB Toil oKpackb, RARy0 OHD OOLYIHID BO Dpan-
min Bb BUOXYy pecraBpamnin ©). '
Komernrynionmsiit Boupoch Bb [epMamin, ecam MH 0CTa-
BUMB BB CTOPOHD KOHCTHTYHIN FOCYIapeTBb, BXOAMBIINXD B
cocTaph PeifHekaro coiosa, NPOHHKMIIA HAa HBMENKYW IOUBY

1) Charte constitutionnelle du 4 juin 1814, art. 14.

2) Ibid., art. 13.

3) Ibid., art. 15.

1) Ibid., art. 16.

5) Ibid.. art. 57. —HarepecHes sawbaanis o poam, BHOapmrei ma
snomo BypO6oHOBH BB 9UOXY pecraBpaiin, a TaKKe O MOMOKEHIH KOPOJI,
coamamEOME Xaprieil, em. v Barthélemy, L'Introduction du régime parlemen-
taire en France, 1904, pp. 7 suiv.—

O HOAMTHIECKNXH NpHHANMUNAXD JII0J0BHKA XVIIl, a Takxe 0 TOMDB
HOMOMeHiH, KOTOPOe OHDh 3AHIH BB BMOXY, HEMOCPEJCTBEHHO Npepmect:
BOBABIIYIO HMOABIEHIID XapTil CM. Bonnefon, Le régime parlementaire sous
la restauration, 1905, pp. 68—77.

8) Cp. G. Meyer, Lehrbuch des deutschen Staatsrechts, 6 Aufl., S. 137,
Anschiitz, op. cit., 490 ff., Jellinek, Allgemeine Staatslehre, pyc. mep. 1908,
cTp. 388 m np.

e p——
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BMBeTh b (PpaHIY3CKUMD BJAIABIeMD 1), TOAYIILIE O iiann-
Hoe npusHanie Ha Bbuckoms ronrpeccsh. Ilpasia, abymenkie co-
I03HHE AKTH , ABUBLIecs pe3yIbTaToMb ero copburaniii, y 15141015
OYeHbL MaJI0 BHUMAHIA BHYTpEeHHeMY YCTPOHCTBY OT1BIBHBIXD
rocyaapcersb 2). Ho BB mpoekraxs colosHoit opramnsaiin I'ep-
MaHi, IpeJcTaBIeHHBIXs 0¢000MY KOMHUTETY KOHrpecca, BhaaB-
neMy HbMenkrisa abira, KOHCTUTYLIIOHHOE NpeodpasoBaHie cow3-
HBEIX'h T'OCY/JapCTB’h 3aHUMaerb Jajdeko He nocabamee mMbero.
[Ipyceiga, annoBepsb, Banensn, oryacri ABerpid, a rTawswe Me-
Kie CYBepeHHBIe KHSBbs I TOPOJa HACTOHIHBO BasBIA0TD O
HeOOXO0MMOCTH BBeJeHlsl KOHCTUTYIIN W YCTAaHABINBaWTDL BB
TO Jke caMoe BpeMs MUHAMYMD COCJIOBHBIX'B IpaBh, onpeab/sd
ero Kakb coabiicreie MOHApXy TPH BHIOJAHEHIN HMB 3aKOHO-
JATeJbHHIXD (PYHENil, ywacrie BB (UHAHCOBOMD X03siicTBD
CTpaHbl, colvlacie Ha B3MMaHie HAJI0rOBDL U KOHTPOJIL HALb
VIpaBleHieMb I0CPeJACTBOMD lipaBa skaJo0h Ha 3aMbuennble
HEeJTOCTATKH I BJI0YIOTpelIeHisd B HeMb ).

Romerurymionnest e, BRJIOYCHHNA BB TOTH ROMIUIEKCH
COCJOBHBIXH HPaBb, KOTOPHII OBLIB BHICTaBJIEHb YyYACTHHRAMU
KOHTIpecca, 0CYIEeCTBUINCH BE IWBJI0oMb palb KoHCTHTY i, BO3-
HUROINX'S HA OCHOBAHIM €T. 13 CO0O3HHEXDL aKTOBDL, 00bulaBuIeil
KOHCTHTYIIOHHO® YCTPOiicTBO OTABABHEIMD rocyaaperBaMb. Kon-
CTUTYLIN 5T, Bb 0CO0EHHOCTH BD 10sKHON ['epManin, Bol3BaHABA
Kb SRU3HI TpeOOBAHIAMII BpeMeHI, HMeHHO Heo0X0ANMOCTHI)
YRpBUUTH M yperyamnpoBaTh BHYTPeHHIN NOpAJ0OKDL BO BHOBB

1) Koneruryiin 8Ti OBUIM CO3IAHBI 10 00PAsmy ,MHUMBIXL KOHCTI-
Tyniit“ (Scheinconstitutionalismus) Hamoneona; cm., Hap.,, KOHCTHTYIIN
kopoaescrBa Becrdamin 1807 r., Politz, Europiiische Verfassungen, I, 1, 38,
Kopoaescrsa Bapapim 1808 r., ibid., I, 1, 96 u ap.

2) Bb uuxs umbercda Beero JUIML OJHA C€TaThda, MUMenHo 13, rmacsa-
mas: ,In allen Bundesstaaten wird eine landstiindische Verfassung stattfin-
den*. Deutsche Bundesacte vom 8 Iuni 1815, em. Zacharii, Die deutschen
Verfassungsgesetze, SS. 3 ff.

3) Kliiber. Uebersicht der diplomatischen Verhandlungen des Wie-
ner Congresses. 1816. SS. 214 ff.—Orabapusie mpoertol, kakd To: [apraen-
Gepra, ITpycein, Aserpin i ap., a TarAe HETOPI0 ROHCTUTYIIOHHATO BOUPOCA
ceM. Schmidt, Geschichte der deutschen Verfassungsfrage wiithrend der Be-
freinngskriege und des Wiener Kongresses, 1890, SS. 173 ff, 209 ff, 393 ff
444 ff., H. Schulze. Einleitung in das deutsche Staatsrecht, 1867, SS. 207 —
304, Hubrich. Deutsches Fiirstenfum und deutsches Verfassungswesen,
1905, SS. 67 ff. u xp.
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CO3JAQHHBIXD HJIM 3HAYHUTEJILHO IIpeolpasoBaHHHXDL N01b BJisd-
HieMd coontiit Havasga XIX croabrisa rocyraperBaxn, HOCATH Ha
ce(b aBuble cabasl xaprim 1814 ropa. llpoBesennniii BL Heil
MOHAPXHUYECKIIl HNPUHIUND KaKb HeJabsd Jaydile oTBbuanb Hb-
MENKOH MOJUTHYeCKOH sRU3HH, OpPeJCTaBIsanb co00l Kakb Obl
ECTeCTBEHHY CTYIIeHb Mepexoja 0TbHb alCoJTHAIO peskliMa Kb
roHeTuTynioHamu3My. Taws Oapapckasd KOHCTHTYLIA 1818 Troaa
Bb Tur. I, § 1 sagBiasgern, 410 ,KOpoJab €CTh BEPXOBHEI I1aBa
rocyjaapersa, coe/A\llHAeTs Bb cBOeMb JUIl'h Be'h mpaBa rocyaaper-
BEHHOII BJIACTII I OCYILIECCTB/IACTD HX'b COIJIACHO JAHHHIMD UMD 1
VCTaHOB/JAEHHBIMD B HACTOALLCH KOHCTHTY I IOCTAHOB e HIAMD “ ).
To me cocpenorouenie Beeli Be.p'xouuoﬁ BJACTH BDb pYyKaxb
MOHApXa, lepejaHHoe 10YTH B'h TORJAeCTBEHHHX'h BHPAKEHIAXD,
MBI HaXoJUMb Bb KOHCTHTYLIAXD Dazema 1818 r, § 5 2), Biop-
TeMoOepra 1819 r., ri. 2, § 4 3), I'eccena 1820 r., § 4 %) um 1p.

lanpabdmee o6ocHoBanie 1 yrpbivieHnie MoHapXHuyeckii
IPUHIUITG MOJAYYIIb Bb AbATeabHocTH HbBMenraro comosa, Bo-
0011e TOBOpsA, Bpask/1e0HO HACTPOEHHArO Kb KOHCTUTYILIOHHOMY
ABHIKeHI0 BB ['epMaHin 1 craBHBIIAr0 BCEBO3MOJKHBISI IIpe-
rpajgbl ero passurio. Ys:ke Ha KoH(epennin BB Rapiac6aab
1819 roja, Bb KOTOPOIl NpUHSMI yIacTie JUIb HBROTOPH Ipa-
BUTEJIBCTBA HBMEIKUXB IocyAapcTBb, SCHO CKasaJloch HT0 Ha-
[papleHie HOJUTHKM €0I03a, MOJy4YuBllee o puiiajabaoe npu-
sHafie ma koHdgepeanin b Bhab 1819—1820 rr. Cr. 57 BbH-
CKUX'D 3aKJTOYNTEJBHBIX'D AKTOBB Takb (HOPMYIUPYETb 3T0 0C-
HOBHOe Hava’ao HbMenkoili rocynapersennHoctd: ,Takd Kakb HbB-
MeIRill c0103b, 34 HCKJIYeHieMb BOJbHBIX'D T'OPOJI0BD, COCTOUTD
13h CYyBEPeHHHXDb KHA3ell, T0 COOTBBTCTBEHHO YCTaHOBIEGHHOMY
ATHMD  00CTOATeALCTBOMD  NPUHIMILY BCA  TOCYJAapCTBEHHASN
BJACTH OCTaercs coeJuHeHHOIl Bb Juwb riaBbl rocyjapersa, n
cyBepeH’h MOskeTh OHTH CBSA3AHD BB CHJIY KOHCTUTYIIN coabii-
CTBieMB COCJOBIIN JINMIb BB OCYUIECTB/JIeHIN HBROTOPHIX'D Olpe-
ABJIeHHBIX'D UpaBb®, a ¢T. 55 NpeJoCcTaBisdeTrhb CYBEPeHHBIMD
MOHApXaMb ,yperyiauposarh aT0Th BOIPOCH BHYTpPeHHET sRIBHU
rocy/1aperBa, I. €. BBejJeHie KOHCTUTYLIH OB TBMb yel10BieMb,

1) Zacharii. Die deutschen Verfassungsgesetze, 105 ff.
) Zacharia, ibid., 331.
3) Zachariii, ibid., 295.
+) Zacharii, ibid., 401.



qTo0K MM OBUIN NPHHATHE BO BHIMaHie Kakh 3aKOHOMD yCTa-
HOBJEHHBIS COCJHOBHBEA npapa (stindische Rechte), rar® 0 cymie-
CTBYOINIA BB JaHHCe BpeMs otHouenia“ 1), [lo cropavs Hlyabne
cyliecTByert GoJblnoe pasimiie Mes 1y BBHCKIMD KOHIpeccoM'b
1815 r. u KoH(pepennieii 1820 r.: ,Bb TO BpeMs Karb BT 1815 roay
Ilpyccia, I'ammoBep®, MeJakis rocymaperBa M JApP. BHIBHHYJI
MHHOMYMDB COCI0BHHXD HpaBb (Rechte des Landsténde), roto-
PHI J10KREeHD OBI'L ORTH MOCTABAEHD 1101h BAlLNTY COW3a, BD
1820 1. OBUI'L yCTaHOBIEHD MAKCHMYM'D, BB Hpebilaxsb KoToparo
JOJISRHO OBLJIO OCTABATHCSI Kaskj10€ TOCyIaperBo® 2).

SarbyMb HbBMenkiii cow3b BB nbiaoMb paxh mocranoBiIe-
Hill pasBuBaerDb STOTDH IPHHIMI'L, ycraHoBIeHHHT Ha BbHCKOII
KOH(pepeHLiN 1820 ToJa 1T BB TO ke caMoe BpeMs CTpeMHuTes sa-
Jepsarh KOHCTUTYIIOHHOe aBiskenie BL I'epmanin. Ha ocroBa-
HI 9THXD NOCTAHOBJAEHIN MOHApXHYEeCKifi NPUHINID J0JMKEHD
OBLIH OCTABATLCHA HENPHKOCHOBEHHBIMDL NP OCYIIECTBICHIN €O-
CJOBIAMI HMDB NPHHAIERAINXD 10 KOHCTHTYUIN HpaBb *).
HbmenrnMb MoHapxaM’b BMBHEHO 0RJI0 BB 0043aHHOCTL OTKJIO-
HATH BCAKIA NETHIIN coc/oBiil, HaxoQsdmigcsa BL HpoTHBopbain
¢b HTHMD OpuHIUIOMD *). Colo3HB TpaBUTeILCTBA 005S3aHH
Obli HAOM0aTh 3a ThMDB, 4T0OH UbiicTBYOLLIA ¥ HUXD TOCY-
JApPCTBEHHBIST YUpeskAeHis M 3aKOHB He pacxoJuanch OB Ch
OCHOBHLIMI HOJIOSKeHIAMU €0I03a: Bb HPOTHBHOMD cIydah OHI
TOTYACH ke OBLINM OGA3AHBI BO3CTAHOBHUTL HAPYIICHHOE MEsKR1Y
HOME coruacie 5). Cpoboja medarn, coo030BB Oblla [MOCTABIEHA
Bb CTBCHUTENhHHS YCJIOBiA ©) 1M T. I. 1 7. A.

Ho mocranosiaedia »Tm He MOV, KOHEYHO, OCTAHOBUTH
KOHCTUTYIIOHHAr0 ABHsA&eHIa BB l'epmanin. Bpemenmno nmir 3a-
JepikagHoe, OHO BHOBDL IIPOABIAETCS I0H BJiSHieMb 10JbLCROI
pesoionin Bo Ppannin 1830 roja, oxparmBag coion Ha STOTH
pasnb ocraBuligcs BHDB KOHCTUTYIIOHHAro mnpeodpasopamia HB-
MeIlkisl rocyjapersa sa HCKJI0YEHIeMD ABYXD OOJLIINXD Aep-
sapb llpycein n Aperpin.

1) Wiener. Schlussacte von 1820, em, Zacharii, ibid., 15 ff.

2) H. Schulze, Einleitung in das déutsche Staatsrecht, 309 - 310.
%) Bundesbeschluss vom 16 Aug, 1824, em. Zacharii, ibid., 30.
4) Bundesbeschluss vom 28 Tuni 1832, ibid., 31.

%) Bundesbeschluss vom 23 Aug. 1851, ibid., 48.

%) Bundesbeschliisse vom 6 und 13 Tuli 1854, ibid., 51 n 57.



Bosaugkmria torga KOHCTUTYININ WM Tpeo0pasoBaHHBES BD
THXb rocyaapersaxs, IAB oHB OBUIM yCBOCHB paHblle, 110100HO
KOHCTHTYIIAMD NpellecTBYOILEeH ATOXIH, BCRITBI0 MOKOWTEA HA
MOHapxmueckoMb npuaunbd. Owb ocradnenb YysKABMI OTB/E-
YeHHBIXD NPUHIIIOBD J0TOBOPHOIT Teopinm, HApOJIHATO cyBepe-
HuTeTa, pasybaenia Biacreit Monreckbe u T. 1. '). ,CyBepeH-
HBIA MOHApXb BB KavecTBE BepxXoBHAI'0 DJIABH T'0CYJIapeTBa
coe/llHAeTh BB cedb Bewo HepasAhIAbHYH TrocyJapCTBeHHY
BJACTH I OCYMIECTBASETDH ee yKasaHHBEMD Bb KOHCTHTYLIN 11y-
TeMDB* IacuTh § 3 Komerurynin BpayHnmseiira 1832 rojaa 2).
Coaa ske MOskHO orHecrin RoHeruTynin Cakrcenb-Melinunarena
1829 1., § 3 3), Carcenb-AaprenGypra 1831 r., § 4 4), Caxco-
min 1831 r., § 4 ), Kypreccema 1831 r., § 10, ¢) I'anHOBEpa
1833 r., § 6 7) U Ap.

Haronemrs, colpitiga 1848 roja paspyllian IMMOCIbAHIO0
TBepABHI HbhMenkaro a6codiorHaro peskuma. IIpasaa, b I'ep-
MAHII ,PeBOJIOIISA OCTAHOBIVIACH Iepelrb TpoHOMDB® S), HUrAh
OHA He COMpPOBOJKRIAIACH TaMb HACIHJILCTBEHHBIMI IIePeBOPOTAMH,
HO, ¢b JAPyroil cTOpPOHH, He 0cTaBal0ch 00/bIIe HI 0HOT0 rocy-
JaperBa, HeRI0YAs, BIpoueMb, MekaenOyprb. COXpaHUBILIN
CTAPO-COCJIOBHOE YCTPOIICTBO, KOTOPOE MPOLOJIKAIO OB SRHTH
Bb yCI0BIAXD craparo mopsara. Cp 1850 roga n Ilpyeccis Bery-
[JIa Bb YHEI0 KOHCTHTYHIOHHBXD TOCYAapeTBbh, BBeId y ceds
ROHCTHTYILiI0, HBCKOJABKO orTandapliyioces mo qopub oTh IIpei-
[IECTBOBABIINXE €fl ROHeTHTYIil ApYyruXb Iocy/1apeTBb.

[Ipyceras woHcTuTylis 1850 rojga Obla cosjaa MOAH He-
COMHBHHLMD BlisHieMb Oeabrificroli, HTPUHATOH HALIOHAIDL-
HEMB KOHI'peccoMb BDL 1831 1oy, XoTd Bb TO ke caMoe BpeMsd
OHA CYHIECTBEHHO 0TDH Hesl oramvaercs. Bb meil Wb Xaparrep-
HBIXD I8 Oedblifickoil KOHCTHTYWIH ¢T. 25, Bb CHIY KOTOpOH
,Beh BIacTH MEXOAATH OTH HapoAa“ I CT. 78, MpeaocTaB1aio-

) Cp. H Schulze, Einleitung in das deutsche Staatsrecht, 351—352.
2) Zacharii, Die deutschen Verfassungsgesetze. G395,

8) Zacharia, ibid., 536.

4) Zacharid, ibid., 574.

%) Zacharid, ibid., 159.

#) Politz, Europaische Verfassungen, I, 1, 613.

7) Politz, ibid., III, 571.

) H. Schulze, op. cit., 356.



s R

el Kopoan Juib B MOJHOMOYIA, ROTOPHIS HPHHAIERATD
eMy corJaachno I{OHCTIIT.)"IHII II 3aKR0HAMD, H3JIAHHBIML BB CHJIIY
T0ii ke rKoHerutynin® 1). Ho b Hell ubrb Takike H ¢TATh, KO-
TOpas SCHO ¥ Kareropudecku (hopMyampoBada OB COCPeLoTo-
gyepie Beell rocyjaperBeHHoil Biacrn BL JuIb Monapxa.

I rbwp #e Menbe npycckass KOHCTHTYIS BbH UPOTHBOIO-
JORHOCTL OeJbriiickoil, o00A3aHHOII CBOMMDL IPOHCXOsKIEHIeMD
I)EBOJIIOLLiH 1 OCHOBAaHHOII Ha AEMORKpaTHIeCKHXD HavajdaX'h, BCe-
bJI0 UPOHUKHYTA MOHAPXHYECKUMB HIpHHOHIOMDB. [lo MEbBHID
HBMenKIXD rocyaaperBoBb0BD He OBUIO Jaske HeoOX0ANMOCTH
SaHOCHTE €ro Bb HOHCTH'I‘}’LLiI{l, TaR'b Rai'b HPUHIHITL STOTD
OblIb  O0ILIeUpH3HAHD M Halleah CBOe BHpaskeHie enle Bb
npycckoMd semMckoMs mpavb, 1l 13, §1: ,Beb npasa u o0sa3an-
HOCTH TocydapcTBa II0 OTHOIIEHID Kb Ipas/jianaMb f_l(}'l')er’l.ll-
HAWTCSA B JUIB BepXoBHATO NIABH ero®, T. . MoHapxa. llepexols
ske Kb KOHCTATYUioHA/MI3MYy He Obll'b BB lIpycein, Karb i BO-
obme BDH 1'epManin, NIOJHEIMD pPaspbiBOMDL ¢b HPOILIBMD I
co3/laHieMd Ha pasBaJuHax’b o9TOI'0 HIpoullIaro COBepuieHHO HO-
Baro mnopgaaka. Onb o6osHadandb cobol cwopbe jganababiinee
pasputie, nupeobpasoBatie CYLECTBOBABUINXD TaMb TOCYA1apeT-
BEHHO-TIPABOBLIXG OTHOIIEHi{, M OPYCCRill KOpOJIb, COCPEeLOTO-
YHBasgd BbH CBOUX'L PYRaXh W ITpH I{()HL’-'I‘I'I'I")-'ILiII BCIO TOCyAapceT-
BEHHYIO B/JacTh, JHIIL OTpaHHYEH's HPIT €51 UU_}-"IJJ,GC'I‘BC[(_‘IIiII yua-
cTieMD JAPYIHX'D, YCTAHOBIEHHLIX'D Bh KOHCTHTYILI, OPraHoB. 2).
1) Constitution belge 1831, art. 25 n 78.

2) Cwm. Ronne, Das Staatsrecht der preussischen Monarchie, 5 Aufl.
Bd. 1. 7 ff, 204 ff. H. Schulze, Das preussische Staatsrecht, Bd. I, 159 ff.
Bornhak, Preussisches Staatsvecht, 1888, Bd. I, 127 ff.,, G. Meyer, Lehrbuch
des deutschen Staatsrechts, 6 Aufl, 245, Anschiitz, Deutsches Staatsrecht, g1
Holtzendorff—Kohler’'s Encyklopidie der Rechtswissenschaft, 1904, Bd. II,
489, 566, ero e, Die gegenwirtigen Theorien iiber den Begrift der gesetzge-
benden Gewalt u. s. w., 2 Aufl., 2 ff. Hubrich, Deutsches Fiirstentum und deut-
sches Verfassungswesen, 1905, 147 u np.

Ca. MHTEpPECHBIS TPEHis MO BONPOCY O HEOOXO0IUMOCTH PerdaaMeHTi-
poBarTh TMOJHOMOYiSI HPYCCKATO KOPOJS NPH PeBH3IH KOHCTHTYIIH 5 JIeK.
1848 r. Bo Bropoit manark manarara BB 1849 rony, Arndt, Die Verfassungs—
Urkunde fiir den preus. Staat, 1907, Einleitung, 40 ff.— fI xorbas 661 yra-
3aTh HA CYHIECTBEHHOE PABIHYie —IOBOPHIL TaMb ske DBueMaprsh—Memay
Hameil npycckoii koacTATynieil 1 nocHyRHBIIAMK eii 06pasmoMB KOHCTHATY -
uisimu Genbrifickoil m gpannyscroii. ¥ Hach yiake uU3AaBHA CYOIECTBYETH
CAMOCTOATEbHAS KOPOJeBCKAas BJACTh, KOTOpAas, Npapia, BH TedeHie IO-



Bo Bropoii nomopuah XIX cr. wbMmenkad rocyiapcTBeH-
Had SKH3HL cabaata ganabmbiiinie 0 3HaYNTeNbHBEE IDACK 10
IyTH KOHCTUTYILIOHHAr'O pas3BHTiA, HO U Temephb elle MOHApXI-
Yeckill NPUHIUI'D, 110 CI0BaMb NePMAHCKHUXD YUYeHHXD, pe-
CTaBIseTh c00010 (YHIaMEHTD, HA KOTOPOMb BHICTPOEHO 3JaHie
HbMenkoit rocyaapersennoct. Temepb TOJbKRO MOJIUTHYECKAS
CTOPOHA €ro, CHIpaBlllad Takylo poJb Bb SIOXY CYIECTBOBaHIA
HbMenkaro cowsa, Korja OHB ObI'D BHJBHHYTH BB KadecTBH
fapbepa NPOTHBD ROHCTUTYIIOHAIN3MA, OcTaBjleHa HayRoi. 1)

CoBpeMeHHEE® H3CTBI0BATENH HOAXOAATD Kb HEMY HCKIIO-
9UTEJBHO C€b TIOCYJAapPCTBEHHO-IPABOBON TOYRN 3pbHiA, BH-
CHAITH OPHJAMIECKRYI0 IPUPOJY HSTOr0 NPHHOHIA U yeMa-
TPUBATH CYMHOCTH € BbH TOMD, YTO COCPEIOTOYNBAITH BCIO
rocy/lapeTBeHHYI0 BJacTh BB Jaunh MoHapxa, IPH3HAITH Bb
HeM'b eJMHCTBeHHA0 HOCHTEId Beeil ed 1oJaHoTH (quoad jus).
Rarb 1 npesrze, 70 BBe/JeHid KOHCTHTYI[IOHHAIO PesRUMA, TAKD
i Tenepb MOHapX'b, KOHIEHTPUPYS BDH CBOHXD PYKAXB BCI TO-
CYJAPCTBEHHYI0 BJIACTH, TPOJ0JIKAETD 0CTABATLEA HCTOUHUKOMbD
BJACTH BCBX'B JAPYTUX'D YUpeskJIeHill M JWlb BB TOcYIapeTBh,
HCTOYHIKOMD, OTKYJa OHI YeplanTb ¢Bom 1mosgHoMoqis. Kro ske
co0CTBEeHHAS] BJACTH OCHOBHIBaeTCs He HA KOHCTHTYUIN, KOTOpas
UMb CaMUMD OKTPOHPYETCs, BHIBOANTCA He H3b KaKOr0-J1u60
NpaBoBOTO TUTY./a: OHB TOCHOACTBYETD, MO CJA0BAMD Seiijlen:,
BDb CHJIY €cOOCTBeHHOIT BiaacTi 2).

cabaHux's BT mepesaia 3HAYATENIbHYI0 94CTh CBOHXB IPaBh HAPOILHOMY
OpeacTaBATeNbCTRY, HO ¢biaana 970 coBepIIeHHO 106pOBOIIBHO, 10 COGCTREH-
HOMY skexanio. IIpyccis Beerna Obl1a BB CHIAXTD, ecilii OBl TOJBKO MOKe-
a0 MPaABUTENBLCTBO € KOPOJIsS, BOCHPOTHBUTHCH STOMY JIRHKEHiI0, HIy-
memy u3®h Ppannmin... Hama ropodeBckas BIacTh OTIHYAETCH OTH KOPOJIEB-
croit Baacra Asraim, ©pannin u Beabrix, raaBEEMB 06pazoMb, Bh TOMbB
OTHOIIEHIW, €UTO TAMEH KOPOHA TepejlaHa KpPOBABLIMH PYRAMH EROJIONIA
mapereyomeif amHACTIH Ha THBX'B YCOIOBIAXH, KARiA OHA, T. €. PEBONIOIiA
HaUIa HeoOGXoIMuMBIME BHICTaBUTEY. Arndt, op. cit., 176.

1) Kpacuopbuupyo samurTy MOHADXHYECKATO NMPHHINOA CH TOJIHTH=
gecroii Tourkn spbuis cm. y Stahl's, Das monarchische Princip, 85 ero Phi-
losophie des Rechts, 1878, II, 2, SS. 372 ff., v ocobGen. 383 ff., 393 ff.,
401 ff,, 413 w 1. n

2) M. Seydel, Bayerisches Staatsrecht, 2 Aufl, Bd. I, S. 170.—_Alle
seine Befugnisse, ropopurs G. Meyer, stehenihm als eigenes Recht zu“. Cwm.
ero Lehrbuch des deutschen Staatsrechts, SS. 244—245.— Gegen die oft
wiederholte Wendung von dem ,eigenen“ Recht der Krone, moscusers



Taroe momoskeHie MoHapxa BB rocylapeTBh HAXOAUTH CBOe
o0bdacHeHie, 110 cJI0BaMb THXD ke YYeHBX'b, Bb TOMb, YTO YyCTa~
HOBJIeHIe KOHCTHUTYIIOHHAO CTPOs BH l'epMaHin BOBce He 03Ha-
YaJI0 KOPeHHOI'0 M3MbHeHid cyulecTBOBABILAIO BB Hell 10 THXb
II0PB T'oCyJapCTBEHHAr0 MOPALKAa M BBe/JeHid HOBAro, 0CHOBaH-
HAr'0 Ha HavaJaxb, COBepPIIEHHO el UyMmAHXD; HT0 OBUIO CKO-
pbe panpmbiiimee paspurie, npeo0pasoBaHie es HCKOHHBIXD I'0-
CyZapCTBeHHO-IIPABOBLIX'L NPHHIUIIOBD, 9T0 ObIa ,pedopma, a
He pesoawoniga“ !). ,Hanpasienie mpyccraro rocyzapcrBeHHAro
KopalJsd BB KOHCTHUTYLIOHHBEIL (papsarepn, roBopursb ['yOpuxmn,
moc'bloBaIo ¢o CTOPOHL IpaBuTelbeTsa Bb Ilpyccin mpu ca-
MOMD THIATEJMLHOMD COXPAHEHIN HeupephIBHOCTH €5 IIPaBOBOTO
pasBuria“ 2). U atu caoBa, cKasaHHBA 110 0THOLIEHI KB llpye-
CIM, MOSRHO NpUMBHUTL KO BCBMB HBMENKUMDBL rocylaperBaMb,
U3b KOTOPHIX'b HU OJAHO IpPH Hepexoahb Kb KOHCTHTYIIOHHOMY
PeRUMY ,He NpeJupHHsI0 COBEpIIeHHO HOBAro mepepacuperb-
JeHid Bjacreii u He NPeAOCTABHJIO MOHApPXy TOJbKO OII-
peAbIeHHLIXD [OJHOMOYill, BB 0COOEHHOCTU HCIIOJIHHUTEIbHOI
BJIacTu® 3),

OaHAKO, Tagkoe coeJdNHeHie Beeil BEpPXOBHOII BJacTH Bb
OJHOMB I TOMD ke Jaunb, Bb Jumb MoHapxa, BIoJaD coBMB-
CTHMO €b THMb, 4TO LIIPH OCYLleCTBIeHiN (PYHKILIL 8Tl BaacTH
MOHApX'b CBA3AHDb coydacTieMb oupeabaenbXxs Opraioshb: HapPO/i-
HAro IpeJcTaBUTeIbCTBA, MUHUCTEPCTBA, cyjell, He3aBHCHUMBIXD
I CaMOCTOATENBbHBIX'D Bb ceph npenocTarjIeHHOll HMB ROMIIE-
TEHI[IM, XOTA U NPUBHEBAEMHXDb Kb ABATEIBLHOCTH ero BoJeil
(quoad exercitium). ,IlpaBuiabHo mommMaeMBlili MOHApPXHUUYECKii
OpUHINND, roopurs llyabne, Bunoanh monycraers, 4ToOB KO-
POJaDL IpU BHIIOJHEHIM PasdandyHBIXD (QYHKIII rocylapcrBeHHoil
BjacTi OBUI'b CBA3AHD 3aAKOHHBIMIU IIpejuucaniaMm mn coxabiiet-
BieM'b JPYIHXb CaMOCTOATEJNBHLIX'D Bb CBOCil c¢heph opranossb

Anschiitz, lisst sich nichts einwenden, wofern damit nur Tatsache bezeich-
net werden will, dass die Kronrechte ihrem Triger nicht erst durch die
Verfassungsurkunde iibertragen werden sind“. Cwm. Holtzendorff-- Kohler's
Encyklopidie der Rechtswissenschaft, Bd. II, 8. 565.

1) Anschiitz, Die gegenwirtigen Theorien iiber den Begritf der ge-
setzgebenden Gewalt, S. 2.

2) Hubrich, op. cit., 149.

) Anschiitz s Holtzendorff—Kohler's Encyklopidie der Rechtswis-
senschaft, Bd. II. S. 489.

A. Arerchens.



TAaKNMDB 00pasoMb, 4TO ero BOJIA TOJAbKO OJarogaps 5STOMY BO3BHI-
ImaeTcss Ha cTeneHb rocyjaapcerBennoit poam* 1). ,IIpexcrasie-
Hie 0 MoHapx'h, moscHseTb TY ke MuCAb ['eoprs Meiieps, Rakb
0 Hocureah Beeil roeynaperBeHHOII BJACTIH, HHKOUMD 00pasoMdb.
He O03HAYAeTT, YToOH ero Biaacth Gbuta GesrpannuHa. Ha ocmo-
BAHIM NOCTaHOBIEHIl KOHCTHTYIIM OHDL CBA3AHD NPH OCYIIECT-
BJEHIM CBOMXDB LIPaBb 4Yacrbld col/i0JeHieMd onpelbleHHBXD
opwb, yacrTpo cobiicrBieM® Apyruxh opranoss *). llpmuems.
5Ta CBSISAHHOCTH MOHApXa olpelbJIeHHBIMI (hopMaMm, 5T0 yIa-
crie Bb (PYHRIIAXD BJIACTH Hapsijly ¢b HUMD N JAPYIUXDB Op-
raHOBDH HHCKOJBKO HE YMAJAAITh 3HaYeHIS I POIU MOHApXa B
rocyaapersb. OHB NpoaoJKaeTd 0CTaBaTbesl NEHTPOMD Tocy/1ap-
CTBEHHOI SRU3HU, NpPUHNMAaeTh BB Heil abareabHoe ydacrie, 3a
HUMB OcTaercst mocabjanee ¢10B0 BO BE'BXB rocy1apCTBEHHBIXD
abaaxs %), ero BoJs BepaskaeTb €000 BOJA0 Tocy/lapersa, HO
TOALKO (DOPMBI NpoABIeHisd es Tenephb HHBS, 9bMD OB
npesxae 1).

1) H. Schulze. Das preussische Staatsrecht, Bd. 1. S. 154.

2) G, Meyer, Lehrbuch des deut. Staatsrechts, 5. 245; ep. Takxe An-
schiitz, op. cit., SS. 567 ff.

3) ,Es darf keine Funktjon der Staatsgewalt von dem Monarchen
als vollig losgelost betrachtet werden“. Rénne, Das Staatsrecht der preus.
Monarchie, Bd. I, S 7, up. 7; cp. Brockhaus, Das Legitimititsprincip,
1868, S. 140.

1) Taroii BaraAa b ABAACTCH TOCHOJCTBYIOIMHUME Bh HbMmenroii nurepa-
Typb rocynapcrserHaro npasa. Kpomb NpHBEIEHBIXH yiKe MHOIO IHCA-
remeit . Gerber, Grundziige des deutschen Staatsrechts, 1880, SS8.77 ff.,
Brie BB Stengel's Worterbuch des deutschen Verwaltungsrechts, 1890, Bd. II,
S. 7ff., Schvarcz, Elemente der Politik, 1895, SS. 106 ff., Treitschke, Politik,
1898, Bd., 11, SS. 160 ff. u 1. x

Ta ke Mblcab npopojuress ¥ Laband'om® Ipu pacdiaeHeHin HMb
3aKOHA HA JBa BaRJOY9A0NIIXCHd BB HEMb MOMEHTa: cojlepikaHie 3aKROHA
(Gesetzesinhalt) n canknis 3aroHa (Gesetzesbefehl) u npu npusHanin UMb
3a OMHOI JMmMb CaHRIieil, NpHHAINeKAUel MOHAapXy, Xapakrepa 3aKOHO-
NATeNBHOIl BIACTH BB [OCYIAPCTBEHHO-IPABOBOMEL CMbICHH caoa—die
Sanction allein ist (Gesetzgebung im staatsrechtlichen Sinne des Wortes.
Cu. ero Staatsrecht des deutschen Reichs, 4 Aufl.,, Bd. 2, 5S. 3—6.

OTrOMOCKA YKASAHHATO HAUPABIEHis MOMHO BCTPBIHTH H BB pyc-
croii amreparypb, em., mamp., A. A. iRpanes, Ot bTeTBEHHOCTH MHUHHCT-
poss, 1909, cr. 41 --42.—0 MOHAPXUIECKOMD npuanunt em. H. . ITaaienko,
Cysepenuters, 9. 2, ra 3, A. C. Axerchess, craren BB I0puaniecruxs.
Samucraxs 3a 1908 m 1909 rr. m ap.



drn B0a33pbHid HBMeNKHXD YYeHBIXB HA IM0J0KeHie Mo-
Hapxa Bb rocyjaapersb, a Bmberb ¢b TBMB M HA Hpupoay
KOHCTUTYI[IOHHON MoHapxim, Ha TH Havyaga, Ha KOTOPHXH OHA
HOKOHTCS, OTPA3WINCh Takske CYUIeCTBEHHLIMD® 00pazoMb H Ha
NOHUMAaHIN MMM II0JI0KeHis N PO MHHICTPOBDL BB CTpob co-
BpeMeHHAro rocyjaapersa,

IT.

Yuenie, 0CHOBAHHO® HA MOHAPXHYECKOMD IPUHIUIDS, RHOBL
lepeaaerdb Bee yHpapieHie TocyAapecTBOMD Bb pyKH (Ge30TBBTCT-
BeHHAI'0 MOHApXa; HO, CYNTASCH €b HEOOXONNMOCTHIO JUISL MO-
HapXa [NOI3aKOHHAr0 yUpaBJeHid, 4Td ABJIAeTCA HPAMEMD caba-
CTBieM'h Ilepexojia rocyaaperBa oTh alCoanTHATO pPesrnMa Kb
KOHCTUTYILIOHHOMY, OHO IIPHBJIEKaeTh MHHUCTPOBL Kb- Y4acTio
BB aKTax’h IVIABH TOCYZapcTBa W IEPeHOCHTH HA HUXTD OTBBT-
CTBeHHOCTL 3a nocabamie. Hamboabe sapro u pbaro aro Ha-
npasjIeHie CKasajaoch Bb TpyAaxb HbMenKuXb y4eHHXD Byaneyca
1 bumoda.

Ecan Komerans BB ¢BoeMDb BO33pbBHIN HA CYUIHOCTH KOH-
CTUTYIIOHBOI MOHapXi HM30JUpYyers MOHApXa OTH IOBCe/1HeB-
HAro ydacrtisgs BB TOCY/IApPCTBEHHON SKU3HI M CO3/1aeTh /IS Hero
HCRIYUTeNbHOe, HefiTpalbHoe IoJoskeHie, 00a HasBaHHLIE Nil-
caTeJq CTAHOBATCA HA COBEPIICHHO IIPOTHBOIOJOMKHYID TOURY
3pbHIS 1 BHABUTAOTH NPUHIUI'G AbATENbIAr0 MOHAPXHYECKATro
yupasiaenig 1) Momapxs, nmo uxb MEbBHIL, d4BIdercss He TOJILKO
HOCUTEJIeMD TOCYAapCTBEHHOII BJIACTH, HO M. COCPEAOTOYNBACTTD
Bb CBOUXH PYKaxb Bee ed ocyulecrBiaeHie. Ho Momapx®s BB TO
ske BpeMsi (Ge30TBBTCTBeHD, HpHYeMb 3Ta 0(e30TBBTCTBEHHOCTD
KopeHnres, nmo Mabuilo Bumodga, ,BoBce He BBH TOMDB, 4TO OH'B,
KaKb yTBepskaaeThb DiaskeTonb, He MosKerh JAyMarh W IOCTY-
11aTh Helpago, a 00bsACHAETCS MPOCTO THhMB, 4T0 OHL HE TMOJ-
JESRUTD HUKAKOMY uenoBbueckoMy cyay® 2). A eciam 8To TaKb,
MOHAPX'D MOKEeTH CIBaoBaTe/bHO COBEPIUNTH MpaBoBapylileHie,
MOZKeTDh SIBHTHCS BHHOBHMKOMD TAKUXB IOCTYIROBH, KOTOPHE
OyAyTh NPOTHBOPBYNTE CYNECTBYOUNMD 3aKOHAMD.

1y Buddeus. Die Ministerverantwortlichkeit u. s. w, 17. Rischof. Die
Ministerverantwortlichkeit und die Staatsgerichtshife in Deutschland. 1859.
1 #£. 31 f%

2) Bischof, ibid., 25.



Rar®p ske OpUMUPHUTH TeIeph STH JABa TPOTHBOIOIOKHBIXD
HATAIA—BO3MOKHOCTh HempaBoMbBpHBIXD JbaHiil €0 CTOPOHH
MOHApXa I BB TO ke caMoe BpeMs ero 0es0TBBICTBEHHOCTH 1
TpedoBaHie MOABAKOHHOCTH YylpapieHis? KRakb rapanTupoBath
3aKOHOMBPHOCTH HPABHTE/HCTBEHHBIXD aRTOBD morapxa?—I'a-
PAHTIM HTH HpeiCTAaBUTeNI H3JaraeMoil Teopiil yCeMaTpuBaioTh
BBb TOME, 9TO OHM 3aCTaB/10Th MHUHHCTPOBDL Y4acTBOBATbH BbD
Kask/10Mb akTh TJIaBH rocy/apeiBa, BO3BOAATDH HUXD Ha CTENEHD
LHE00X0IMAr0 KOHCTHTYIIOHHATO oprana“, (6e3b KOTOparo Mo-
HAPXB He MOsReTb O000UTHCH BDb CBOEIl [paBUTEIbCTBEHHOII
abgareapnoceru. OropHEDB MuHUCTPH 00320 COABICTBOBATL MO-
Hapxy HOpH OCYIECTBICHIM MMDB (PYHKILH BIaCTH, TMPHIEMD 5TO
coabitersie nposiBasieresa Bo BHD BB (popMb KOHTpaCHIHHPOBaA-
Hisg Wil CRpBILICHIA MM aKTOBD IVIABHL I'OCYAaperBa. Ronrpa-
CHTHIPOBAHIEMDB 1 TOJIBKO UMD OJAHUMD OHHU NPUHIMAOTD Ha
ce6s OTBBTCIBEHHOCTD BMBCTO MOHApPXa II II0JBEPTaibTCA Haka-
BaHi0, €cJll KOHTPACHIHUPOBAHHEIL HMI aKTh COACPRITD Bb
ce0h MPOTHBO3AKOHHLIE AIeMenTs !). Bb BTOMD CYyHMIECTBEHHOE,
phiiapiiee sHauenie Beero HHCTHTYTA OTBBTCTBEHHOCTH, I BC:
ed ujes meuepnbiBaercsa ThMb, UT0 MHHHCTPD HECeTh Hakasa-
Hie me 3a cpoe coOcTBeHHOoe hamie, uTo HpoTHBOPBUMIO OB
IPIHILIIY ABATe bHAP0 MOHAPXIYECKaro ylpaB/emid, HO HCKY-
maers Th MpoCTYHKI, TAKECTh KOTOPHXD JIeRITH Ha MOHAPXD 2).
Ero orsbrerBeEHOCTD HPOCTHPAETEA TOADKO Ha CKpBIICHHBE
IIM'b AKTHL MOHAapXd, IMII oJHIME orpaHmunBaercd. dro ske Ka-
caercs ero coOCTBeHHBIXD AbBAHIN, KOTOPHIA OHD MOMKETH COBEp-
LINTEH Oes® BhaoMa MoHapXa IJIH Jaske BOIPEKH ero Boab, TO
3a HUXD OHD MOLIeRITD JUIIL 00111eil OTBBTCTBEHHOCTH J0/LRHO-
CTHBHIX'D JUI[B 2).

Yuenie 910 MoskeTH OHTH pascMarpuBaeMO Kakb IONBTRA
corviacoBarTh HadaJa craparo, y:ike OTMKHUBIIAro CTposd, COCPeAO-
TOYMBABILIALO Bh PYRax’hb MOHApXa BCIO HOJHOTY BAACTH, MOHApXa,
He 3HABIIATO HIKAKHXD CAepAeKb, HIKAKMXD OrpaHndeHil, cb
TpefoBaHieMDb, IpPHHECCHHEMD Heell ROHCTHTY LIOHAJII3MA 11
3ARII0UA0MINMES BB TOMD, 4TOGH Bee YIIpaBieHie cBepxy [0-
HH3y OBLIO 3aKOHOMBPHHMD, YTOOH 1 BIaCTH MOHApXa HE MOII4

1) Bischof, ibid., 30, 35, 44, 47.
) Bischof, ibid., 30, 55.
3) Bischof, ibid., 30 ff.
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BHHTH 82 TH PAMKI, KOTODH YCTAHOBICHH JLIA HES 3aROHOMD.
M aBropH paseMaTpHBaeMoil Teopill HALLIM HTO CPEACTBO npu-
MUpeHis BB HHCTHTYTH MIHHCTPOBD, MPIYeMD OHII coBepIIenHo
He TOHSIIH MX'D MOJOSReHId I XD oIl Bh HOBOMD rocyaapcrsb.

Momapx® y HHXb, KaKbh W Hpesae, caMb yupaBidersh To-
CVAAPCTBOMD, & MUHNCTPE HE TOJIbKO 00d3aHBl BHUTOIHATE BO3-
JOMKEeARHS HA HUXD HOpYYeHid, He TOJABKO HHU3BEeIeHH KD POJII
HACCHBHEX'D HCIOJHUTE TR UYsKNXD BeabHiil, HO 1T IIOCTAaBIEHE
ellle B MOJIOKEHIe MYUeHUKOBD, MCKYHNAOIIUXD CBOMMD Haka-
samieMd uyskie Tpbxm 7). HeHopMaabHOCTH 1T yJ0BHIIHOCTD
TAKOTO TOJ0KeHis He OwBLIa, pasywbercs, CKpHTa U OTH HHIXD 2
Ho apyroro BXoZa OHN He BB, JIMIUBDL MUHEHCTPOBD MO
OTHOIIEHID KH MOHAPXY BCAKOH €caMOCTOATENLHOCTI, OHIL Ipe-
BpaTHJIN UXb TOIbKO BL IIHPMH, NPUKPHBAOILIS HE3aROHHOE
[I0BeeHie TJaBH rocyjlapersa.

CaMo coGolo pasywbercs, uTo Takoe UX'b HOJT0:KeHIe, PO~
Tupopbualiee BCARMMD (PUAOCOPCKIMD I HOT0KHUTEILHO-—IIpa-
BOBHIMD IOHATIAMBY, AaJeK0 He COOTBBTCTBYeTH TOH PO,
Rakas UMb IPIHAICRITS Bh ROHCTHTYIIOHHOMD I0Cy1apersb.
Jlage TaMb, TAB MOHAPXUUECKiN BJeMEHTH ABISETCA NbaATeNb-
HEMD (PARTOPOMD TOJANTIYECKOIl RUBHN, TABL IpednBaHie MI-
HIICTPOBD Y BJACTH 00yCI0BIUBaeTCA TIAaBHHMD  00pasoMD,
XOTSI U He HCKIOYNTEeIHHO, kejJaHieMD MOHApXa, MUHHCTPH
110JB3YI0TCST U3BBETHOI caMOCTOATeNbHOCTHIO, KOTOPas, RaRD ME
VBILAUMD HIKe, HEe PasphBHA Ch HOHATIEMD KOHCTHTYILIOHHAIO
rocyjapersa. II TaMb MOHADXDH HUKODIA HE MOKETH NPHHYAUTH
MHHHCTPOBH CKpBUNTHL TOTH €BOIT aKTh, KOTOPHIL OHM HAXOAATD
IPOTHBO3AKOHHBIMD 1IN BPeJAHBIMD s rocyiapersa. Bb ayu-
pleMDn caydah MoHapXb MoKeTh CMBCTUTH HUXB Cb J0JKRHOCTIE
I 110JBICKATH APYTHXB JHIb, TOTOBHXH MOADL CBoeil orBBT-
CTBEHHOCTHIO TIOIEPSKATD €0 HOJUTHRY. & MUHHCTPOBD BCerja
coxpamsiercst uspberHas cpoGoaa AbiteTBiss, OHM BCeraa MOTYTH
u30bskaTh OTBBTCTBEHHOCTH BH TOMDB CJAydab, €CJil OHH Pacxo-

1) Cp. Samuely. Das Princip der Ministerverantwortlichkeit, S. 21.

2) , Fs soll der Minister Souffre-douleur des Monarchen sein—ein allen
philosophischen und positiven Rechtsbegriffen so zuwiderlantendes Verhil-
tniss, dass es nur da und nur so eintreten kann, wo und wie es ausdriicklich
und ganz besonders festgesetztist.“ Cm.y Frisch’a Die Verantwortlichkeit u.
s. w. S. 188, Buddeus. Die Ministerverantwortlichkeit u. s. w. 8. 5.



IATed BO B3MI8aXDb ¢b MOHAPXOMB, CTOUTH HMDB TOJIBKO BOC-
110JIb30BATHCA IIPUHALIERAUINMD UMD IPaBOMB CBOOOHAIO BHI-
X0/1a BB OTCTaBRKY 1)

Yro e crasarb 0 TBXb rocyaapersaxb, b MUHHCTEPCTBO
HOYTH HCKJIDYHTENIbHO 3aBHCHTDH 0Tb [HaJarhb, ©AB TOrh MM
HHOII BOTYMD UXB ompexbisers co(ow ero cyanOy, rab riaash
rocyjapersa Bh 60JIbITHHCTBD ciaydaeBd npuxoanTes JHIL TpH-
3HBATH KO BJACTH THX'H JUI'B, KOTOPHXb €My yKasblBaeTh nap-
JaMeHTCKoe (OJLINMTHCTBO?

Teopin oTy noMuM0O TOro, 4YTO OHA COBeplIeHHO Hemlpa-
BIUIBHO H300paswaeTb [0J0sReHie MUHICTPAa BL Tocylapershb,
HeJlIb3s NPHHATH eule U [I0TOMY, YTO OHA COJAEPRITH BL cedb
HBROTOPHSA I0J0ZKeHIA, HOCOBMBCTUMBL ¢b MOHATIEMb KOHCTH-
TYLIOHAJIH3MA, AAOIis BO3MOMKHOCTH IIPOBOANUTH BB yIIpaBleHie
JUYHYI TOJUTHRY MOHApXa, He CUATasch HI b IOCTAHOBJE-
HiAMI 3aK0Ha, HII ¢'b TpeOOBaHIAMI HHTEpPECOBD roeyaapersa. Bo
caMoMb BB, MUHNCTPH, TOBOPATHL HpeACTABUTE/ BTOH Teo-
piit, 0TBBTCTBEHHHE TOJABKO [TOTOMY, YT0 MOHAPX'h 0€30TBBTCTBeHD;
3a CBOM sKe COOCTBeHHBIE IIOCTYIKH, COBEepIIeHHHE UMI (e3b
ydJacrigs MoHapxa, OHH He IOo/IeRaTb OTBBTCTBeHHOoCTH 2). Kean
OBl ATO OBLIO Takb, MOHapXb, zaMbuaern CaMysau, MOrb OH
3J0YIOTpelIATh ¢BOell BJIACThI0 W LPEBPATUTh MUHUCTPOBD, 3a-
BHCHUMBIX'b OT'H HEr0 I ¢BOOGOJHBIXH OTH OTBBTCTBEHHOCTH Iie-
peab HApOJHBIMI [peJICTaBUTeIIMI, BT opyiie cBoeil JuaHoii
poan 3). Ho mummerps, Bepamasach ciaoBamu Kerchove de Den-

1) ITlporusonomao:xuaaro mubria Bornhak, roropniii orpumaers orsbT-
CTBEHHOCTL MHHHCTPOBDH 3a 1BI1ecoo6pasHOCTh KOPOJEBCRIXD MBponpis-
Tilf RKAKBE HECOMIACHYI0 €¢h MOHAPXHYECKHMTE YIpaBileHieMs W BMbBbHAETH
AMB BB 0083aHHOCTE CRpBIIATH cBoeil momamuckio Beb sakonoMbpHBIS pac-
nopsizreHia wopoad. ,IlInpoko pacnpocrpaneHHBIi B3rMAAB, 970 MUHHCTDY
J0sHa ObpITh IapaHTHPOBAaHA OTCTABKA IO €ro mpocshb, orphyaers ToaIbRO
IMApIaAMEHTAPHOMY CTPOI0, BH KOTOPOMD BJACTHTENL HHU3BEIEHH Kb I0JI0-
JREHII0 MAIMHBI, HasHadaoued u yzaraomeil muauctposs (Ministeranstel-
lungs—und Entlassungsmaschine). B® npycerkoMs rocynapcTBeHHOMB Npa-
BB OWDL JHINEHDH BCAKHXH NPABOBHIX'L ocHOBaHiH“. Cwm. ero Preussisches
Staatsrecht, Bd. I, S. 139.

2) Buddeus, op. cit., 139, Bischof, op. cit., 30, 36.—Hwmberca Bb BHAY,
KOHEYHO, OTBBTCTBEHHOCTH BB TEXHHYECKOMDB CMBICAB ciIoBa, T. €. nepeixb
HAPOJHBIMH TPeJCTABUTEIAMU. '

3) Samuely. Das Princip der Ministerverantwortlichkeit, S. 24; ep.
Tarke Frisch. Die Verantwortlichkeit u. s. w. 8. 189,
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terghem’a ,orBbreTBeHHB HE TOJABKO 32 CKpbBIJIEHHBE HMI AKTH
MOHApXa, HO Takme I 3a Th MBpoupiaris, KOTOpHS OHII HpeI-
NPUHAMATS JUYHO. Keam O 9T0 OBLIO  HHAYE.....A0C0J10-
TH3MY O0CTaBaJoCch OB IepeMBHHUTH TOJALKO (OpMY: MOHAPXD
0CYyILECTBIAND OB a0COMIOTHYI0 BJIACTH HE CaMb JHYHO, & NI
1ocpeAcTBb CBOMXH MHUHUCTPOBD ).

Orrogocki pascMOTpbHHArO Halpap/IeHids MOKRHO HATI B'b
TOH HJM WMHOII CcTemeHH IoYTH y BebXb Nos3aHbimux® mpes-
craBuTeseil HbMelKoil HayRU rocyrapersenHaro npasa. llpasia,
HIIKTO 13B HIIX'b HE yeMaTpIBaeTh Bb MUHHCTPAX'D CIBIBIXD Opy-
Aiit JIMYHON BOJM MOHApPXa, HUKTO M3'h HIXB HE X04YeTh BHIABTH
Bb HHUXD HCKyOUTeJell, HeCYLINXDh Kapy sa 4ysie rpbxi.

yMunauerpu, rogopnrs [llyabme, 1 Bb KOHCTUTYHIOHHOMD
rocyaapersb Mmpogo.sRaloTh ocTaBarbes CAyraMil KOPOJsd, HO
oHI 31Bch He cabIba opynid, a rocyJapCTBeHHEE MYJRU, IPI-
3BaHHBIC Kb COTPYAHAYECTBY €b MOHApPXOMD: Ha 0043aHHOCTH
HX'B JEeRHTD TIATEJIbHO H3CABI0BATH RAKA0€ NoCyAapCTrBeHH0e
MBponpidrie ¢b TOYKN 3pBHIA €ro 3aKOHOMBPHOCTH M IIOJIITII-
yeckoil 1baecooOpasHoeT M OTRas3aTh eMy BD CBOeMb cobii-
CTBIM BCAKIN pasb, KOrJa OHU HAWAYTH ero LIpOTHBOROHCTHUTY-
NIOHHKMD, HEe3aKOHHBIM'L I BPeJAHLIMD I TocyJdapCTBeH-
Haro Oigaronoiyuia® ?).  MuHuerpsl Bb KOHCTHTYIIOHHOII MoO-
Hapxim, mnoscHdern Adalbert Lucz, mocraBiessl BB OTHOCH-
TeJIbHO HesaBHCHMOe I0J0KeHie; OHH—T0cy/JapCTBeHHBe CIYTH,
a He JHYHBE CIYId MOHapXa, U MOHapXb BO BCHBXDH CBO-
XD [oCcyJapcTBeHHXB Abiaaxb c¢BA3aHb coxbiierBieMb M €O-
rIacieMd OTBBTCTBEHHBIX'D 33 HUXD MUHHCTPOBD. lIpmyems a1o
cormacie Ha Th nmiam MHHA ABAHIA MOHapXa ABIAETCA pPesyb-
TATOMB CBOOOJHATO M CaMOCTOATEJbLHAr0 H3CBAoBaHisdA HXD €O
CcTOPOHB MHHMeTpa“ 3). YewbXxm KOHCTHUTYIIOHAIM3Ma I pas-
BUTie TOJUTHYECKON MBIC/M clblaatil BB HacTOsIlee BpeMs
BOBCE HEHYRHHEIMHI U 0e310Je3HBIMII 3TH HATARKI CTApHXD
nircareliell, Takb pb3ro nporupopbuallia 31paBoMY CMBICIY.

1) Kerchove de Denterghem. De la responsabilité des ministres dans le
droit public belge. 1867, pp. 42—413.

2) H. Schulze. Das preussische Staatsrecht, Bd. 2, S. 889,

%) Adalbert Lucz, Ministerverantwortlichkeit und Staatsgerichtshofe,
1893, 88. 24—25; ep. Tarmke Passow. Das Wesen der Ministerverantwortlich-
keit in Deutschland, 1904, 8, 13 u mp.



Hukro nsb coBpeMeHHBIX'B IIHcareneil He JT0BOJIbCTBYeETCS
TaRyke KOHTPACHTHHPOBAHIEMDH MIHHCTPAMI aKTOBD TIJIaBHL T0-
cy/JaperTBa Kakb €JAIHCTBEHHHMDL H HeoOXOJAUMBIMDB 060CHOBA-
HieMs nXborpbrersernocr. OupoBepras cooTBBTCTBY OIS BO3-
spbuia ['eapia, oanad ush Goabe paHENX® HBMENKHXD aBTO-
poBb sambuaers: ,OHil T. €. 5TH BO33pbHisA HE MOPYTH OBITH HIPII-
HATH elle W TOTOMY, YTO MOJOKEeHie, 4T0 KOHTPACHTHHPOBaHie
ecth alcogoTHO HeoOXoanmMas (opma a1 o00CHOBaHis OTBBT-
CTBEHHOCTH, TpUBea0 OB Kb HeABUHIMD pe3yabTaTaMb, a HMeHHO
MUHHCTPH OBIM OBl Ge30TBBTCTBEHHE TOT/A 34 MEBHIIOJIHeHie
3aKOHOMD BO3JOSKEHHBIX'h HAa HHUX'D 00d3aHHOCTEI, a TakmKe I
sa Tb AbAHiA, KOTOPHA MPEeANPUHATHEL UMH CAMOCTOATEJIHHO
BHYTPU OTBeAeHHAT0 UMB Kpyra Abab“ !). OHn HAXOAATDH /14
9TOr0 Jpyrist, Goabe mMMUpORisA OCHOBaHISA, ycMarpuBag HXD TO
BB coxbileTBin €0 CTOPOHB MHHUCTPA HpPH BHINOJHEHIN MOHAP-
XOMDB NPABUTEILCTBEHHHXD AKTOBD HE3ABHCHMO 0T TOI popmHI,
BB KOTOpPOIT 9TO coUbiicTBie POSIBIIseTCs 2), TO BB OJIHOMD TOM'D
arrb. 4T0 COCTONIND MHHHCTPOMDB, & CabloBaTeIbHO W IPHHI-
Maelnb Ha cebsa 0083aHHOCTH 3alIUIIATh HPaBHTEJILCTBEHHBIA
whponpisaria kakb 3akoHOMBpPHBA U 1b1ecO0GpasHIA ?).

Ho Bwberb ¢b TbMb OHM He MOIYTH elne 0cBOOOIUTHCA
0Tb eTapoil ToukK 3pBHiA, oHI Beelba0 emle TPOHIKHYTH neei
MOHApXHYECKAro cysepennrera 1 000CHOBHIBAIOTD NOJOsKeHIe
MUHHCTPOBD BB rocyaapersh MMEHHO TBMB, UTO OHH IMPHI3BAHH
Takb WJN mHave coabiicTBOBATH MOHapXy BDbL €ro HpaBHTEdb-
CTBeHHOII NbATEIBHOCTH.

,3ajgaya  KOHCTUTYIIOHHAro mpaBa, TOBOPHTD CamyaJn,
3aRII09YACTCS BB TOMD, UT00H paspBuInTh HpoTnBopbaie Mesr1y

1) Samuely. Das Princip der Ministerverantwortlichkeit, S. 60.—Becpya
HeMHOTOIHCIAHHEBIST OTCIOJIA HCKIIOYEHIS HNpPHUBENeHb], MeXKAy NpodIuMb, ¥
Frisch'a; em. ero Die Verantwortlichkeit, 8S. 197 ca. Henpabui1sHEIMD OSTOMY
HaMB npejcrapaseres saxaiodgenie mpod. A. C. Anercbesa, 4T0 ,KOHTpa-
CUTHIPOBAHIe MUHHCTpA, yAocToBbp#AoIee ero (IpasuTeILCTBEHHAr0 aKTa
MOHAPX4) 3AaKOHOMBPHOCTH U CIYRUTH, 110 TOCHOJACTBYIOMEMY yuenito, ofoc-
HoBaHieMs MuHHcTepcekoii orpbrersennocTu. CM. ero BesorpBTcTBeHHOCTD
MOHApXa #U OTBBTCTBEHHOCTH NPABUTENLCTBA 1907, erp. 19. Boabe noxpoo-
Hbist sambuanis M. Be Moeit crarsb Kb yduenmiio o napaamenrapuamb,
Hypn. Mum. 0crumn. 1908 r.. ke, 4, erp. 76, mpamb. 1.

2) Frisch, Die Verantwortlichkeit u. s. w., 8S. 208 ff.

3) Frisch, ibid., S. 213.




6e30TBBTCTBEHHOCTHI0 MOHApXa, BHTEKalIeH NU3D IOHATIS Cy-
BepeHnTeTa 1 KOHCTHUTYIIOHHHIMD TpedoBaHieMb Beeobuieil rocy-
JapCTBEHHO-IPABOBOIl OTBBTCTBEHHOCTH, He paspylilad Bb TO iKe
caMoe BpeMsd UpHHINNA AbaTebHAr0 MOHApXHYecKaro yupasb-
Jenisg. Taxroii kopperTHBD (e30TBBTCTBEHHOCTH TaBH TOCY/Iap-
cTBa, He OXBaTHBaULiil, BUpo4YeM’b, BCHBXDL ciy4daeBb, HalLIN
BDL TOMB, YTO CBA3AJAU MOHAPXa BO BCBX'Db ero nNpaBUTeNLCTBEH-
HBEIXD JUbiierBiaxs coraacieMb 1 coabiictBieMd THXB Opranosb,
KOTOpPHE CTOATH OOLIKHOBEHHO BO IVIaBb IEHTpAJbHATLO yHpaB/ie-
HiST 1 KOTOpHE HecyTh OTBBTCTBEHHOCTH 3a cBoe coabiicTBie® 1)
sMonapxsp, rogopurs llaccob, ecTh eIMHCTBEHHHIT HOCHTEIDL
BCeI rocyaaperBeHHoft BJIacTH; HO /1 TOTO, 4TOOH OHBD HEe MOI'b
Ob 3a1uTOil cBoeil 6e30TBBTCTBEHHOCTH HAPYIIATH 3AKOHOBD,
BCh ROHCTHTYIIN eJUHODIACHO I0CTAHOBAAITD, 4TO ero phbiie-
Hig BB 00JaCTH TOCYJIApCTBEHHBIXD 1BJIB TOJABKO TOrJAa IOJY-
JaloTh pUANYecKoe 3HaueHie, ecjl oHb H01b3YeTCs Upil HTOMb
coabiterBieMd CBOUXDL MHIHICTPOBD, €CJAH MHHHUCTPH JIATH CBOE
coruxacie Ha Th HIM MHBIA NPAaBUTEJLCTBEHHHA JBAHIA ero Bb
(popMb KOHTpacHrHUPOBaHIs M TBMB CaMBIMb TPHHUMAITD HA
ceOsa oTBbrerBeHHOCTL 2a 1IX'D cojepskanie” 2). Kuie 6oabe pbsro
nposBIsgeTes sTa Touyka 3pbHia Bo Biragaaxs Ppuma. M-
HUCTPDH BDL TOCYIapCTBEHHO-IIPABOBOMDL  (KOHCTHTYILIOHHOMD)
eMBCab ¢aoBa, TOBOPUTH OHD, €CTh BEARIN, KTo HableHD npa-
BOMb KOHTpacuTHUpoBania“ %), a HBCROABKO HHKe, 000CHOBH-
Basg OTBBTCTBEHHOCTH MIHNCTPOBB, OHH saMbuyaernh: ,Coxbiier-
Bie MHHHCTpa NpH aKTax®s TJaBbl TocyjgapersBa MIpeicTaBIsgeTD
c00010 HeoOX0ANMOe yeJaoBie HXb I0pUAnYecKoll cuasl 1 abii-
cTBUTENbHOCTH. Ha HSToMb mOKOUTES Bee NOJOKeHie MHUHICTPA;
corviaulasch Ha U3/]1aHie MOHAPXOMD TOT'0 HJIH HHOTO akTa, OHb
STUMD CAMBIMD IIpeBpalllaeTdh ero Bb CBOil cOOGCTBEHHBLIH, OHB
TOJLKO Abaaern, Boobuie roBops, M3/aHie TON0 I UHOTO arTa
BO3MOKHBIMDB 1),

1) Samuely, Das Princip der Ministerverantwortlichkeit, S. 57.

?) Passow, Das Wesen der Ministerverantwortlichkeit, S. 12.

3) Frisch, op. cit., S. 7.

1) Frisch, op. cit.,, S. 192; ep. raxme Grundlach, Das Wesen der Mi-
nisterverantwortlichkeit u. s. w. 1904, 88. 22 ff. Lucz, Ministerverantwort-
lichkeit und Staatsgerichtshofe, 1893. SS. 13, 33 ff. Maurer, Die Ministerve-
rantwortlichkeit in konstitutionellen Monarchien, 1899, S8. 29 ff. Tezner,
Die rechtliche Stellung des @sterreichischen Gesammtministeriums, BB
Griinhut’s Zeitschrift fiir das priv. und 6ff. Recht der Gegenwart, Bd. 22.




O ToMB, UTO MUHACTPD KaKb JHUIO, 3aBbayoluiee 0TAbib-
HOIl OTpacibi0 yupasieHid, IpHU3BaHD CBepXDh TOr0 elle M RD
caMoCcTosaTe bHOI JAbsTeIbHOCTH, KOTOpas Bb YCJAOBIAXD Ipa-
BOBOI'0 lOCy/apcTBa MOKeTh pasBUBATHCH TOJBRO BB PaMKaxb,
YCTAHOBIGHHBIX'D 3aKOHOMD, 0JHHI H3Bb HUXD T[OBOPATDH JHIID
MIIMOX0I0MDB, He mpujaaBas eii pbmawoniaro sHaueHisi Bb IM0J0-
sReHINT MHHHICTPOBD ), a Apyrie, XoTd W YHOOMHHATH 0 Heil
HapaBa'b ¢b coxbiicrsieMb MUHHCTPA MOHApXY, HO BHIABHIAIOTH
BB llepByl0 ovepeilb mocabamee 2).

Hiuske MBL ocTaHoBHMea MOAPOORBe Ha 110J10KeHIN MHHH-
eTeperBa Bb KOHCTUTYHIOHHOMD rocylaperBb. 3abeb ke oTMDb-
TUMDb, 9T0 HhMelkie yuensie GJAH3K0 HOAOILIH Kb pasphIleHio
BOIIpOCA, HO yeMOTPBINM HenpaBUIbHBEIN BHXOATL 183b HEr0 TOJMb-
KO IOTOMY, 94TO BB CBOHXD B033PBHIALH Ha LUPHUPOJLY KOHCTH-
TYIIOHHON MOHapXill OTHpPaB/IAINCH OTH JOKHON HAEH MOHap-
Xmdgeckaro cypepenurera. KommeHTpupys B0 NOCY1apCTBEHHY O
BJIACTH BbH pPyKax’hb MoHApxa, ycMarpuBas BD HeMD €IMHCTBEH-
HATO HOCHTeJAs Beefl es HOJHOTH, OHMH, BDb OTJAAYie OTH adco-
JIOTHATO CTPOS, YCTAHOBHIM 0COOBIE CHOCOOB HIpOABJIEHIA ATOl
BJIACTH, CBA3ABH MOHApXa IIPII OCYIIECTBIEHIN eMy IpHHaLle-
SRANTXD (PYHENI cofmoaenieMd onpeAbleHHBXD (POpMb, co-
biierBieMd Bb KOHCTHTYILH yCTAHOBAEHHHXD Opramosb. I1 mu-
HICTePCTBO sABIgered, 10 UXb MHDBHID, OAHUMD HU3D TARHXD
OpranoB®, corbiieTBie RoTOpAro HeoOX0AUMO0 MOHApXY JJI4d lpa-
BOMBpHATO BHIIOJHEHIST UMD (DyHRUIH ylIpasiIenid, s ocylue-
CcTBJICHIA eMy IpHHAUIeskalell aiMITHICTPATHBHOMN BJIACTIH. 10
AQJ0, MESKILY IPOYNMb, 0CHOBaHIE 0JHOMY HM3b HUXB, Seil1eo,
IPOBECTHl lapaLIe]b Meskly MHHHCTEPCTBOMD N HAPOAHLIMD
[pe/1CTaBITeNheTBOMD. ,Bb KOHCTUTYIIOHHOI MOHAPX1H, I'OBO-
pUTH OHB, MHHHCTEPCTBO BO3BBIIIAETCHA Ha CTENeHb ToCylap-

SS. 259 ff. H. Schulze. Das preussische Staatsrecht, Bd. 1I. SS. 887 ff, BB
ocoGen. 889, G. Meyer, Lehrbuch des deut. Staatsrechts, 6 Aufl S8. 248
683 u opyr.

Ara ke Toura apbuia nporonurea y Treitschke, koTopplil TOBOPHUTS:
.Aus dieser personlichen Unverantwortlichkeit des Monarchen folgt noth-
wendig, dass die Verantwortung fiir seine staatsrechtlichen Thaten, den
Kammern gegeniiber ihm abgenommen wird durch seine Beamten*. Cwu, ero
Politik, 1898, Bd. II, S. 154, \

1y Frisch, op. cit., S. 193, Passow, op. cit., S. 12.

2) Samuely, op. cit., SS. 62 ff. Lucz, op. cit., SS. 34 ff, Pistorius, Die
Staatsgerichtshofe und die Ministerverantwortlichkeit, 1891, SS. 164—165.
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CTBEHHAr0 OpraHa, KOTOPHIi, Mog00HO Jagjarary, orpaniiiiuBaerhb
BJacTureasd 1PH OCYLIECTBJIEHIN UMD Tocyl1apCTBeHHOI BJIACTIL.
IT0 orpanitdeHie BJIACTHTEIS MHUHICTEPCTBOMDB CIYKRHTD HeoO-
XOAUMBIMD J0I0JHEHIeMs OrpaHideHis ero JaHararoMb. Bb To
BpeMsa Kawb coABiicTBie Jamarara npoaBiderca W YpesBHYAiiHO
CYUIECTBEHHO BB 00JACTH 3aKOHOJIATEJILCTBA I PeryaipoBaHis
rocyzaperBeHHaro xossiicrsa, sHaueHie MUHHCTepCRaro corbii-
CTBisfl OTHOCHTCA Kb 00JACTH IPaBUTEILCTBEHHOI ABATe1bHO-
CTH, TOCYAapCTBeHHAr0 YilpaBieHid. J1o nocabanee coxbiicTsie,
KOTOpoe Takb ke, Kakb U cojbiicTBie co CTOPOHHl JIaHATArd, HE
MOJEeTh I He J0J7RHO BECTH Kb FOCIOICTBY Halb BIACTUTEIEMD,
CIOYKHTH PYy4areJbCTBOMB TOr0, YTO BB I'OCY1apCTBEHHOI RIIBHI
OCYILECTBATCA Th 3aK0H0AATEALHEIS 11 IIPABITEILCTBEHHBIA 11Pe/1-
MicaHis, KOTOPHS BHpaboTaHbl cOBMBCTHO ¢b JaHgraroMs. llo-
3TOMY He OyZerb MHOI'0 CKasarb, 4TO HAesd KOHCTUTYIIOHHATO
rocy/aperBa TOJABKO TOD/1a MOReTh CUNTATHCA OCYlIecTBUBNIeli s,
eCJaI  MHHIICTEPCTBO TOCTABJIEHO Bh TAaKOe CAMOCTOATEILHOE
oJoskeHie” 1), )

[IpmsHaBas 3HAYUTENBHYO 00 HCTHHB BB CI0BAXDb Sefi-
Jeid, ME ThMb He MeHbBe He MosReMb BIOJHDB Kb HeMy INpii-
coeUHUTLCA. Sefifennh n ero HbMenrie e1MHOMHILICHHIKH BD
CBOEM'b IOCTPOEHIN WHCTHTYTA MITHHCTEPCROIl BJAaCTI OTIpPaB-
JA0TCA 0Th MOHAPXHYECKAl'0 UPHHIUIE, OTH HIeH COCPe0To-
YeHisd Bceil TocyaperBeHHOIl BaacTH Bb Jaunb momapxa. Ho
Takasg To4YKa 3pbHiA He MOoMmerb OBTH IPHHATA, TaKbh KaRb
oHa He orpbuaerns nmpupoab rocygapersa I rocyaaperBeHuofl
BJACTH, He O00bACHAETH M He MOReTb 00bACHITH MOJOREeHIdA
POCy/JaPCTBeHHLIX', OPranoBh M HXD B3alIMHAr0 OTHOIIEHis.
loeynaperseHnas  BiIacTh HOPHHALIERATH Bb  COBPeMEHHOMD
rocyjiapcTsb He TOMY WM HHOMY JIHIY HWIM rpynuab Jmmb, a
caMOMy TocyaperBy Kakb HsBberHoMy mbiaoMy, Kakb 0pHH-
YECKOIl JTHYHOCTII He3aBUCHMO O0THh ero (JopMe-—O0yaeTh JIl OHO
MOHapxieit wianm pecnyOInKoi, OTH TOro, Kakie bJIeMeHTH Bb
HeMb 11peondi1a1alTb—MOoHaAPX'b W HAPOAb.

I'ocyaaperso, Gyaydn H0pUAHNYECKONl JMYHOCTHIO, €aMO II0
ce6b He BB COCTOAHIN OCYUIECTBUTH eMy NpHHALIesmalleil Bia-
CTH I HY/MRIAeTcsa BH COOTBBTCTBYIONINXD Oprafaxhb, KOTOPHE I
BHIIOJIHAITD OTH HMEHU TocyJaperBa BO3J0MReHHLIS Ha HHXD

1) M. Seydel, Bayerisches Staatsrecht, 1896, Bd. I, 8. 505.
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¢yrrnin. Kp gneay Takuxb OPraHOBD NPUHALIEKRNTDH I MO-
HapX'b, KOTOPHIl AbiicrByerh Bb 00JaCTH TOCY/TaPCTBEHHO-TIPA-
BOBHIX'L OTHOINEHIH (rocy/apcTBeRHAr0 BJIACTBOBaHis) He MO
cOGCTBEHHOMY MpaBy, OCYIIeCTBIdeTb He eMy NpHHaLIesRalee
npaBo, a b QyHKIIH MOHAPXHYECKO!l BJIACTH, KOTOpHA Ilepe-
JTAaHBL €My €0 CTOPOHBlL TOCY/apeTBAa BB CHJAY BAKOHOBD O Hpe-
CTOJOHACTBIIN M KOTOPHSA BB CBOEHl COBOKYUNHOCTH 00pasylTh
ROMIeTeHIi 0 MoHapxa. Kro moanoMouid Kakb U BCAKaro Jpy-
roro rocy/apeTBeHHATO OpraHa 0CHOBHBAITCS Ha KOHCTHTYUIN,
U3'h Hesl BHIBOAATCS, X0Tsl OB 9Ta KOHCTHTYIis I OBJIa UMb
ORTpOMpOBaHA, X0Td OH WU3JaHieMd es OHD ¢aMb OTPAHHYHID
19 ThXh 1mopb adcoT0THYI0 CBOK BJIACTD.

[lonsTEn HHMENRUXD YUYEHHIXb pascMaTpUBaTL MOHapXa
Kakb olJgazaniaro Beeil TOAHOTOI ToCyIaperBeHHOI BJIACTH
32 MCKJI0YeHieMDb THX'b orpanndeniii es, RKOTOPHS yCTAHOBJICHH
BH KOHCTUTYI[H, HE MOTYTH OHTh lPHBHAHH yaadasiMu. Mo-
Hapxy, rosopurs eoprb Meiieps, ,npunaiesiars Beb b mom-
HOMOYisl, ROTOPHXD OHB NPAMO HE JHIIeHD, ToTJa Kakb JApy-
FIMDb  TOCYJApPCTBEHHHIMD OpraaMb—IHIIbL [TOCTONIBKO, MOC-
KOJBKO OHI HMDb eCreliadbHo mpejpoctaniens. M, ranarars,
HpooIKaeTh OHDL, BOBCE He pasinbidaersd ¢b MOHAPXOMDB I'0CY-
JapETBEeHHOM BJIAaCTH, OHDB CIAYRUTH OrPpAaHHYNBAIINMD €r'0
(arropoMs, coxbiicTBieMd ROTOpAaro MOHapXh CBA3aHDb IPH
ocylecTBACHIN HBKOTOPHXD H3b CBOMXD (YHKIIIM. [loaTomy
JAHATATY TPHHAIesRATH JNIIL Th UpaBa, KOTOPHsl ClelialbHo
eMy nepegans® !). ,MoHapxb, roBopuTh AHIIIOTIH, PasBURAA
Ty sKe MBICJAL, N BB HACTOANLEEe BpeMs IpecTaBIserh Tocyaap-
CTBO OAHHD, MOCKOJILKO HEe YKasaHl Apyrie orpanu<IiBapILie
ero (hakTopH, TOrJa Kakbh HapoAHOE MPeJICTaBHTeNHhCTBO I
000CHOBAHIA C¢BOEII KOMIIETEHI[IN BCAKII pas3® JAO0JMAHO CCHIATLCA
HA KOHCTHTYIIOHHBIS MOCTAHOBIEHIA® 2).

Komernryiin orabiabHBXE TI0OCY/IapcTBb  JaloTh, NpaBia,
wbroTopoe BHbBIIHee OCHOBaHie jIA TakOr0 B3TJAA, NEPETHC-

1) G. Meyer, Lehrbuch des deutschen Staatsrechts, 8S. 246, 300.

2) Anschiitz, Die gegenwiirtizen Theorien iber den Begriff der gesetz-
gebenden Gewalt, S. 4; cp. Tax:xe M. Seydel, Bayerisches 'Staatsrecht, Bd. I,
SS. 348 —-319, Ronne, Staatsrecht der preussischen Monarchie, 4 Aufl., Bd.
I, S. 150; BB 5-oMs H3jaHIH, TepepadoTAHHOMB Zorn'oMs, BaIIHIb ITOTD,
BRICKA3AHHBIH RONNe 0YeHb OCTOPOIKHO, NMOIAYIUIH Aanbubiiniee paspuTie.
Ca. 5 Aufl, Bd. 1, 8. 203, 8b ocoGen. 206.



Jag Th mpeaMerTH, KOTOPHE OTHECeHH Kh KOMIIETEHIIN Hapol-
HAro apejcraBuTeJbCTBA II KaK'b OBl MpejocTaBJIAs BeCe, YTO Bb
HUXH HEe HepedrciaeHo, olHoMy MoHapxy !). Ho stm nmocramoB-
JeHid IMBOTH 4HCTO JeKJIaparuBHHI XapakTepsb M0100HO TOMY,
Kakb TaKOoil ske Xapakrepb He0OXO0JIHMMO MNPHU3HATH 3a TbHBMH
CTATHAMI, Hamp., 0e/bliiiCKOil KOHCTUTYIIH, KOTOPHIA ITOCTAHOB-
JAITH, 94T0 ,Be¢B BIacTH HEXOAATH OTH Hapoia® (c¢r. 25) u
4TO0 L,KOpPOJb He uMbBerb Jpyruxsb HOJHOMOYiN KpoMb TBXD,
ROTOPHIA IIpejlocTaBjeHs eMy (popMalbHO KOHCTUTYIIell 1 oco-
OBIMI BaKOHAMMI, H3aHHBIMI BB CHJY KOHCTUTYOIN® (er. 78) 2),

CnocoGb npomexos/1eHis KOHCTHTYIIN, HHOTAA IPKO 0Tpa-
sraouliiica Ha peJlakTUpOBaHIN ed crareill, He MoOmeTd NMBTDH
HIKAKOTO 3HAYeHid NpU BHACHEHIM 0OPIHYECKAT0 I10JI0eHisd
monapxa. llocabanee onpeabiasercst He Toll MM MHOIN pegak-
miell KoHCTUTYIIH, a BebMu TbBMH (PYHRUIAMHI, KOTOPHS BDH
CBOCH COBOKYNIHOCTII 00pasyloThb KOMIETeHIIH MOHapXa H KO-
TOPHS HAABIAAOTD ero 0co00ll, HCRIWINTEILHON POJIb BB T'0-
cyrapersb. Cb 910l Tourn s8pbHia HBTH cymecTBeHHATO Pasii-
Yisg MesrAy MOHapxoMb HbBMemkaro rocyjaapersa o Oesbriii-
CKIMB KOPO.JIeMb.

Cpean 5THX'b IOJHOMO Uil ROTOPHIS IPHHAIesRATD MOHAPXY,
3HavNTe/]bHad, upeodjaajaouias JYacTh 0OTHOCHTCA Kb aJMUHHCT-
paTuBHOl ero abaArTeabHOCTH, ROTOpas BB KOHCTUTYIIOHHOMb
rocyaapcrsh mocraBieHa Bb COBepUICHHO 0coOeHHbld yceaonisa, [
OCYIUECTBISASA aAMUHUCTPATUBHKA QYHKIIN BAACTH, usaaBas Tbh
WIN MHBE aKTH YIpaBJeHisd, MOHapXhb BHCTYIaerb He eJNHO-
JITYHO, & CBA3aHb COBiicTBieMd Apyroro oprama—MHHICTEPCTBA,
3aHIIMAoIAro cBoeoOpasHoe 110J0skeHie BDL Tocyaapersh, KoTo-
poe MOeTb OBITH INOHATO TOJBKO 3L pasceMoTpbHig HBRO-
TOPHXD XApPaKTepPHBIXD YepTh COBPEeMEHHAro ROHCTHTYIIOHHATO
rocyjaapersa. b aToMy BopoCy MH Telleph M LepexoanMb.

1) Cm., manp.,, roucrurynio Basapim 1818 r., ora. VII, § 1. Bagena
1818 r., § 50, T'eccena 1820 r., cr. 66, Carconim 1831 r., § 79 u xp.

?) Kommentupysa cr. 78 Gexasriiickoil wonceraryuin, Orban sambuaers,
9T0 ee Henn3s noHuMark OykpanbHo. Cwm. ero Le droit constitutionnel de
la Belgique, 1908, T. 2, pp. 239 suiv.,, Takmke pp. 155 suiv; ep. P. Errera,
Das Staatsrecht des Konigreichs Belgien, 1909, S8, 55 ff., 86 c6op. Das
offentliche Recht der Gegenwart, Bd. VIL



[''TABA 9ETBEPTAS.

3akoHombpHOCTL ynpaBieHid BbL CBA3H Cb TeOpéu pasabne-
Hia Bnacten.

I 4
AGcoI0THOE TOCYIapeTBO XapakTepusyercs ThbMb, 4T0 Mo-
HapX’hb CTOHTH BH HeMb BHD HpaBa, Bech ero IpaBomoOpsIl0Kb
mpeJIcTaBIgers co(0l0 HOYTO ITHOe, KaKb IposABIeHie JINYHOI
BOJII MOHapXxa, HIYBWH He cjlep:kuBaeMoii, He 3HalLlell HIKa-
KIXB orpaHmdveniii !). KEro abareapHOCTh mpocTipaercs 110
BCBbMB HalpaBlIeHIAMD T0CyJIapCTBeHHOI KHU3HN, HBTH HII 0]1-
HOil ed olgacrn, KoTopas Opa Obl H3DBATA H3D C(EepHl ero KoM-
[eTeHIil, BCIAY YyBCTBYeTcs €ro IpHCyTCTBie COrJIacHO KJac-
caeckoMy mspedenin—I1 état ¢’est moi. Eean m MOKHO ToBO-
pITh 31bch 0 npab, 0 3aK0HB, TO JHIUIB TOCTOJILKO, HOCKOJIBKO
HOPMHB HXB OB 00s13aTeJIBHBL JJI5 MOJAJaHHHXD, HE CBA3BIBAS
Bb TO ske BpeMsd BOBCe ROJI MOHapXa: HOJNAHHBIL IO OTHOILEe-
Hil0 Kb TOCYAApPCTBEHHOII BjacTH, OJHIETBOPAEMOil BiIacTuTe-
JeMb, OBJI'DL GesupaBeHD ?).
Pasymberca, nm Bb adCOdOTHOMT ToCYJapcTBh BDL CHIY
OTpaHUYeHHOCTH dYejJopbyecKoil Hpupoasl MoHapXh He MOI'b
Beerja 1 Bo BeeMb JbiicTBOBAThH AMYHO 1 HemocpeicTBenHo. H

1) Cp. npodc. H. H. Ilanienko, Yuenie o cymectsb mpasa 1 npaBoBoif
CBASAHHOCTH rocyxapersa, 1908, koTopelil, TOBOPS O CBA3AHHOCTH IoCyMap-
eTBa NPAaBOMB M OCHAPUBAA yUYeHie, OTPUIAIONLEEe CAMYyI0 BO3MOMKHOCTH Ipa-
BOBOT'O OrpaHdYeHis HOCHTeNs BepXosHOil BiracTu, sambyaers, 9TO BTO
yacHie MoskerTh Haiitu ce6b omopy Jammb Bh HIEAXH abOCOJIOTHArO rocy-
JapceTea, cTp. 324.

2) ,Das Recht hat nichts damit (r. e. BH OTHOMIEHIH BAACTHTEIT Kb
noxsaacraomy) zu thun® rosopurs cupasemauso O. Mayer. Deutsches Ver-
waltungsrecht. 1895, Bd. 1. S. 39, a raxime 42— 43; cp. Takae B. M. Peccens,
,,Teopm npaBoBOro rocyaapcrea“, Bb c60p. ,llonuTuyeckiii crpoii coBpe-
MEeHHBIX®B TrocyzapcTes®. 1905, T. L. erp. 118 cu.



a0CcoJI0THOI MoHApXiu Obl1a M3BberHa CA0MRHAA cucTeMa yupe-
AJIeHil M JIHITB, CaMOCTOATeNbHO 3aBbBA0BaBIINXT oupeabien-
HEIMI TOoCyJapcTBeHHHIMU 3ajavamMu. Ho »stm  yupesknenis u
apna OBUIM JIMIIB OPOCTHIME  OpraHaMu ero Ju4HOIl BoJM, M
MOHApX'b BO BCAKOEe BpeMs HMBIB OPHINYECKYD BOBMOKRHOCTH
IpiOCTAHOBUTH MX'B ABlicTBie, B3ATH 00paTHO NOPYYEHHBS UMb
GyHENiN moaw ske BWbuIaThLeA BB UXD OTIpaBiIeHie. ,JTH Jauua,
ropopurs Capseil, OBLIN ero cJIyraMH, 3aKOHB, Ha OCHOBaHIN
KOTOPHIX'D OHH YIPaBJIAIH, OBUIN MHCTPYRKIIAMHI, UMD JaHHBEMI
BB PYKOBOJICTBO, KOTOPHA, OJHAKO, €KEMUHYTHO MOV OHTH
U3MBHEHB OJHHMDB JUIIb CJI0OBOMD' WM JHYHEMD BMBIIATEND
CTBOMB BJIacture.dda” 1.

JTH HHCTPYKLIHN CBA3HBAIN A0JRHOCTHRXD WD JHUIb Bb
UXb OTHOUIEHIAXD Kb MOHApXY; MOJAJaHHEIMD OHD He JaBain
HIKAKNXD Kb HUMDB upurasaniit. ,Bo BEB, mo ormomrernio Kb
NOAJAHHBIMD, 3TH Juna, ropopurs 0. Maiieps, aBiaaanceh npej-
CTABUTEJIAMI MOHApXa, a 4Yepesb ero IMOoCpeacTBo M caMoro
rocyjapersa M OB MOATOMY BHYTPH IIPeOCTABIEHHAT0 UMb
Kpyra ABab BB paBHOI CTENEeHN OPIINYecKH HUYBMD He orpa-
Augens - 2). WU oGractn aenernpoBaHHATO MOHAPXOMDB YHpPaB-
JeHid crosya BDL a0coJwTHOM® Tocyaapersh BHDL abiierBia
3aK0Ha, He Oblla UMb OrpaHMdYeHa [0J00HO TOMY, KaRb H
HelocpecTBeHHasl IbaTeabHOCTL BJaacruTead. ,0 3aroHoMBp-
HOCTH yIpaBJieHis MORHO OBUIO TOBOPUTH 31Beh, 1O clpasel-
auBoMy sambuaniio Capses, Jillb Bb TOMB CMBCIDB, 4TO I01-
YUHEHHBE OpraHbl 00s3aHB OB BHIIOJIHATH [PUKA3H BLICIIe,
BD JuIb rIaBel rocyjgapersa Halllejmeil ¢Boe BEpaskeHie rocy-

1) Sarwey. Das offentliche Recht und die Verwaltungsrechtspflege,
1880. S. 26.

Jellinek, yraspiBast ma 10, uTo W ¢b abcomorHOH Mowapxieil commk-
CTHMO CaMOOTpaAHUYEHIe MOHAPXA JIPYrHMH HONYUHEHHBIMH €My OpraHaMH,
970 U abcoaI0THAd MOHapXid HMbeTb CBOK PasBHUTYI KOHOTHTYINII, T. €.
cBOe pasBHTOe yerpoiictBo, onmako, sawbuaers, ,dass der Monarch die
gelichenen Kompetenzen jederzeit wieder an sich ziehen oder in sie ein-
greifen kann, und dass kein unabhiingiges Organ vorhanden ist, dem recht-
liche Macht zusteht, eine Handlung des Monarchen zu verhindern und die
Tatigkeit der Behdérden zu kontrollieren, somit die Einhaltung der verfas-
sungsmiissigen Schranken ganz in den rechtlich gestimmten Willen des
Monarchen und seiner Behorden gestellt ist.“.. Jellinek, Allgemeine Staats-
lehre, 1905, S. 678.

%) 0. Mayer, op. cit., 8. 40, a Taxme 44—45.



JAapPCTBEHHOI B.JIACTH, KOTOPBHIMII OHA [M0JAb30BaJdach A LPOAB-
JieHls cBoell Boam“ ).

Hragb, Bb a0COANTHOMD TOCYIapcrBD HIT HEIIOCPE/ICTBEH-
Has I1paBUTeJIbLCTBEHHAA ABATEJIbHOCTH MoOHapXa, HH 00J1aCTh
HOoAYMHEHHATr0 yIpaB/ieHis He pasBUBaJIUChL I He MOIVIM pasBU-
BaThbCst BB mpeabiaaxb, yCTaHOBICHHBIXD 3aKOHOMDb; OHD OBIJIM
HA/3aKOHHBI, NOTOMY UTO TaMb He OBLI0 BO3MOMKHOCTH IIPOBECTH
pasamdia Mes1y BaKOHOMD H aJIMIHHCTPATIBHLBIMB paciops-
skeHieMb 1 OpUANYEeCKH I[OJIYUHUTH [HocabjHee 3akoHYy 2),
Tarkoe moaoskenie Benleil HaX0AUTh ¢Boe 00bsCHEHie Bb TOMD,
49T0 BB al0CoJ0THOI MoHAapXinm He OHJIO 0COOLIXB CaMOCTOATENb-
HHXD 1 He3aBUCHMBIXD JAPyr'b OTb JApPyra OpraHoBb JIA 3aK0-
HO/laTeJAbHBIXD (PYHRI BJAACTH I I8 es IpaBUTeJbCTBEHHH XD
(pyHRII: MOHapX'b, cocpegorounBasds BDL cedb BCIO IOJHOTY
roCyAaperBeHHoil BiaacTi, OLLIBL TaMb Bb OJHO U TO iKe BpeMs:d
II OPraHoMb 3aKOHOJAATEJIbCTBA, W OPraHoMb a MUHHCTpPALlil.

Oaparo, 1 a0CcoJg0THOMY TOCYJAAPCTBY U3BBCTHBL NONBITKI
BBeCTII Yy cehd 3akoHOMbBpHOE yupasjeHie, BO3MORHOE JHIIb
Opi oT/UbJIeHin 3aK0HA 0T aJIMITHUCTPATHBHALO PACHOPAKREHI, 1
BB HeMb YYBCTBOBAJAch MMOTPEOHOCTb BBH HU3BBCTHEIXD, Ooabe
WJIM MeH'be yeToiivnBbX's HOpMaxX'b, HA 0CHOBB KOTOPHIX'D (PyHRITi-
OHUPOBAIO OB upam-rrenbcmof Bt BeipadoTadbl 0c00bIA (POPMBL
HposB/IeHIA BOJII MOHApXa, KOr/ia OH'b BHCTYIIaeTh Bb KayecTBb
3aK0HOAaTe]s, OTJIUYHBIA OTb THXD, Bb KOTOPHXD OHDB Abii-
CTBYETH, O0CYUIECTBIAA CBOM aJIMHHHCTPATHBHEIA IOTHOMOYIA.

1) Sarwey, Allgemeines Verwaltungsrecht, s Marquardsen’s Hand-
buch des 6ff. R. 1884. S. 31; ecp. maxme Ieccensn, nur. cr., crp. 119 ea.,
Jlasapesckiii, JIeknin mo pye. rocy/. mpasy . I, erp. 43 - 44.

2) ,Das Staatsrecht vor Erlass der Verfassung machte keinen Unter-
schied zwischen (iesetz und Verordnung® enpaBegauso sambiaers 110 IOBOLY
JIOKOHCTHTYIIOHHATO Ipyeckaro npaBa Ronne, Das Staatsrecht der preussi-
schen Monarchie, 4 Aufl. Bd. I, S. 366.

_ Cp. ragme L. Stein, Die Verwaltungslehre, 2 Aufl. Bd. I. 8S. 70--106,
ero ke, Handbuch der Verwaltungslehre, 1887, S, 102, Jellinek, Gesetz und
Verordnung, 1887, 8. 106.—K® aromy ke mabHio craoHAercd OOIBITHHCTBO
PYCCRUX'b Y9€HBIXD, cM. y KopkyHoBa, YRa3h M 3aKOHD, 1894, crp. 290;
nab Bopbiimuxs B. M, Feccens, nur. cr., 117 ca., B. B. Hsanosckiif, Yueo-
HUEB rocyaapers. npaga, 1908, crp. 140. B. Hoabxe, Ogepku pyc. KOHCTH-
Tymiogaro upasa, BB Masberiaxs IlerepSyp. Iloaur. - Hacruryra, 1907,
T, VIII, B. 1 u 2, erp. 2. Jlasapesckiif, Jlekmim mo pyc. rocyia. mpasmy,
7. I, erp, 429 ca. m ap.




i TR e

Takps BB llpycein ¢b yupemaenieMd TrocyjaapcTBeHHAro0
copBbra 1) Beb 3akoHH m Mbpoupidaria obmaro xaparrepa 10J-
SRHE OBJIM TIPOXOJNTH 4Yepesb Hero paHplile, WBMb OHII OCTY-
I4Th Ha KOpPOJeBCKOe yTBepskieHie °). DBHIBD ycTaHOBIEeHD
ciabnoBaTesbHO  (OPMANBHBIT NPH3HARDB, UMEHHO HOPOXO:k/ICHIEe
Yepesb TOCYAapCTBeHHBIT COBBTH, OTIMYALILIN 3aROHDL OTH
AJIMUHIICTPATHBHATO pacropsskeHisa n npugaomliil emy GOJBILY O
CPaBHUTEJIbHO ¢b pacHopsskedieMd wpuandeckyo cuiay. I rbyb
He MeHbe ToT49ach ke ObLIN JOIYIeHB OTCTYILIeHis OTb HPIHA-
Taro Nopsjka, I KOpoJeBCKie NPHKa3bl, N3J1aHHBe 110 JORJIa1Ay OT-
JBIABHEIXD MUHHCTPOBG, HMOJYUIIN ecan He mpeodiaaanliiee, To
BO BCAKOMD caydab oAMHAKOBOE ¢b 3akoHAMN 3HadeHie 3).
J10 1ano ocHoBaHie POHHE BBICRaszaTh CHpaBeIUBYH MBICIb,
4TO0 BB CTAPOMD HPYCCKOMD HpaBh ,BCAKOE paclopdsReHie KO-
podd HJM TOTO, KTO YHIOJHOMOYEHD HA 3T0 KOPOJIEMB, Bb KaKOIi
OBl (hopmb oHO HII OHLIO U3JaHO, 00JajaeTh CHJI0I 3aroHa“ 4).

To ke cavMoe MORHO CKA3aTH 1 OTHOCHTENBHO PYCCRATO JI0pe-
(popmennaro mpasa (10 1906 1.). I y maews BHp mawvaab 19 cro-

1) IlepponauansHo, kar® uaBbermo, no npoerty Illrefina, mamea-
meMy croe BeIpasmkeHie BL yraszbh 24 mosudps 1808 r., Hurorga, BUPOYEMb,
HE UPOBEIeHHOME BB YRHUBHB, Staatsrat noimens ObIITE OLITH BBICHIMMD IIpa-
BUTEIBLCTBEHHBIMD YIPERIEHIeMDb, B'h KOTOPOMb O0BEeIHHAITCH PASTHIHbBIA
oTpacTH ynpasieHis. Bnoeabaerrin pansoms yrazorb— 16 meradpst 1808 r.,
27 owr. 1810 r., 3 ious 1814 r. w 20 mapra 1817 r.—emy GBLTO NPHIAHO,
INIABHBIMG 00pasoMb, aaroHocorbuiareasHoe auadenie: ,der Staatsrat ist
fiir Uns die hochste beratende Behorde; er hat aber durchaus keinen
Anteil an der Verwaltung®—rosopurs yraszs 1817 roma. Cm. E. Meier, Die
Reform der Verwaltungs—Organisation unter Stein und Hardenberg. 1881.
88. 177—196, ero e, Das Verwaltungsrecht, s Holtzendorff - Kohler’s Ency-
klopiidie der Rechtswissenschfat. 1901. Bd. 11, SS. 668 ff. Zorn, Die Staats-
rechtliche Stellung des preussischen (Gesamtministeriums. 1893. SS. 12 - 38,
Gneist, Die Verfassungsmiissige Stellung des preussischen Gesamtministe-
riums. 1895. S8, 52—64 n np.

%) ,Alle Gesetze, Verfassungs -und Verwaltungsnormen, simtliche
Vorschlige zu neuen oder zur Authebung, Abiinderung und authentischer
Declaration von bestehenden Gesetzen durch ihn an Uns zur Sanction
gelangen miissen“—ropopurs ykass 1817 1., ompeabaas KOMHOETeHIIO
rocynapersegnaro copbra. Cu. Zorn, op. cit, S. 35.

3) Cp. Hiinel, Das Gesetz im formellen und materiellen Sinne. 1888.
S. 141, E. Meier, Franzisische Einfliisse auf die Staats - und Rechtsentwi-
cklung Preussens im XIX Jahrhundert. 1908. Bd. II, SS, 420--421.

%) Ronne, op. cit., Bd. I, S. 74, np. 1.

A. Anerchenn. 6



aBria ObLIB cABJIaHD OUHTH YCTAHOBIEHIS 3aROHHOCTI BT TOCYy-
JAPCTBEHHOM'D  YIIPABJEHIN YYpeskleHieMb ToOCYIapeTBeHHATO
cobra Bb 1810 roay !). Bop wManmpecerb, KOTOPHMD CONPOBO-
JRAAJIOCH II3JIaHie 9TOro y4pesk/JeHisd, rocylapCTBeHHHIl COBBTH
[peHasHavYaICH Kb YTBePikAeHl0 I paciupocTpanerin eInHo00-
paaist I mopsi/lka B'b Iocy/JapCrBeHHOMD VIIPaBIeHln , Kb TOMY,
yro0H [OIiTH HaBCTp'bYy Haspbpuieil moTpedHOCTH ,yVYPeir1aTh
[HocTeleHHo o0pas® yHOparIeHis HA TBepANXBb II HelnpeMbHse-
MEIX'B OCHOBaHIAXD s3aroHa“. OTHBIADL Beb 3aKOHONPOERTH 10J-
SRHBL OBLJII ITPOXOJAUTH Yepesb rocy1apeTBeHHBIl coBbTh panblire,
abMDB OHI HOJAYYATD CHAY 3aKOHA. DTO HAYAI0 OHJIO BHPasmkeHo
BB C€T. | KOpenHHXDb 3aKOHOBD, COIIACHO KOTOPOIl ,Bb NOPSAIKRD
roCyJ1apCTBEHHBIX's YCTaHOBJEHil coBbBITDL cocTaBIsderns COCHo-
Bie, Bb KoeMb Beh wacru ympaBjeHisfi Bb IVIABHLIXD 1IX'b OTHO-
HIEHIAX'h Kb 3aK0HOJIATeJNLCTBY CO00paskaTesl 11 9epesb Hero
BOCXOAATH Kb BEPXOBHOII NMilepaTopcKoil BJacTH®, a TaKke BDH
ct. Il ThXxb ske 3aKOHOBD, IacAlleii, 4To ,BeH 3aKOHBI, YCTaBH
II y49pesrJeHiss BB 11epBoo0OpasHBX'b HXDb HadepTaHisgXb Hpejl-
Jarapres 1 paseMarpuBamTces Bb IoCcyAapeTBeHHOMD coBbrh 1
NoTOMB AhiicTBieMh JepikaBHON BJIACTI [OCTYUAKWTH Kb Ipej-
HAasHAIeHHOMY HMB COBepUIeHID® 2).

Y 4qpesk/eHie rocy1apcTBeHHAr0 cOBBTa BIepBLe SICHO yeTa-
HOBUJIO BOBMOKHOCTH OTJMYATH BaKOHHI OTH JIPYIHXb AKTOBD
yipasieHid. SaroHaMH HaseBaJllch T [MoCTAaHOBJICHIA. KOTO-
PBI NPOXO/AMJIN Yepeshb IocyJapCrBeHHBI coBbBTD M yrBepskia-
JNCch COGCTBEHHOPYUHOI noanneeo roeyaapa #). OQHaro me aTH
sabuinie npusHaky sakoHa Beropb mceuesan. Hapaay e¢b 3ako-
HOJAaTeJbHOH ABATeJbLHOCTHI0 TOCYAapeTBeHHAT0 coBbra Havaa
pasBHUBaThbCd 3BaKoHOAAreJbHAs JbATEJIbHOCTH KOMHTETa MUHU-
CTPOBDH, OROHYATEJIBHO Y4pesrJAeHHaro BL 1812 rojay, Tak'b Kawh
,ApaBILIo 00b 00643aTeJIBHOMD paseMoTpbHIN BeBXD 3aR0HO-
IIPOEKTOBD Bb coBbrh, 1o cnpapeusoMy savbuyanio mpod.
[Ileraosa, uMmbiao TOJAbKO PYKOBOAAILEe 3HAYEHie LId caMoii
Baacti. OTb BOJH rocyjaaps 3aBichiao nepeiarb 3aKOHOIPOCKTD
Ha o0cysk1eHie rocyjJapeTBeHHaro copbra, KoMHTeTa MHUHUCT-

1) O mpexmecTBYIOIMAXD TONBTEAXD BBECTH 3akoHOMbBpHOEe ynpasie-
uie eM. y A. lI. I'pagoscraro. Iloan, cobpan. coaun., 1901 r.; . V1I, erp. 3 ca.

2) l-e Iloaroe CoGpanie SBakoHoBB. N 240064.

%)§§ 73 u 74 O6pasonanis rocyxn. copbra 1810 r., em. 1-e IL. C. 3., ibidem.



POBD WM ke ocodaro kommrera nm kommucein® 1), M raraa nepe-
Jlava IpakTHROBAJIACH B'h CAMBIXD IIHPOKUXD pasMbpaxsb, Beab -
CTBie 9ero KOMHTETH MHUHICTPOBDL IOCTENeHHO NPeBpaTHICS BbD
yupeskaenie, pbaasuiee, INIaBHEIMD 00pasoMb, 3aKOHOIATENbHBIS
Abaa 2. llpmyems BEcoUalilie YTBEPKACHHES MOJOMKEHIsT KOMI-
TeTa MUHHCTPOBD He OBIIN TOJLKO, Kakb AyMaeTh RopRyHOBS 2)
I JIp., yKasaMu, HOJAYHHEHHBIMU 3aKOHY; 110 CBOEMY 3HAa4eHI
OHM OBJIN COBEPIIeHHO paBHE BHICOYAMIe VTBepsKAeHHBEIMD
MABHIAMB TOcyZapeTBeHHAro0 copbra, T. e. 006dajanm  CHIIOIL
3aK0OHA 1).

Taroe mo.oskeHie, BHJBIHYTOE MPAKTUKOI, OTCTYINBIIei]
0Th THBXb HAYAID, KOTOPHS OBLII IPOBO3INIAIIECHE BB oOpasoBa-
Hill Trocy/lapeTBeHHaro copbra, OBJI0 3aRpBIIeH0 3aKOHO/1ATe)b-
HBIMD DOPAAKOMT npu uszganin CBoja 3aKOHOBD BB 1832 rojuy.
IIpaBma, cr. 47 OCHOBHHIXD 3aKOHOBDL I[IPOBO2IAIAeTh MPUH-
IATiaJbHOe BepX0oBeHCTBO 3aroHa: ,Mmmepia Poccifickas ynpas-
JAeTcd Ha TBepPABIX'h OCHOBAHIAXD MOJOKUTEJNBHBIX'BD 3aKOHOBD,
yapesgIeniii 1 yerasosb, orh CaMolepskaBHON BIACTH HCXO-
IHXDBY, a cr. 50 1 54 BHABUTAIOTH (opMaTbHBEEe NPU3HAKU 3a-
KOHA: ,Beb mnpejgHayepraHid S3akOHOBD pas3cMaTpHBAITCA Bb
[Cocynapersernoms Cosbrb, moroMs BocxoasaTh Ha Boicouaiimee
yemorpbHaie M He HHAaYe 1OCTYHAlTh Kb IIpeHA3HAYCHHOMY
UMb coBepuienilno kaxb ablicrsiems Camojepskasuoli Buaacru®,
»HOBHII 3aKOH'b IMOCTAHOB/ISIETCSI He IMHavYe, Kakb 32 cOOCTBEHHO-
pyuHEMB  Boicovaiimmyn moanucanieMb“ (msna. 1892). To e
3uaveHie rocyjlapcTBeHHAro copbra Karwb cperorouis 3aK0HO/1a-
TEJILHOIL IBATEJIBHOCTH TOCYy/JapceTBa INOJAYEPRHBAITD CT. 160—
162 y49pesgleHisd MITHIICTEPCTBD (U31. 1892 I'.) I CT. 28 yupeske-
Hif KOMHUTeTa MHUHUCTPOBD (137. 1892 1.). Ho BMbBerh ¢b srumu
CTATBAMH, Takb KPACHOPBYMBO BHABHTAOINMII OPHHINID Bep-
XOBEHCTBA 3aKOHA M YCTAHABJINBAOIINMHU He0OXOIUMOCTH y4a-
crig rocyjaaperBeHHAro copfBra BBH RamIOMD akTh U3jaHiAg

1y B. I'. Illeraos. locymapcrBenHblii CoOBBTH BB HApCTBOBAHIE
Anercamnpa 1. 1895. crp. 495.

2) Cp. llermops, Ha3B., cod., 105 cx., Hoapmne, Ogeprn pyc. KoHCTH-
ryuniogHaro npasa, cMm. Hawsberia [erep. Ilomur. Huermryra. 1908, T. IX,
B L enpi Gl

%) Koprynors. Pye, Tocymx. IIpaso. 1901. 7. II, crp. 165.

4) Cp. Hoabxue, HaA3B. ct., crp. 62 1 ci.
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3aK0HA, MBI HaX0JHMD CT. 53 OCHOBHBIX'D 3aKOHOBD, INIACAIEYIO,
4TO ,BAKOHBL H31a0TCs Bb BUAD yaosKeHil, yeTaBoBD, yupeskie-
Hiif, TpaMOTDh, I010KeHIlT, HAKA30BD (HHCTPYKILil), MaHI(eCcTOBD,
ykasoBb, MEBHINI ['ocygapersennaro Copbra n 10K/1a710Bb, y10-
CTOEHHHX'D Bricouaiimaro yrgepsk/ienia“, koropas Jaerb, TAKUMb
00pasoMb, BO3MOKHOCTH M3J[ABATh BaKOHB M IIOMHMO Y4acTid
rocy1apeTBeHHAro copbra o JQorIaly OTABJILHEXD MHUHHICT-
POBB; MH HaXoJAUMb €T. 70 ThXb sRe 3aROHOBD, 110 KOTOPOIi
,BBEICOUAliIIili yKash, 10 yacTHOMY Abiy nocabaoBaBUIiil, I
0coOeHHO Ha Kakoii-am0o poasb AbIb cocroaBuiiiicd, 10 cemy
NMeHHO Abay miam poay abiab ormbHAers 1biicrBie 3aK0HOBD
o0muxp* (31, 1892 r.), HA OCHOBaHIN KOTOPOH TocyAapio
Oplila [IpeocTaBiena JUCIeH3uBHASA BJIACTD, OTHATAA Y AHIJIL -
CKUX'B RopoJeil ewe Bb 1689 roay no OmII0 O IpaBaxb (CT. 2).

Jlaapabiimiii mars BB CTOPOHY YRIOHEHIA OTH IPHHIH-
110BBb 00pasoBaHid rocyjaapcTBeHHaro copbra Hamle 3aKoHOA-
TeIHCTBO ¢1bIaso Bb 1842 rojay HpH HepecMorpb yupesieHis
rocyaaperpesnaro cogbra. Cr. 108 HoOBaro yupesgjJeHis r.a-
cuiaa: ,Behb mpeaMmers, cojepskailie BB celdb 3aKOHD, YCTaBb
WM yuypesk/1eHie majaraioresd Bb BB MaHH(PecTOBH, YRa30Bb
I I1p., 10 CYUeCTBYOIHUMD Ha TO OOIIUMD (opMaMb, 3a €00-
CTBEHHOPYYHBIMb HOINCARIEMD LI yTBep:kleHieMb Hamnepa-
Topekaro Beamuecrsa“ ). Ora crarbg YHHUTORIIA, TAKHMD
00pasoMb, O/JJUHD H3b HIPH3HAKOBD 3aKOHA, & MMEHHO IOJANUCH
rocyjaaps, Ho BMberb ¢b TbMb oHa He oTMbHIIA €T. 54 OCHOB-
HBEIX'B 3aKOHOBD, MPOJ0JsKaBIIeil TpefoBaTh A8 HU3JaHisd 3a-
KOHA ,co0cTBeHHOpYyuUHaro Boicouaiimaro momnmeadia®.

Takroe HeHOpMaIbHOE II0JI0MKeHIe, 3aTpyAHdA0IIee DOHIMA-
Hie TOro, 4ro ske CUYHTaTh 3aKOHOMD, He MOIJ0o, KOHEeYHO, He
o0parnth Ha cebd BHUMaHIA 3aKOHOZATe]Id, KOTOPHI He pPasb
abaars HOOBITRH OTTPAHHYUTH IPH CTApOMB pPeRUMDB BaKOHHI
0Th JAPYIUXD 1posABIeHiil BepxoBHOil Bracti. Takd Bulcovaiime
yTBepskIeHHOe 5 HoAOpsa 1885 r. MHbBHIE rocyaapcrBeHHArO CO-
pbra o nepepadorkh CBoja 3aKOHOBD IIOCTAHOBILIO, UTO BHEce-
Hilo B CBOB 1P HOBOMDL €ro U3JaHiM BbL KadyecTBDh 3aKOHOBD
mojieskars ,Bolcovaiimisa nozeabrig sa  coOCTBEHHODYYHBIMD

1) 2-e [Moaroe Cobpanie Baxonoss. N 15518; eii coorsbrersyers cr.
115 yupesma. rocyd. coB., uazn. 1892 r.
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ero luneparopcraro Beamueerpa moanucaniems 1 Buicouaiime
yreep:raeaaua Mubaia Docyaapersenmaro Copbra*. Yro ke
Kacaercsa BHCOYallmuxX® moBeXbriil, BH NopaJrb BepxoBHATO
YIOpaBJeHiss cOCTOABUINXCH, TO OHII BHocsATes: BbH CBOADL 3aKo-
HOB'L TOJBKO TOD/a, Koria uMbors oTHONIEHIE KD NpeaMerams,
0 KOUM'B He CYIECTBYeTh NpPaBHIb, H3JaHHBIXDL Bb HOPAIKD
3aKOHOJATeJILHOMB 11 1P 3TOML BCARIN pasb HA OCHOBaHIN
ocobaro paspbrmenisa !). Yrasauig 9T, OOpalleHHBA Kb KOJH-
PURALIOHHOMY OTABAY UPH FOCY/1apeTBeHHOMD cOBhTD, He BHOC,
0/IHAK0, HIKRARIXD I3MbHeHiil Bb MOPAJTOKD H3/1aHis 3aKOHOBD,
HE YCTPaHILII IOAHEeCeHIs BeenoAaHabinmx®s 10RJIaT0BD 3aK0-
HO/laTeIbHATO XapakTepa.

Bp Henasree Bpemsa BHOBH OBIO cABJIaHO ayTeHTHYHOE
TOJKOBaHie sTOrO cropuaro pompoca. IIynrTh 1-if yrasa 12 jek.
1904 r., BOBJOSKRHBIIANO HA KOMHTETh MHHHCTPOBD BHEPAOOTRY
SJhOpelHauepraniii Kb YCOBepIIeHCTBOBAHID ToOCYIapCTBEHHATO
nopsiika®, MpH3HATD HEOTIORHBIMD , IIPHHATH JIBHCTBATeILHBISA
MBpH Kb OXpaHeHiln I0JHOI CHJIH 3akoHa—BaskabBiimnell Bb
Camogepsrasnomd 'ocynapersb onopnt llpecrona, —n1ads nena-
pyIInMoe M OJNHAKOBOe VIS BehXDL HemoaHenie ero movmra-
Joch neppbitmeil 0043aHHOCTHI0 BEBX'L I10AYMHEHHHXDH HAMD
Bjaacreil m Mmbern® ?). Padorsl KoMITeTa MUHHUCTPOBB 110 BHIIOJI-
Hemio I 1 ykasa 12 jek. 1904 1. nmoJayudmuam cBoe 3aBepuienie
B'b BHCOUJaiile yTBepskIeHHOMD 17 AuB. 1905 I. H0J0KeHI KO-
MHATeTa MIHICTPOBD, HA OCHOBaHiIl KOTOPAro OBLIO NPEeLI0KEHO
,PA3BACHUTH ABIHCTBY 0L 3aKOHOIOJOMREHIS BB TOMD CMBICTD,
4YTO H3JaHle HOBArO TOCTOSIHHAT'O 3aKOHA HJN ske BPEMEHHLIX'D
OpaBuIb, UMBOIINIXD 00643aTeJIbHYI0 CHIY 3aKOoHA, & Tak#de
usmbHenie, npiocranoBIeHie LI 3aKOHOATENLHOE pasbsicHenie
BaKOHOBDL W BPEeMEHHHEIX'D IPABILID JOJRHEL IPOICXOHTH TOJBKO
Bb BuLb Bucouaiime yrBepskieHHBXD MEbHiT ocyaaperBen-
paro Copbra 1 Belcouafilnx’s yKasoBb 3a COOCTBEHHOPYUYHBIMD
Nymeparoperaro Bennmgecrsa moanmcanieMb .

Bb coobpaskeniaxbs koMuTeTa MHUHHCTPOBD, MOTHBUPOBAB-
IIUXD ATO MOJOsKReHie, MBl HaX0ANMb WHTEpPecHBs 3ambuanis

1) II. 7, em. 3-e ITommoe Codpanie Saronons. N 3261.
2) Om. y T. T. Casmua, Hommii rocymapcrBennbiii crpoit Pocecin.
Cnpasounas kHura, 1907, crp. 6—7.



10 BOHPOCY O TOMDB, Kak0il HOPAJOKDH YCTAHOBJIEHD HAIIUMI
OCHOBHEIMH B3aKOHAMH [ITs1 H3J1aHig 3aKOHOBDL. ,Ilo ToumoMy pa-
aymy OcHOBHEXD ['ocy1aperBeHEHXD 3aKOHOBD (eT. 47 1 50), II-
TaeM'b MBL TaM'b, lIpejHaYepTaHis 3ak0HOBD BB Poceilftiekoit Mmme-
pin pasemarpusabores Bb [ocyaapersernoms Corbrb, noroMs
BOCX014TDh Ha Bricouaiiuiee yemorpbuie n He nHaue 10cTynanThb
Kb OpeJHasHAUYCHHOMY UMD cOBepIIenin, Karb AbiicrBieMs CaMo-
JepskaBHOil Baacrtu“. Ykrasapb Ha HTOTH IOPSAI0KD, KOMUTETH
BHICKA3BIBAETCS HPOTHBD HPOJ0IKANIIIXCSA OTh HEro OTCTyILIe-
Hiif, ROTOPHA MPOABIAITCA BB TOMb, ,4T0 Bricoyaiiniee yTBep-
sRJIeHle TpeJano/JIosKReHiil 3aK0H0JaTeJbHAr0 CBOficTBA WCIpalil-
Baercs BCEHOITaHHBHIIIMI JORIAIaMII‘ MOMIMO TOCY/1apCcTBeH-
Haro copbra. OHD B3Haerb TOJABKO OJHO H3BATIE U3D HTOIO
o01aro mopsjaka, ,ROTJa 3aKOHD H3jaercsd 110 HEImocpecTBeH-
HOMY WM3BOJIEeHi MOHApIIeMy BB BUAD yRasza 3a CoOCTBEHHO-
pyuabsMB MMmeparoperaro Beamgeersa noanucanieMs, Buberh
C¢b TBMB KOMHTETH II0J4epRuBaeTrh HE0OXOJNMOCTL IIPeoCTaB-
Jenig cenary Ooabe abiicrBUTe/bHAro npara Hag3opa 3a coo-
JojaeHieMb (OpMDb, YCTaHOBJIEHHBIXDL BaKOHOMB, BMbBHAA eMy
,BDb 0043aHHOCTH IIpiocTaHABINBATL O0HApoOJOoBaHie MOCTAHOB-
JIeHIT IO mpejMeTaM’b 3akoHOJATeNbHAro C¢poiicTBa, He OTBB-
JAUINXD 0 (popub TpeboBaHiAMB 3aroHA“ 1).

ATH MOJ0MEHIA KOMHTETa MUHHCTPOBD, NPENoaHHBg UMD
JUIA I0ApoGHOI paspadoTRI TOCYJAPCTBEHHOMY CeKpeTapio, Jerjan
Bb OCHOBY BHCOYaiilne yTBepskJeHHAro 6 iwHA 1905 1. MEBHIA
rocyjgapcrsenaaro copbra o0b yerpaHeHiyd OTCTyIUIeHidl BBH 10-
paarb msgania saxkonosb. ,M3janie HOBHIXB 3aKOHORD, IVIACHTD
OHO, He HCRJI0YAS I BpeMEHHBIXb HPABIIDL, IMBIOUINXDL 3HATE-
Hie 3aKOHA, a Takime HsMbHeHie, nomoJHEeHie, HnpiocTaHoBJeHie
abiierBig, orvbHa ¥ mpemojgaBaemoe Bwicouaiimieii Biacreio
N3bACHeHIe NCTUHHATO pasyMa 3aKOHOBDL M 03HAYEHHLIX'DH IIpa-
BIJI'B IIPOHUCXOATH He HHAYe, KAaKb BBb 3aKOHOJATEJBHOMD II0-
paarb, yecranoBjaieEHOMD OcHOBHEIMHU ['ocyapcTBeHHBIMU SaKo-
pamu® (I, m. 1.) 7. e. B (popmb BHCOUAlile YTBep:KICHHHXD
MEBHI rocyaaperBeHHAro copbra 1M, Kakb HCKIOYeHie, BbD

) Bricouaiime yrsep:uennoe 17 sms. 1905 r. mososkenie komurera
MHHHCTPOBB, a4 Tawime coobpasmenis k. M. em. y CaBuda, Ha3B. KH., CTp.
263 —268.
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(hopmb BECOUAliNIArO yKa3a, CHAOREHHATO TOANICHI0 MOHAPXA. —
,Ha o6sasanocts IlpaBnreanerBywinaro Cemara BO3Jaraercs,
Ipoa0JsRaeTh OHO Jladbiie, He paspbimarb o0HapoJA0BaHiA 3aK0-
HOAATeAbHBIX'D IMOCTAHOB/ACHIH, ecjy MOpAJIOKb NXD 1I3JaHisg He
cooTBbTeTBYeTd mpaBuaaMb OCHOBHEXD 1'oCcyaapCTBeHHBIXTD Sa-
koHOBB® (I 1. 4). Hapaay ¢b sTuMi nocranHoB/IeHIAMEI 3aKOHD
6 1oHA 1905 T, noBeabpaernb upoussecT HBROTOPBHS U3sMbHe-
Hid BD W3JI0KEeHIM OCHOBHLIXb 3aKOIOBDL, a HMEHHO KOHEND
CT. 53— ,0KJIQAB, yjocroeHHBle Bpicouaiimaro yrsepskiaeHis‘
HCKJIIOYUTH 3L Hed 11 oTHecTH ero BDL BujAb npuvbuyania Kb
CT. 80, TparTyIOIeil 0 BIACTH BepXoBHAI'O ylpaBieHisd 1),

SaKOHOAATENLHDIS UONKTKII IPOBECTH pasiudie Bb €Ta-
POMB npaBh MesraAy 3aroHAMI I aJMUHHCTPATHBHLIMII pacno-
PSSKeHIAMI, Bb DOPAJKD BePXOBHAI0 YIIPABJICHIs M3 aBaeMBIMU,
He [0JYYWJIH OocyIlecTBledid Ha NparTHRD, moToMy 4TO BCROpDH
nocabaoBasn Apyrie 3akoHoAaTe IbHbE AKTH, 13JaHHBEe BO HCII0.1-
HeHie Mapudecra 17 oxkr. 1905 r. um npiotiusinie Poceciio Kb
KOHCTHTYI[IOHHBIMD TocydaperBaMb. UJHAKO, MOKRHO CKasaThb,
Yo M AT IMONBTKHM, KARKD U UMb NpeAllecTBOBaBILiA, mOTep-
nban OB NOJHYID Heyjauvy, He Morjn Osl HDOJAYHHNTE 00.1aCTh
BepXOBHAT'0 YIpPABJIEHIA MOHAPXA €0 3aK0H0 aTeJdbHON baTeln-
Hoeri. Oub ocraBadall COBEPIIEHHO HENPHKOCHOBEHHOII €T. 70
OCHOBHBIX'b 3aKOHOBD, IPE10CTaBIAAI0ILYI0 MOHAPXY IPaBo npiocra-
HABJHUBaTL Abitcrsie 3akoHOBD o6uIuXD. Jla u kpomb Toro ta-
Koe pasrpannyenie GopMDn ABATEILHOCTH MOHApXA W HOUIHE-
Hie 0JHOIl M3Db HUXDB JAPYroil Tordyach ke ObLIO OLI HAPYIEHO.
AT POPMREL Jaske BbH TOMB caydab, ecanm ohs He craBATh HU-
KAKHIXDb OFpaHHYEeHill BJacT MOHApXa, Bce ke CTHBCHAWTDH €ro
ABATeIbHOCTL, 00YCI0BINBAITE ee H3BBCTHRIMII TpeboBaHiaMII,
HajlaraloTb Ha HeOTpaHHMYeHHAr0 MOHApXa H3BBCTHBIA 0043aHHO-
c¢TH. A Takoe I0Jd0MReHie C¢h TPYAOMDb MUpHTCA ¢b Hjaeell adco-
JIOTHOI MOHApXim, ¢b 1/eeil KOHUEHTpaniln Beeil IOJHOTH I0-
Cy/apCcTBeHHOIl BJACTH BDH PYRaX’h 0OJHOTO JHUILA.

Bp mamemtb poroHCTHTYNIOHHOMD HpaBh He TOJBKO Bep-
XOBHOE yupas/enie OBJIO JHINEHO 3aKOHO/ATEJIBHATO Xapakrrepa;

1) II. m. 2—3 Beicouaiime yrBep:aeHHaro 6 ions 1905 r. mabuia ro-
cynaperBennaro conbra 06b yerpaHeHinm orerymieniii m T, ., ¢M. y Casnua,
HasB. KH., 15—18.



TO ke caMoe MPUXOJNUTCA cKasarb I 00Db YHOpaBJIeHIN 1o uu-
HeHHOMD. Onpeabisas KoMIeTeHNil BHCIIUXD OPraHORB'® 11019M-
HeHHAro yIpaBieHiss—MHHICTPOBD, CT. 154 yupeskJIeHid MURH-
CTePCTBD T'OBOPHUTDH, UTO ,CYIIECTBO BJjacTu, BBbpsaemoti Mumi-
cTpaM’b, NPHHAIEHKNTD eANHCTBEHHO KD NOPAAKY HCIOJTHITETb-
HOMY: HHKaKOil HOBHII 3aK0HD, HUKAKOE HOBOE yUpesk/eHie Hiau
oTM'bHA MPEKRHAr0 He MOIYTh OBTH YCTAHOBISEMBl BJIACTHIO
Murucrpa®, a ¢r. 160 1 162 J0H0JHAOTDH €€, YKasbBasg, 4YTO
,OTHOIIEeHisT MUHHCTPOBD IO 49acTH 3aKOHOJATeJbHON COCTOATD
BB TOMD, YTO OHH MOIYTH IpeJcTaBJIATh 0 Heo(GX0JUMOCTH HO-
Baro 3akoHa MM yupeskieHid, win o0b orMbEb DpeskuaAro,
npuueMdb ,Munuerps u liaBHoynpasigwoilie orabibHEMU Ya-
cTaAMH BXoATh BB ['ocynapersennnii Copbrh ¢b pejcrasie-
HiAMI He HHaYe, Kakb HCIPOCHBDH Ha TO IpejABapHTe]bHO Bhl-
couaiinree KEro lHmmeparoperare BeamuecrBa paspbienie (Cs.
3ak. T. I, 9. 2. usg. 1892).

Rasamoes Obl, 5TH ¢TaThil Bb JOCTATOUHOIl CTeleAN I110/1-
JePKABAlTD [N0J3aKOHHBI XapakTepb BJACTH MHHHCTPOBB. U
0JHAKO MB TYTH ke HAXOANMB pgaab crareif, npegocraBIsdio-
IIIX'D MUOHICTpAM’B NPUHATIE 3aKOHOAATEJbHHEXD MBPH BB CIy-
yaAx'b KpaiiHeil HeoOX0IUMOCTH eJMHOJNYHO, MUHYS YCTAHOB-
JeHHHIl 3akoHOAaTebHHI myTh. TakE er. 1558 U 314 yupeskie-
Hif MHUHIICTEPCTBD YHOJIHOMQYHBAKOTH MUHUCTPOBDL ,BH 00CTOA-
TeJIbCTBAX'h YPE3BHYANHBIXD, TpedylIHXh BHCIIaro paspbime-
Hisd, Kor/Jla He MOsKeThb OHO OHTH OT/IaraeMo 0e3b BaskHAro Bpela
WIH rocyjaperBenHaro yuiepba, abilersoBarh BebMm BBbBpen-
HEIMII UMB cHoco0aMI, He OsRuJast cero paspblienis®, a cr.
209 n 210 He CUHTAlTH ,OpeBHIIeHieMb BiIactu, koraa Mu-
HUCTPB 0CO0EHHO HAa KaKoii-11160 cﬂytlaﬁ 0o BepxoBHOI
Biaacrtpio ynoagoModeHb* WM ,korja MnHHCTPD BbH Upe3BH-
JAHEXD KARUXDB-T100 CAYIasiXb NpuMerh pbiuinreabayio Mbpy“
(Cs. 3ak., ibid).

Taroe majg3aroHHOE IOJOKEHie I0JYNHEHHATO yNpaBJIeHisd
HE MOIJIO, KOHEYHO, YKPHTHCA OTH B30POBD KOMITETA MHUHHCT-
pPOBB, HBBICKUBAOINATIO 110 yraszy 12 jer. 1904 r.  akiicrsuresanh-
HElA MBpEL Kb OXpaHeHil0 NOJHOII cuiabl 3akoHa“. [IpuBenennoe
BHIIE BHICOYalille yTBepskJAeHHOe 17 AHB. 1905 I. noJosenie
KOMHUTETa MUHHUCTPOBDL pasbsACHAETH JABICTBYWOILiA 10 JaHHOMY



BONPOCY B3aKOHOIOJIOMKEHIS BB TOMDB eMBicab, yro , MuHICTpPH,
ecan OB OKasajzach HaJ00HOCTH NPHAATH NPUHIMAEMBIMD IIMII
Bb 00CTOATEILCTBAX'D YPe3BHYaAHHHXD Mbpawd (Y up. Mun. er.
158 1 314) oGasarejbHYI0 ciIy Ha Goabe wian Menbe mpoaoJ-
sKUTEJNbHOe BpeMs, 00s3BBa0TCA (e30T1araTeJIbHo IPe1CTaBIATh
0o0’b U3JaHIM BpeMeHHHXb I cero HpaBuIb AN DOCTOAHHATO
BaKOHA BB YCTaHOBIAeHHOMD MHopaarb. Ob  cBoeil CTOPOHH
BHICOYAiIIe yTBepskAeHHOoe 6 iloaa 1905 . MABbHIe rocy1apersen-
Haro copbra yabasgern sHaunTeJbHOe BHHUMaHie BJIACTH MUHII-
CTPOBDL Bb CHAy4asxXb KpaiiHeil He0oOXOAHMMOCTII H CTPEMUTCS
IOCTABHUTH €€ BB N3BBCTHHA rpannunl. ,Mupucerpsl o npunm-
MaeMBIX'b UMII Bb UYpes3BHYAHBIXD 00CTOATeNLCTBAXD Mbpaxs Ha
OCHOBAHIM NPeIoCTaBICHHBXD UMD 10 3aKOHY HoapoMouiit (Cs.
3ak., T. [, 4. 2, usa. 1892 1., Yupesma. Mus., er. 158, 210 u 314) u
0 IPUYMHAXD HACTOATEJIBHOCTH CHXD MbBpb goHocarn llpasu-
reaberpylonieMy Cenary. PaBHuMD oGpazomb, MIUHHETPH 10HO-
carb Cenary 11 0 TBXb Mbpaxb, Ha IpHHATIE KOHUXD Bb UpPE3BhHI-
YJallHEIX'D 00CTOATeNLCTBAXD NocabjaoBa1o Bricoualinee conusBo-
jJedie BB 1OpAAKDB BepxopHaro ynpapienis (CB sak., 7.1, 1. 2,
n3g. 1892, Yup. Kom. Mun. cr. 26, n. 1)* (I. n. 5). ,Ecan opu-
HATHS Bb YPe3BBEYAHEX'D 00CTOATENBCTBAX'D MBPHL (€. 5) 3aKRJI0-
JaTh BB cedb MocTaHOB/IEHisd, HE UpeIyeMOTPBHHBIA 3aK0-
HaMil, 1 JbiterBie MXDb 0Ka3a10¢h HEOOXOAUMBIMD I1POLOIKATE
Ha cporb Ooabe mecrn mbesanerb, To mojneskantiii Murmnerps,
J10 MCTevYeHiss cero cpoka, 0043aHb BOUTII ¢b IIpejicTaBleHieMb
BB 3aKOHOJAATEJIBHOMD NOPAJAKD 00b N3JAHIN Ha ceil upeaMerb
3aKOHA, X0Tsd OBl I BpeMeHHAro I OPPaHHYeHHAro JIIIL Olpe-
JAbiIeHHoll MBETHOCTHIO, 1T 0JIHOBpeMeHHO JoHecTin o ceMb llpa-
pureaberyomemy Cenary“ (I. m. 6). CoOHTIA HHOIO IOPSIIKA,
KaK'b YKa3aHO OBLJIO BHINe, 3acJ0HWIN cobolil aTH peopyaTop-
CKISl NONBITKY, HANPABJCHHBA Kb MPOBEICHIIO TPHHLNNIA 3aKOH-
HOCTH B'H YIpaB.JIeHie BDH YCHAOBIAXD KHUBHI alCoJI0THATO I'0CY-
JapeTBa, M JHIINAN UXD BO3MOKHOCTH MNPAKTHYECRATO OCYIILe-
CTBJIEHI.

Mut ocTanoBHJIMCDH J0BOJIBHO DOAPOGHO HA PYCCKOMD JIOKOH-
CTUTYIIOHHOMD IpaBBh ¢b TOI0 IBJABI, 4TOOB IIOKas3arh, YTo BE
a0CcoMIOTHOMD TocyaapeTtshb HBTH U He Moserb OBTH crporare
pasindgig MesKAY 3aKOHOMD M aJMUHHCTPATHBHBIMB pacropsike-
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HieMb, 9TO pactopdskerie o0maajaeTds TaMb CHJIO0II 3akKoHA 1T
OPUANYECKN He MOJAYNHEeHO Hnocxabamemy !).

Jlpyroe moaoskeHnie MH HaXOANMB BB rocyjlaperBhb KoH-
CTUTYHIOHHOMD, IIB BCB aKTH yupasieHid, Hexojsllie Kakb
HemocpeCTBeHHO O0T'h IVIaBBl T'0OCYJAapeTBa, Takb M OTH M0149N-
HEHHBIXD OPraHoBbL YIpaBIeHid, JAOJRHE HAX0AUTHCS BB COOT-
BBTCTBIN b 3aROHAMI, JOJURHB OBITH I0J3aKOHHEL. SaKOHD
o0a3areqend 34beh He TOJABRO I8 MOABJACTHHXDL, HO U ]I
caMoil rocysapCTBeHHOII BJacTH BB JUIB esd OpraHoBb 3aK0-
HOJIaTe/NbeTBA, aAMUaneTpanin u cyia. Hsb oanocroponne o0s-
gyolelt HopMsl a0CcoJI0THAI0 TocyjaperBa OHD HIPeBpallaeTcs
3a4BCh Bb HOPMY JIBYXCTOPOHHION, BO3JAraoilyl He TOJIbKO 00s-
3aHHOCTH HA NOJABJIACTHHIXD, HO I TPeI0CTABIAIILYI0 UMb H3Rh-
CTHBISI I1paBa, YIIPABOMOYNRADILYI0 XD 2). OTHEHAD OHH He TOJIbRO
BHIIOJHAOTD Hpejniicanis BeclIeil, cTosmel Ha b HIMH BJIacTH,
HO U SIBJSIIOTCS BD TO ske caMoe BpeMs cyOberraMu oupeabien-
HEIX'b Iy OJIMYHBIXD [IPABb, KOTOPEIMD COOTBBTCTBYIOTS UBBBCTHBIA
0093aHHOCTH €O CYOPOHKL TOCYAAPCTBeHHOI BiIacTu BB Juilb 1hbxb
WJ1I HHBIXD e Opranobb. [109ToMy KOHCTUTYIIOHHOE TOCY1apPCTBO
MORHO Has3BaTb IPABOBHMD BB TOM'B CMBICAD €I0BA, 4TO 3aKOHD
I IpaBo CTOATH Bb HEMb Halb NPOH3BOJOMD OTABILHBIXD JHLD
I CBA3BBAITDL 0001l AbATeIbHOCTH rocylapcrBa, KOTOpas Mo-
sKeT'hb PasBHBATLCA TOJbKO Bb HPaBOMBPHEXD (popMaxb 3).

1) IlporuBononomuoe MatHie orcraupaoTs 'panoserili, Co6pan. cou.,
. VII. 1901, erp. 44 ca, KopkyHoss. Yraszs H 3akowb. 1894, BB ocodeH,
289—357, a raxme Pyec. [ocyn. Ilpaso,T. I, m3m 1908 r. crp. 220—222, . II,
uam. 1901, erp. 12 cubi.

%) ,Das rechtliche Wesen des konstitutionell-monarchischen Staates
ist es, das einseitige Herrschaftsverhiltniss umzuwandeln in ein zweiseitiges,
das gesammte Staatsleben durchdringendes gegenseitiges Rechts-und Pflichts-
verhiltniss“—sambuaers cupasennmpo Hinel, Gesetz im formellen und ma-
teriellen Sinne, S. 157,

3) Cp. Sarwey, Das offentliche Recht und die Verwaltungsrechtspflege,
S. 44, O. Mayer, Deutsches Verwaltungsrecht, Bd. I, 8. 61 u upusenennyio
TaM'B JHTEPATYPY.

»[IpaBoBoe TroCyaapcTBO—roBopuTH KOKOMKHHEB—ECTH rOCYyIapCTBO,
KOTOpPOE BB CBOUX'H OTHONEHIAXD Kb HOIJIAHHBIMEG CBSI3AHO IPABOMB, IT0]I-
YHHAETCSI MPABY, HHLIMHI CIOBAMU—IOCYIapeTBO, YIEHBI ROTOparo umMbors
0 OTHOIIEHII0 Kb HeMy He TOJbKO 00S3aHHOCTH, HO M NpaBa, ABJAITCHA He
TONBKO MO AAHHEIME, HO U Tpasknanamu®. Cm. ero Pyc. rocya. mpaBo Bb CBA3H
C¢h OCHOBHEIME HauajgaMu o6miaro rocyn. upasa. 1908. B. 2-ii, crp. 120.
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[Ipnyems, sTa CBABAHHOCTH OPTAaHOBD I'0OCYIapCTBA MIPI
OCYUIECTBJICHIN MU CBOMX'B (PYHRLI{I HOCHTH HE TOJIBLRO (Pop-
MaJbHBI XapakTepb, APYTAMH CJI0BaMH —OpPTaHB rocy/1apcrBa
CBA3AHH BB CBOIXD BOJEH3bABICHIAXH He TOJALKO co001e-
HieMb HpeInucanubXDh KoHeTuTyieit gopmb. OHII ¢BA3aHH Bb
TO K€ CAMOe BpeMs 11 MaTepiaJbHo, T. €. MOI'YTDh PasBHBaTL CBOI
IBbATENBLHOCTh TOJBKO BB H3BBCTHOML HampasJeHin, onpenb-
JdoTesa, cabaoBarebHO, BhL OTHOIIEHIT cojepiranis cBoeil 1ba-
TeJbHOCTI onpexbiaenasMn aupertuBaMit ). [ takoe ,upnsna-
Hie I0pUIIMYecRoil CBA3AHHOCTH cYO'beKTa rocy1apeTBeHHOll BIa-
CTH UMb JRe YCTAHOBJIGHHBIMII HOpMaMi ero JBAaTeJlbHocTn, saMb-
yaeTb 1o aromy nosoay upod. H. . [Maxienro, n coorsbrer-
BeHHAs OpraHi3allig rocy1apeTBeHHaro ¢rpos Bh eBPONeiiCKuXD
rocyjaperBax’b MOLJN yTBepANrbed JUUIL I0c1B TOro, Kakb
II0/IBJACTHHE BBIILIN H3B Kpyra uieil nm mopdjira abconamnTHATO
rocyjapersa“ 2),

Yro ske kacaercs RBb YACTHOCTH HPABHTEIbCTBEHHBIX'D
OpraHoBb rocyzapcrsa, AbATeJIbHOCTH IIX'D CBA3aHA SAROHAMII
I MOJKeTH pasBHBATbCA JIIIL Bb ThXb npeabiaxb. ROTOpHe
yeraHoBIeHB 3aroHami. Pacuopsaskenig, oTb HEX'D MCXO018 LA,
JOGRHBL OBITH NOAYWHEHH 3aKOHAMDL 1T 0043aTe/IbHBL JIIIb
MOCTOJABKO, OCKOJILKO OHII UMB He HpoTHBOpbuUarh. oJra 10-

1) Muas toura 3pbHIA Ha 1OJ0KEeHIe OPraHORS® 3aAKROHOIATEILCTBA
BB Tocmojiersyioneil mbmertroii 1orrpunab: ,Eine Gebundenheit der Gesetz-
gebung, ropopurs (. Meyer, besteht nur insoweit, als beim Erlass von
Gesetzen die dafiir vorgeschriebenen IFormen beobachtet werden miissen, und
als da, wo es zwei Arten von Gesetzen (Verfassungsgesetze und einfache
Gesetze, Bundes —und Landesgesetze) gibt, die iibergeordnete Art der Gesetz-
gebung eine Schranke fir die untergeordnete hildet. Im iibrigen sind die
Gesetze fiir den Gesetzgeber keine Schranke, da er befugt ist, dieselben
aufzuheben®. Ca. ero Lehrbuch des deut. Staatsrechts. 1905. S. 535, Anm.

13; ep. Tamme Laband, Staatsrecht des deut. Reichs. 1901. Bd. 1I, S. 68,
O. Mayer, Deutsches Verwaltungsrecht. 1896. Bd. I, S. 87, T'eccensn, Teo-
pist mpaBoBoro rocyxapcerea, BbH c6op. [Hoaurmueckiit erpoit m . x. T. 1,
erp. 132 e

2) IIpodp. H. M. Iladienro. Ygerie o cymeersbh npasa m upapoBoii
CBABAHHOCTH rocygapersa, 1908, erp. 339—340. Ilo Bonpocy 0 cBs3aHHOCTH
rocymapersa nmpasomb oM. Jellinek, Gesetz und Verordnung, 1387, BB oco-
Gen. 261—276, Duguit, Droit constitutionnel, pyc. nmep. 1908, ecr1p. 64 ca.,
672 ci., 906 ci., ero ke, Etudes de droit public. 1901. T. 1, pp. 255 suiv.,
H. U. ITanierko, HasBaH. c04.,, B ocobeH. 1. V # Jp.



B3aROHHOCTL aJIMHHHCTPATUBHOIL ABATEILHOCTE TOCY1apETBA BO3-
MOKHA Bb KOHCTUTYHIOHHOMD® TocyaapcerBb noroMy, uTo Bb
OCHOBY €ro MmoJ0sReHH HPUHIUID OTAbJaeHisd 3aKOHOIATEILHOI
BJIACTH OTH AAMUHHCTPATHBHOLI, NPHHONNDG pasibileHia uian
Jaydme—oboco01eHisd BJaacreil, cBA3aHHHNE ¢b HMeHeMb MoH-
Teckbe, KoToparo 6. 6. KoKOWKNHD HasHBaeTh OTIHOMB COBpe-
MEHHAro KOHCTHTYIIONHAr0 rocyaaperBa !). Sabeh He00X0TMMO
exbaars HBCKOJIBKO 3aMbuaHiil M0 MOBOAY T0CHOACTBYOIIAXD
BD HACTOsIlee BpeMs BB HaykRb B3rJa/J0BB Ha ATy Teopilo.

1.

CoBpemennoe ImoHUMaHie Teopin pasabieHis Baacreif, mo-
JIOREHHOEe BDH OCHOBY KOHCTHUTYIIOHHAIO TOCY/AapCTBA, 3HAYI-
TeJbHO pasHNATCSA OTH BHCTaBjleHHaro MoHTeckbe, XoTa 11 Bce-
b0 ore Hero ornpasasgercd. llogs nmvenems pasabiaenia Boia-
creit MoHTeCKbe NOHUMAID Takoe pacyjeHeHie rocyaapcTBeHIOI
BJIACTII Ha TPH pasJUYHHXD I CAaMOCTOATEJIBHLIXD BJAACTH, IIPHU
KOTOPOMD Rask[as H3b HHXD a0COJI0THO H30.JHPOBaHA OT'b JIPY-
roif. SagaBuInch 1BJAbI0 BEIACHUTH YCJIOBIiS, NPH KOTOPHIX'D BO3-
MOSRHA ToJuTHIeckas ¢Bo0oja, OHD NPHUXOAUTH Kb 3aK/liye-
Hil0 0 HeoOXOJAUMOCTH TAaKoil opraHmsanin, 4ro0bl 0/Ha BJACTH
OCTAaHABIIBaJIa, ypaBHOBBIINBAIA JAPYyryl. A JJId 9TOTO, I10 ero
MHDBHIID, HE0OX01IIMO0 He TOJbKO pacupeabJuTb pasjandibls BJa-
CTH—3aK0H0JaTelbHYy 0, HCIOIHATEIbHYI0 M CyAe0HYI MeiK1y
PasIMYHBIMII OpraHaMi, HO M BOCHPeISATCTBOBATHL TOMY, YTOOLI
Kakofi-11100 M3b 9THUX'D OPraHOBb BHINOJAHANDL X0Ts OB YacTb
(pyHEIiII, OTHeCeHHBIX'H Kb KoMueTeHIin Apyroro. lIpm rakoms
pasabienin BaacrTeil Rasgiad U3b HUXD He CMOIKETDH NPUCBOUTH
ceO’b mouamomouiii Apyruxs, 1 Beb oHB BMberb Oyayre abii-
CTBOBATH BO B3alIMHOMD cordaacim ?).

1) Cm. ero Pye. Tocyxn. IIpaso, B. 2-it erp. 119; ep. tarxe (. Mayer,
Deutsches Verwaltungsrecht. Bd. I, S8, 57, 87 ff.

2) Montesquieu, De l'esprit des lois. liv. XI, ¢ch. IV u VI, a rarske liv.
V', ch. XIV. IIut. no nax. Laboulaye, Oeuvres completes de Montesquieu,
T. 3 u 4. Cp. Mohl, Geschichte und Literatur der Staatswissenschaften,
Bd. 1, SS. 272273, Jellinek, Die Entwickelung des Ministeriums in der
constitutionellen Monarchie, S. 334, Bd. X, Griinhut's Zeitschrift fiir das priv.
und. 6if. Recht der Gegenwart, Saint-Girons, Essai sur la séparation des pou-
voirs. 1881, pp. 95,97, d'Eichthal, Souveraineté du peuple et gouvernement.
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Bnpouems, abkoropsie moianruyeckie abATesI 1M ncaTes i
XapakTepHyH 0COOeHHOCTH yueHis MoHTeCKbe BHIATH HE TOJIBKO
BH TOMDB, YTO OH'bL BHICTABU.IL Tpe(oBaHie pasabieHia Biacreii,
HO BDb TO ske caMoe BpeMs M He00X0JUMOCTL HX'H CBSA3H, Clisd-
Hisg, 4T0 10 ero MHbHID 5T0 pasabienie Biaacreil A0/KHO OBITH
BechbMa OTHOCHTeJAbHHIMDB. Tarb Maaucons BB c¢BoeMb U3BH-
C¢THOMD nuebMb, mombuiernons Bb Ne 47 ,Deaepanucra“, ro-
BopuTh cabayouiee: ,bpuranckas roreruryuisa Osiaa 1ag Mon-
TeCkbe ThMb, YbMb OHIb L'ovepds Id BeBXD THBXD, KTO THCATD
Bb oObJgacTi suuyeckoii moasin. I[logodHo ToMy, Rakb STH 110-
crbauie pascMarpuBajdll TBopeHie OescMeprHaro Oapia Kakb
coBeplIIeHHBIT o0paseib, OTKYAA JOJRAB OBLIM OBITH U3BICYCHH
BCH UpHHIMNB 1 Beb IpaBuia sMideckaro UCKYCCTBa 11 110 KO-
TOPOMY HaJ 0 OBLIO CYAUTH 0 BCBX'H MPoN3Be/eHIAXD 3TOT0 POa,
TAaKbh W BTOTH BeJNHKIll noaurnyecxiif umcaresab cMoTpbab Ha
QHIMICKYI0 KOHCTHTYIII0 KaKb HA THN'D I, L0JAbB3YACH ero
coOCTBEHHBIMD BHpaskeHieM'b, KaKb Ha 3€pKaJI0 MOJHTHYECKOI]
¢B0OOOAB 1 JaJdDb HaMb BD (popMb sjaeMeHTapHBX'L HCTHHD pas-
JUTYHBIe XapaKkTepHBe HPHHIIIE ATOMH MOJAUTHYeCKOIl cHeTeMbL ™ ).
[IpounsBensa sarbMb aHaaush aHrAiCcKoll KOHCTUTYIIN M lLIORa-
3aBb, YTO BbH Hell HUKOHMDB 00pasoM’b PasANYHLIA BJIACTH HE
o06ocobieHsl pB3Ko ApyI'b OTh Apyra, MajiucoHd 3akri04Yaerb:
,BCe, 4T0 XO0THBIb ckasarb MoHTECKbe, Kakb I[OKa3BBAITDL ero
coOCTBeHHBISI BhHpaskeHis, a eule 6oabe 04eBUAHO—TD npuMbpH,
ROTOpBIe Yy Hero OBUIH Hepelb IVasaMil, 3T0—4T0 OCHOBHBIE IPITH-
IUIBL ¢BOOOAHON KOHCTUTYIINM HapylUeHbl, KOTJa BCA IOJHOTA
0JIHOIl BiaacTH HAX0JUTCA BB PYKaxXb TOro, KOMY HPHHALIeRITD
Bb TO #e caMoe BpeMs I BCs IIOJHOTA Apyroit Baacrti® 2).

Jlloru wmjaers BBH STOMDB OTHOLIEHIM Tarkb JaJeRo, YTO
yTBep:EaaeTh, 4ro MoHTeckbe BB cBoeil Teopinm ,orpaHmdiics
JUINb BOCIPOI3BeJeHIeMDb UPaBUIb AHMIIHCKOI RKOHCTHTYIIN,
4TO0 OH'D JOHYCTUA'L pasjbiaedie Biacreil Jiiulb BB Toll MbBpb,
B'b KaK0i OHO IPAKTUKOBAJIOCH Bb AHTVII.... YTO OH'D YAHBUTEIHHO

1895, pp. 96, 142, B. M. I'eccens, Teopia nmpaBoBoro rocyaapcrsa, Bh HA3R.
coop., erp. 124 ci., ve ocoGen. 128 cn., H. M. Jlazapescriit Jlexnin no pyec.
rocya. npaBy. 1908, =. I, erp. 27 eca. n ap.

1) Le Federaliste, trad. frang. 1902. N¢ 47, pp. 398—399.

2) Le Federaliste, ibid., p. 400. B» moBbiimee Bpenma ey Bose, Les droits
législatifs du président des Etats—Unis d Amérique. 1906, pp. 33 —34.



SICHO II0KasaJdb BB cBoeill 6 riapb, 410 ThHCeHAs COJANTAPHOCTD,
HellpepuBHOe COTPYAHNYECTBO JA0JRHB 00BEUHATH PAasIMIHLIA
BJACTH POCY/1aPCTBa, YTO HCITOJAHITeIbHAS BIACTh 10JKRAA NMBTH
1paBo veto 1o OTHOIERIK K'b BAACTH 3aKOH0/1aTeJIbHOIT, YTO are HTH
HCHOJHATEIBHOM BJIACTH JOJMHB OBITH IMOJHUTHYECKI 0TBBTCT-
BeHHH Ie€pejb IapJaMeHTOMb, 4YTo cyleOHas BIACTh He cy-
HlecTByeTh BoBCe BDL KauecrBh Baacri, oTIHvanIeiics orb
HCHOJHUTEJAbHOI® ).

Haronems, cio1a ske MORHO OTHECTH U HBMeIKaro y4yeHaro
Pewma, roropniil, nainaras yuenie MoHTeckne, 3avbyaers: ,pazandg-
HEA TOCyAapeTBeHHBA (PYHRIIN 10 Teopin MoHTeCKbe J0JSRHBI
OBITH HE TOJAbKO pacipebiIeHbl Mesk1y pasdnIdbIMII HOCHTe M
BJIACTH, HO KaMIBII H3b 9THXD HOCHTENECH T0JKEHD 3aepiki-
BaTh JPYroro BH OTHpaBIeHIN UMD CBOUXDL (DYHRI, cabioBa-
TeJbHO, J0JsKeHD> NPHHIIMATH yuacrie BB OCYLLeCTBJIEHINl ero
BJIACTH, APYIHUMII CJI0BAaMH—BD (Jar0yceTpoeHHOMD Ioey1aperBh
JA0JRHO OBITH HA JINIO He TOJAbKO pacupeabiaenie Biaacreil Meska1y
pasaMYHBIMI OpraHaMi, HO II yyacrie MHOI'HX'b OpPraHOBD Bb
ocyllecTBJAeHIN oaHOIt 1 Toil ske BJactu, nicht blos Separation,
sondern auch Participation der Gewalten muss im wohlgeordne-
ten Staate vorhanden sein® 2). Takoe mabrie Pemb ocHOBHIBaeT b,
INIaBHBIMB 00pasoMb, Ha cabayouiems Mberb VII raasm XI
knuru ,De lesprit des lois‘: Les trois pouvoirs n'y (Bo ®dpan-
i) sont point distribués et fondus sur le modele de la con-
stitution dont nous avons parlée 1. e. anriaifickoii, nprucoe s
ciojda m3b VIraass roit ske kHurua: Il n’y a point encore de li-
berté, si la puissance de juger n'est pas séparcée de la puissance
législative et de l'exécutrice 3).

Obpaiasgch Kb OIBHED 29TOr0 B3MVIAAQ, MBIl HpPERIE BCErO
He MOReMDB COIVIACHTLCA €b  yTBepskIeHieMb, uTo MoHTecKbe
BDb CBOeMDB IIOCTPOEHIN Teopin pasabieHid Biacrell TOJbKO cpH-
COBHIBAJI'b FOCYAapPCTBEHHO-IIPABOBHA OTHOIIEHIA AHDJIII CBOEro

1) Duguit, La séparation des pouvoirs et l'assemblée nationale de
1789, B Revue d’économie politique. 1893. T. VII, p. 108, em. rarme ero
Droit constitutionnel, pye. nep. 1908, erp. 431 cm.

2) Rehm, Allgemeine Staatslehre, s Marquardsen's Handbuch des
off. Rechts. 1899. S. 233. ’

3) Taroro ke mEbHiga R. Schmidt, Allgemeine Staatslebre. 1901. Bd.
1, 5. 68
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BpeMeHU. AHrJifickas JIhilcTBUTENbHOCTE TOCIAYMRIIA JJId HETO
JUIIL OTHPaBHOM TOYROM, /aBlIeil eMy BO3MOMKHOCTH BHJIBH-
HYTb M 00ocHOBarTh cBoe yuenie ). PasBupb ero BB cBoeit
uspbernoit VI romapbh XI kanrm ,De lesprit des lois“, ondb 3a-
Mbyaers Bb KoHI'B ed: ,f He Oepycb 3abeh cyauThH O TOMB,
HOJB3YIOTCA WM He I10Jb3YITCA BDH HACTOSLLEe BpeMs aHIIN-
yane aroit ¢Bo6o10il. Sl A0BOJIBCTBYIOCH YRKasaHieM’b Ha TO, UTO
OHa YCTaHOBJIEHA HXD 3aKOHAMHI 1 He NIy OoJblIaro* 2).

B® apyruxs mberaxn ero Tpakrara MOSKHO HaiiTH yKasaHis
Ha AbicTBUTENbHOE 110JI0KeHie Belleil B AHIMIIN, KOTOpoe, XOTH
I PHCOBRJOCH €My Bbh HeTOYHOMB BHADL, TbMb He MeHbe He
ocTajgoch BoBce UMD HesaMbueHHHIMDb. Tarb BB 27 raaphb XIX
KHUTY OHB DOBOPHUTH, YTO ,MOHAPXDb TaMb (Bb AHIJIIN)... 9ACTO
OyJers BHHYM/JAEHD JapUTh CBOUMBb J0BbpieMb ThXb, KOTOpHIE
eMy BOBCe He HpaBATCA U JIHILIATH cBOell MujgocTH ThXb, KOTO-
pHe BCero Jy4lle eMy CJAysKUJIN, Ibaasd noab jaBjleHieMb Heol-
XOAUMOCTH TO, YTO Jpyrie rocyaapu Abiaanrb mo ¢BoGOIHOMY
pbileHin®, 4T0  ,MUHHUCTPH TaMb 0043aHH 0T/aBaTh OTYeTh BB
CBOeMD II0Be/leHiN Iiepe/ b HapoAHHIMD coOpaHieMDb“ *). Heabas
He BUABTH BB 9THXD caoBaxb MoHTeckbe J0BOJLHO #CHBIXD
HAMeKOBb Ha pasBUBaBLIilicad Bb TO BpeMdA HapJaMeHTapu3Mb
Bb AHIIIIN, CBA3HBABININ MoHapXa Bb BHOOPH CBONXDH MUHU-
CTPOBH I BO3JArapiliili HA HUXDH OTBBTCTBEHHOCTH Ilepelh uap-
JIAMEHTOMD, XOTs1 HeoOXO0JHUMO TYTH ke OTMBTHTH, UTO sBjeHie
9TO, OCTaBlIeecs UMb HENOHATHMb, HAIIO OCY:JeHie ¢b ero
CTOPOHH 1),

Hennasa cormacurbea panbe ¢b Tbvs Mabriem®n, aro Momn-
T€CKbe BLICTABUI'L IPUHLNID OTHOCHTEJNLHAro pasiabienisa Bia-
¢reif, 4r0 OHDL OBLIB TOJABKO UPOTUBH TOrO0, 4TOOB ,BCS I110JI-
HOTQ OJHOII BJACTH HAXO0/UJach Bb PyKaxh TOI0, KOMY IPHHAI-
JeRUTH BB TO JKe caMoe BpeMs M BCs IOJHOTA JPYIoil BilacTm®,

1) Cp. Rehm, Allgemeine Staatslehre, 8. 243.

2) Montesquieu, De l'esprit des lois, liv. XI, c¢h. VL

3) Montesquieu, ibid, liv. XIX, ch. XXVII.

4) Cwm. Jul. Schvarcz, Montesquien und die Verantwortlichkeit der
Rithe des Monarchen. 1802, 8. 115, a rarike 112 ca.—Cw., MeRAY TPOIAME,
MHTepecHBIs saMbyanis 1o moBoay orcrynienis MoHTeckbe OTH aHmIiii-
croii gbitcrBurensnoctn y d' Eichthal’s, Souveraineté du peuple et gouver-
nement, pp. 128 suiv.
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Jonyckasg BWbBerb ¢b Thwh yacTHuHOE ydacTie 0JHON N3B HUXD
Bb (PYHRIIAXD Apyroit. Maameons, :keias IORasaTh, mo Bbp-
HoMy sambuaniio Conbp-sRupoHa, 1peBocxo/1cTBO PUHIUAIIOBD,
[IPOBEJEHHBIX BB TOJABKO 4YTO IPUHATON aMepHKaHCKOH KOH-
CTUTYILIN, cOANKAeTL ee ¢'b aHrIiiickoll u npunmncusaersb Mon-
TeCKbe Cb IBIBI0 NPUKPHTLCA ABTOPUTETOMD ero BeJIuKaro
HUMeHH TH MBCII, KOTOPHXb y Hero He Obi0. ,Heaun 6u1 Mon-
TeCKkbe, TOBOPHTH OHB, MOI'b HPOYHTATHL 8T0 Mbero y Magm-
COHA, OHDb He y3HaIb OH CBOUXD H/elf, HO OHB IPeBOCX0HO
HOHAIH OB Ty KPUTHKY, KOTOpas Bb HeMb CKpHBaerca“ 1).

I1 abiiecrBureabHO, MEHTPAJdbHBI NYHKTDL BB ydenin Momn-
TECKbe, ero 0COOEHHOCTD, OTJMYAIILAd eI'0 Kakb OTh ero mpej-
necrBeHENRa JIoKKa, Takwb M OTH HOCTBAYDLIAT0 KOMMeHTa-
TOpa HTOro y4enisa DBiskcToHa W 3araoyaercs HUMEHHO Bb TOMD,
YTO OH'D BHICTABHIDB alCOMIOTHYIO pasibibHOCTb OJHON BIACTH
orh Apyroit. MonTeckne caMb Kakb OB HCIyradcs TAKOTo 10J-
Haro pacdjeHeHisd rocyjaapersa. ,JTH TPH BJIACTIH, TOBOPUTH OH'D,
JA0JJKHEL OBl Bb peayabrarb npiiiTm BB COCTOsIHIe IMOKOA 1 (es-
abiterBig. Ho—1yrDh ske HAXOAUTHL OH'D BHX0Ib—TAaKb KAKB Bb
CILTY HeoOXoauMaro JBuskeHls Beueil oub upuuyskieHs OyJAyTh
ABUTaThed, oHb 0y1yTh ABHIaThCs BB cOIVIACIN IpYyIb C¢b JIpy-
I'OMB“ 2)—BHXO0/'b, KOTOPHI eJBa-JI MOJKHO NPUHATH 3a pas-
pbrrenie mpooaeMHl.

Bors mouemy ueanss Buabre BMberb ¢b Jloru b npasb
veto HCOOJHUTEILHOIT BJACTI ed y4acTis BB 3aKOHOJATEJNLCTD.
OcyuiecrBida 9To [paBo, HCIOJHHUTEJIbHAA BJIACTD IOJYJaeTh
AL BoaMoskHOCTh 3agepsruBarh (la faculté d’empécher), Ho
He BO3MO:RHOCTH yuactBoBarh (la faculté de statuer) BB 3ako-
JaTeJIbHOI BJIACTH, YTO HAXOJAUTCA BB IPAMOMD COOTBBTCTBIN ¢b
Teopieil BzamMHaro ypasHoBbuenia (mpornBopbca), Hauemlelt,
Mesy IpPOYUMb, CBOE BHpasMeHie Bb CJI0BAXb: ,eCJTN MCIIOJ-
HHTEJIbHAsA BJacrhb He Oyaerb HMBTh IpaBa OCTaHaBINBATh
JbiierBie 3akonojarejpHaro cofpaHid, nociabaHee BHajlers Bb
JecioTusMb® 3),

1) Saint-Girons, Essai sur la séparation des pouvoirs, pp. 99—100,
rarxiwe d’Eichthal, op. cit., p. 142.

2) Montesquieu, De I'esprit des lois, liv. XI c¢h. VI.

3) Montesquieu, liv. XI, c¢h. VI

e
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Hespasa roBoputh BMbBerh ¢b HUMB, YTO areHTH HCHOTHI-
TeIbHOIT BAACTI HECYTD HOJTUTHICCKYI0 OTBBTCTBEHHOCTH IEPeATD
napiaaMentowb. Orgbrersennocrn munucrpopb Monreexbe He
NpU/IaBalh IOYTH HUKAKONO BHAYeHis, OHA He HIPAeTh Y
Hero HUKAKOH CYNIeCTBeHHOH pPOJM BB CHJIY OCHOBHBIXD IPIH-
MUIIOBD ero Teopiu, pb3ro 000COOUBIINXD HCIHOJHUTEJILHYIO
BJAACTH OTH 3aKOHOJAATeNBbHOI. Eeanm onns 1 ymoMmHaeTdb 0 Heii,
TO JUIIb BCROJIbL3b M KaKb-0H MIMOX0J0MDB, He 0CTAHABINBAACH
Ha TOMD HOJIOKEHIH, Kakoe OHA 3aHIMAeTh B'b KOHCTHTYIIOHHOMD
rocyzapersh, Ha es poair BL 9TOMD ocydaperBb, mpudeMb
110/ OTBBTCTBEHHOCTHI0O OHDL pasyMberb OTBBTCTBEHHOCTbH YI0-
JOBHYI0—,9TH COBBTHUKN MOLYTH GHITH NpUBIEYeHBl Kb OTBBTY
M HAKa3aHL“, !) HO HAKONMD 00pasoMb He HOJUTIHYeCKY *).

Haromens, yreep:kaenie /lioru, uro cygefnas BJIacTh He
cylecTByeTdh BDL KadecTBh Biacry, oTjanvaolleics 0Tb MCHOJ-
HUTeJbHON, HAX0JNTCA BbL NPAMOMB NpoTHBopbuin ¢b Oyk-
BAJBHBIMHI ciaoBaMu MoHTeckbe M OCHOBAHO HA OJAHOMDL JIHIIb
nejgopasymbuin. MoHTeckbe He TOJAbBKO OTABIIDB ey/ae0HyI0
BJAACTH OTH HCHOJHUTEJAbHOI, HO M 1000sICS ke Ipeao-
CTABUTH €€ IOCTOSSHHBIMD yUpesgJeHlaMDb WIH JOJKHOCTHHMD.
JUIAMD. Baacrb sta  ,CTOJb  CTpAamIHAs JdioaaMb (si terrible
parmi les hommes), nepejiaercsa UMb ,JIUUAMD, KOTOPHA BD
H3BBCTHBIS BpeMeHa roja, 110 YKasaHHOMY BD 3akodHb cno-
co0y, BHIOHpaoTesa 3B Hapoja Ui o6pasoBamis cyia, IPogoJI-
sRUTeJAbHOCTH AbitcTBig KoTOparo ompeabiasgercda TpeGoBaHIAMI
geooxopumocern®. llpnm TakoMb MOJOREHIN Belleil JIogaum He
UMBIOTH MOCTOAHHO TIepelDb TJaasaMu cy/efl I crpaurarcs yike
me cyabm, a cyaa“ 3). Rawb panexu st nosmoserist MoHTeCKbe
OTH TOI0, 4UTO cyAe(HAsS BJACTL IpeJICTaBisgerb €000 JHILL
YaeTh BJACTI MCIOJAHITETbHOI!

Y7o gacaercs BH YaCTHOCTH Barasgjaa Pema, ommbéo49HocTh
ero Opa ykazana yske EignHeroMb, KOTOPHIL sambdaersb, uTo
PeMb BHBeIDH CBOE sakJAlueHie, HenpaBuibHo nepesess ,fondus
sur le modele* Bh eMBICIB ,,CTUTH, T. €. COEJMHEHD 110 oGpasiy“,

1) Montesquien. De l'esprit des lois, liv. XI, ch. V1.

2) Cp. Schvarcz, Montesquieu u. s. w. S8. 110, 117, d’Eichthal, Sou-
veraineté etc., pp. 126—127,

3) Montesquieu, ibid., liv, XI, c¢h. VL

A. Anerchens. 7



TOI/la Kakb Ha10 ObL10 IIepeBecTH ,BBUINTH, T. €. 00pasoBaHH
1o o6pasiy“, Takb Karb TaMb pbub Maers JNIIb 0 TOMbB, HTO
Bo Ppannin nwbre roro pacnperbiaenia iacreil, Kakoe Ha0110-
Jaercs BDL aHMIiiickoil koHeTHTYHIN ).

Bee a1o naerb mHaMb BO3MORHOCTL yTBepsRAaTh, uro Mon-
TECKbe BHICTABILTDL HPUINIITE A0COJN0THATO pas/1B/aenid Baacreil,
a0Cco0THATO HXD H30J0poBaiiga Apyrs orb japyra. Toabro
rorja oHb OyayTb B3anmMHO APYI'B Jpyra ypaBHOBBIINBaTD,
TOJALKO [PU TAKOM'B YCJI0Bi €B000Ja I'pasIalb OyaerTh o0es-
ne4YeHa BB J0CTATOUHOII cTemenu 2).

Ho »sroro mago. Yraszanusisa 1wban ne 6yayTs JOCTHTHYTH,
@CJIIT BTI BJACTH He OYAYTH BD TO JKe caMoe BpeMsi paBHBL JpyI'b
Apyry, ecan oHb He OyAyTh COBEpIUIeHHO He3aBUCHMBL O1HA OTD
apyrott. Ha-paay e¢b uxs paspbiaenieMs MoHTeckbe BHCTABILID
Takske TpedoBaHie HX'b paBeHcTBa,—TpedoBanie, 4To0u 0HD OBIII
PaBHOCILIBHE, YTOOHL HII OAHA H3'b HIXD He OB 10]UHHEHA
apyroii 3). IHpu sroMb HeoOXoAuUMO OTMBTHTL, UTO 5T0 paBeH-
CTBO BJacTeit, aTa He3aBHCHMOCTL WXD JPYyI'b OTH JIpyra Ka-
caeTcst TOJALKO I0Jg0ReHisd OpraHoBb, HO HUKOHMD 00pasoMb He
uxb Qynrniii. Cb TouRrN 3pbuisg ¢Boeil KoMIeTeHIin HCIOIHII-
TejdbHAd BJacTh Y MOHTECKbe ABJIsiercs 110 NPenMyLecTBY HCI0.1-
HUTEIbHUIeIl 3aroda *4).

Huoro mubuis nepscnres wbmenkiit yuenmi! Pewsn. Onb
BHCKA3HIBAETH MBICJIB, 4YTO, 10 yueHilo MoHTeckbe, HCIOJHH-

1) Jellinek. Eine neue Theorie iiber die Lehre Montesquieu’s von den
Staatsgewalten. Ilut. mo Iaxienko, Cyrepenurers, 174.

2) IIporasononoskaaro Mabmia H. M, KopryHorsh, ¥YKash U 3aKOHD,
1894, erp. 205, A. C. Anexchens, lomurnyeckas morrpuna JK. K. Pycco
u 7. ., 8 Bbernurh [pasa. 1905, 2, erp. 73 ca., b ocob. 7677, ero ke
Pyceroe Tocyn. Ipaso. 1906, erp. 106 ca. m map.

3) Cp. Mohl, Geschichte und Literatur der Staatswissenschaften. Bd.
1,8.272, Jellinek, Gesetz und Verordnung. 1887. SS. 67—68, d Fichthal, Sou-
veraineté du peuple et gouvernement, pp. 119 suiv., Bose, Les droits légis-
latifs du président des Etats-Unis d’Amérique, pp. 29 suiv., E. Meier, Fran-
zosischie Einfliisse auf die Staats —und Rechtsentwickelung u s. w. 1907, Bd.
I,S. 66, H. M. Jlasaperckiii, Jlekuim mno pyec. rocyj. npasy, 7. I, crp.
28 1 np.

1) ,Inhaltlich—aambaaers Jellinek ist vielmehr die Vollziehung Die-
nerin der Gesetzgebung®. Cm. ero Gesetz und Verordnung, 8. 68. Hhcroanko
MHAYe CMOTPHTDH HA MOJ0sKeHie memoanurenbuoit Biracrn y Moureckne Kop-
KYHORB, YKA3TL U 3aKOHB, CTp. T3



TelbHasd BJacThb He pPaBHOCHIILHA 3aKOHO/ATeNbHOI, HO Haxo-
AUTCS BB 3aBUCHMOCTH 0oTh mocabameii ). Kb takomy yrBep-
sRJEHiII0 OHD NPHXOANTL Ha OCHOBaHIM Toro Mbera ,/lyxa sako-
HOBDL®, Bh KOTOPOML Tpeldyercs eimerojHoe BOTHpPOBaHie HaJI0-
rOBb 3aKOHOJAATEJIBHEIML colpadieMb, Takb Kakb BB IPOTHB-
HOM'b Caydah HernmoJaHnTe]IbHas BiIacTh He Gyaers Goabe sabn-
c¢brb o1b BaxkoHOAaTeabHOI (la puissance exécutrice ne dépen-
dra plus d'elle . e. de la puissance législative), Bb cBA3n ¢b
TBMB 00CTOATENIBCTBOMD, YTO Bb IpaBh veto HCIoJHUTeILHOI
BJACTH HPHHAIEKITD JUIIb BO3MOKHOCTL 3a/JepianBarh nocra-
HOBJIeHIs 3aronoaarTenbHoil Baacrir (la faculté d’empécher), mo
He BO3MOKHOCTH MOJORNTEJHHO BBH Heil ywyacrBoBarh (la fa-
culté de statuer) 2).

CopeplIeHHO cnpaBeINBO J0OKA3HBaeTh IINMHERD, 4TO
aTa 3aBucuMocth (dépendre) npejpcrasisgers coG00 HIT YTO HHOE
Kakbh Koppeaarb veto, mpHHAJIeKANAr0 HCIOJHUTEJIBHON BJa-
CTH, & pPaBHO es NpaBa CO3RBATH I 3aKPHBATDL 3aKOHOAATE]b-
Hoe coOpanie 3). Bb camoms abab, umbs Bb BHAY 5TH IpaBa
HCIIOJHUTeARHON BJacTy 110 OTHOIIEHIID KL 3aKOHOIATe 1bHOIL,
MOKHO OBLIO OB BB CBOI 04Yepeilb POBOPUTH O 3aBHUCHMOCTH
3aKOHO/1aTeNbHOM BJIACTII OTH HCHOJHUTEJNHLHOH, TaKh Kaxb 0Ja-
rojaps UMb HocabaHaa Bcerjga Moryia Ob Napajam3oBaTh coBep-
menHo abiiersie neppoit. O npapb ke KOHTPOJISA 3aROHOAATEN b~
HOil BJjacT Hajgb AbiicTBiaAMI MenoganreabHoit  MoHTeCKBe
FOBOPUTSH JAHIUIL BCROJABL3b, He olpexbiads ero Tounbe m szamb-
yasg TOJBKO, 4YTO 3aKOHOJATEJBHOIN BJACTH NPHHALIERUTD
IpaBo HaA30pa HaJAb MCIOJHEHIeMb H3/JAaHHLIXD €l 3aKOHOBD,
KOTOpOE He Jaerb eif, oIHaKo, IpaBa cyla Halb JUYHOCTHIO
MOHApXA: CYJUMB M HaKasaHy MOrYTb OHTDL UL COBBTHHRI
MOHApPXA.

Nraks, Teopis Monrteckbe, pasipodidpinas rocyiaapeTBo
I NpUBO/AIIAA BB cBoeil Kpaiineil GpopmynnpoBkb Kb Teoperi-

1) Babesr uwberest BH BHJIY S3ABHCHMOCTH OPraHOBR®L HCNOJHEHIA OTh
OPrafoBRh 3aKOHOIATEILCTEA,

2) Rehm, Allgemeine Staatslehre, 8S. 236 u 307. Yro Monreckbe
GBI CRJIOHEHD NPHNHCHBATL BHICHICe 3HAYEHIe 3aKOHOJAATEILHON BJIACTH,
066 aroMs roBopurt n Opranmo, em. ero ,IlpmHIpOB KOHCTHTYIIOHHATO
npasa“, 1907, erp. 47.

%) Jellinek, Allgemeine Staatslelire, pye. mep. 1908, erp. 366 n up. 4.
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JeckoMy pasabiaeriio ero Ha Tpi OTABJIBHHXD JHIA (,TPH MO-
parbRBIXD Juna‘ Ranra 1), maxoaurcsa BB HepaspbunmMoMsb
npoTHBOpbYiN ¢b IPUHIIIIOMD eJMHCTBAa TOCYAapCTBeHHON BJa-
¢cTH W He Hannia cedb npuMbHeniss HII BD 01H0Il N85 1 BIHCTBOBAB-
HIMX'B WM HAXOASIMXCS BB AbicrBin koHernryniit. SIBiassach
gieTo abcTparTHO (opMyI0il, OHa TOTYACh sKe JI0AKRHA OBLIA
110/IBEPTHYTHCS 3HAYUTEIBHBIMD BUI0H3MBHEHIAMD, KaKb TOJAbKO
OHA NPHILIA BB COUPHROCHOBEHIe ¢B AbLicTBHTEIbHOI HITBHBIO,
He YRJIaJbBaouleiics Bb 0AHD JHIIb JOIHYECKis paMRM W 4a-
¢TO Hapyllaoineil Teoperndeckis MoeTpoeHid.

Il abiterBuTeabHO, BO3bMeMb, Halp., KoHCeTHTyliln Cbie-
po - Amepukancknxs Coenuuennuxsb Illrarops 17 cenradps
1787 1oja, He TOBOPA yike 0 (PPAaHIy3CKUXDH KOHCTHTYIIAXD 3
cera0ps 1791 roxa 2) m 22 aBrycra 1795 rofa (5 GpyRrHaI0opa
III roga Pecny6ankn). Komeruryuia sra, kakb H3BbCTHO, BB
gypeah Apyruxbh CBOUXD HMCTOYHHKOBDL OTHPABIAETCS Takme U
OTHh NMpPUHIUIA pas3jbienia Bjacreil, 0Ha HOCTPOCHA Ha II0JI0-
sRUTEIbHOMD ero upusHanin ?). Hackoapro ke mnocabaosa-
TebHO IIPOBEJeH’> BbL Heil ATOTH  IpHHINIDL? — Corracimes
A MB ¢b EJVIMHEEROMB, [0 KOTOPOMY OTCTYILIeHIS 0TH CTPO-
raro pasrpaHideHiss Bjiacrell coBeplIeHbH Bb Coe ANHCHHBIXD
[[Irataxs BHOJAHD CO3HATEABLHO *), MJIN K€ YCBOMMD TOUYKY 3ph-
fig Pema, uro aMepHKaHCKasd KOHCTHTYIIs CTpeMunach Kb ao-
coIOTHOMY pasabiaeHio Biaacrei, °) Mbl J0JURHB OyAeMb IIpH-
3HATH, YTO NPHHIUND HTOTD ABJISETCs Ja1eR0 HeBBLIepKaHHBEMD.

Takb HpesijieHTy pecuyOauKkn, IpeacTaBisoieMy co0oil
rIaBy ucmoaHuTeabHOI Biaactu (er. II, pasi. 1), mpuHalIeKarh
I 3aKOHOJATeJbHBIT TIpaBa, XoTsd M Bb JOBOJBHO CBOEOOPA3HOIL
popwb. JlunrenHnil BCAKOH 3aKOHOATEIbHOI HHULIATUBE, OH'D

1) Jellinek, ibidem.

?) 065 orcTyIIeHIAX®b OTh UPUHOUIA pasabuenia sBaacreit so Ppau-
mim BB emoxy 1789—1791 r. em. y Duguit, La séparation des pouvoirs et
'assemblée nationale de 1789, s Revue d’'économie politique, 1893, t. 7.

3) Cp. Henry Maine, Popular Governement, pyc. nep. 1891, cop. 147,
Bpaiics, Amepuranckas pecuyGiura, 1. I, crp. 310 cu., Boutmy, Etudes de
droit constitutionnel, 4 édit., p. 131, Stevens, Sources de la constitution
des Etats-Unis. 1897, pp. 45 suiv., Bosc, Les droits législatifs du prési-
dent ete. pp. 13 suiv, 36 u jap. '

1) Jellinek, Allgemeine Staatslehre, pye. mep. erp. 448.

5) Rehm, Allgemeine Staatslehre, SS. 288 ff,
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YHOJHOMOYEHT BpeMsi 0Tbh BpeMeHH ,brarh I{OHI‘peNIﬁﬁW&

i 0 MOJOSKEHIN CO03a I TPEJCTABIATH HA ero paseMorTphiie -
Tarig MBpH, KOTOPHA OHB 0yAETH CYITaTh HEOOXOANMBIMHI H
coorsbrerBennbiMu® (cr. I, pasa. III). Oump maxbaens rakske u
npaBoMb veto, BIpoueMb TOJABKO CYyCIEH3MBHAIO, AA0IIAIO €My
BOBMOMKHOCTL BTeUeHie [ecATH/HEBHAT0 CPOKa NPUHATH UAH
OTBEPrHYTDH 3aROHOIIPOEKTh KOHTPecca, KOTOPHIl BB nocabaiaemMs
caydah mocrynaerb Ha BTOPHYHOe paseMoTpbHie M IOJLydaeThb
ciay, GyAyYd NPUHATHMD 00JbIIHHCTBOMDb ABYX'b TpeTeil KoH-
rpecca (cr. I, pasx. VII). D9ro cycnensnBHoe veto mpeBpaliaerces
BB abCoJI0THOe, eCJH IPe3HIeHTh OCTABUTD (e3h ABHsKReHia Beh
3aROHOIMPOEKTH, MOCTYMUBIIE Kb HeMY BTedeHie JecATH 1oc-
abaanxs AHell ceccinm xoHrpecca '). Il me mago aymarb, 9T0OLI
npesngeatsl Coenquneaasixd lllratops He M0JAbL30BATNCH TIPII-
Ha/lleskaliiMb UMD paBoMb. RogeTnTynionsas craTuernKa riaa-
CUTh, UTO BreveHie nepparo croabris co AHd CyLUecTBOBaHis
peciyOJuKN npesnenTcroe veto Obl1o npumbHeHo 433 pasa 2),
[Ipesnenty npnaa ie;RITh Takske MNPaBo ,Bb Upe3BHIUYANHBIXD
CJIyvasx’b Cos3nBaTh 006 magarel WM OJAHY HU3b HUXD I, Bb
cayuah UXDH Hecoryacia ApPyrb ¢b JAPYroMb OTHOCHTEJIHLHO Bpe-
MEHH IlepepblRa ceceill, OHb MOReTDH omiararh s3achaaHisa Ha
TAROE BpeMsA, KOTopoe oHDL Oy/J1eTh CUHTAThL IMOAXO0AAUINMD (€.
[, pazx. II1). CBepxb TOrO, HpEe3sHIEHTH UMBETH OTHOILIEHIEe 11
Kb CyJe0HBIMD HOJHOMOYIAMDB: ,eMy OpHHAJIeRUTH IpaBo ja-
poBaThH yMeHbIeHie HakasaHisg HIH DOMILIOBaHie 110 mpecTyilie-
HigaMbs 1mporuBb CoeanneHHBIXD [lITaToBDh, MCRI0OUYAA CIYyIAeBD
o0BHHEHIIl BB coBepuIeHiN IMpecTyILIeHiil no 1o/asRH0cTH (Impea-
chment) (er. II, pasx. II).

Ronrpeces, caysalliii opranoMs 3aK0HO/ATEIbHOIl BIacTII
(er. I, pasa. I), ygacrByerb Takse BDL OCYHIECTBIEHIH Kakrb
MCIOIHUTEIbHOM, TARD 1 cyaedHoll Biaactn. OHb 00DABIAETD
goitny (ct. 1, paszi. VIII). Coraacie Bepxmeli ero majaaThl—ceHaT?
Tpedyeresa st HBKOTOPHIXT aJAMUHICTPATUBHBIXD AKTOBDL Ipe-
sujedra: nocabaniit eb pbjoMa M corjgacid ceHara 3arIovaerb
MM IyHAPOAHBIe TPARTaThl U HasHavyaerb IOCIA0BD, JAPYIHXD
npejacTaBuTesnell rocylapersa 1 KOHCYJIOBD, cyaeil BepxoBHATO

1) Jellinek, op. cit. eTp., 448,
2) Cwa. Jellinek, Verfassungsiinderung und Verfassungswandlung. 1906
S8S. 35—36.

_/
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COBHATO €Yy /1a U BECIIUXD J0JTKHOCTHBIX'D JAUILh Coe il HEHHBIX'D
[lItatross (cr. 1. pasx. II). Sawbrums sabes, 4ro, 1Mo MBeCaN
cocraBuTeNaell KOHCTHTYI(IM, ceHaTry HepBOHAYAJIbHO OBIJIM IIpH-
CBOEHH, IJIABHEIM'D 00pas3oMb, (DYHKIUIN HCIOJHUTEIBHOIN BJIACTH,
II BTe4YeHie IepBHXDb JBTH CBOEro CyIlecrBoOBaHis OHDB ycMar-
pUBAIL Bb HTOMB CBOI IVIABHYW 3sagauy. Jumb mocremnexHo,
HyTeMb MeJIeRHOI HBOJXOIIN OHB Ipiobigaerca M Kb 3aKOHO-
JaTeJbHOII ABATeJLHOCTH U 3aHHMaeTdh Bb 3Toil obaacri Takoe
ske JrbaresabHoe 1 BIAIATeNLHOE 110J10sKkeH]Ie, KaKoe IPIHALICRITD
Bb Heil HikHel natarb !).—CeHars ornpasiagerb KpoMb Toro
(pyHRUIIN ey/aa [0 OTHOIIEHIH Kb TBMDB JOMKHOCTHEIMD JHIAMD,
IPOTHBD KOTOPHXB BO30Y:kAEHO YI0JO0BHOe npecibloBaHie ma-
JaTolt HapoJHHXDB npeacrasurenaeii (er. I, pasa. 1)

Harkonemws, cynefHOH Biacr NpHHALIERATD HBROTOPHA
[OJIHOMOYISA 110 OTHOIILEHII0 Kb 3aROHOIATEIbHOI,—II0JTHOMOYIA,
NAUIIA BO3MOMHOCTL BHCKA3aTh MHCIbL 0 CYIECTBOBAHIM Bb
aMepuraHckoil pecnyOankh cyaedHAro KOHTPOJIA Ha/lb KOHCTH-
TYIIOHHOCTHI0 3aKOHOBB, T. €. HaAb TBMB, Haxoadrcs Jam 1h
AN MHBE 3aR0HOJATeJbHBE aKTH BB COIVIACIH ¢bh KOHCTUTY-
uieil. BepXoBHBIl CO03HHI cyab, a Takmke M Bedkrili Apyrofi,
npuMbHAA 3aR0HOAATEIBHOE [OJOMeHIe Kb OoTAbiabHOMY Ciy-
qaK 1 Hagd ero HecoOTBBTCTBYOIINMD KOHCTUTYIIN, 0043aHb
octaBUTH ero 6esn mnpumbrenia (cr. I, pasa. I um er. VI)—
10JI0ReHIe, TIPIT KOTOPOM'B CYAbbB Jaercs BecbMa 3HaYNTEJbHOE,
XOTS 1 KOCBEHHOe BJifdHie KaKDh Ha MCTOJKOBaHie KOHCTUTYILIH,
Takb U Ha Halpas/eHle NOAYMHEHHOIl eil 3aKoHOJaTeNbHOMI
absaresbHOCTH 2),

Eean TakoBbl oTeTylljIeHid oTh NPHHIUNA pas/jbieHia Bia-
creil, (PMKCHUPOBAHHBIA Bb €aMoOil KOHCTUTYILH, TO IIpaKTHKAa,
PYKOBOJAMMAA HACTOATEJLHBIMI TPeOOBAaHIAMI Tocy/JapcTBeHHOI
JRUBHU, TOYTHM COBepHIeHHO ero yHu4Yroskuaa. Ilo caoBamsb
u3pbeTHAr0 3HATOKA AaMEPURKAHCKON NOJUTIHYeCKOi :ku3Hu Buiib-
coHa, AbHcTByOIAd TaMb BB HAcCTOALLee BpeMA KOHCTHUTYILiA

1) Cwm. uHTepecHBIA IO aTOMY IOBOJY s3ambuania y Stevens. Sources
de la constitution des Etats-Unis, pp. 77 suiv., BB ocoGeH. 79—R80, a Tarme
Bpaiich. AMepukanckas peciyoauka, r. I, erp. 104 ¢m., 114 ca., Chambrun,
Le pouvoir exécutif aux Etats-Unis, 2 édit, pp. 221 suiv. u ap.

2) Cp. Bpalich, HaszBaH. co%.,, erp. 267 ci.
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BecbMa Jlajleka OTh CHCTEMBl B3aUMHBIXD CJepyKeRDh M IIPOTH-
BOBBCOBL M 3HAUMTEJILHO pasHUTES OTh KHuskHoi !). Ilo Bomu-
pocy ke 0 ToMb, Kyja mepemberuicst HeHTPD TAKECTI Bb aMe-
PUKAHCKOM'B TOCY/JAPCTBEHHOMD €Tpoh, cpeli aBTOpOBh, NHCAB-
MUXDb 0 HeM'b, T'OCHOACTBYIOTDH CAMBlsd HPOTHBOPBUNBBIS CyHIe-
gHig. OJHM U3b HUXD YTBEP:RJAA0TH, YTO KOHI'PECCDH SBJIAETCA
Ternepb cpeloTouieMb, IOCTeNeHHO CTAHYBUIUMDB Kb ce0b BCO
FOCYIapCTBEHHYH BIACTh. , XOTd (popMaIbHO, 3aMbuaers Biuib-
COHD, KOHCTUTYIIS M COCTONTT H3D IPOTHBOBHBCOBD, NpUBEACH-
HBIXD Bb COCTOsAHIe paBHOBbBeCidg, BbH JABicTBATEJILHOCTH Halle
IIPaBUTEIBCTBO HpeIcTaBIserTb ¢o00l0 HIUTO IHOe, RAKD CIICTEMY
rJaBeHCTBA KOHI'pecca... Kro Biactb 1 BiidHIe HOCTOSHHO BO3-
pacTall HacuyeTh yMeHblUIeHis BjlacTH 1 BJisHIA Ope3uJIeHTCROIl
JOJSKHOCTH . 2)

JIBlicTBUTeNbHO, aMepUKAHCKAA HOJNTIHUYEeCKad JRHBHL He
yaepskagach Bb THXb paMKaxb, KOTOPBA ORI YCTAHOBIEHDI
KoHeTuTyIiell 1787 roja. spberno, Kawb peBHHUBO o0eperaers
9Ta ROHCTHTYUiA oT/bjenie 11CH0JAHUTENLHOIl BJIACTH OTH 3aKO-
HoAarenbHoil. OHa He JaeTh, Rakb MBI BUADGAN, HpaBb Npesi-
JEHTY peciyOJnKH BHOCHTH BB KOHIPECCD 3AKOHOMPOEKTH HU
IpsAMO, HU KOCBEHHO, 4epe3b II0CPe/CTBO MHHHICTPOBDL, TaKD
Rak'b nocarbjanie He MOryTh HpHCYTCTBOBAThL Bb ero sachia-
HigXD. M TOABLKO CBONME 1OCIaHISAMI Kb ROHCpeccy OHDb MO-
JReTH YKAs3HBaTh Ha Th WaM HMHBE BOIPOCH, 3acayikuBalollie,
o ero MHbHIO, BHUMaHig KOHTpecca, PEKOMEHA0BATL eMy sKe-
JIATEJIbHBIS 3aROHOAATEJLHBIA MBpPONPiATis,—IIoCTaHiAMIL, KOTO-
pHisl, KaKb FoBOpuThL Dpaiiech, Tarb ske Jadero He NpeyBeinn-
BaoIUlil 3FaYeHiA Mpe3uJIeHTCROIl JOJRHOCTI, ,TIOX0KRI HA BHl-
cTpbiIh BB IIyeroe IPOCTPAHCTBO M He BeAYTDh HI Kb KaKUMb
OPaKTHYECKHMD PE3Y/IbTaTaMb... YWISHH ROHI'Pecea Npo/10/kalnTh
AT cBOEIT Joporoift 1 BHOCATH CBOM COOCTBEHHbLIC BAKOHO-
IIPOGKTH 3),

') Om. mnrepecnyio kaury Wilson’a, Le gouvernement congression-
nel. 1900,

2) Wilson, op. cit. pp. 10 » 59, a rawke 16, 51--54, 60, 64, 289—290
noIp.

%) Bpaiics, Amepukanckas pecuyGanra, T. I, erp. 57— 58; cM. BooGme
9. I, ro. V—=VIII u XX.
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H oMb He Menbe, npakrmka NpHMBHEHId KOHCTHUTYLIN
BHpadoTadd M0CPe1eTBY 0N HHCTAHINN, B KOTOPHXD POHCEXO-
AUTH COMPUROCHOBEHIE MESRIY ATHMHI JABYMA BJIACTAMU H KOTO-
pHIS, 110 €J10BaM’b BHIBCOHA, a1l BO3MOKHOCTH KOHI'PECey 110/1-
YUHATH ce(b HCIOJHNTENBHYI0 BJIACTH, BIIATH HA HalpaB/eHie
es1 JbareJbHOCTII I KOHTPOJUpoBarh ee. TarkuMil HHCTAHUIAMU
CJYsRATD KOMHUTETH ceHara I Bb OCOOGHHOCTH IIajdaThl Hapojl-
HLIX'b HpejcraBureeil, npucgousmniie cedh Bcw BamHBUANIYO
AbAreInHOCTE KOHIpecca W JAWMINBUIIe ero Toro 3Ha4YeHid, Ra-
Koe NMPUHALIERUTH eMy [0 KoHerurynin. Yepess nocpenerso
ATUX'G KOMHUTETOBDH, Bb 3achIaHiaXb KOTOPHXDH YIaCTBYITH
MHHUCTPH, BO BCeM'b 0T HUX'D 3aBHCHMBIE, IT IPOUCXOATH CHO-
II€HIs OPraHoBb 3aKOHOJATENABCTBA C'b OpraHaMI aJIMITHICTpa-
Iif, OpiYeMb MPaBHTEJALCTBEHHAA [IXDb JIBATe1bHOCTH J0CTH-
raerb TaRUXb IIHPOKHXB pasMbpoBb, 4To Buabcows phuiaercs
Jaske Ha3BaTh aMepHKAHCKYH CHCTeMY VIpaBiIeHis ,yrpasnie-
HieMb IIpH nocpeacTsh MoCTOAHHBEXD KOMIITETOBDL KOHI'pecca’ 1).

Savbuania Bmiabecona o upeodiaajaowiieMb BIIsHIH KOH-
rpecca, a Takske ykasanisa Bpaiica Ha HeBHAQUNTEJBHYIO POJb Hpe-
3HJ/IeHTAa BOoBCe  He NpeTeHJVIOTh, 10 ¢a0BaMb HOBBHmaro us-
crbiaoBaread posu MCHOJHHUTEJNLHOI BJacTi BDH rocynapcersb—
baprenemu, Ha 10, 4T0OOH JaTh HCYEPIBIBAWNLYI KAPTHHY HX'b
B3aUMOOTHOIIeHIl. OHM orpanmymjiuch cxropbe onucanieMsb
0JIHOTO MOMEHTa aMepuKaHCKOW moanturn. Mab rasercd, dro
BreveHie Bajnari JBTb, OPOTERMINX'B €O BpeMeHH ony0.InmKoBa-
HiA UXb MponsBeleHlil 1 BL 0COOEHHOCTH €O BpeMeHI usbpa-
aig Marb-Kumiesa, nocabaoanrs psab (PakroBb, KOTOpHE Bb
CBA3BU ¢’ NepeMbHOIT BH W1esaXhb, paBHO3HaYallell YMCTBEHHOMY
HepeBOpoTy aMepHRaHCKaro Hapoja, H3MBHUIN 110J0sKeHie 11pe-
sujaenra CoeaunennsiX’b [lltaroBs BB cropony yrpbuJeHia n
yeusteniga ero piractn® 2). KourpeccioHalibHOe OIPaBUTENBCTBO, 6

') Wilson, op. cit., pp. 64, a makme 51 suiv., 113, 282 suiv.—0O nbsa-
TEJABHOCTH KOMUTETOBH KOHrpecca ¢m. Bpaiics, Hass. cow., 7. I, erp. 168
ci1., Boutmy, Etudes de droit constitutionnel, 4 édit, pp. 156 suiv., Chambrun,
Lie pouvoir exécutif aux Etats-Unis, 1896, pp. 101 suiv. m 1p.

2) Barthélemy, Le role du pouvoir exécutif dans les républiques
modernes, 1907, p. 80. Cp. Marcombes, Deux formes de gouvernement. Le
gouvernement présidentiel et le gouvernement conventionnel, 1901, p. 52.

-
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KOTOPOM®D Tcans Buiabcons, He coorBbrersyers OGombe mabii-
CTBITEJILHOMY MoJI0skeHi0 Beweil BB AMepurh. ColpTisa moc-
JbaHuxb bTh, BHABUHYBLIE c¢bBepo-aMepUKRaHCKYd pecnyo-
JURY Ha TIHPOKYI0 apeHy MipoBofl wRIBHII II 3acTaBHBINIA  ee
Hrparh TaMb ABATENBHYI0 POJAb, BH3BaIN BMWberh b TBMB
HEOOXOJAUMOCTL B CHJILHOM M SHePIUYHON Hpe3n/jeHTeROI Baa-
cri. Baisimie amepHkaHCKaro npesmaeHra Ha HalpaBleHie es
rOCy/IapCTBEHHOM SKM3HI M BDb lLIpeskHee BpeMsi, 3a HeMHOI'MMH
HCKJIIYeHiAMI, JaBaBiiee o ce0b 3HATH, '), JOCTHIVIO Telepb
HeOBBaJABIX'D 10TOD pasMbposb, BbL 0COOEHHOCTU BB IIpPesi-
aerrerso Pysseanra, BB auirh koroparo, mo caosayMb Barrett
Wendell’a, Amepuka nmberns ,HOBaro HallioHaJbHATO repos™ 2)

Camo coboit pasymbercs, 4To I OTHOIIEHIE IIpe3NJIeHTa Kb
RKOHI'peccy M3MBbHUI0CH BB CMBICTD yeH/aeHis ero BidgHIA Ha
nocabaniit, Marepecao ormbrurh, 4ro obuiecTBeHHOE MubHIe
AMepuRHN mpujaaers 9TOMY BIisHin Goabuloe 3HaudeHie. ,Korjga
rpasgjabe, skeJalTb NpobeJeHis KakOH-HHOYAb BaK0HOATe]Ib-
Hoii MBpsl, ropopurns bBapresemu, oHII He aJpecyiTh eTHIII
NpaMO Bb KOHIpeceh, a o0palanTresd Kb NPe3suJIeHTy ¢'b IPoCh-
00i pexoMeHIoBATH STY Mbpy BHHMaHil kKomrpecca“ ?). I ero
[OCTaHId Kb KOHI'peccy, KOTOpHA (DaKTITIeCKH 3aMbBbHATD TaMD
MpaBo 3aK0HOATEJbHOI MHUILATHBH, BechbMa Ja/JeKl 0TH TOIO,
4To0Bl OHITDH, KakDL AyMalb bpaiien, BuerpbhioMb BBH IycToe
npocrpanerBo“. Hu oanus CKOAbKO-HIOYAD 3HAYNTEIbHBI BOII-
POCH rocyJapCeTBEHHOIT SKUBHIT HE YCKO/JAb3aeTh OTh ero BHH-

') O nocreneHHOMB PACHIMPEHIN TNOJIHOMOYIHl TpeswjaenTa M. y
Goodnow a, Les principes du droit administratif des Etats-Unis, 1907, pp.
81 suiv.—"Y70 npesHmeHTs W UPH CYNIECTBYOIIUXD BB KOHCTUTYIIH 10-
CTAHOBJACHISAXD, ONpebisioilnXs €ro OTHOUIeHIe Kb KOHIPECtY, MOKeTH
PYROBOIHTL H  PYROBOIHTH ero jbareabHocThio, ropopurs Larthélemy,
Le role du pouvoir exécutif, pp. 102—108.

2) Cum. ero crareio ,Le président Roosewelt, re Revue politique et
parlementaire, 1905, T. 43, pp. 229—238.— Jamais personnalité¢ présiden-
tielle, sambuaers o Pyareanrh Barthélemy. ne s'est plus vigoureusement
mise en saillie, ne s'est imposée d’une facon aussi absolue a la confiance
de foutesles classes du peuple, n'a eu d’une maniére aussi compléte la na-
tion dans sa main“ Cwm. ero op. cit, p. 175.

%) Barthélemy, op. cit., 191.



—= 30pH —

MaHif, 1[0 ero JUYHOI WHHNIATHBE CTAHOBUTCS MPEAMETOMb
o0cyskaenis I 3aK0H0AaTe 1 bHOIT perylaMeHTalliil Bb KoHrpecceh, *)
AMepuRaHCRI npesnienTh He J0BOJbCTBYETCS Telepb 0/1-
HOMD JHIIL YKasaHieMb KOHIpeccy Ha sRelaTeIbHOCTL IIpoBe-
JeHisi ThXb ILIM MHBIXD 3aKOHOAATeJbHLIXb MDBponpisrii. Oub
NOCTOSHHO €IBANTD 3a €ro ABATEeJbHOCTHIO, PYKOBOAHUTD €0
HOCPEJACTBOMD CHOLIEHIN O CHUKepOMb NajJarhl IpejcraBure/ei
H BRUJIQAOLLIMECS “WIEHAMH KOHIpecca, MOCPeACTBOMD IICeMb,
ajpecyeMbX’b UMD KD IpejachaareasamMb KOMHTeTOBD I 0TABIb-
HEIMb WIeHaM'b KOHIpecca,—IceMb, KOTOPbd HOCATD 1101y0)-
(puniaJdbHBIL XapakTepd I, NPOYNTAHHBIA BO BpeMs /1e6aToBb.
OKa3HBAKTD I'POMajHOe BIidHIe HA HCXO0Ab I'oJ0coBadia 2). Onb
pwbiminBaercs, TakuMb 00paszoMb, BO Beb Jgeranm 3akoHO/a-
TeJABbHOI bATeILHOCTH KOHIpecca, OHDb HAaNpaBIsgeTh ee Bb
SReJaTeJbHY0 I Hero cropony. ! ecan Buiabcons masmBanab
aMeplKaHCKOe IPaBUTEJIbLCTBO KOHI'PeCCioHAILHBIMD, COBpeMeH-
Hasg AbilcTBUTEILHOCTL JaeTh II0JHOEe OCHOBaHIe Ha3Barh ero
NPEe3HIeHTCRIMD 2). ‘

Rarp 0ol To Hu OBIO, sABJAETCS JIH TepeBBINBAOILIMD
AJIeMEHTOMB BD aMEePHRAHCKOH IOJMTHYCCKOI IRIHBHHE Npesu-
JeHTDH, WIH KOHI'pPeceh, M Bb TOMB, I BB APYroMh cayyab MB
BIJUIMB, UTO TMPAKTHKA aMEePHKAHCKOIl KOHCTHTYIM OTCTYIILIA
0Th NpHHIHNAG pasabienia Biaacreii BB (Qopmyanposrh Momn-
TECKLE, UTO aMEepURAHCKas NoJuTHYeckas ADBHCTBUTEIHLHOCTD
crepiaa Th rpanu, KoTopeis orabuaaan mo rouerurynin 1787 roja
Oprafsl 3aKOHOAATEJILCTBA OTDH OPIaHOBD aJAMUHHICTpAILIIL.

1) Ca. JiHTepecHY BB ATOMB OTHOUIeHIH Oech/ly aMepuKaHCKAro
nucarend Stevens'a ¢b npeauwnenromb Pyrepdopmaoms [Naitecoms, BB KOTO-
poit mocabaaiil, TOMMEePKEYBD, 9TO JHINL BECbMa HeMHOTie mueateam or-
JAKNTh ced’b or9ers BH pPeajibHOM B ;\[0[‘}’11190'[‘[{'[‘: BiIacTrA npesujgenTa, 3a-
M’i‘:‘lEI.F‘TT:, 9TO {‘)b.’]hlllaﬂ HA4CTh 3aKOoHOIaATedbCeTBA, HCXOIHAIATNO OTh KO-
rpecca, 00g3aHa CBOCIl MHUANIATHBON AMEPHRAHCKOMY NpPe3HIEHTY, YTO Has
XOJAUTH CBOE IOATBEp:KAeHie yike M3B OJHOTO CpaBHeHIid ero nociaaniii ¢n
B3aKOHAMH, MBJIAHHBIMII BB Hepions ero vopasiaeris. Cum. Stevens, Sources de
la constitution des Etats-Unis, 1907, p. 170, np. 3.

*) Cp. Barthélemy, Le role du pouvoir exécutif, 187 suiv.

}) CoBpemeHHOE aMepHKAHCKOEe MpaBHTedabeTBO -Marcombes Haspi-
Baers ,le gouvernement présidentiel®. Cu. ero Deux formes de gouverne-
ment, p. 57.
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B macrosiee BpeMsl Teopis pasibienis piaacrell BbH 13-
joskeHin  MonTeckbe ocrapieHa Jureparypoii ). Iloan pasib-
JdeHieMb, mpapmiIbHbe—o0ocol eHieMDd Bilacreil nmbercia Bb
BU/Y TeIeph Takoil MOpPsAA0KD, IPH KOTOPOMD (DYHKILI 3aK0-
HOJAATEJIbCTBA, VIpaBleHia U cyla—He BJacry, 100 BIACTH
eJMHA, 1IPOSABAACTCA ke OHA 110 TPeMb CYIUCCTBEHHBIMD HANPAB -
JeHIMD—IIepeanTest pasiiyHaHMb OpragaMb, KOTOpbie BOBCEe
He H30JpOBaHHE PB3KO APYyrb 01b ApYyTra, Kasiblil 113 HHXD
MOSRETH BHIOJHATL 1 BHIIOJHSIETH BDL ABICTBHTENLHOCTH OT-
AhABHEA PYHKIIN, OTHECEHHBST Kb KOMIETeHIin Apyroro. ,Ror-
714 Bb OJHOMD I TOMD ske JUIL Wl yupeskAeHill— roBopHTD
MonTeckbe—a3aKoH01aTe/IbHAsl BJAACTL COeJHHeHa ¢b HCIIOJIHI-
TeJbHOI, Toraa Hbrh ¢BOOOAB, H00 MOMKHO omacarnbed, 4To OJHO
L TO SRe JIMI0 MM YupeskjieHie GyeTh H31aBarh THpaHHIYecKie
3AKOHB, 4TOOB THpPAHHUYECKH HXDL HenoauATh, Hbrb rakxke
¢BOOOJB TaMb, I'/Ih cyjaedHas Biaacth He orableHa 0TH 3aKOHO-
JAaTeJILHOM 1T HneloJannuTeabaoft. Keann o"Ha coejliiHeHa ¢b 3aKOHO-
JlaTe; IbHOM, skU3HbL 1T ¢BO0OJIA Ipas1adDb OyayTrDh 3aBiebTh OTH
IPON3BOJIA, TAKD KAK'D CY1bA ABsAeTcs saKonoareneMb. e oHa
COeANHEHA Cb MCHOJHHTEILHOI BIACTBIO, CYAbLS MOMeTD CIb-
Jarbes npnrbeanTeseMb. Bee 010 Ol norepsano, ecai OB 0/1HO
I TO JRe JIHL0 HJ OJHO I TO sRe yupeskIAeHie ocyecTBI4aI Beh
TPH BUJIA BJAACTIE BIACTH N3/1aBATh 3aKOHBI, BAACTH IPHBOAUTL UXD
B'hL HCHOJHEeHie 1T BjacTh CYAUTH HPecTyIJIeHid I YacTHBII
sRaJI00L " 2),

J1o wkiaccnueckoe Mbero ,J/lyxa saromosn®, 110ATI0TOBIEH-
Hoe BCHBMB MpeinecTBYOIIMD PasBITIieMb 110JNTHRO-(DILIOCO(-
CKOIT MBICJM, TIOHNMAETCs Telepb He Bb TOMD CMBICID, 9T0 pas-
JUYHBIA CTOPOHLL TOCYAapeTBeHHoil AbarejbHoCTH—3aK0H0/4a-
TeJibHasl, aMIHUCTPATHBHAA 1 ¢y Ae(HAs—O0CYULeCTBAAI0TCS pas-
JUYHBIMU  OpraHaMu M JIOJKHB  OBTH  BIOJHD He3aBHCHMB
0JHa OTH JIPyroii, ImocTaBJIeHH, Takb CRa3arb, psagomb. lomy-
CRas JacTHUHOe yuacrie 0JHUXD OpPraHoBb BD QYHRUIAXD ApY-

1) Cp. Laband, Das Staatsrecht des deut, Reichs, 1901, Bd. II, SS.
6 ff., G. Meyer, Lehrbuch des deut. Staatsrechts, 1905, 8. 28 u ap.
2) Montesquieu, De l'esprit des lois, liv. XI, ¢h. VI
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uxs ), npusHaBasg Ha-pAAy ¢b UPHHOUIOMD pasjbieHis
BJacTeil 11 HeoOXO0JUMOCTH NX'H COTPYJAHHYECTBA, €JIMHEHisd 2),
COBpeMeHHBle Y4YeHble YCMATpHBAKTDL Beankyio sacayry Mon-
TeCKbe BH TOMb, UTO OHDB, OTIPABJAASACH OTDH ujaen oleslnedeHisd
¢B0O0O/B, CBABHBAETDL OCyllecTBlIeHie onpebileHHHXD (PYHRII
¢’b OLpeIbIeHHBIMI OpraHaMy If BHepBHle ACHO H pbIInTeabHO
BLIIBUIAETH pasiudie BiIacTeil 1o oprasamMb, a Bwberb ¢b
TBMD U Kpurepiii Ui HXb pacHo3HaBaHiA H OTIHYIA OJHOU
orb apyrofi. Ha-paay c¢1 MarepialbHBIMB pasinydieMD 3aKOHO-
JATeJbHEXD, AJIMIHHCTPATHBHHXD M CyAeOHBIXDH (PYHRIH, KO-
TOpOe CYUICCTBOBAJIO 3a/10J100 10 Hero, MoHTeCKhe BHCKA3HIBAETD
MBICIL 0 He0OXOJANMOCTH HX'B (DOpMaJbHAr0 pasjandid, T. e.
pasanyig 1o opragaMb, Ge3b 4yero HBIB rapanTin a11sd cBOOOIH
rpamiaans 3).

Ho 1oibk0 BB oranuie orb MonTeckbe coBpeMeHHEIE y4e-
Hble He CTaBATH STH PasAnvHBIA BJACTH PAJI0MD, OHH HE pas-
CMATPHBAITDL NXDb Bb Kavecrsb mapasieilbHO JpyI'b ApPYyry
pasBHBAIINXCH, a I0PUIHYECKN MOAUYNHATS ABD N3b HUXD—
AAMITHHCTPATHBHYI M cy/Ae0HYI0 Tperbeil — 3aK0HO0/1aTe IbHOIl.
[Opuanyeckasd MOIUUHEHHOCTDh NXB CKA3BIBAETCS BB TOMD, UTO
Bb COBPEMEHHOMD ToCyAaperBh Oprannl 3aKOHOAATENLCTBA 3a-
HIMAIOTH BHCIIEe I0105KeHIe BDH TOMD CMBICTDB, 4T0 NposBie-
Hie HXB BOJI-—3aKOHD SBIAETCA oupeAblsnmuMb HavaloMb,
TOI/la Kakh OpPrafbl aJIMEHICTpAaLin I c¢y/la, ocraBasdch BIOJAHD
CAMOCTOATE/IBHEMIL BbH cdepb cBoelt KOMIETEHIIN, MOTYTh
(PYHRIIOHMPOBATH JAWINL BDL upeibaaxs abiicreyoiiaro mpasa.

') Cp., manp., Sarwey, Allgemeines Verwaltungsrecht, S. 20: ,Es gibt
kein Organ des Staats, welches nicht einzelne Funktionen jeder dieser
drei Gewalten vorzunehmen hitte, um seine Aufgabe zu erfiillen“; O. Mayer
Deutsches Verwaltungsrecht, Bd. I, 69:  Damit eine Trennung dieser Gewal-
ten bestehe, ist erforderlich, dass der menschliche Wille, welcher die eine
davon triigt, nicht zugleich auch der Triger der andern sei“ Bb cBasu co
crBAyIOIUMB,.... gesetzgebende und vollziehende Gewalt sollen nur nicht
lediglich auf dem gleichen Willen ruhen®.

?) Cu. Saint-Girons, Essai sur la séparation des pouvoirs, pp. 291
suiv., a Take BClo auTeparypy, mpusnaomyio 3a ,Esprit des lois* numn
OTHOCHTEJILHOE pasiabienie BiacrTeil.

%) Cp. Sarwey, op. cit., S. 21, Kopkynoss, Ykash 4 3akonsb, crp. 205
¢, BB ocoben. 206—208, Jlasapesckiit, Jleknin mo pye. roeya. npasy,
7. I, erp 26 ca., Koromikuns, Pye. rocya. nmpapo BB CBSI3H ¢'H OCHOBHBIMH
HagagaMu o0maro rocy;1. npasa, B, 2, erp. 109—110 u xp.
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JIbareapiocrb XD J0JsHA OBITH IOJAYITHEHA IpaBy I BBIC-
uteit popmb ero—saroHy, Ao0JskHA OHTH N0A3AKOHHOL ).
Taroe o6ocobaenie BJaacreii, yTBepsRAawILee TOCIOJLCTBO
npaBa, Takoe oribienie 3akoHOjaTeJNbCTBA OTH AAMUHHCTPAILIIL
MOseTHh OBITH 1OCABLOBATEJNbHO [IPOBEJACHO JIHIIL BDL rocyjap-
CTBD KOHCTUTYIIOHHOMD. OyAernh JII OHO MOHapXieil IJIH pec-
nyOJanKoil — 5T0 He uMberb cyllecTBeHHaro 3sHadeHid, rab
mMbores 0colble, COBEPIIEHHO CAMOCTOATe/NbHBe OPraHbl BaK0-
HOJATeJbCTBA, OTIMUHLEe OTh OpraHoBDL aaMuHuerpaiiun. Ilpu-
BJIeYeHie HapOJHArO IpeJCTaBUTEJLCTBA Kb Yy4acTiio BDH Tocy-
JApCTBEHHBIX'D Abaaxb 1 Ha blenie ero 3aroHO1ATEJbHBIMIU
opaBaMil yCTRHOBUJIO 3TO pas/iyie, BHUIBHHYJO MOHATIe 3aKOHA
Bb (POPMAJIBLHOMD CMBICAD  CJI0Ba 11 $iCHO, I TOYHO pasCpaHu-
YIJI0 ero OTh JPYrUXDL akroBh rocyaaperBeHHoit Baacri. lloas
UMeHeM'b 3aK0HA NoHHMaercda 3abeb BCAKIN akTh BJACTH, HCXO-
aduliilt 01 opramoBb 3aroHojgareanersa. Cojepskaie ero me
uMbernb poBHO HURAKOr0 3HAYEHiss; 0HO MO:eTh OHTh yCTAHOB-
JeHleM'b IPaBoBOI'0 IOJOMKeHisd, aZMUHHCTPATUBHHIMD AKTOMb
U jase cyAe0HbIMb phlreHieMb. AJMITHHCTPATHBHBIMD JRe pac-
MOpAMReHIEMD Ha3BBATD aKT'h BJACTH (COAep:RaHie ero TakmKe
Ge3pasJaMiHo0), HCXOAAIIIN OTh OPraHoBh ylpaB/eHid —MOHapXa
Bh KadecTBD riaBbl ero, mnpesijedra, MUHUCTPOBD M T. J. 2).

1) Takoe mmonmmanie Teopin pasnbaenig Baacreit y O Mayer'a, Deut-
sches Verwaltungsrecht, Bd. I, SS. 57—58, 62, 65—66, 69, Sarwey's, Allge-
meines Verwaltungsrecht, SS. 17 ff; apyrie cropoHuHEa NPH3HAHIA Bb
abmenkoii Jgureparypbh npuHmuna pasiabiaenis Baacreii npusenens y .
Meyer'a, Lehrbuch des deut. Staatsrechts, 1905, S. 29, np. 14; va a1oii e
rour’h 3pbHifA CTOATH Bb CYHIHOCTH M HPOTHBHHKH, Kakb, Hanp., G. Meyer,
op. cit.,, SS. 28, 135, 649 ff., Bornhak, Preussisches Staatsrecht, Bd. I, Buch
3, Abth. 2, s ocoben. SS. 526—527, Laband, Staatsrecht des deut. Reichs,
4 Aufl. Bd. 2, SS. 159—175 u ap.

Cam. rawsxe Orban, Le droit constitutionnel de la Belgique, 1906, T. I,
pp. 281 383, 102—405, Bose, Les droits législatifs du président ete., pp. 29
suiy., Opaano, Ippanunst ROHCTHTYMIOHHANO npaBa, crp. 50—51, leccenn,
Teopia npasosoro rocynapersa, b6 cbopn. ,lloanrayeckiii erpoii m 1. mx.¢
1. I, erp. 131, Jlasapesckiii, Jlekmin mo pyc. rocyi. npasy,T. I, crp. 36—37,
Kokonikuns, Pye. roeya. npaso v 1. a., B.2, crp. 115 ca. u ap.

2) Cp. Jellinek, Gesetz und Verordnung, SS. 240 - 248, 368, a rarie
Laband, Staatsrecht des deut. Reichs, 4 Aufl.. Bd. II, SS. 55 ff., G. Meyer
Lehrbuch des deut. Staatsrechts, 6 Aufl. SS. 553, 570, Anschiitz, Die gegen-
witrtigen Theorien iiber den Begriff der gesetzgebenden Gewalt, 2 Aufl.
SS. 15 =16 u xp.
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Ao (popMaibHOE TOHATIe 3aKOHA, BBHABUHYTOE BIIepBHe
BB KOHCTHTYUIOHHOMB rocyaapershb, nwbers g Hero 4YpesBH-
Yailino cylecTBeHHoe 3HaveHie, Bb 0CO0EHHOCTI BB OTHONIEHIH
3aKOHOIATeJbHOIT BIAaCTH Kb aJAMHHHCTPATHBHONH. SaROHD Bb
dopmanbHOMB eMBlerh  ciaoBa of1ajaers BHCIIEH 110 CpaBHe-
HI0 €O BCARIMD JIPYIUMB TOCY/IaPCTBEHHBIMB aKRTOMD 0pH/II-
YeCKOil cuaoit 11 MoskeTs OHTH H3MbBHeHH He HHAYe KAKb 3a-
ROHOMB ske. M Besariil akrb, 1714 U31aHis RoToparo HeodXoaNMb
3aK0HOaTeJIbHREIT DyTh, OyAydll coBeplIeHds BB aJMHHUCTpa-
THBHOMD HOPsAKD, He obga3arejenb, He UMBeTh 0pPHANYecroi
CHJIBlL, AJMuHHCTpaTHBHAA JABATENBHOCTH TOCYJAAPCTBA MOSKETD
pasBuBaThesl TOJALKO Bb npeabiaaxs sakoHa—secundum et intra
leges—i1 HAXOJAUTDL BH HeMb CBOK TPaHULY, KaKDh HAXOAUTH
ee Bb HeMDb I Cy/I'b, ROHRPeTIBHpPYoILiil upaBo, npuMBHA0NIiil
ero Kb YaCTHBIMD, OTABJABHEIMD CAyYaAMD !).

Hrakb, Bb KOHCTUTYLIOHHOMD IOCY1apcTBh 3aKOHD SCHO N
KaTeropuveck orinvdaercs oTb aJMHHHCTPATHBHATO paclops-
JReHlsd, Koropoe JBICTBUTENIBHO B HEMD JHIIL IOCTOJBKO. 110C-
KOJIBRO OHO He mporuBopbunts s3arony. Takoe mogaoskenie Bemeit
MBI HAXOJNMB HE TOJALKO Bb 006JacTH JIBATEILHOCTI 110/1U1MHeH-
HBIX'b OPraHoBb ylIpasiIeHis, HO 1 Bb 00JacTH HelocpejlcTBeHHoil
absareabnoetn Monapxa. Bb koHernTynionHoii Monapxin MoHapx',
Korja OHD AbHCTBYeTh Kakb Opran’b 3aKOHOAATEJILCTBA, CYILecT-
BEHHO PasHHTCS OTh MOHApXa, BHCTYNAMIATO BH Kauecrsh op-

) Bs Tomb, WTO 3akOHD BL (POPMAIBHOMB CMBICHD caoBa MOKETH
ObiTh U3MBHEH'E TOJIBKO IOJMOOHBIME e AKTOMB TOCYHApCTBEHHOI BJIACTH,
Jellinek yemarpupaers mamdonbe cymecTBeHHBIII NPH3HARS 34KOHA Bb
gopmansrHoMs empicnt  caopa, oTaHYAUii €ro ore aJMHHUCTPATHBHATO
pacnopsizkeHist u cyaebnaro pbmenis; onb HasbiBaerTh aTo—formelle Gese-
tzeskraft. CUm. ero Gesetz und Verordnung, SS. 249 ff, cam. rarme Laband,
op. cit, Bd. II, S8. 62 ff.

Hebroropeie mucareln MpH3HATH HCKIOYATEIHHO (hopMaIbLHOE NIOo-
HATIE 3aKOHA, CINTAN MATEPIAABLHOC ero IoHATie fopunmdeckn Gescoaep-
JRATEJBHBIMBY 1 NPH3HABAS, 94T0, ,T'OCYJIAPCTBEHHOMY ITpaBy abCOMIOTHBIX'D
MoHapXiii cpoilicTReHHO O0JHO TOJILKO MaTepiajibHoe, KOHCTUTYUIOHHOMY
HpaBy—oJHO Toabko (opmanbuoe nousatie sawoHa®. Cym. B. M. Teccenmn,
Teopist mpasoBoro rocyaapersa, Bb c6opH. , Jlonurmaecriit crpoit m 1. x“.
r. I, erp. 136, ero e, Uernounrensnoe I[Tomomenie, 1908, erp. 77 u npu.
1. (ramn ke NMpUBeeHa Ipyraa aureparypa).— B nbaernkoii nayrh roeno/i-
eéTByers NPOTUBOIOJIOMKHAsA Touka 3pbuis, cem. G. Meyer, op. cit., SS. 549,
Anm. 1, S. 550, Anm. 3 u ap.
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rafga npaBuTeJhCTBEHHOIT BJACTH, COIVIACHO auraitickomy ,King
in parliament* gb oramuie orn ,King in council®, nprnaeMs 110-
cabaniit moguunents mepgoMy. Bb o srows ormomenin JIoRKD
daiske OJ0MIeTh Kb onpebaenio cyuecrBa KOHCTUTYIIOHHOT
Momapxim, ubwmb MomTreckne, XoTs OHBL I He HOCTPOIID edl
TEOpill, a MPOCTO CPUCOBAINDL TOCYNAPCTBEHHO-IIPABOBHIA OTHO-
HIeHis AHIVIIN CBOETO BpeMeHm.

Ha-psaay ¢bp upunampnnmoMs orTbieHis sakoHOAATeJALHOI
BJACTH OT'b HUCIHOJHUTEJNbHOH, OW'Hh BBIABHHYJI'D Tarwme M IPHH-
IIND HX'B CBABH, COeNHEHIs, IPeI0CTABUBD MOHAPXY—BBICIIIEMY
OpPrany HCHOJHITETLHOH BiacTH—ydacrie Takke I BH 3aKOHO-
JgareapHoit abareannocru. Ho sto pasabaenie Baacreil, a BMb-
¢rb ¢b TBMD 1T UXD coe/lMHeHie ABJsdercs Yy Hero He Kakb Jo0-
ridgeckoe TpedoBamie, He Kakh HEoOXOAMMOe yeia0Bie rocynap-
CTBEHHAT'0 yeTpoiierBa (ROHCTUTYIIOHHATO rocylapersa), a Juilb
Rakb pPesyJbTaTh KOHCTATHPOBAHIS NPABOBOIT IBHCTBITENBHOCTH
AHruin 1.,

Bb X0polno yerpoeHHBIXD Tocy1apeTBaxb, FTOBOPHTE JIOKKD,
BAKOHOATEAbHAA 11 HCIOJHITEIbHAST BJIACTII YacTo oTIbJIsores
oaHa orb Apyroit. 1 orp Hero He yrpuBaercs Bes 101€3HOCTH
n 1whbaecoobpasHocrsh Takoro mopsiiaka, 1160 OHB XOPOIIO 3HAETD,
qTO coe/lHeHle 3aK0H0IaTe/IbHOI U HCIOJHUTEBHOI BJIACTII B
PYEAXD OJHUXD I TBXDH ke JUIB ObI0 OO I8 HUXD  00Jb-
HINM'L MCRYHIeHIeMB. OTI Jiia Mo Obl Torjga oc¢BoGOAHTH
cefs oTb 00513aHIOCTH MOBHHOBATHLES 3aKOoHAMD 11, €O3/7aBas
3QKOHBI IJIM HX'B HCIOJHAA, IpecabloBain OB TOJBKO CBOIO
amgayo Beroay. [losromy sakoHoaaTesbHast BIACTh BpYy4daeTcs
0ocobomy colpaniio JHIL, KOTOPOEe 07HO WIH COBMBCTHO ¢b ApY-
UM IBTOTOBJSAETD 3aKOHB, nocab yero ono pacnyckaercs. Cb
APYToil CTOPOHEL, HEOOX0ANMO, 9TOOB CYHIECTBOBAJIA ITOCTOSIHHAS
BJACTh, KoTOpas NpHBoAHIa OBl BH ABiicreie HTH 3aKOHBL IT CaB-
Juia OBl 3a coXpaHeHIeM'b HX'b CILIBLL 2).

Ho nurab Mp He HaxoauMb y Hero ykasamis Ha TO, 9T0
T ABb  BaacTH J0JKHB OHTH pasbiaeHbl Mesly 0COOBIMIT

1) Cp. Rehm, Allgemeine Staatslehre. SS. 226 —227, Orban, Le droit
constitutionnel de la Belgique, T, I, p. 358, Bemenwn, OcHobBHLIA Hagana
roeyn. mpasa, 7. I, erp. 277 m jap.

) Cum. d'Eichthal, Souveraineté du peuple et gouvernement, pp.
112 -113, a raxwme Orban, op. cit., pp. 357—358.
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OpragaMu, 9T0 TOJIBKO BB TAKOMD MXD pasibiaeHiin JemuTh 3a-
Jorb ¢BOGOAB rpaskiand '). I Toabko Monreckne mpnHajIe-
SRUTD, KARb MB BHABJAN BHIe, 3acayra IpH3HaHia Bceil Bask-
HOCTH Taroro pacupexbieHisa BiacTeil Mesk1y pasimIHBEIMII Opra-
HAMI, TOJBRO OHDL CBOeil Teopieil pasabienisa BiacTeil 3aI0/NID
IPOYHBI (PyHAaMeHTH, Ha KROTOPOMbh HNORONTCS COBpPeMeHHOe
KOHCTUTYIIOHHOE TI0CY/1apCTBo. '

MomenTs coenuHeHis Biaacreit BMberb ¢b uXb  pasabie-
HieMs BueTynaers y bBiaskerona, ObITh MOMeTD, ellle sipue, IbMb
y Jlokka. YeBonurb, Bb 06meMb B3raaas MoHTeckbe, OHD,
0/IHAKO, 110 BOIIPOCY O B3aNMOOTHOUIEHIN BJIacTeil CylecTBeH-
HO OTB Hero oramuaercs u npulbmmkaercsad crkopbe kb JIORKY,
CUITas KOPOJEeBCKYI0 BJIACTh YACTHIO BaKOHOJAATEJNBHOI ?). 910
o0bacHsieTes ThMb, 4To 0D BMberb ¢b JIOKKOMD Teopernsil-
pPyeTh  HCRAOYUTEJbHO AHIVIIHCRI rTocyJIapecTBeHHHIT CTpoii,
torjga kKawb i1 MonTeckpe aHriliickasg ABicTBUTENBHOCTD
MOCHYSRIIA JUINDL OTOPABHONI TOYKOH MpIH MOCTPOEHIM HMD
Teopinn pasmbieHia Bracrei ).

Rawp Ou 10 HH OBLIO, HAYaIo o6ocod1eHisa BracrTell (PyHK-
iit), MOJOsKEHHOEe BH OCHOBY COBPEeMEHHBIXD T0CYJ1apCTBD,
yeraHaBBaoUee pasindie Mesm1y 3aKOHOMB M - aJMUHUICTpa-
TUBHHIMBb  paclopsiskeHieMb, BMberb ¢b TbWb  Jlaerb BO3-
MOSKHOCTL HOIUHEHIS aJIMIHHCTPATUBHON JIBATEJIBHOCTH T'0-
cygapeTBa ero sakonojarenbHoit hareabnocrn. llomosgnrennb-
HOe KOHCTUTYIIOHHOE IpaBo YKasblBaeTh pasJTldHbe Opraibl
I 3aKOHOJATeJNLHBIXT W aJAMHHHCTDATUBHBIXD (PYHKILT rocy-
Japersa. Bb 1o BpeMs Rak’b 3aKOHOaTe 1bHas BJaCTh 0CY IEeCTBIISA-
eTesi coBMBCTHO KopodeMb M IajgaTaMil BD KOHCTHTYIIOHHBIXD
MOHAPXisIX'h MM OAHDBMI HajaTaMil Bb pecnyOt/anKraxb, HCIH0J-
HATEJIbLHAS BJIACTH TPHHAIEKITD 0JJHOMY MOHAPXY I 0THOMY

1) ...Locke n’'attachait pas—cnpaBeminpo sambuaern IO ATOMY 110-
pojay Saint-Girons—une trés grande importance au principe de la sépa-
ration des pouvoirs etn’y voyait pas, comme Montesquieu, une condition
de liberté*. Cw. ero Essai sur la séparation des pouvoirs, p. 91, em. Tarwe
E. Meier, Franzosische Einfliisse auf die Staats—und Rechtsentwickelung,
Bd. I, S. 63.

2) Rehm, Aligemeine Staatslehre, S. 244,
%) Rehm, ibid., S. 243.
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npesuAeHTy 0es3b ydacris HapPOJAHHXD IpeicTaBuTelell ). Bub-
crb ¢b TbMb, 0HO TpeGyerb, 4TOOH JAbATEIBHOCTH HCIOJIHIT-
TeJBHON BJACTH He NpoTUBOpBUMIA 3aKOHAMD, BOCHPeELlad HOCH-
Teq0 esd 0JHOCTOpPOHHEeH cBoeil Bojeil MBMBHATL BaKOHBL I
0¢BOGOIRIATH KOr0-11100 0TH UXD JbiicTBia 2). I sra noasaroH-
HOCTH AJMHHHUCTPATHBHON AbATebHOCTII TJABH TrocylapcrbBa
AOCTHTAETCS, MERAY HpOIIMb, ThMb, 4TO BCARIN ero npasll-
TeJbLCTBeHHHIT akTh HYyskIaerca LI CBoeil NbiieTBUTEJILHOCTIH
BB CKpbih ero orsbrerBeHHHMD Hepelb HApOAHBIMD lpeacTa-
BUTEJILCTBOM MUHHCTPOMD #).

To ske moJoskeHie Beulefi MH HaXoJAUMBb H Yy Hach Bb Poc-
¢i ¢b ThX'h MOPbH, KaKD oHA ObUIa NpiollleHa 3aROHOAATEIb-
HBIMHI aKTaMu 1906 I'. Kb YHCJIY KOHCTHTYIIOHHBXD TOCYAaPCTBD.
Hamre npaBo scHO U OTYETJNBO OTME/KEBHBAETDH Telepb 3a-
KOHD OTh aJMHHHCTPATHBHALO pacIopsAMeHis, ycTaHaB/IuBad
0co0Ble OpraHbl /IS U3/aHig TOro M JAPYroro M BHICTaBIAA BD
TO sKe caMoe BpeMms TpedoBamie, UToOB aAMUHICTpATHBHAS Abs-
TeJABHOCTH TOCYApCTBa (BlJa COIJACOBAHA €b 3aKOHAMIL Sa-
KOHOJaTeJbHAsd BJACThb HPHHALTEKUTH Terepb He eIUHOJHYHO
MOHApPXY, 4 COIrJacHO CT. 7 OCHOBH. MOCYJ. 3aKOHOBB N3, 1906 T.
Lloeynaps UMneparops ocyulecTBIATh 3aK0H0/1aTe/IHHYH BIACTH
BH eaunerin ¢b l'ocymapersenusivb Cosbrown m T'ocynaper-

1) Beasrisd, koucr. 1831 r., er. 26 m 29, Boarapis, xomer. 1879 r.,
er. 9 u 12, I'penina, komer. 1864 r., cr. 22 m 27, HUraxia, xomer. 1848 r., er.
3 u 5, Humepnanaer, womer. 1887 r., er. 109 m 355, Hopryrania, kKoHCT.
1826 r., er. 13 u 75, IIpyccia, xkoner. 1850 r., er. 62 u 45, Pymprnia, koner.
1866 r., er. 32 u 35, Cep6in, koucr. 1903 r., §§ 33 m 38, Iepmania, kKoHCT.
1871 r., er. 5 u 17, Cbe.-Amep. Coenun. Illrarel, kouer. 1787 r., er. 1, pasm.
1 u er. IT, pasxa. I, Iseiinapia, xouer. 1874 r., er. 71 m 95 u 7. &

?) Beasrisa, cr. 67, I'penis, er. 35, Hranis, cr. 6, Hunepmamner, cr.
69, Tlopryraxia, er. 75. § 12, Ilpyecia, cr. 45, Pympmis, cer. 93, Cakconis, §
87, Anownia, cr. 9 w 1. O

KoceeHHBIN yRA3AHIA Ha MOA3AKOHHOCTE AIMUHUCTPATURHON n1haTens-
HOCTH TOCYJIApeTBAa Mbl HAXOIHUMBL BhH CTAThAX® KOHCTHTYI, KOTOpHIA
IPeoCTaBAsS TS Iah rocymaperBa OpH HATHIHOCTH H3BBCTHBRIXD yCEI10-
Biff mpaBO HBIABATH TaKb HA3bIBAGMBIC uYpeaBbIdMaiinbie yrasei: ABerpis,
sak. 21 mek. 1867 r., § 14, Bamews, koumer. 1818 1, § 66, Boarapis,
cr. 47 u 48, Janis, romer. 1866 r,, cr. 25, IIpyeccia, er. 63, Carconis, § 88,
flnomnia, c¢r. 8 m ap.

3) 06 PTOMDB CM. HHKE, I, d.

A. Anerchern. 8
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BenHoii Jlymofi“ (CBoas Bak., T. I, w. I, usa. 1906 r.) u ,HH-
KaKoil HOBHII 3aKOHD He MOKeTH NocabaoBarh 0e3b onoGpenis
locynapersennaro Copbra u ocyaapersennoit Jlymn u Boe-
npiaTh cuay Gesn yrBepsklenid I'ocygapa Humeparopa“ (cr. 86,
TaMD Ke).

Henomanreabnass ske BJACThb IPeJoCTaBIsgeTcs OJHOMY
MOHApPXY: ,BJACTH yOpaB/eHisd BO BceMb ed o0bewt npuHajlile-
#urh 'ocynapio Huneparopy BB npeabaaxb Bcero l'ocynap-
crBa Pocciiickaro® (cr. 10, tamb ske). llpuyeMsb, BB 1IpOTHBO-
IMOJORHOCTL CTAPOMY TIpaBy, Bb CBOeil agMUHHCTPATUBHON AB-
ATEJIbHOCTH MOHApPXb He MO:keThb BHIITH Tenepot sa Ipeabi,
yCTaHOBJICHHEE 3akoHOMD. ,locyzapb Hmmepartops, riaacurs
cT. 11 TBXb ke 3aKOHOBB. Bb UOPAJIKRD BepXoBHAI'0 yIpaBJeHId,
u3/laeTb BDL COOTBBTCTBIM €¢b BaKoHAMM, YKasbl /sl yCTpoii-
¢TBAa U IpuBe/eHid BDb AbilcTBle pasju4yHBIXB Yacreil rocynap-
CTBEHHArO YHpaB/JeHis, a paBHO HoBeJbHISA, HEOOXOAUMBIA JIJIs
MCHIoJHeHid sakoHoBB (CB. 3ak., TaMb dke). Boemyno cpas-
HUTEJbHO €b YRasaMu OPUIHYECKYD CHJLy 3akoHa Iojauep-
KUBaeTh TakKe M CT. 94, pasbACHAA, 4YTO ,3aKOHD He MO-
seTh ObTh OTMBHEHD HHAYe, KaKb TOJBKO CHI0II 3aK0HA-
[Tocemy, M0KOADB HOBHIMB BaKOHOMD TOJOKHTEIBHO He O0TMD-
HEeH'D B3aKOHD CYHIECTBYIOILiN, OHB COXpaHgerh MOJHYI CBOI
cuiay“ (Cs. sak., Taus ske) 1). Hakomensn, Ty ske 1hbiab npecab-
Ayerb cr. 24, Tpedypouas, 4rolH ,yKase H noseabria locy-
dapa Hsmeparopa, BBH mopaiarb BepXoBHAr0 yHpaB/ieHis HIu
HenocpeacTreHno Mwb mspaBaevmue, ckpboaaauceh [lpeaebaare-
aeMb Copbra Munncrposb wan mojdesRauluMb MHHHCTPOMD,
anéo I'arHOyNIpABAAOIIMD OTABJABHOKW YacTblo N 00HAPOO-
Baauch [lpapureaversyouiums Cenaromsp (CB. 3aK., TaMb ike)

') AHAJTOTHYIHBIS CTATHH COJIEPIRATH TakKe U HHKOTOPHIA 3amnajHoO-
eBporneiickia komerurynin: Beasria, er. 28, Boarapis, er. 44, T'penis, er. 26,
Pywmuruist, cr. 34, Cakconis, § 86, Cep6is, § 37 u ap.

Cr. 87 HAIINXb OCHOBHHIX'HL B3AKOHOBL, Hajbasomas MOHApXa mpa-
BOMB BB BWIH HCRIOY9eHist, T. e. ,BO BpeMsi nperpaimeHis saasTtiii Iocy-
aapereeaHoii Jlymel* u npu HAAHYHOCTH ,9pe3BEIYAHHBIXE 06CTOATETLCTRS
HBIAaBATH ,HENOCPeJaCTBeHHOY (uepesds corbIs MHHHCTPOBB) MBphI, KOTO-
peif ,TpebyoTEs 00CyAIeHIA Bh NOpAAKb 3aKOHOIATEABHOMB", CBHIBTENL-
CTBYeTHh TAKKE 0 HeOOXOIHMMOCTH COTIACOBAHHOCTH YRasHOU mbaTenbHOCTH
rocyiapd ¢b 3aROHAMH,
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1 BMBHAKIIAA UMD Kakb OB Bb 0043aHHOCTH KOHTPACHTHH-
poBarh Juimb TH NpaBUTEILCTBEHHBIe AKTHl MOHApPXd, KOTOpHE
He UpornBopbYaTh sakoHAMD ‘).

Camo coGoit pasymberes, uro 1 1bATeJIbHOCTH M0AYNHEH-
HEIX> OPraHOBDB yYUpaBJeHid 10JiHa HaxXOJAUTHbeA Telepb BD
CTPOI'OMB COOTBBTCIBIN ¢b 3aROHAMU COIIACHO €T. 122 OCHOB.
BaKOHOBD, Bb CHIY KOTOpOil ,00s3aTeJbHBIS IIOCTAHOBJEHIs,
WHCTPYRIIT W pacHopsskeHis, uaaaBaeMusa Copbroms Munn-
cTpoBb, MumnerpamMnm u [IaBEROYHPABIAWIIUMUI OTABABHBIMII
JacTSMHM, & Taksmke JpyruMH, Ha TO 3aKOHAMH YIOJHOMOYEH-
HBEIMH yCTAHOBJICHIAMN, He MOJKHB TPOTHROPBYNTH 3aKOHAMB®
(CUB. 3ak., raMb ske). Iloaromy Beb b crarbu gopedopMenHATO
npapa, KOTOPHIA 0CBOOOK AN MIHIICTPOBD ,, B 00CTOATE]IbCTBAXD
YPE3BHIYAHHBIXD 0T 00s13aHHOCTII €000pazoBarhes €bh B3aKO-
HOMD, JOJSKHBL CUNTATLCS YTepPABIINMH BCAKYID HOPUIMYECKYIO
cuay 2.

1) O TroM®B, 9TO BB HauleMb npapbh CcylmecTBYeTh 3HAYHTETLHAS KATE-
ropiss MpeaMeTORd BEPXOBHATO YIPAaBIEHIis, U3BATHIXD U35 MONEL biicTRis
NPHHIHIA [0I3AKOHHOCTH YIPABJIEHIA H UPHPABHEHHBIX'D 110 OPHAAICCRO
UXb CHAB Kb 3aKOHAMDB, XOTS M OTHECeHHBIXB D0 dopMmt KB oGaacTH yn-
PABAEHIS CM. MHTEPECHYIO cTaThio ABanosa, ,0 BaKOHOAATENBHBIXE (PyHK-
HisIXs BepxoBHAro ynpasieria“, b Hapberiaxs Ilereps. Ilonurexn. Ma-
cruryra, 1908 r., T. X, B. I, crp. 21—44,

2) Ciona orHocaress cr. 158, 314, 209 u 210 yupesy. muH. mam 1892,
a Tarske . 5 u 6, I Beicowaiinie yreepymenuaro 6 ions 1905 r. mubnis
rocympapcrseHHaro cophra 06b yerpaHeHin orcryunieHiit Bb nopsart mama-
Hig sakonorb. Cr. 209 mDokasaHa HCRIAWYEHHOH unanL CBoja sak. mam.
1906 r.; mpueyreTBie OCTANBHBIXB OO0BACHAETCH ROAUPHKATIOHHBIME HEIO-
emotrpomb. Cp. mpod. B. O. Hoapme, Oueprn pye. wosHer., npasa, Bh Haph-
crisixs Ilerep. Ilommr. Waer., 1907, T. VIIL, B. 1 » 2, erp. 3, np. 3 u cakbn.,
H. U. Jlasapesckiit, Jleknin no pye. rocym. np., v, I, erp. 46—47 u ap.



FJIABA TIATAS.

3HayeHie ¥ PONb MMHUCTEPCTBA Bb KOHCTUTYLIOHHOMD
rocypapcresb.

I

rag®, B COBpEMEHHOMD KOHCTUTYLIOHHOMD rocyaapersh
BCe yIIpaB/IeHie cBepXy JOHN3Y J0/IAHO OBITh [10/3aKOHHBIM D, 1B~
TeILHOCTH OPraHOBD AAMITHICTPAIIN T0JKHA PasBUBATHCA TOJADKO
Bbh THhXb paMKraxb, Bb THBXD IPAaHHIAXD, KOTOPHIA yCTAHOBICHE
I Hed 3akoHoMB. Ho BB oTBe1eHHOII UMb 06JaCTH 5TU OpPraHbl
00Ja1210THh U3BBCeTHOH 1 3HaYNTe IHhHONH caMOCTOATEJbHOCTHIO, He-
00X0AUMOIT UMD A5 OCyIecTBIeHId THXb MHOTOCTORHBIXD 3a-
a9, KOTOPHS BBIBUIAETD, Ipeh HUMI JKUBHB TOCyJapcTBa.

Bb crapoil KOHCTHTYIIOHHOM JIORTPUHD, 00A3aHHO0I CBONMD
nmpouexoskieHieMs Ppa”iin, TOCHOACTBOBAIA WHAsL TOYKA 3ph-
misg. Poap npasnreabersa ¢BOJHIACH BB Hell Kb IaCCHBHOMY
HCIOJIHeHI0 3aK0HA, Kb OCYHIeCTB/EHI THXb 0PHANYECKUXD
HOPM'b, KOTOPBIS MEXOAWIN OTH OpPraHoBb 3aKOHOJATEIbCTBA.
Takb MoHTECKbe, BHCTABHBD NPHHIHNID pas/JBbaeHia BracTeil
M IpeJocTaBUBDh Kask1yld H3b HUXD COBEPUIGHHO €aMOCTos-
TeJBHOMY I He3aBUCHUMOMY opramy, saMbyaersb, 4T0 ,0/1HA H3D
HUXD (3aKOHOJATEIbHAs) SBJASETCs JUIIb BHpaskerieMD o0mmell
BOJI TOCYAapeTBa, 4 JApyras (MCIHOJHUTEJIbHAS) eCTh HCIOTHH -
TeJLHHI Opramb 9Toit Boam* ).

Eue apwe u mocabropareababe B3NIAAD 9TOTD Ha HCIIOTHI-
TEeJIbHYI0 BAACTH KAKD HA HCIOJHATEIBHUILY 3aKOHOBD TIPOBOAUTCS
pb yuerin Pycco.—Pycco takb ompeibiasers poab 1 3HAYCHIe
MPABATEJILCTBA BB T0CYIapCTBeHHON JKITBHIT, _Beakoe ¢B0o00/1-

1) Montesquieu, De l'esprit des lois, liv. XI, c¢h. VL Cp. rarxe Jelli-
nek, Gesetz und Verordnung, 8S. 67 —68.
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Hoe biicTBie—roBopn1h OHB--BO3HUKaerdb 13D JABYXDL OCHO-
BaHiif, ROTOPHSI COBMBCTHO MPON3BOIATH €ro: 0AHO 18D HTHXD
0CHOBaHIi—MOpaJIbHOE, & MMEHHO BOJSA, KOTOpas Ompeabiaers
AKTD; Jpyroe—@uandeckoe, a IMEHHO cila, KOTOpas BBIIOJM-
Hsers ero. Korja s ABHraoch 110 HalpaBJIeHilo Kb KaROMY-HH-
OyIb TpejaMery, To HeoOX0JHM0, BO-IEPBHXb, YTOCH A XOTHBID
IATH, &, BO-BTOPHXD, YTOOL HOTHM MOM ABHTAIN MeHA M0 Ha-
npapiaeHio b Hemy. llyern mapajanTurb 3axouers WATH I
yCTh 30POBHIT 4egoBBKRD He 3axouerb AToro—oda OHHM OcTa-
ayrest Ha Mberb. [loaunrmueckoe Tbhio obaagaerh THMI sKe
JABUTATEJSAMU: Bb HEMD pasinvaioTb Takike CHJY I BOJIO; II0-
cabaHssl HOCUTH HasBaHie 3aKOH0/ATeJIbHOI BJACTI, a nepBad
nenoJaanTebHoM Biaactn. Hudro me aboaerca i1 He I0JRHO
abaarsca Oess nxb B3anMmoabiterBia“ 1). Cpexs posap npaBH-
TeJLCTBA Kb TPOCTOMY HCIOJHEHIH B3aKOHOBDL, Bbh KOTOPHXD
nposiBasgercsa o6mas BoJIsg U KOTOPHIS OJHH JOJSKHEL YUPaBIATH
rocyjlaperBoMs 2), Pycco Ha BOUPOCH—YTO iKe TaAKOe IPe/ICTaB-
JseTh ¢00010 MPaBUTELCTBO —II0ACHAETh, YTO ,ATO €CTh I10-
cpejcrByoulee THBI0, yCTaHOBJIEHHOE MesR1y IO JaHHBIMH I
CYBEpPEHOMB 1 UX'b B3ANMHAI0 CHOUIEHIA M yIOJHOMOYEHHOE
HCIIOJHATH 3aKOHH M OXpaHATH CBOOOAY Kakb TpaskIaHCRYIO,
Takb W noauthdeckyo® ). Ilpmuewmsn, OHD HACTOJLKO IMOAUM-
HsIeTh ero 3aK0HOAaTeALHOIl BiaacTi, NpuHajieskalilell Hapoy—
CcyBepeHy, HACTOJBKO JHIIaeTh ero BCARaro caMocCTOATeJIbHAro
3HAYEHisl, YTO CUYMTAETD er'0 CYIECTBYIILUMD JIIIH I0CTOAbLKO,
MOCKOJBKO HapoAb He cobpancs s OCYLIeCTBIeHis eMy npu-
CBOGHHHIX'L (PpYHKILif., Bb ToTH MOMEHTH, KOr/Ja HAPOAB—T0BO-
PUTDH OHD—3aR0HHO cobpalics Bh RadecTBS cyBepeHHaro oprama,
BCAKas IOPHCAMKILS NPaBUTeNbCTBA Ipekpalmaercs, 1biicTBie
NCHOJHUTENBHOI BlacTH NpiocTaHaBANBaercd..néo taMb, b
HaXoAuTCA upexcraBiageMurii, Hbrh Goarbe mpencraBurens 4).

1) Rousseau, Du contrat social, liv. III, ch. I.
%) Rousseau, ibid., liv. II, ch. VI
) Rousseau, ibid,, liv. III, ch. 1.

+) Rousseaun,ibid., liv. III, ch. XIV.--,Die Regierung—sambuaaers Jellinek
10 MOoBOJY moHHMaHi# Pycco poan npasurenbersa-—ist das blinde Werkzeug
des Gesetzes, und zwar ein Werkzeug, dessen selbststiindiges Dasein keiﬁ
absolut nothwendiges ist“. Cm. ero Gesetz und Verordnung, S. 70.
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JTU B033pbHIA BB CBA3H €b OOIUMD HeJ0BBpieMb Kb
HPEICTABUTEIAMD aJIMUHICTPAIlN, KOTOpoe XapakTepusyerb CO-
0o obmiecrBeHHoe MHbHie @Dpanmin koHnma 18 cr. 1), moBeau
Kb TOMY, 4TO JABATEJNBLHOCTH HCHOJHHTEJIbHONH BIacTH OwUIa
CcBe/leHa TOJbKO Kb IPOCTOMY HCHOJHEHI0 3aKOHOBH, YTO HO-
CHTEJIII HCHOJHHTEJILHOIT BaacT OBUIN JIINeHB BCAKOH caMo-
CTOATEJNbHOCTH, Y3YpPHHPOBAaHHOII Yy HUXDB 3aK0HOIATEJIbHOIT
BaacThio. [puanuns pasabienia Baacreil OBID TOPIKECTBEHHO
npuHEATD Abareravn Yupeaureannaro CoGpanis. Ho, mo sbpaomy
saMbyanio bapremeMmi, OHII COBepPIIEHHO HCKA3WIH €ro HIeI0,
ero BHYTPEHHII CMBICAD 1 OPeBpaTHiIin ero Bb Opy/lie NPOTHBD
BJIACTH KOpPOJs, HPOTHBDL HEHABHCTHHIXH UMD MUHHCTPOBL 2).

I abitersurenbro, (paHiysckas KOHCTUTYIIs 1791 rofa,
JeJerupya MCIOoJHHTeJIbHYI0 BJIACTh KOPOJIIO, 3) CTABUTH ero Bb
auswee, cjaymedtHOoe I0J0JKeHIe 110 OTHONIEHID KB HaIlioOHAJIb-
HOMY cOOpaHil, KOTOPOMY UIpHHALIEHKNTH 3aKOHOAAaTeIbHAsd
Biracrh *). Ropoaw, Oyayunm HocuTegeMDd WCIOJTHUTEIbHONR Bia-
CTH, JHIIEeHD IIpaBa y4acTBOBATH BB (PYHKIIAXD BJIACTU 3aK0-
HOJATeABHOI. Y Hero HbBTH HpaBa 3aKOHOJATEJNBHON WHHIlIA-
THBE, 160 abarean YupeaureiabHaro CoOpanig clpaseInBo
OIACAJICH, YTO IIpejlocTaBigHie eMy uocaBbaHell cocpeaoToYnTh
eée Bb ero pyKax'’b M 3HAYNTEIbHO YCHIUTD BlidHIe NCIOJIHUTENb-
HOH BJacCTH.

Enmy 6p110 paspbiieno ToJabk0 peROMEH/10BaTh 3aK0HO0aTe /1 b-
HOMY coOpanino upuaarie TBXb MbBpb, KOTOPHA 0D HAXOAUTDH
CBOEBPEeMEHHLIMHI: ,KOPOJIb MOMKETH TOJLKO IPUIJIAUIATH BaKO-
HOJATeJbHBIl Kopnyebh o0paruTh BHHMaHie Ha U3BbeTHHI npej-
Merh® ?). ¥ Hero HDBTH Takske U IpaBa albcojrHAro veto;
KOHCTUTYIiA UperocTaBujIa eMy JulIb veto oTHocnrenabHoe, Io-
¢TAHOBHBD, YTO, €CAH OJANHD I TOTH ke 3aKOHOIPOEKTD NpPOoli-
1eTh Jepes’h TpHU H0CTBA0BATEIbHLIXD JETrHC1aTyphl, OHD I0JY-

1) 0 npumuuHAXH 9TOro Hemowbpis oM, HHTepecHL sambyamis y
Dupriez, Les ministres dans les principaux pays, T. II, pp. 249 suiv., a Takxe
Barthélemy, Le role du pouvoir exécutif dans les républiques modernes, pp.
416 suiv.

2) Barthélemy, op. cit., p. 445.

3) Constitution 1791, Tit. 1II, art. 4.

4) Ibid ., Tit. 1Il, art. 3.

5) Ibid., Tit. LI, ch. I, sect. [, art. 1.n © 1.
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YaeTh CHIY BakoHa II 0e3b CAHKIIN KOpoas—,K0poib 0y1e1Th
paszeMarpuBarbes Torja, Kakb OB U3BABNBIINMYD CBOE corJja-
cie Ha Hero* 1).

To ske Heopbpie Kb HCNOJMHITEALHO BIACTH, Ta e 00513Hb
yeuJeniss es sHaueHis NporaAjHBacTh M BB THXDL CrarhAXb
KOHCTUTYIiM, KOTOPHS TPAKTYIOTH 0 CHOCO0AXD COCTABICHIS M-
HUCTEPETBD U 00h OTHOIIEHIAXB MHHHCTPOBD Kb 3aROHOJATE]b-
HoMy coOpanilo. ,Kopoaw oxmomy NpHHAJJIEKNTD NPaBo Has-
HavaTh M YBOJLHATH MHHHCTPOBDB®, %) npuyemMDb nociabimie He
MOPYTH GHTH M30paHBl M3b WIEHOBD HALlOHAJILHATO COOpaHIs 2).
SATHMHI IOCTAHOBAEHIAMI KOHCTHTYIIA CTPEeMHTCS Napadns3oBaTh
BCAKOe BJisIHIe €0 CTOPOHH 3aK0HOJATeJIbHAI'C coOpaHiga Ha
o6pasoBaHie MUHHCTEPCTBD, MO0 BD MHPOTHBHOMD ciaydabh M-
HUCTPH, IepecTaBb yéke OBTH TOJBKO MHHHCTPaMI KOPOJI,
NnoJb30BaIMch OH Takme ThMDb JoBBpieMb HApoIa, KOTOpOe
NPUHAIERITD Tenepb 0JHUMD HAPOAHHEMD IpeicTaBUTeIaMb.

HazrauyenHBe 0JHUMB KOPOJIEeMb, MUHICTPH ThM'b HE MeHbe
He yCTpaHeHB OTH M3BberHaro Bo3JbiicTBiS Ha HHXBL Hpejcra-
BUTEJbHAT0 coOpanisi. RKoHernrynig paspbiaers UMD JI0CTYH'D
Bb HaliOHAJIbHOE 3aKOHO/JATe]IbHOe coOpamie W IPeJ0CTaBIsgeThb
UMb TaMb GJI0OBO 110 BOIPOCAMDb, OTHOCAINMCA Kb HXDb Bb-
JOMCTBY, BCAKIN pasb, KOTJAa OHM IOKEJIA0Th MJIM Korjla OTbh
HUX'D NOTpedyoTes pasbsacHeHisd. OHUM OyAYTH BHCAYIINBaeMH
PABHHIMB 0GDa30Mb N IO BOUPOCAMD, HE OTHOCAUINMC: Kb HXb
BbaoMeTBy, Korjla HalioHaJIbHOe coOpaHie coyrerh 3TO HE0OX0-
AUMBIMB® %), A B3aKoHD 27 aup.—25 Mad Toro sme 1791 roja,
He BoUIeAIIiif, BOpoYeMb. Bb KOHCTATYILO, 3akpbmigers 3a
3aK0HO/IaTe/IbHBIME KOPIYCOMB IIpaBo TpedoBaTh OTH MHUHIICT-
POBB oTvyera BB UXD ABATEIbHOCTH M J'Biarh KOPOaK, BB CIY-
yah 1morepu uMu Aopbpis Hallin, cooTBBTCTBYONLIA 3adaBieHis

1) Ibid., Tit. IIT, ch. III, sect. III, art. 2.

ITo Bonpory o roposieBcKOMB veto BB roHerarymiz 1791 r. em. A,
Viatte, Le veto législatif dans la constitution des Etats-Unis (1787) et dans
la Constitution francaise de 1791, 1901, pp. 65 suiv., a rax:xe R. Bompard,
Le veto du Président de la République et la Sanction Royale, 1906, pp,
136 suiv.

2) Ibid., Tit. I1I, ch. II, sect 1V, art. L

) Ibid., Tit. III, ch. I, sect. III, art. 4 m ch 1I, sect. IV, art. 2.

4) Ibid., Tit. III, ch. III, sect. IV, art. {0.
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(art. 28). I 9T MOCTAHOBIEHIS CIYSKATDH JUUIL Kb TOMY, YTOOH
NPUHIBATH 3HAYeHie HCHONHATeNbHOfT BiaacTn. Kakoil npieMb
MOTYTH BCTPBIUTL BH HANIOHAJIBHOMD COOpaHIN MUHHCTPH,
HasHAUEHHHe BHB BCAKATO ero BJisHis W UpPH NPHHIHIIATIHHO
Bpask/1e0HOMD Kb HHUMD OTHOIIEHIM HApOJAHHBXD IpeacraBu-
Teqaei! 1).

CHb Apyroit ¢TopoHHE KOHCTHTYIS CTPEMUTCA 110 BOBMOIK-
HOCTH PACHIHPHTL NOJHOMOYiS 3aKOHOAATEJNBHOH BIACTH, yCTpa-
HAS HE TOJbKO XO0Td OB TBHL 3aBHCHMOCTH e€d OTh BJIACTH
HCIOJAHNTeNBHOM, HO 1T HAABIAA ee (YHKIIAMU YHCTO aAMIl-
HUCTPATHBHAIO Xapakrepa. SaKOHOJATeJNbHEI KOpHyeh colu-
paercss caMb Bh YCTaHOBJCHHBII KOHCTHTYIieH CPOKD, He3aBI-
CUMO OTH BOJM Kopoas 2). Onb He MoskeTh OHTH pacHylleHD
ropodaeMt 3). EMy npumaiiesknTb OpaBo 00bABIATH BOUHY II
3aRJI0YATh MHUPDL 4). EMy OpHHaJlemKuTh BHCHINA HAA30PD
(l'exercice de la police constitutionnelle) 3a azMiERCTPATIBHEBIMI
JUIAaMI %), a Takske IPaBo yTBepskIaTh M OTMBHATH pactop:-
skeHisg KopoJsd 00b OTCTPAaHEHIN OTDH JOJMHOCTH YHHOBHUROBD,
HpeabsIBAATH Kb HUMTD OOBHHHUTEJbHBIE aKkThl H OT/1aBaTh HXD
Iogs cyAb ®) u T. I.

To ske crpemJeHie HUBBECTH MCHOJHHUTEJNbHYIO BIaCTh Kb
PO TPOCTOI MCHOJHNTETbHIIE 3aKOHOBD W OTPaHHIATH BO3-
MOSKHO yske es KOMIeTeHIlio MBI HaO/l0aeMb BD TbXDb KOHCTH-
TYHisfAX’b, KOTOPHS BO3HUKIN [OADL BliAHIeMD (hpaHILy3CKOI
KoHCTUTYHin 1791 roja, a UMeHHO Bb KOHCTHTYUIAXD MCIaH-
croif 1812 1., mopryrajbhckoii 1822 T., HOpBeskcKoii 1814 r.,
oruyactu Oeaprifickoi 1831 r. m Jp.

Bb macrosiiee BpeMsl B3IVALL BTOTH OCTABICHD HAyKOH
1 HNPAKTHROMH rocyapCcTrBeHHOM AN3HIL. [Toab nMeHeMd HECOOJTHU-
TeJABHOI, NpaBUIbHbe—aJAMITHICTPATHBHON BJIaCTH pagymbercs
Terleph Takas TOCyAapcTBeHHas ABATEILHOCTb, KOTOpasd, OCTa-
Basich Bb npeabaax’hb 3aK0HOBSB, BO HUKONMD 00pasoMD He OTpe-

1j Cp. Barthélemy, Le role du pouvoir exécutif, pp. 448—450.

2) Constitution 1791, Tit. 111, ch. I, sect. V, art. L.

3) 1bid., Tit. III, ch. I, art. 5.

4) Ibid., T. I1, ch. III, sect. I, art. 2 m 3.

5) Idid., T. 11, ch. III, sect. III, art. %

6) 1bid., Tit. III, ch. 1V, sect. 1I, art. 8.—0 npyruxbL aaMAHHACTPATAL-
HEIXB PYHRIIAXD 3aKOHOJATeJIbHATO coGpanisa em. Tit, III, ch. III, sect. L.
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nbasieMast TOJAbKO MM OJHUMI, CAMOCTOATEIBHO OCYIHIECTBIAECTH
pasanyvnble MHTepecH I'ocyjlapcrsa.

Eute y Jlorkka Mul HaxoauMB 0BOJABHO pasBuToe ydeHie
0 IpaBHUTEJILCTBeHHOI AbsaTesbHOCTH TocyaaperBa. Romerarnpysd
Bb XOpOINO YCTPOEHHBIX'D T0CYAapCTBaX’h HAJAUYHOCTH OTAB-
JeHlsd 3aK0HOaTeJbHOM BjaacTn 0TH MCHOJHHUTEALHON M npuaa-
Basi [epBoil BHICIIee CPaBHUTENLHO ¢b JPYIHMU BJIACTAMH 10-
Joskenie BB rocyjapersb, Jokkb o4eHb Jajerb, OMHAKO, OTDH
MHECJIN BUABTH BB HPABHTEJALCTBS TOJABRO IMOCJAYIIHOE Opyllie
3aKOHOJATeNhCTBA, BO BCeMb HMDB pyKoBoaAnMoe. Yike O01HO
coelMHeHie BB OJAHBXDH 1M TBXDB ke PYRaxXb MCHOJIHITENLHON I
(perepaTuBHON BAAacTH, MOABL KOTOPOI OHDB pasyMbiab Ipaso
pbmars Bonpoenl 0 BOHHD 1 MupD, a Tarike 3aKI0YATH COO3H
I TparTarsl U KoTopas 110 caMoil cBoeil npupoxh omperbasercs
HE 3aK0HaMM, a 0JaroM® rocyjaapersa, rOBOpUTH HPOTHES 3TOTO.
Ho 1 camoe nenonnenie ge MoskeTd Beerjia It Bo BceMb paseMaTpi-
BATHCA TOJBKO KAK'b IIPOCTOE MexXaHm4eckoe IpuMbHeHie 3aK0HA.

Eenn 3akononaTeabHas M HCHOJHUTENbHAs BJIACTH, TOBO-
piTh JIOKKB, HAX0AATCA BB PA3NMYHHXD PyKaxXb, HEOOGXOAMMO
nepejgarh Yacrb TOCYAAPCTBEHHBIXD JBAD CBOGOJAHOMY YyCEMO-
TpbHiD HOCHTEIS HCHOJHUTEIbHOI BJIACTH. SaK0HOaTe]b HEe BH
COCTOSTHIN caM’b TpejycMoTpBTh 1T perJaMenTIpoBaTh 3aK0HaAMI
BCE TO, YTO MOsKeTh OHTH HEOOXOJAUMBIMD 1 TOJe3HBMD I
obmecra. [losToMy TOTDH., y ROTOPATO HAXOJAUTCS HCIIOJHUTENb-
Hasg BJACTh, UMDBeTh BB CIUIY €CTECTBEHHAr0 3aKOHA IIpaBo IpH-
MbHATH ee Ha Oaaro obuiectBa BO BCBXDH THXDb caydyadaxb, KO-
TOpHe He ompeableHs 3aK0OHOMB, 10 TBXb IIOph, LOKA 3aK0-
HOJaTeJbHas BJACTh UX'H He HOPMHDPYeTH. Bb HBROTOPHXD ke
CJAYYaAXD Jaske 3aKOHBl JOJKRHBL YCTYIUTL Iepeab WCIO.IHH-
TeJBHOM BIACTHI0 HJIN TOYHBe nepeb Th b OCHOBHBIMD 3aKOHOMD,
KOTOPHI Tpedyers, 4To0sl YieHb 0011ecTBa, HACK0JIbKO BOBMOKRHO,
OB OXPaHAeMBL. 9Ty MOCJABAHI BJIACTh, KOTOpas ABlicrByers
TOrja, Korjga HbTh 3akoHA, a HHOT/A U BOUpPERH 3arony, JIOKKD
Ha3BBaeTh MMpeporarnBoii u nepegaers obaajafie e TOMY JUILY,
KOTOpPOE SABJSeTCS B'b TO ske BpeMms I HOCHTeJeM'b MCIIOJHHTe b
HOIl Baacrti 1).

1) Cu. Jellinek, Gesetz und Verordnung, SS. 64—67, KopryHOBR®D)
YRa3b W 3aKOHB, CTP. 2—3.
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Bosspbuia Jlokra na mosgoskenie mpaBuTeJbeTBa BB rocy-
JapeTBh M HA ero OTHONIEHIe Kb 3aKOHOJATENbHOIl BIaCTH,
BHICRa3aHHEBIA UMD ellle Bb KOHIB 17 ¢r., B0 MHOI'OMD Ipe/iBOC-
XHIIANTH COBpeMeHHHA II0 JaHHOMY Bonpocy rteopin. Ho ommn
He nMban ycenbxa um Beropb e OHAM  3aCJHOHEHB JIPYTUMIT
OPOTHBONOJOKHEIMI  Teopiamn  Pycco, MonTeckbe m JApyruxsb
GuiaocooBd I MOJNTHICCKUXD BaTesell S110X1 BeJuKoiil (hpaH-
OYy3CKROIl peBoJIOIIN, I TOJILRO Bb 19 CT.. Bb 0co0enHoCcTH GJa-
rojaps tpyaamb Jlopenua [llreiima, npasurennbcrBennast abs-
TEJBHOCTL TocyJAapersa BHOBbH Obla HagbaeHa He0OX0IHMOIT
A1 Hest ¢Bo0oj0ii 1 camocrosreabHocTh0. ,Rorpa Jloperns
[Ireiins, rogopurs Roprysosbs, BB c¢BoeMb Verwaltungslehre
BBEIABHHY./ID CAMOCTOATEAbHOE 3HAYEHIe HCIOJHUTEeJIbHON BJIACTH,
OHB 11 He 10103phBalb, TOBIHAUMOMY, YTO A1eTh OPU STOMDB 10
IIyTH, HAMbYeHHOMY yike 3a JBa crToJqbrid 10 Hero BeJUKNMb
QHDIiicKNMD MBicaureaeMb® 1) llpunasasd npasuTeinneTBy 4pes-
BHIYAIIHO BaskHOe 3Ha4YeHle BDb I'OCYJMapCTBeHHOI $KU3HM, 0TOK-
JECTBIASA ero ¢b rocyAapeTBoMb AbiieTBYOIIUMND, ABATEALHBM D
Bb IPOTHBONOJIORHOCTD I'OCYAAPCTBY XOTALEMY, HAX0/ALIeMY
CcBOE BHIpaskeHie BbH 3aroHoAaTe berBB, IllTelinds Takb ke KaKb
1 JIOKKD Ja/ero He OrpaHUYUBACTH ero AbATelbHOCTH 0JHUMD
JUIL MCH0JHeHieMD 3akoH0BDL.—IIpusBannoe nmepeBoanTh BOJIW
rocyjaapersa Bbh AblicTBie, peaJusupoBarh CYHIHOCTH I HHTe-
pecsl rocyjapeTBa PABUTEJALCTBO Y HEI0 HCIOJHACTD B3aKOHBI
HOCTOJIbKO, HOCKOJBRO B0/ TOCylapeTBa B'b HUXD BHPA3HIACH.
Ho omo abitctByeTdb Taksme U ¢aMOCTOATEJNbHO, KOI'/lA sKIT3HD I'0-
cyJaperBa BHABUTAETD Iepelb HHMB TH WM MHHSA 3aJadd U
Tpedyersh UXb pazpbuienid, a HbTh HagINmo [M0AX0AAIIAr0 3a-
KoHA. HakoHemb, BB HBKOTOPHIXD 00000 HCKJIOYATE]bHHXD
caydasaxb, modyskiaeMoe KL TOMY KpaiiHell Heo0X0JHMMOCTHIO,
IPaBITEILCTBO MOsKeTh ABICTBORATL M BOIPEKH 3aKkoHy, HO0
0J1aro roey/japersa, ero MHTepecH i Hero J0poske M BHIILE,
ybMDb (popMadnHoe c00101eHie 3aKOHOBD 2).

Cb ThXb HOPH HOAB HMMEHEMD NpaBHTeJbCTBeHHON 1bi-
TeILHOCTH He pasyMbBoorb yike 00Jblle OJHOIO JANUIL HCIOJ-

1) KopryHOBH, HASB. COY., cTp. 6—7.
2) L. Stein, Die vollziehende Gewalt, 2 Aufl., Th, I, 85. 301 ff. —IIox-
pobate 00H 9TOMB BbIUIe, CM. INIABY 2-10.
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HeHi¥ BaKOHOBB, & ecay H IpoJoJiKanTh HasbBATh Tenepb
BJIACTH MNpPaBHTEJALCTBA HCHOJHHTEJHLHO, TO TOJLEO BB TOMD
eMbleah, 9T0 OHO HCHOJHAETDH, OCYUIECTBJIAETDH 3aJadl rocy-
naperBenHoit skusHIL. (Crapast Teopis, cBoasauiad BCo ABarenb-
HOCTH MCIOJHUTEILHOI BJACTH Kb MeXaHUYECKOMY HplMbHe-
HII0 3aKO0HOBDB, HIPOTHBOPBYUTD, IO CIpaBe InBOMY 3aMb4aHiio
Eninnera, ,4enosbueckoil mpupoab, mnGo Heabssa celb npei-
craBuTh JHUYIHOCTH, a, cJabjoBarejbHo, H IOcyJapcTBeHHArO 0Op-
raga, JUIIeHHBXDb BOBCe CBOOOJAHOL, T. €. coOCTBEHHOMI HHIia-
THBLL U caMocrodreabuoil abareabnoern. Henpss noaguuHaIThH
geJI0BBKA YysROIl BOJHM HACTOJHKO, YTOOBL OHDB IpeBpaTHIc:d
TOJLKO BB MCIOJHUTeIs BeJdbHIl 5T0il BoJaM, Yike 0/JHO IPO-
croe HaldJgo0JeHie ToBCeJHeBHOIT sku3HN yObskjaerb Hach Bb
aroMb. Takb, 04HO U TO ske IopydeHie, JaHHOE ABYMD pasiany-
HHIM'B JHIaMDB, €CAH N J1acTb OJNHDL U TOTH e pesyabTarb,
Bce ske BB crocodb m xaparkreph ero ocyuecrsiesia OyayTh
3HAYUTEJNbHBA pasandia. Raws #bTs BB Miph AByXH adco-
JI0THO OJMHAKOBHIXH MPEIMETORB, TaAKL M He MOsKkeTh ObITh Bb
HeM'b JIBYyX'b COBepIIeHHO OJUHAKOBHIXD JbBicTBiii® 1),

Ha-paay eb sTuMu neuxoJg0rHYeckKuMI TpeGoBaHiAMI 13-
pberaolt ¢Bo0OJAH I CaMOCTOSITEJNBHOCTH IIPaBHUTENbLCTBEHHOI]
AbareapbHoCTH CYLIECTBYIOTH I JApYyrisd, BHBBAHHBIA caMHUMI
YCJAOBIAMI TOCYIAPCTBEHHON sRUBHM, cCAMVMD CYUECTBOBaHIeMb
rocyaaperBRa. —3aK0HOAaTe 1bCTBO HE OXBATHIBAETH I HE MOSKETb
OXBATHUTH BCHXH MHOT000pPasHLIX'B OTHOIIEHi Terylueil abiicr-
BuTebHOCTH. Jlonycras paske cyliecrBoBaHie Takb HashiBae-
MBIXD HMHANBHAYAJIHHBIXD 3aKOHOBDL, BCe sKe IMPHXOANTCA CKa-
3aTh, YTO BaKOHD IPENMYIIECTBEHHO SABJIAETCS HOPMOI o0mieil,
peradaMeHTupyoIIeii 1WhiaBil  paAxb  OJAHOPOJHEXD  CIYyYaeBD.
sRusHb ske rocyzapersa BHABHTAETD 0e3NpecTanHo Takisd HHII-
BIJIyaldbHBS ABJICHIA M UPUTOMB BB Takoil KoOHKpernoil obcra-
HOBRD, YTO Hamepeab Vike ICRIIOYEHA BCSIKAdA BO3MOKHOCTH
3aK0HOATeNAbHAr0 UXTD peryauposanis. Camo co6oft pazymberes,
YTO SABJEHIA HTH TOJALKO IIOTOMY, YT0 OHU He YRJIAALIBAIOTCS Bbh
PaMKHM CYUIECTBYIOUIAT0 3aKOHA, HE MOI'YTH oOcTaBaThes BHD
TOMO WM MHOI'O OTHOLIEHIsS Kb HUMD TOCYAapCTBEHHOI B.IacTH.
I npaBuregnerBo 11eTb Kb HUMDB HABCTPBUYy, caMOCTOATENLHO

1) Jellinek, Gesetz und Verordnung, S. 369.
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pblmaers croguliga nepeas HUMD 3ana4du, coo6pasysach ¢o BebMII
0COOCHHOCTSAMN Kaskaaro oTaAbiabHAro ciaydasd, NpHHIMAT BO
BHHMaHie BCIO ero MHIANBHYAJLHOCTD.

Kpomb Toro, 3akoH01aTE1BCTRBO B COBPEMEHHOMD ToCy /1ap-
C¢TBB BB CHIY caMaro CBOEro MeXaHU3Ma IIpeacTaBiIserd col01
anmnaparsb CIOMKHBIL I TrpoMosikiit, Tpelylomiil mssberuaro, a
MHOT/IAa M 3HAYUTEJbHATO BPeMeHU npeskie, IBMD OHO CMOKETD
137aTh HeOOXOAUMBIA Hpeanncanid. A Memay THMB IOCTOSHHO
BOBHIKAIOTH BCe HOBHE UM HOBHE 3alpPOCH, KOTOPHE HE SKAYTD,
a CILIONUIb M PAJOMD HYSRIAIOTCS Bb HeMeLIeHHOMD paspbiie-
Hin. 1 rocynaperso orasanoch OB He Ha BHCOTDH cBoeil 3ajayn,
ecan OBl OCTaBU/J10 UX'b (e3b OTBBTa TOJNBKO IOTOMY, 4YTO HBTDH
118 HUX'D HO0AXO0JsIell HOpME 3akoHA. M BB TakHXD CIydasaxb
IPaBUTEJALCTBY NPUXOAATCA ABHCTBOBATH CAMOCTOATENBHO, Ha
CBOIl PHCKB M cTpax’h, He OMRHIAAA TOr0, OHTH MOKETDH, OT/a-
JeHHAr0 MOMEHTa, KOT/Ia MOSABHTCSA COOTBBTCTBYOULIN 3aKOHD.

Beb st coodpaskenia s3actaBadl0Tb HACH OTKA3aThbess OTDH
MBICIH BHADBTL BD HPABUTENbCTBEHHBIX'H OpPraHax’b HPOCTHXb
ienoJaHuTesneil sakona. ,[logo6HO TOMy Kakb sRU3HDH 4YeI0BDBEKA,
ropopurh Eiaaunperb, Takb I $KU3Hb TOCYAapCcTBa, MPOSBJIAIN-
lasgcsa BDH COBOKYIHOCTH ~JbIicTBiii ero opranopb, HE MOKETH
OBITH CBE/leHA Kb OJHOMY TOJbBKO YCTAHOBJIEHIH I BBHIIOJHEHIIO
001IUX'D npeanncaiil.... Kawb 661 HE OHI'D MIHPOKD KPYI'h 3aK0-
HOJATEeJbCTBA BH TOMD HJIUM MHOMB TocylaperBh, Heabss orpa-
HOYUTH Beeil ero AbATeabHOCTH TOJBKO HCIOJHEHIEMD BaKO-
HOBB. ['ocynapeTBo He MBICANMO (e3b NpaBHTeJ LCTBeHHOMN /hbsi-
TeJABHOCTH, KOTOpas 110 CaMOMy CyIIecTBY cBoeMy ectb Jbd-
TeJBLHOCTH CBOGOAHASA, HO He I[Ipou3BoJbHasA“ !). SaKOHE He
onpeaAbadirs 1 He MOTYTDL OHpeabIaATbh BO BCEMD aAMUIHIICT-
paTuBHOIT AbareabHocTn rocygaperba. Illpescuee 1biaeHie 3aro-
HO/ATeJbCTBa I PABUTEILCTBA COIVIACHO IpuHiuny, la loi veut,
le roi fait® ocrasiaeno BB Hacroduiee Bpemd. I npapunreanbcrBo
odJdagaerb COOCTBEHHON BoJeil, U 0HO €BOOOJHO I CAMOCTOS-
TeJIbHO OCYILeCTB1eTh BBIABUIAaeMbIsS Iepejlb HUMD rocyrap-
CTBEHHOII JRIIBHBI0 3a]a4y, HO TOJABKO BB CBOeH AbATeIbHOCTH
OHO JIOJIFKHO OCTaBarhbcs BHYTPH TBXDH TIpaHuIb, KOTOPHA

1) Jellinek, Gesetz und Verordnung, S. 370.
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YCTAaHOBJEHBI /I HEro BJACTHI0 BaKOHOJAATENd, H0JAKHO OBTH
IIO/3aKOHHBIMB 1).

Ho sroro wmamzo. O6mazass HeoOXOANMOI I BBHIIOJHEHIA
¢BOel poJH caMoCTOATeJbHOCTHLI0 H HH BH YeM'b He Hapyuiasd
3aK0HA, T. €. OCTaBasgCh BB ero 1upeabiIaxn, MPaAaBHTEABCTBO MO~
sKeTh, 0JHAKO, COBEPIIHTH TaKie akThl, KOTOpPHE BOBCe He BCrpb-
TATH COYYBCTBiA €O CrOPOHBH HApPOJHHIXD NpeJcTaBHTeNeil I
KOTOpHE pPb3Kko pasoiiayresa ¢b rbMu 00IecTBeHHLIMIT TeYeHisaAMIT
I CTPeMJICHIAMH, KOTOPHA Ccpejd HUXD T0OCHOACTBYIOTH. Tarb,
HapoAHBIE IIpegcTaBUTegqN MOPYTH JReJarb MIpa, UpaBHTeNb-
CTBeHHasl ke BJACTH MOMKETH BOBJIEYH CTpaHY BB BOHHY, IpH-
yeMD I ATOr0 HBTH Jame HE0OXO0AUMOCTH, YTOOBI KOHCTHTY-
is upepocrapidna eii (popMmMasbHOoe UpaBo 0OBABJIEHIA BOHHEL
SAcenoaranTe IbHAA BJIACTL, TOBOPUTDH OCMeH'b, IPUBOAA MHbBHIE
Munpado, BBCEasaHHOE€ HMDL BO BpeMs IPeHi 1o 3ToMy BOI-
pocy BB YupeanreabHoMs Codpanin Bb 1790 roay, Ho4Til Beerjaa
uMberb BO3MORHOCTH BLI3BATHL BOIHY, €CIH 3aX04Y€Th HTOrO.
PykoBoasa aumroMarindeckoil ABATeIbHOCTLIO, pacojaras Boo-
pYsReHHOM CHa0il, YIOJHOMOYEHHAas I Jake o0A3aHHAA MPHHI-
Math Mbpbl, HE0OX0AUMBIA /1 o0esiedenisa 6e30MacHOCTH CTpa-
HBl, OHA Jep:RITH BD CBOUXDL pPYRaX'b Bce TO, YbMb OOHKHO-
BEHHO BHI3BIBAIOTCA MemAYHAPOAHLIe KOH(PAUKTH *). Camo co-
Ooit pasymberess, 410 UpH TaKOMB HeEUBOBKHOMD I10J0SKEHII
Yy mpaBureancTBa Beerjga mmbercs BO3MOKHOCTH AbiicTBoBaThH
o coberBeHHOMY yceMmorTpbmio, He cuHTasgch ¢b HAPOJHHMD
IpeCTaBUTeILCTBOM . — [aabe, IpaBuTe1bCTBE HHOM BJACTI BCIO-
Ay ODpHHALICRHTD [1PABO 3aRI0YATH MeRIVHAPOLHEE 10T0BOPHL.
IIpasaa, oupexbienHas Kareropis JA0roBOPoOBb. KAKBL-TO: J10I0-
BOpPHL TOPTOBHE, Kacawoiliecs JIMYHOCTH N COOCTBEHHOCTI
rpasgjgals I T. 1. HOJYYal0Th OPHANYECKY0 CHIY He paHblle,
ybMb TaJaThl M3BABATH Ha 3T0 cBoe corvacie. ®) Ho m 3a

1) ,.... les lois ne sont qu'exceptionnellement, sambuaers Barthélemy,
les régles directrices de 'activité de lexéentif. Elles en sont plutot les limites
juridiques®. Cym, ero Le role du pouvoir exécutif, p. 13. Cp. raxme Ropry-
HOBB, ¥ KA3h U 3ak0oHd, cTp. 29 cabm,

2) Demens, OcHOBHBIA Hadada rocyx. mpasa, 1899, t. II, erp. 154

3) ABerpis, 0OcHOBHOI 3aR0OHB 06 OCYIIECTBIACHIN TIPABHT, W HCHOIH,
Biaact 21 mew. 1867 r., er. 6, Beabria, kouer. 1831 r., cr. 68, 'pemis 1864,
cr. 32, Henania, 1876, er. 55, m, 4, Mranis, 1848, cr. 5, Hunepaamaer, 1887,
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HCRII0YeHieMD 3THX'D JIOT0BOPOBD IPaBUTEJIBCTBY BCE jRe 0CTAETCA
HIHPOKOe [1oJe, TAD 0HO MOReTh JAbilecrBOBATH COBEPIIEHHO He-
3aBUCHMO OTb HApOJHBIX'D IpeJlcTaBHTeNel.

To ke camoe MOkHO CKasaThb H OTHOCHTeJILHO BHYTpEH-
HATO ylpasiedis rocyaapersa. lIpaBuresnneTso, noerynas BIoJaab
IIPaBOMBPHO, MORETH, 0/HAKO, BOIIPERU SCHO OIPeIBANBIIEMY Cs
OTHOIIEHII0 00Il[eCTBEHHAr0 Co3HaHIA Kb PasJHYHHEMB CTOPO-
HAM'B HApPOJHOIl JKH3HN IOKPOBHTENBCTBOBATH H coJBiiCcTBOBATH
0aAEbMB M3B HIXB W He ofpauiaTh BHHUMaHIA WJIM Jaske 3ar-
JyIIaTh paspurie apyruxb. Tarb ofmee HanpapieHie 3KOHO-
MITYEeCKOIT HOJNTURI TOCYAapeTBa MOiKeTh ObITh, KOHEYHO, Olipe-
abaeno 3akoHoMb. Ho BB paMrax’b 5Toro 3akoHa NIpaBHTeNb-
CTBO coXpaHsers 3a co6oli uspbernyo cgobony abiiersidg, Moab-
3y4ACh ROTOPOIl 0RO MOKRETH MOOHIPATH, HAIP., IPOMBIIIEHHOCTD
Bb yuepohb CeJbCROMY X034iCTBY, ‘RPYIIHOE CeJIbCKOe XO03sii-
CTBO BB yueposb MeaxoMy U T. J. OCHOBH HIKOJBHOI MOJUTHKH
rocyjapersa MOr'yTh HalTH ¢BOe BHpaskeHie Bb sakoHB; Jera-
JU3aiisa ke UX'D, NpoBejeHie BB KU3HL 9TOI WIKOJIBHON I10JI-
THKH HIpPaBUTEJIbBCTBOMBb MOKETH OKasarhbesa I HelrbaecooOpas
HHMDB I T. 1. A Memx1y TBbMD NPHHIHIE KOHCTUTYIOHHATO T'0-
cyJlaperBa. Kakb MH BuABam Beie 1), TpeOyoTb, 9YTOOB IIpa-
BITEJLCTBeHHASA JNBATEJIBHOCTH ero HaxoAmaIach BB COOTBBT-
CTBIM ¢b THMU JNpEKTHBAMH, KOTOPHSA HCXOJATH OTH HAPOI-
HEIX'B HOpejacraBuresaeii, yroOs Tb Hauyada oOUlECTBEHHAT'O cCa-
Mooupexbaenisa, Ta HapojAHad BOJS, TOCIHOIACTBOML KOTOPHIXD
XapakTepusyeTca npaBoBoe rocyaaperso, OLJAM NPOBeIeHE TaK/Ke
I BB obJacTh ynpasaenis. Toapro Torna mjaes KOHCTHTYLioHA-
JI3Ma  MOIKeTbh CUYHTAaThCA OCYIIeCTBHBINECA, TOJbKO Toria
IpaBoBoOe rocyjapcrBo OGyAeTH pealnsnpoBaHo, KOIjia IpaBu-
TeJ1bCTBO HE TOJBKO He BHXOANTDH H3H IpaHUIb 3aKoHa, HO U
PYKOBOJCTBYeTCsI BB CcBoeil AbATeabHOCTH THEMH IOJHTHYeC-
KOMI 1T O0IeCTBEHHBIMHU TeYeHIAMH, KOTOpPHA MpeolialainThb
Cpejlil HAPOJHHIXB IpeJcTaBHUTeJell, Korja OHO pPa3BUBAaeTh ee
COTVIACHO C¢b ThMB HalpapleHleMb, KOTOpoe HaXOJUTH celdb
MOJePsRKY €O cTopoHH naaarhb. M erpoit romerurynionnaro

er. 59, Ilpyceia, 1850, er. 48, Pymuinis, 1866, cr. 93, Cep6is, 1903, § 52,
dpanuia, sak. 16 ioaa 1875 r., er. 8 u ap.
1) Cm. raasy 1-10.
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rocyjapcersa Bb TOIf 1M 1HOII cTeleHU, Bb 3aBHCHMOCTH O0TbH
TOT0, HACKOJAbLKO IOJHO U MOCJABI0BaTE]LHO IIPOBEJIEHH Bb HeMDb
HPUHIIOB ROHCTUTYIIOHAJIN3MA, TapaHTHpPYeTh I0I3aKOHHOCTH
NpaBUTEJNbCTBEHHON ABATENIBHOCTH, TapaHTHPYETh TaKYl CO-
IVTACOBAHHOCTH €51 ¢b THhMH YKasaHiAMH, KOTOPHIA 10JYy4Yaelrb
OH& OTH HAPOAHHIX'B lipejcTaBurejeil. IMeHHO BB aToMb rocy-
Japersb umberes ocoOwHil opraHb—MUHICTEPCTBO, NPN3BAHAKIT
04D ¢BOEH OTBBTCTBEHHOCTHID HAOII0IATH B ROHeYHOI HHCTaH-
i 3a ThMb, 4TOOH TPABUTEILCTBO HE BHIXOAMIO 113D TBX'b rpa-
HUIb, KOTOPHS YCTAHOBJIEHB 3aKOHOAATEJbHOH BJIACTHIO, YTOOH
AbATebHOCTH ero orpbuada Oaary u HHTepecaMb HapoJa, noc-
KOJBKO NocIbaHie HAXOAATH CBOe BHIpAsKeHie BD 3aKOHO1ATeNb-
HBIX'D 11aJaTaXb.

I1.

[fpogp. A. C. Auexchbepp OGAHBKO I10J0LIeNH Kb paspb-
NIeHi0 WHTepecyolaro Hach BOUpoca, yeMarpaBas Bb MHHICT-
paxb BHIBUHHYTHXD 00LUIECTBEHHBIML J0BBpieMs rocy1aperses-
HEIXD Myskeil, HA KOTOPHIXB 9T0 A0BBpie BO3J0KHIO OTBBTCT-
BEHHYI0 3a/a4y OHTH BbH o0jgactu ynpap/eHis OpOBOAHHKAMI
HAPOJHATO IIPaBOCO3HAHIA M HOCHTeJAMH OOIIECTBEHHHIX'D 3a-
npocos” 1). Ho Tobk0 MUHUCTPH, UMD HapHUCOBaHHHE, 3aHU-
MalTh Takoe I10J0sKeHie, KAKDH MBI YKasHBaJIIl BHIUE °), HE Bb
KOHCTUTYL[IOHHOMB rocyjapersh BooGuie, a JMlIb HA 0JHOI
n3b (asb ero pasBUTIA, HUMEHHO BDH HOBBHIIeH anrgiickoii
napjaaMedTapHoii cucreMb, rab oHM, HpaBla, [HepecTan yie
,ACPaThb poJb MOJYNHEHHHIXH MOHAPXY AareHToBDL ILIH CJAyD'b
TOJABKO HapJaMeHTcraro OoJblIHCTBA®, I'AB OHH BO3BHCHINHCH
,HA CTelleHb CaMOCTOSTeJbHBIXD OPraHOBB rocyjapersa i oOpa-
3y0TH IIPABUTEJALCTBO, KOTOpoe, Msl pyka o0b pyKY ¢b HApPOI-
HHEIMB TPE/JICTaBHTE]IbCTBOMD, YyBCTBYETh celsd BORIEMDb 1 J0-
BBpeHHHMD Hapoaa“ @),

IlpusnaBass BBH MuHHCTepeTBD opramb, BHOCAULE npuH-
UL 3aKoHOMDBpHOCTH 1 ITBaecooOpasHoCTI BL 00JacTh Iocy-
JApCTBEHHATO ylpaBieHid, MH ThMb He MeHbe T0sHHEL 0TMb-

1) A, C. Anexchens., BesorsbreTReHHOCTH MOHApXa HW OTBBTCTEEH-
HOCTH IpaBUTennscTBa. 1907, erp. 24.

2) OM. raaBy 2-10.

3) Anerchers, Ha3B., co4., cTp. 43.
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TUTH, 9T0 I0JIOJKEHie STOr0 OpraHa BB KOHCTUTYLIIOHHOMD TIO-
cyiapersb pasiamubHo u o0yciaoBianBaercs TbWb, Kakig Havalda
npeodaasanTd BB TOCYJAPCTBEHHON JKUBHIN: MOHapXHYeCKas
BJACTH WJIM HApoAb BB Juih cBoux®b npejacrasureneil. Cu aroil
TOYKHN 3pbBHiIA Beh rocyaapersa MosRHO pasaBbanTbh Ha JABa J0-
BOJIbHO PB3KO BHpPAasEHHHXD TIIA: rocyraperBa IapiaMeHnTap-
HBISI 1 KOHCTUTYIIOHHO-AYaJdHCTUYecKia 1).

BB rocyaapersax’s napiaMeHTapHHXDb, KAKD-T0: Bb AHIIIH,
@pannin, Beaprin, HWraain u ap., MHHHCTEPCTBO SBISETCS
BBpHBIMD BHIpasuTeJeMb HOJUTHYECKHXD CTpeMJIeHiil map.aa-
MeHTa, HpPOBOJAHUTH BB KH3HL TY Iporpammy, Koropasd 10.1b-
3yercs COYYBCTBieMb W IOJJIepiKoil €O CTOPOHBI HAPOAHBIXD
npeacraButesei, a BmMberb ¢b TbMB M €0 CTOPOHH 00IUe-
CTBEHHAr0 MHDBHIA cTpaHbl. BEHX0/4 M3B mapJaMeHTcRaro 00Jb-
IDUHCTBA I HAa HEro ommpasch, 9TO MHHHUCTEPCTBO PYKOBOX-
CTByeTes Bb CBoOeH ABATEJIBHOCTH €ro yKasaHISIMI, pa3BUBAETD
ee CcorJacHo ¢b Thwb HalpaB/iIeHieMb, KOTopoe BDL HEMDB ToC-
HOJCTBYET'H M, YYTKO NpPHCEAYIIHBAsACH Kb HACTPOEHIO Hapia-
MeHTa, TOTYACh sKe caaraerhb ¢b celsl CBOU IOJHOMOYiA, KaKb
TOJLKO OHO TAKb WJIN NHa4de saMbuyaerb, 4YTO OHO PasollIoch
¢b HUMDB BB CBoeil unoantukds, yrepsano ero jgoshpie. Orcioja,
pasymberca, MCKIYeHH Th caydyaw, KorJa y MHHHCTEPCTBA
nMboTea  J10CTATOYHLIA OCHOBaHiA npeanojararb, 4YTO lapia-
MEHTHh He BHpakaeTh yske Oobe B3IJIsgJ0BD u3bUparelei.
Torga 0HO MOJKETDH W J0JMKHO BOCHIOJIb30BATLCA NpeporaTnBOi
IUIaBEL TocyjaperBa M IOCOBBTOBATL €My pacHyCcTHThH Napira-
MEHTDH J10 HeTeveHis CpoRa MOJHOMOYIN ero WIeHOBD I HasHa-
YuThH HOBHE BHOOpH. Hean ke n HOBHII napraMents OyleTb
HpOA0JEATE IOJNTURY eTaparo, MHHHCTEPCTBO NOJKHO YHTH
b oreraBry. llpaBo pocnycka MoieTb OHTH HCIOJb30BAHO
TOJABKO OJUHD pagb. llpornBHEIT caydail Oyaerb ABHHMD I
rpyOEMD  HapymleHieMd HOPUHIUIOBD NapilaMeHTapusMa, 6o
Bb HACTOAIIEE BpeMs CUNTAETCSA UOJHTHUYeCKoll akcioMoil, ITo

1) Cp. Jellinek, Die Entwickelung des Ministeriums in der constitu-
tionellen Monarchie, Bs Grimhut's Zeitschrift fiir das privat—und &ffentliche
Recht der Gegenwart, Bd. X, SS. 344—345, a rame B. M.Teccens, Teopin
paBoBaro rocyjaapersa, BB ¢60pH. ,llosmruyeckiit cTpoii m . A Toromp,
164 ci.. C. A. Koraapesckiii, Koncrarynionnoe rocymaperso, 188 cir., upod.
B. B. Upanosckiii, Yue6HURD rocyapcTBeHHAr0 npasa, 1908, erp. 247 cir. mp.
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BB BO3ropbBiIeMca KOHPIIKTDS Mesr1y NpaBuTeJIbecTBOMD 1 Ha-
POJAHBEMD IIpeJcTaBUTEIHLCTBOMD Iocabaree 1 phinawouiee cxo-
BO NpHHALIERUTDH HApoAy Bb auib ero maduparexaeii. ,lIpu-
vbHeHie mpaBa pocmycka“—roBOpuUIb Bh €¢BOeMb HOCIAHIN Kb
napJaMenTy Bb 1877 rol1y (panmysckiii mpesngents Mart-
Marons moeab Toro, Kakbh HOBHE BBIOOPH TOJABKO YCHIMJIIMI
PAAB  ONIO3UILI — IpejcTaBisgerb €000l HU YTO HHOe Kakb
ofpaulenie Kb OesaneJIsALiOHHOMY CyAbb 1 He MOMKETH OHThL
ofpalieHo Bb cucreMy yupasaenid. 1 cunrans HeoOX0IUMBIMD
NpUOBrAYTH KRB HTOMY LIpaBY U HOBHHYICH pbinenio crpann® 1),

I'ocygaperBa  napaamMeHTapHbs  00e310e49NBATb, TAKUMbB
ofpasomb, Hanboabe moJHOE TpPOBeAeHie Havyalb 00IeCTBEeH-
HAaro caMoonpe/bietis BB 00JacTh I'0oCyapecTBeHHATO YIIpaB-
JeHisd, Bb HUXD MHUHICTPLL, TOYHO OTpasmas BB cBoell nbareian-
HOCTH NOJUTHYECKISA TeHAeHLIN napJaMeHTa, OpHIATD el 06-
H[eCTBEHHBI Xapakrepb, YCTAHABANBAKTE NapMOHil0 MesK/1y Bia-
CTAMHI BaKOHOJATEJIBHON 1T IIPaBHTEJIbLCTBEHHON *).

[Troe momoskenie 3aHUMANTH MUHICTPH BD T'OCYIapPCTBAXD
KOHCTHTYIIOHHO-IyaJNCTHYeCKIX'D, Kakb-T0: BB llpyecin, flno-
min, Poccin 1 ap., KOTOpHSA BB HPOTHBOMOIORHOCTD YHUTAPHABMY
napJaMeHTapHHXDb TOCYIapCTBh XapakTepusylores HU3BhbeTHAro
pojia AyaausMOMb HApOAHATO HpeJcTaBUTEJIbCTBA N IPABUTENb-
CTBA, COXPaHAA Bce ke 3a c000il 0CHOBHYI ¢BOKW ()YHKILIIO—BHE-
ceHie NPUHOANOBD BaroHoMbpHocrn 1 1biecoodpasHOCTII Bb
OpaBATeIbCTBEHHY 0 Jbarenbnocrs. B Ilpycein® — koropymo
MOKHO cuHTarh sa o6paseiyb TOr0 THIA KOHCTHTYIIOHHADO TO-

cylaperBa——, Ra0HHETb HAXOAUTCS Bb IHHOMD 10J0eHIN, 9bMb

Bb AHPJN, TAB 0HB, BHXO1d N3 HBAPH HapJIaMeRTeraro 60Jnh-
HIITHCTBA, HUMbBeTh I HapJlaMeHTapHBI Xapakrepb; IPYyCCRiii
Ka0IHeTh SABIETCS  NPaBUTENbLCTBEHHHIMD, HE IHapiaMeHTap-
HEIMD. [Ipyccrie MuHHCETpH, HasHavaeMuoie U cwbHAeMBe 110

YeMOTP'BBiI0 KOpOJIst, MOXYNHAITCS Hel0CpeACTBEHHO eMmy, abil-

CTBYIOTH OTH €ro MMeHU I 110 IIpHKasy €ro BeJndecTrBa 1M Ha-

1) Perrin, De la responsabilité pénale du chef de l'état et des mini-
stres en France, 1900, p. Y7.

?) IToapoGabe em. A. A. Amexchers, Kb yuemiio o mnapaamenta-
puamb, 1908, crp. 27—42, C. A, Koraspesckiif, wass. cow, crp. 189—240,
K. H. Coromor®s, Omoner o mapaamenrapuamh, Bher. IIp., 1906, k. III, crp.
65—88, B. M. I'eccens, Hass. cr., 166 cabm. u xp.

A. Axerchers. 9
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X0/ATCS Bh 3aBHCHMOCTH OTH €r0 BOJAM M skeianifi. Ma MuHU-
CTPE KOPO/Is, a He Balm...“!). J9ruMu 3aMbyaHisaMi, BHCKasaH-
MU DBueMapkoMb BB NpPYCCROMD Japjararb Bb 1863 roay,
KOHCTATHPYETC JUIIL 0TCYTCeTRIe napaaMenTapnama Bb llpyccin.

Ho Torb ske camuiii breMaprs HeOJHOKPATHO HacTanBAIDb
Ha TOMB, YTO MHHHCTEPCTBO MOKeTH ycnbirno (QpyHKIIOHUPO-
BAThH TOJBKO TOI/a, KODPJa ero Mo 1epiEnBalnTb HApoHbe Hpeji-
crapure . ,Mbl, KOHCTHTYIIOHHOE IPaBUTEJILCTBO,—TO0BOPHAD
oH'b—uMBeMb HaJ00GHOCTH BB OOJABIIIMHCTRD.... MB, MHHHCTPHL
ROHCTHTY IOHHATO TOCYAAPCTBA, HYMKIaeMcs Bb HeM'b, 1a0bl OHO
HACh BO BCeMD IOJIePiAHBAJIO HA IPEJANPUHSTOMD HAMU IYT....
Munuerpb, npesedperanoiLii 60JbIINHCTBOMD, YIPABIAID Obl,
carbloBaTeIbHO, BCEra U BO BCEMB COIACHO npunumny: und
der Konig absolut, wenn er unsern Willen thut, mo xaxb Onl
OHD Cb HTHMD COIVIACH/IB CBOIO MpPHEArY, JaHHYIO UMD Ha Bbp-
HOCTH KOHCTHTYIiM, 8Toro # He 3HaL... OmMHUO0YHO MOJaranTb,
yTO MapIaMeHTh M IPaBATeIbCTBO—ABD  MPOTHBONOJOMKHBI
claB b OTABIBHBIMII HATEpecaMi K se—1Bb maprim, HeioJ-
HeHHBS B3aMMHATO HeAoBRbpia n Karb OB TOPrywoiniscsa Apyro
¢b ApYroMb. llapaaMeHTsh 0 IPABHTEALCTBO COCAUHEHH O0IIIMH
gaTEpecaMn M IbiagMu M PaBHO 3aMHTEPECOBAHB BDH TOMD,
yro6H MXD COBMBCTHAA KpOBJIS He mporerata“.. ?). Paspb He
3aKJI09AeTCA BB ATHXDH ¢JI0BaXb DueMapka, KOToparo HUKOUMD
06pasoMD HeJb3si YIOPEKHYTh BhH JKeJaHIM PACHIIpAThL Ipasa
HAPOAHATO IpeICTaBITeNbCTBA 3aCUeTh yMaldeHlsd BAACTIL KO-
poJist, ) HpHUBHAHIA HeOOXOAUMOCTI JUId MIHHCTPOBD I Bb KOH-
CTATYIIOHHO- YA ICTIHYECKIXD TOCYAPCTBAXD  C000pa30oBaTHEs!
BEL CBOel moJurHrb BB 00JbUIEl I MeHbIIell cTeImeHy, Ko-
HEeUHO, CB TOH HoJuTHYeckoil uporpaMmoil, roTopas BhIABH-

1) Ilpugeneno y B. Peanenxamudpa, KoHETATYIIIOHHBIA HAaYajda U I10-
aurndeckin Boaspbris k. Bucmapka, 1890, crp. 286.

?) Wan pbuaeil Buewapra pp 1867, 1872 u 1878 r.r. Csm. Pennen-
raMOope, Haz. cod., crp. 292, 293 u 353.

3) B Hamreit koHCTHTYHin— rOBOpUIL BueMaprs 85 1881 roxuy, orpe-
rhasisi  IIONMOZKEHIe KOPOJEBCKOit BaacTH Bh rocyrapersb—wubrs (paswr o
penorpburmmocti kopois (the King can do no wrong), TOBKO HPUILYMAHHOM
aurmiiicroii apuerokparieil s yiipoderisi cOOCTBEHHATO BIAABITECTRA. oo,
€CJH KOpPOJdb He MOIKeTh HOrpbuiars, TROPUTH HENpanoe, To Bh whitcrBu-
TeABHOCTH OHB HE MOKeTs Hudero abaarb, OHB OOpalien’s BB IPOCTOe
opyAie, Ha HEro HaJOKEHD CERBECTPH. OcraBuB® 34 KOpoaeMmb ero abco-
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raercs napJaMeHTCKUMDL OO0JBLIIIHCTBOMD, passb He 0043aHEI
MUHICTPEL 1 3/ybch pasBuaBarTh CBO0 ABATEJBHOCTH COIJIACHO
Ch HHTepecaMu Hapoja, a, cabaoBareabHO, M BHOCHTH BB Hee
OPUHINIE 3akoHOMbBpHOCTHT 1T IhiaecoodpasHocTu?!

I BB »THXD rocyaaperBaxb MIHNICTEPCTBO HEe HMAHCHIIN-
POBAHO BOBCE OTH BJisHIA Ha HEro ¢O CTOPOHBI HAPOJHATO Mpe/-
CTOBUTEIbCTBA, W B'b HHUXB OHO HaX0/JAUTCA BDH U3BBCTHON OTH
Hero 3aBHCHMOCTH U SIBJAeTCsS NPOBOJHIKOMb Ha4adb o0e-
CTBEHHAT0 caMoonpe/rbiaenis Bb o01acrb rocy1apersengaro yupa-
BaeHid. Cayo coboii pazymberes, 110 BHpaskeHie 9THX'b HAYaIb Bb
IPaBUTENLCTBEHHOI AbaTebHOCT Tocy 1apeTBa, 000061ecTBIeHie
esl, JJOCTHT'aeTh HABLICLIATIO CBOEr0 pasBuTisd BH I'ocylapcrBaxb
napgaMenTapasixb. Ho m BB roeyaaperBax’s KOHCTHUTYILIOHHO-
AVAJIHCTHIECKUXD MBl KOHCTATHPYeMDb €10 HAJUIHOCThH, I 3/1BCh
OHO ABJgeTes XapakTepHBLIMDB, IpHYeMb He0OOX0AUMO OTMETHTH,
4To 9T0 0600UIeCTBIeH e TpaBUTe 1bCTBeHHOI 1BsaATeAbHOCTH KPbII-
gerTn 1 paspuBaercs 110 Mbpb Toro, Kaks KpBUHYTH U pasBHBa-
0TC IIpaBa, OpejloCcTaBICHHBIA HAPOAHOMY [peAcTaBITeNLCTBY,
110 Mbps TOro, RAK® 1165 ROHCTUTYHIOHAII3MA ycRaeTs 6oabe
rJIyOOKie IT IpoYHBe KOPHH BDL 00UIeCTBEHHOMb CO3HAHIN 1),

JI0TH3MB, ApACTORpAaTHYeCKil aHraifickiili mapaaMedaTh HAJOKHIE CBOIO
PYKY Ha ROPOJIEBCRYIO IOJNUCH, OBIALBIEL €10 H ¢Tals MemI1y MOHAPXOMD
U HAPOJAOMbB.... Hanrs KOponk He TOALKO HApCTBYETH, HO U yOpPaBiIdeTh, 9T0
BHOMHE coracyercs Kakh ¢b KOHCTHTYIIe, Taks U ¢o BehMu Tpagumiavm ..°
Has pbueii Bucmapra 1881 u 1882 r.r. Cym. PemnenraMndrn, Ha3B. cou, crp.
277 m 280, Cwm. Taxske ero pham, oupemxbiasionis 3HaAYeHIe HAPOJIHATO HTpPeJl-
CTABUTENLCTRA, TAMT ke, cTp. 350 cabi.

1) Jellinek mpupoauTs upespsuaiino mnarepecHblil npuMBphr TOTO,
4T0 ¥ BE llpycein oGmecreenHoe MEbBHIe, BB KOTOPOMB HEJIb3s He BUIBTH
OTPAasKCHIN HaYalh O0HECTREHHArO camoonpeabieHis, Urpaers 3HAYNTENb-
HYI0O poidb BB rocygapersenHoil swusuu. ,Korma e 1892 rony, roBopurs
OH'B, IMOJHAIACE CHJILHAS Gypﬂ no mnmopoay HmeEOJIbBHATO Bal\'OHOTIpOBI\",Ta,
BHECEHHATNO BB JAHATATB ¢h comviacia xopoas lleannmems, npHYeMb CODVIA-
cie JIaHATATA KasaJdoch O0e3NedeHHBIMB, TOT/IA MHOPIe NPOTHBHHKH ATOTO
B3AKO0HA BOSJATAIM CBOIO HOCHBIHION HAIERIY HA OTRA3H Bh KOPOJEBCKOH
cankuinm. Ho Buasreasms II, caurasich ¢b HacTpoeHieMs HApPOia, NpPHKA-
3alIh B3fTh HABAIH UPENCTARICHHBI BH DAIATYy SAKOHOOPOEKRTH, 4 MHHH-
CTPY HApOJHAro MpocBbIeHis npeiIomuIt Boiiiti BB orcraBry ., Cwm. ero
Verfassungsiinderung und Verfassungswandlung, 1906, 8. 37.

SaBHCUMOCTH MHHHCTEDPCTBA OTh HNalaTh BB KOHCTATYIIOHHO-Iya-
JHCTHIECKHX'B rocyaaperBaxs npusHaorh Rehm, Allgemeine Staatslehre,
Bb Marquardsen’s Handbuch des 6ff. R., 1899, 8S. 327 ff., 350 ff., Samuely,



= 132 = .

Urakb, MHHACTEPCTBO CTOAL Ke HEOOXOAMMBIH KOHCTATY-
IIOHHBI Opramb, Kakb W HAPOJHOE IpeICTaBUTEILCTBO. xb
COBMBCTHOE CYIeCTBOBAHie, HXD B3anMHAsg O00yCIOBICHHOCTDH
ABIAIOTCH JIOPMIECRIMTE TpehoBaHieMDb [PaBOBOTO TI0CYAapeT-
Ba.—(OOBKEOBEHHO MUHHCTPH 3aBBAYIOTD CaMOCTOATEJIBHBIMI
qacTAMH T'OCYAAapCTBEHHAr0 YHOpaBJIeHid, npiieMb Bb KOHCTH-
TYHIOHHOMD Tocyaapersh HBTb HU O/IHOIL OTpacan HpaBUTeIh-
¢TBeHHOil IBiITe bHOCTH, KOTOpas Ohuia OB H3BATA 3B Cephl
UXB KOMIIETeHIIH; Mesk/1V HHMIL I IVIABO rocyaapcrBa OTCYT-
CTBYIOTH IIOCPEACTBYIONLiA IHCTAHIIN 1). Ho romerurynionsoe
HpaBo 3HAETH TakKe N TAKUXD MUHHCTPOBD, KOTOPHE, y9acT-
By BB [OJNTHIECKOMD PYKOBOAUTENBCTBDS CTPAHO, HAXOAATC
BEs agvuanerpanin. TaroBs MIHHCTPH 0esb moprdens, uspber-
Heie AHDIiN 2), Beabrin, Bh 0CO0EHHOCTH PaHHeMy Iepiojy es
KOHCTHTYIioHHoM weropin 3), @pannin npun Hanmomeond III, rab

Princip der Ministerverantwortlichkeit in der constitutionellen Monarchie,
1869, S. 5, Pistorius, Die Staatsgerichtshofe und die Ministerverantwort-
lichkeit, 1891, S. 3, Frisch, Die Verantwortlichkeit der Monarchen und hoch-
sten Magistrate, 1904, S. 163, Passow, Das Wesen der Ministerverantwort-
lichkeit in Deutschland, 1904, SS. 41 ff. m ap.—HWas pycckaxs nucare-
aeit npod. A. C. Aunercbers, BesorsbTeTBeHHOCTE MOHAPXA M OTBBTCTBEN -
HoCTh mpasureasersa. 1907, erp 32 em., B. M. Teccens, 85 ¢0. » LTOTHTH -
qeckiii erpot m r. m.,% 7. I, erp. 166, 177 ca.,, C. A. RorasapeBckii, Koneru-
TyrionHoe rocymaperso, 1907, erp 170 ex, K. H. Cokonors, ATOAB O
napaamenrapusmb, BB Bber. Ilp., 1906, k. III, erp. 58 ca., H. . Jlasa-
pesckiii, BB cOOpH. ,Kounerurymionnoe Tocynaperso”, msm. 2, crp. 202,
A. A. Amexcbens, Kb yuenio o mapaamenrapusmb, 1968, erp. 53 ci, A. A.
Kuaums, OTRBTCTBEHHOCTE MUHHACTPORS, 1909, crp. 73 eca., 327 ca. m nap.

1) ,Jeder von ihnen, rosopurs Ronne, fihrt die ihm anvertraute
Verwaltung selbststindig, unter unmittelbarer Verantwortlichkeit gegen den
Konig. Cwm. ero Staatsrecht der preussischen Monarchie, 5 Aufl. Bd. I,
S. 253.——Touno rTakxke Kerchove de Denterghem mons mMeHeMb MHHHCT-
poss pasymbers Bebx® Thxb, ,qui placés au sommet de la hiérarchie ad-
ministrative agissent sous la surveillance directe du souverain, sans recon-
naitre d’autre supérieur que celui-ci®. Cm. ero De la responsabilité des
ministres dans le droit public belge, p. 54. Cp. rarme H. Schulze, Das
preussische Staatsrecht, Bd. I, S. 250, Mohl, Die Verantwortlichkeit der Mi-
nister, 8S. 105—106, Samuely, Das Princip der Ministerverantwortlichkeit,
S. 62, Hauke, Die Lehre von der Ministerverantwortlichkeit, S. 72 u ap.

2) Dupriez, Les ministres dans les principaux pays d’ Europe et d’Am¢-
rique, vol. I, pp. 36 suiv.

3) Dupriez, ibid., p. 211, a Tarme Kerchove de Denterghem, op. cit,,
pp. 55—56.
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UXD 0053aHHOCTH 3aRJI0YAJINCH, COIVIACHO C€T. 5 HMIepecRaro
nexpera 24 HoaAOps 1860 roja, BB TOMDB. ,UTOOH salAIIATh
mepeid najaraMi cOBMBCETHO ¢h NPesUJIeHTOMb 0 YIeHaMI Tocy-
JapeTBeHHaro cogbra npaBHTeNLCTBEHHBIE 3aKOHONPOERTH® ') 1
T. 1. Coaa ske MOKHO OTHECTH I MHUHHCTPOBL-NIPE3H1eHTOBH
Bb TOMD Caydah, Korja KOMIETeHIlis NXb CBOAUTCA TOJBKO KD
o0beuHeri0 AbareabHocTH OTUBJABABIXD MUHICTPOBD, Kb YCTa-
HOBJIEHI0 eJNHCTBA ylupaBJeHis 2).

EerecrBenHo, 94T0 MHHHCTPH, CJYRA BBpasuTe aMu o01e-
CTBEHHAro caMoolpeabiaeHis BB o00gacT T1ocyiapcTBeHHATO
ylpaBleHid, JOJKHB COCTABJIATH U COCTABIANTD RDL JABIiCTBU-
TeJbHOCTH eJuHoe IUbjoe, 0AHO yupesI1eHie, HasbBaeMoe Ka-
OMHETOMD WJAH COBBTOMB MUHHUCTPOBD, YICHB KOTOpPAro HcElo-
phAyTE OaHUM I TH ke noJauTHYeckis yOobskaenid, c¢BA3aHB
o0IIIMD TOJANTHYECKUMD HalpaBJleHieMb. BB TrocyaaperBaxsb
napJlaMeHTapHEXD ATO eJUHCTBO IOJUTHYECKUXDB B3IJVIS/10Bb,
ATa COJMJIAPHOCTH MBICAN 1T AbiicTBiA BHCETYNAITH IOpasao Ha-
riagaaabe n sgcabe, wbwb BL roeyzapersaxh  KOHCTHTYILIOHHO-
ayanauerndeckuxsb. Ho u 3aben TpeGoBanie MUHHCTepCTBa, 1bit-
CTBYOIIAT0 Kakb ejnHoe 1wbioe, apisgercad Hen30BmABIMD, n00,
no crpaBeaInBoMy s3ambuanino Kiunera, ,cBo00aHOE OTH BHYT-
peHHNIXb nporuBopbuUiil ympasienie rocyaapcTBoMb COBEpIIeH-
HO He BO3MOSRHO (e3Db COrJameHid MUHICTPOBBH OTHOCHTEILHO
o01aro HalpapJeHls IOJUTHKI M OTHOCHTEJIbHO OTABILHHEXD
Ba:RPBIX'D BOMpPocoB® ajvmuHuerpanin. llostomy wroazerTnBHOE
MHIHHCTEPCTBO SBJASETEs HeOOXOAUMBIMD  YVUpesk/I1eHieMb Kask-
AAro TOCYJAPCTBA HE3aBMCHUMO OTH TOT0, OCHOBAHO I TaKoe
MUHHCTEPCTBO Ha 3akond, wian wbrn, Bb xapakreph ero yer-
poiicTBa, BbH 00beMl ero moJHOMOYIN CRamyTCsa O0COOEHHOCTH
kasaaro orabiabHaro rocyaperBa. Ho camoe cymecrBoBanie

1) Dupriez, ibid., vol. 1I, p. 317, a Tarme Demens, OCHOBHBIA HATAIA
rocyaapers. npasa, 7. I, erp. 136.

?) BoaMOKHOCTE TAKUX'B MHHHACTPOBB-NIPEBHAEHTORS NPEJIBHIATE 3a-
koHoaTenberea Bearpin, sak. 111 1847/48 1., § 10, Cep6iu, xoncr. 1903 r.,
§ 131, Poccin, yrass 19 oxr. 1905 r. o npeoGpasopaniu corbra MHHHCT-
poB®h, ¢r. 6 BB cBH3U co cT. 2 U 3 u aAp.— Bopovems, HbroTOpBIA ToCyHap-
CTBA HEe NPHU3HAITH CYMIECTBORAHIA MUHHCTPOBSH Geah moprdens: Basapis,
3ak. 4 ioHs 1848 r., cr 1V, Carconis, womer. 1831, § 43, BiopremGeprs,

i

xoncr, 1819 r., § 51, Hunepranas:, wouer. 1887 r., er. 77 m ap.
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ero He 3aBHCHTHL OTH NPOU3BOJA IJIABH IocyJapcTBa I MITHH-
CTPOBD, TaRD KAKD TPefoBaHid e INHCTBA I'OCY/IAPCTBEHHOH AKI3HI
NGUKRHE TIPOJIOSKITE ce(h T0pory BOHOpeRM IIPOTHBOABIICTBII
OT/BIBHBIXD JUIE. [[09TOMY ROJIJIEKRTHBHOe MIHICTEPCTBO BCIOLY
MOKONTCS HWa npapbh, Beway sABJIsgercsa He0OX0AUMOil npeauo-
CBUIKOI (DYHRIIOENPOBAHIA KOHCTUTYHIN I KOHCTHTYIIOHHOI
orgbrerserroctn® 1). Borb modemy BBH TBXH Trocy1aperBaxb,
Bb KOTOPHIXH KOHCTHTYLIOHHAA (popMa CJY:KNTD JMIIL BHbBII-
Heil 000JJ09KROM, JHINbL TPHKPHTIEMb pernMa JUIHaro rocruol-
CTBA, OTCYTCTBie COMIMIAPHOCTII MESKAY MHHITCTPAMII CIEI[aIbHO
oroBapubaercs BL camoil romernrynin. Taxs Bo Ppanmin roH-
CTUTYIISA 1852 roja, CaHRIIOHHPOBaBIIAs JIHYHOE yupasienie
Jlorosnka Hamoseona, nmocranoB/iIsia Bb CT. 13, 9T0 ,MHHICTPH
3aBUCATDH TOJBKO OTH IVIABH TOCYIapeTBa; OHM OTBBTCTBEHHH 32
AKTH MPaBHTEIHCTBA 110CTOJABKO, MOCKOJBKO BTH AKTH HXD Ka-
calTesa; Med1y HUMH HBTH COMIIAPHOCTH; OHM MOTYTH OHTbH
00BHHEHBL TOJHKO CEHATOMDB® 2).

1) Jellinek, Verfassugsianderung und Verfassungswandlung, SS. 33—34.
— ,Die Solidaritit der Minister, rosopurs Frisch, ist die einzige Moglichkeit,
eine wirklich in allen Fillen wirksame Verantwortlichkeit zu erzielen.So selten
auch die Verfassungen sind, die expressis verbisdas Erfordernisder Solidaritit
aufstellen, so ist sie doch fast nach keiner tatsiichlich ausgeschlossen. Die
ganze Entwickelung des Ministeriums gehtdarauf hinaus, eine faktische Soli-
daritit zu bilden® Cwm. ero Die Verantwortlichkeitu. s. w. S. 224, a Taxike
Hervieu, Les ministres, leur role et leurs attributions, 1893, pp. 156 suiv.,
A. C. Anerchensb, BesoTBBTCTBEHHOCTE MOHADXa H OTBBTCTBEHHOCTH Mpa-
purenbersa, erp. 24 cabma, B. D. Hoapxe, Ogepru pyc. KOHCT. Npaka, Bb
Mseberiaxs CIIB. Momur. Uaernryra, T. IX, B. I, erp. 35 cu, K. H. Co-
KOMIOES, JTI0A6I 0 mapiaamMentapusmb, Bb Bter. Hp., 1906, xm. HI, erp. 55
cia.— [IpapiiIbHBEIMD TTOATOMY RayReTCs HaMb nepeancienie A, A. JKHIMHBIMD
cpeny IMPHUBHAKOBH, XapAKTEPHLIX® JUIS MHHHCTPA BB KOHCTUTYIIOHHOMD
rocyaapersh, ¥ NPHHAIIEARHOCTH ero ,Kbh COCTABy BBICIIALO, 00 beTHHAI0-
maro seB OTPACHH YIPABIEHif yupesjeHis, HasbBaeMaro 00BIYHO KaOH-
HeToMb mam combroms MuaHCTpoBBHY. CM. ero OTBBTCTBEHHOCTH MUIHHCT-
pOBB, cTp. 57.

?) Bp nporsamMarnid, KOTOPOH CONPOBOEAAIOCH ysnaHie KOHCTHTY-
i 1852 1., JJiogosurs HamomeoH® Tarb onpexbasirb TOJOKeHIe MHHU-
cTpoB®: ,lmaBa rocymapcersa, Gyaydn oTBBTCTBEHHBIM, JOIMeRD 1 BHCTBO-
BAThL CBOGOIHO H OeampensircTBeHHO. OTCI01a—HEOOXOAUMOCTD uMBTH MH-
HECTPORS, KOTOPHIe OBUIH Obl yBAa/RAeMBIMH I ABTOPUTETHBRIMI €10 coTpy -
HPKaMH, HO KOTOpHle He 00pasoBLIBAIN OBl coboii orsbrereennaro rabim-
HeTa, COCTOAMIATO H3B COJMIAPHBIXD WICHOBH—ITOrO IMOBCEAHEBHARO npe-
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Bb HBEROTOPHXD rocylaperBaxd 8T0 eUHOe MHHHCTEPCTBO
BOBCEe He HaxoAUTh cedb onopsl BB 3akonb. Tarb BE AHDIIN,
rab kaOUHETDH ABAdercsd Bb HacTodllee BpeMs IbiicTBHTeNb-
HBIMD PYKOBOJINTENeMb CTPaHbl, HEeHTPOMb Il CPeloTodieMb Beeil
esd IOJUTHYeCROIl (KHU3HW, OHB ,He MpH3HAHD 0 CHXDL IOPbH
HUKAKUMDB CTATYTOMD, HIKAKHMD [0J0MeHieMDd o01aro mpasa,
HIKARUME pbhuleniews Toil winm Apyroii H3b Dajlarb oapaa-
MeHTa 1).

B1b apyruxs roeyaaperBax’h ¢yUIeCcTBOBAHIE €0 OATBepik-
JlaeTcs KOCBEHHBIMU 3aKOHOJATeJbHBIMI ompenbiaeniamu. B
Bexaprin an goHeTuTyHisA, HU 0T AbJALHBIE BAKOHL HE COAEPIRATD
I0CTAHOBICHI{l, Opranusylomnxs cobrb MUHHCTPOBD. (OaHaKo,
Bb CAMOil #e KOHCTUTYIIN uMbBoTes cerarby, Npeanojiaraoilisl
ero HaaIu4HoCTh. ,Co BpeMeHH CMepTH KOPOJId—IJacuThb, Hanp.,
eT. 79.— W 0 NpHHECeHidg HNpHCATH HACTBIHUKOMD TpPOHA MJH
PEreHTOMb  KOHCTUTYILIOHNKSA [10JHOMOYISA KOpPOJIA  ocyliecr-
BIAOTCA 0TH HMeHn Oeabrifickaro Hapojaa coBBTOMD MUIHHCT-
poBb 10AD uUXb orBbrerBennocrnio ?).—Bb Ilpyecin opranu-
salis Munucrepersa (Staatsministerium) moasepriacs, lpasia,
TOYHOI 3akoRoAaTenAbHO HopMipoBrb. Ho n s1hes nu B KoH-
CTUTYIiI, HI BDb CHEUIAJbHBIX'b 3dKOHAX'H, TPAKTYOULIXD 3TOTH
BOIIPOCH, MBI HE HaXOJUM'b YyKasaHiili Ha To, 49TOOB IIPYyCCKROE
MHHUCTEPCTBO ABJIAI0CH OpPrallHIecKuMD IBABIMDB, XOTH BL TO-
Re caMoe BpeM# OTABJIBHBEA 3aKOHOAATEIBHBIA 11OCTAHOBJIEHIN
H OTHPABIAITCA O0TH MBICAHN 00b ero cylecrsosaunin 3), 11
bBuemapes BB cBoeil pbum, nponsmeceHHoil BB HPYCCKOMD
Japararb Bb 1872 rojy, moaATBepAnIb 3TO, 0TBbBYaa Ha 3al-

HATCTBISE JTUIHOH BOJM DIIaBBI I‘O(‘.yﬂ\an(:TBa,l BTOr0 BLIPAREHIA TMOJTHTHKIL,
ucxoaAmeil 0Tk NAJIaTh U HOATOMY IOJIBEDP/REHHOIT MOCTOHHHLIME KOIeda-
HIAMB, MCKIOYAOIUM S BCAKYIO HOCABI0BATONLHOCTh, BCAKOe npuMbHeHie
npaenabHoil cucremsr®. Cm. y Duguit et Monnier, Les constitutions et les
principales lois politiques de la France depuis 1789, 1908, p. 271.

') Cunmeit Joy, Docynapersennstit erpoit Aurain, 1908, ¢rp. 9, 13—11.
Cp. rmaxae Todd, Le gouvernement parlementaire en Angleterre, 1900, T.
I, pp. 1suiv,, Hatschek, Englisches Staatsrecht, 1906, Bd. 11, SS. 85 —87 u ap.

2) Cp. Dupriez, Les ministres ete., vol, I, pp. 217 suiv.

3) Cm. npyceryo koreruryuin 1850 roxa er. 57, 58 n 63; orabanHbiN
yRazania em. y Zorn’a, Staatsrechtliche Stellung des preus. Gesamtminis-
teriums, 1893, SS. 18— 49, a raxme y Knischewsky, Das preusische Gesamt-
ministerium, 1902, S8. 59 ff,
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poch onmoro jenyrara. ,llpeamecrByolnifi opaTopb—CKazalb
OHB—T110 MoeMy yObieHilo coBepllieHHO I1IpaBb, KOUAA OHD
VTBEPIRIAETD, UT0 KRNI WIeHb MHHUCTEPCTBA 0JsReHD OBTh
paseMarpuBaeMd €¢b ABYX'h CTOPOHB: BO-IEPBHXD, ¢b TOYKH
spbHig ynpapiaeHis HMB CBOMMD BDLAOMCTBOMD, BO-BTOPHIXD,
Kakb WIEHH O6HIAT0 MUHHCTEPCTBA, ¢'b TOUKU 3p'bHisA ero orpbI-
CTReHHOCTH 3a o0uiia abitcrsis muuucrepersa“ ').—To e ca-
MOE MOSKRHO CRasaTh W OTHOCHUTEJNbHO aBCTpiiickaro MHHHCTEp-
¢TBA, KOTOPOE, TP OTCYTCTBIN NPAMBXD yKasaHiil €O CTOPOHH
3aK0Ha, BCe ke ,BO3BLIIAETCA HA CTEIeHDL OPTaHNYecKaro e/(mH-
ctBa Gaarojaps ToskIecTBY IUBJIHM COXpaHCHIA 3aKOHOMBPHOCTH,
elHETBA 11 Ibaecoo6pasHOCTH BB yHpaBiaeHin® #).

Haromelrb, cyuiecrpyers Iibiaast rpynna rocyiapersb, Bb
KOTOPHXD HTO €/MHCTBO AbATEIHHOCTH MHHHCTPOBDH HAXOAUTDH
cBoe BHpaskenie BbH caMoMD 3akonh. Tarb (panuyscras KOH-
CTUTYIid, OCTAHOBIAA, YTO ,MHHHUCTPH OTBBTCTBEHHH Nepeib
naJaraMil coauaapHo 3a 00y HOJHTHRY HIPaBUTENbCTBA 1
RasRIBi BB oTababpHOCTH 324 ¢BOM cOOCTBeHHBIA JUBicTBiA®, ?)
BMBHAETH UMB BB 0043aHHOCTH (DYHKIIOHUPOBATH BH KavecrBh
opragmaeckaro biaaro *).—Bb IHradin ,eAnHeTBO BB IOTHTH-
YECROI 1 a/IMHHENCTPATHBHOI ThsATebHOCTH BChXh MUHHCTPOBD
IOJIePsRIBACTEST COBBTOMD MHHIICTPOBD, OPraHmsallisa KoToparo
MoApo0HO permaMeHTupoBana jJeKperaMu 21 Jier. 1850 1., 25 aBT.
1876 1. u 14 HoAGpsa 1901 1. 5)—Bb Poccin yrasb 19 orradpa
1905 . 0 Mbpaxb Kb yKpbIuleHio einHcTBa BH NbBATEILHOCTU
MIHHCTePCTRD U TVIABHHXD YNpapIeHill Bosjaraerh Ha coBbTH

'y Opusemeno y Frisch'a, Die Verantwortlichkeit der Monarchen u. s.
w., SS. 221222, Cp. rakme Zorn, op. cit., SS. 53— 55.

2) Tezner, Die rechtliche Stellung des Oster. Gesamtministerinms, BB
Griinhut's Zeitsehrift fiir priv. und off. Recht der Gegenwart, Bd. 22. S§,
300, a rakme 263 ff., Cp. Hauke, Grundriss des Verfassungsrechts, 1905, S.
78, Herrnritt, Handbuch des osterreichischen Verfassungsrechts, 1909, S, 167.

3) Komerurynionneii sakons 25 ¢esp. 1875 r. er. 6.

4) Cyniecrsopanie cosbra MUHHCTPOR® HPEANONATAETCsl CBEPXH TOTO
eme cr. 4 1 7 sak. 25 ¢epp. 1875 r. w cr. 12 sak. 16 iosna 1875 r, a Tarke
PSLIOMB CHEIIadbHBIXD 3aKOHOB'S, NpUBeIeHHHXD y Dupriez, Les ministres
ete., vol. II, 349 suiv., a rarwe y Dcmena, OCHOBHEIS Hadajga rocyi. npasa,
v, II, erp. 180 cir.

5) Om. Dupriez, op. cit., vol. I, pp. 287 suiv.,, a raxme Opuannuo,
[[puBEIANE KOHCTATYIiOHHAro mpasa, 1907, crp. 212 ci.
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MUHHCTPOBDL  HANpasjdeHie n odbeallHedie nbiicrBiii 1/1aBHHEXD
HAYQJIEHUKOBD BBIOMCTBD II0 HmpejMeraMd Kakb 3aK0HOAATeb-
¢TBa, TaKDb Il BHCIIATO I'OCYJapCTBeHHAr'0 YIpaBJIeHia“ *').

111

Byberh ¢p  rbMb BB ROHCTHTYIIOHHOMDB TIocyaapcrshb
pb3ko MBHAITCA N B3aUMOOTHOILNEHIsI Mesay IJ1aBoil rocyaap-
crBa 1 Munmucrpamu.—Eean BB rocyaapershb adcogdi0THOMD, KO-
TOpoe XapakTepusyerca TrocHoJCTBOMD JINYHOH BOJIM BJIACTH-
Teslsl, MUHIICTPH—ero CJayru, 00sa3annble eMy 0e31pPeKoCI0BHEIMD
[OBUHOBEHIeM'b, eCJl OHM HPOBOJATH TaMb BDH sKUBHL JHYHBE
B3IVLSA/IBl BJIACTHTENS], CJAysKaTh OpyldieMb ero HOJUTHRU, 345Ch
OHU—CTpaski 3akoHoMbpuHocTt 1 Irbiaecoo0pasHocTI TocyAap-
CTBEHHAI'0 yIpaBJeHid. COIVIACOBHIBATD ero ¢'b 001eCTBeHHBIMII
CTPeMJCHIAMI U sReJaHIAMU, HANPABIAOTH BB TO PYCI0, KOTO-
poe IpoRJaJbBaeTcs BoJdeil Hapoja Bb JHLb ero upejcraBu-
reaeit. I Hu oapa 06JacTh UpaBUTENLCTBeHHOIT AbATeIRHOCTH
He YKPHTa OTDL HX'D B30pPOBD, BCs OHA pasBUBaercs M0AL HXb
KOHTPOJEeMb, 3a Kam/Ablil akTb ed OHU OTBBTCTBeHHH INepeab
HAPOJAHBIMIL HPeACTABUTEAMI 2).

Ho BB TO e caMoe BpeMs IilaBa Iocy/JapCTBa—MOHAPXD
BOBCE He H30JUpPOBaHb OTH y4Yacrid Bb IOBCEJHEBHONH sRHU3HU
roecy/japcera, He IOCTaBJIeHb BH TO HeTpaabHOe I0/105ReH]ie,
Bb KOTOpOMH pucyerb ero Romerams. [[bareanbvocrs ero He
OrpaHnymnBaeTcd Taksmke, Kakb AyMawnTh Jopenns [llreiinsn.
npog. AuekeBerb m ap., ¢Tporo oupebIeHHEMII aARTAMI, IIPH
BHIIOJIHEHIN KOTOPHIXD OH'D HE MOMKETDH COBEPIINTH HenpaBoMbBp-
HBIX'D ITOCTYIKOBD, TOrJa Kakb BCH Th rbaHig, ROTOPHSA MOTYTH
HAPYUIUTH 3aKOHLL, IIepe/1alorest oTBBTCTBEHHOMY IIPABUTEJILCTBY.
CoBpeMeHHBIM'L 11PaBOCO3HAHIEM'h MOHAPXDH KBAJHPIUIIPYETCH

1y Cr. L.—Cwm. raxme Berymienie ks yrasy. mr. no Casnuy, Hossrii
rocyiapcrsesnslii erpoit Pocein, crp. 28—31. Cp. er. 120 ocn. zak. 1906 1.

O combrb MHHHCTPOBH TOBOPHUTH TaKKe M KOHCTHTYHi# Boarapiu
1879 r. BB er. 148—151.

2) ,In diesem Sinne, roopmrs Laband, deckt sich der Bereich der
Verwaltung mit dem Umfang der konstitutionellen Ministerverantwortlich-
keit*. Cm. ero Staatsrecht des deutschen Reichs, 4 Aufl., Bd. II, S. 163. Cp.
rarywe H. Schulze, Das preussische Staatsrecht, Bd. [, S. 250.
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BB KavecTBb oprama rocyjlaperseHHoii Biaactd, cyObeKTOMb
WM HOCHTeJeMD KOTOpOil sBJsgercsa caMo TOCyJZapeTBO Kakb
eqnHoe 1hiroe, Kawbp opuandeckas JAMYHOCTh. l[looskenie ero
cpeal JApyruxb rocyJapcrBeHHBIX'D OPIaHOBD, IpaB/Ja, YpPesBHI-
YailHo cBoeoOpasHoe, HCKI0UYUTeabHoe. OHB—BBHICHII 0praib
BBH TocylaperBb BB TOMD CMBICAB, 4T0 HH 0AHO H3MbHeHie
ero KOHCTHTYIIIH He MoskeTb OHTHh IpOBeleHO Oesb coriaacis
sroro oprada. llostomy Eanugerb OTHOCHTDH (PpPaHIy3CKYIO
KOHCTUTYIII0 3 ceH. 1791 rojla Kb THIOY PeCIyOJMKaHCKUXDb Cb
HacrbACTBEHHBIMB TVIABOH TocyaapeTBa, TakKb Kakb OHA [MOCTA-
HOBJIsLIA, uTO pbileHis 3akoHojaTeabHAT0 cOOpaHis, BHOCHBIUIA
usMbHenis BB KOHCTHTYLID, He HYJKIAWOTCA BB KOPOJIEBCROM
caukmiu 1). CepXb TOro MOHApXY HPUHALIERNTD COBOKYIHOCTH
N3BBCrHBIXD MOJHOMOUL, OTHOCSIINXCA Kb 00JaCTH 3aKOHOa-
TeNBCTBA, YUPaBJIeHIs 1 ¢y/aa, JAaloMiXb BO3MOKHOCTL BHABTH
Bb HEMB HEeHTPDb, o0beaunHsouiil codoii Bew abdareIbHOCTh T'0-
CyAApCeTBa,-—CHJIY, OPHBOAAILYI Bb JBMKeHie Bech rocyjap-
CTBeHHBIIT Mexanuamb.—Hackoabro Beauro ABiicrBurexabroe
ydacrie MoHapXa BB MOJIUTHYECKOH JKUBHH CTPAHBL, KAKb 4aCTO
BHCTYIAETH OHD BbH rauecTsb jbarejnbHaro es Qaxkropa, 9To
3aBUCHTH 0TH Ibjgaro paja yeaoBiil—HCTOPHYECCKNXD, MOJUTH-
YeCKNX'b, CONIalbHBIXL M Ap., BB KOTOPHIX'H HAXOAHTCA TO I
HHOE TOCYTAPCETBO. ,3HAYeHie MOHApXin BB HAPOJAHOH IKUBHH,
crupagejiinpo 3awbuaers C. A. KormapeBekiil, cauimkoMd CB:-
3aHO €¢b MCTOpHUYECKIME BBpoBamiaMH 11 NepekHBaHisAMI, C€b
HATIOHAABHLIMY 3aCAyraMil JUHACTIN, €b HAIIIYHOCTHH UBBbH-
CTHADO 3alaca YyBCTBDB JOAJBHOCTH I IiaTera, HE IOKPHBAL-
MUXCST YTIINTAPHBIME CO00pasReHiaMII o moauTiHIeckoil 1bie-
coodpaspocTn® 2). MOsKRHO TONBKO CKasaTh, 4T0 Bb OJHUXD TO-
cylaperpaxb-—IapJaMenTapasbixs 910 yuacrie CpaBHUTEIbHO He
BejarKko. 1 1aBHAsA, JOMUHUPYOMIAS POJdb OPHHALIEKNTD 31BCH
HAPOHOMY TIpejicraBnTeabeTsy. BoRKpYI™s Hero KOHLUEHTPUDYeTe:l
POCYIAPCTBeHHAS] SRUBHD, OTH HEr0 HCXOAATH HMIYIbCH, JIBH-
rapoiie ee Bb TOMB WM HHOMD HaIpas/leHid, XOTd Bb TO iKe
caMoe BpeMsa u 3ibcb uyBeTByercs BiisHIe MoOHapXa, T0CTH-

1) Constitution du 3 septembre 1791, tit. VII, art. 4.— Jellinek, Allge-
meine Staatslehre, pye. mep. 1908, erp. 506.
2) (. A. Rormapesckiii, KoHCTHTYIIOHHO® IOCYAapCTBO, CTP. 180.
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rapiee MHOrAa Aame s3HaAYNTeaIbHONH cmiasl. Torjga karbp BB
KOHCTHTY IOHHO-IYAJIHCTHYECKIX'D T'OCYAAPCTBAXD BJAACTH, NpH-
Ha/IesKalias MOHaApXy, NpoABJASeTcs ropasjio spye, BHIYEIbe,
OH'D 4Yalle HAIIOMHIHAETDL TaM'b O CBOEM'b CYILLeCTBOBAHIM, INIPH-
JaBasg MOJAUTHYECKOI JRU3HIT TocyJaperBa XapaRkTepHBIS HYepThH
¢BOCH HHANBUAYAJIbHOCTH, Brpouemsb, HE00X0AMMO OTOBOPHTHCH,
YTO I TaMb €b MOCTENeHHHM'b yBeJInYeHieMb coliajlbHaro pbea
HAPOJHAT'O HpeJcTaBUTeNbeTBa, €b pacliipedieMb ero KoMIle-
TeHUin HalJg0JaeTcsa TeH/JeHIidA BD CTOPOHY YMeHBIIeHIsS JInd-
HArO BISIHIS MOHapXa M yBeJdHYeHis 3HaYeHis 1 aBTopHTeTa
o0IIecTBEHHAT0 caMoolpe rbirenis.

Ha-paay c¢b aruyb MoHapxb 0e30TBBreTBeHh. IT0 110J10-
JReHie 1IpejcraBjadgerns ¢o6010 0AMHD U3B JA0IMaTOBbL COBpPeMEeH-
HAr0 KOHCTHTYIINHHArO HOpaBa ') M IpoOXoAUTDL dYepesdh Beb
KoHCTHTY N ?).—HBROTOpRIE NIcarean 060CHOBLIBAIOTD ATy (e3-
OTBBTCTBEHHOCTH MOHapXa OPUIIYecKIMI 10BoAaMIl. MoHApX'D,
POBOPATDH OHH, SABJIAeTcs BHCIINMD OPraHoOMb BB rocyiaapersh
1 Bb Ka4YecTBB TAKOBOTO HE MOKeTH OBITH TOJACYAHBIMb HUKA-
KOMY JIpyroMy Oprafgy:; Bb UPOTHBHOMDB ciaydah oH'b JIHITHICH
OBl CYUIECTBeHHHIXH CBOICTBDL BHICLHIAr0 Opraga, TaKb KaKkb
CyAbs, MOCTAHOB/IAA 10 OTHOIIEHIO Kb HEMY TOTDH W WHOM
HPUTOBOPDL, [oOajlaers B'H NOJ0JKeHie BHCIIATO, HaAbh HHUMD
CTOAINArO opraHa 3).

1) ,Den Schlussstein des Konstitutionalismus, rosopurs Frisch, bil-
det die Unverantwortlichkeit der Staatshiupter und die das mnotwendige
Korrelat darstellende Verantwortlichkeit der Minister®. Ca. ero Die Verant-
wortlichkeit der Monarchen und héchsten Magistrate, S. 104,

‘) ABcrpist, 3aK. 065 OCYHIECTRICHIM TIPABHT. H HCTOJHHUT. BaacT 21
aek. 1867 r., er. I, Baapis, wouer. 1818 r., orx. II, § I, Beanria, KoHCT.
1818 r., ¢r. 63, Boarapist, koucr. 1879 r., er. 8, Benrpia, sax. III 1847/48 r.,
§ I, Tpenis, xomer. 1864 r., cr. 29, Ilanis, komer. 1866 r.. er. 12, Hemamis,
koHeT. 1876 1., cr. 48, Mraaisi, komer. 1848 r., er. 4, Hanepaanup, KOHCT.
1887 r., er. 54, Hopeeris korer. 1814 r,, er. b, Hopryramis, korer. 1826 r., er. 72,
IIpyecis, kouer. 1850 r., er. 43, Poccis, ocH. sarg. 1906 r.,’ er. 5, Cep6ig,
rorer. 1903 r., § 40, IIsemiss, kower. 1809 r., er. 3, Auonis, roner. 1889 r,,
cT. 3 m 1p.

) Ca. Jellinek, Allgemeine Staatslehre, pye. nep. 1908 r., erp. 509 ci.,
Walther, Das Staatshaupt in den Republiken, 1907, S. 159, G. Meyer, Lehr-
buch des deut. Staatsrechts, 6 Aufl., 8. 247, Ronne, Staatsrecht der preus.
Monarchie, 5 Aufl.,, Bd. I, SS. 206 ff., Bornhak, Preussisches Staatsrecht,
Bd. 1, S. 132, B. B. Hsanosckiit, ¥Y9e6unrs rocygapersennaro npasa. 1908,
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Exasa am MoEHO ¢b 8THMDB coraacurbesa. CropaseinBo
0TMBIAITH, YUTO CY/IbA, OCYUIECTBIA IIOPY YeHHBIA eMy (PyHRILIH,
OXpapds TpaBoOIOPSAJI0KD BH rocyaapersh, BoBce He IIpeTeH-
Ayerb Ha II0J0:KeHie BepxoBHAro opraxHa, He npiodpbraers
imperium’a Halb JumaMmu, emy mnojgcyiaasMi. HeocmoBarenb-
HOCTH 3TOI'0 JI0BOJAA IOJATBEpsIaeTCsS M HCTOPUYECKH, HNMEeHHO
CYUIECTBOBaHIeMb BDb 3I0XY CpeJHeBBKOBHA, a Tak:ke 1 Bb HO-
Boe BpeMs I'0CyJapCrTBb, Bb KOTOPHXD MOHApXH IIPU3HABAJNCH
oTBbTCTBEHHBIMIL ).

Besorpbrersennoers MoHapxa npejicraBlsers co00l CKO-
pbe moanTHYeckiii NpHHIUI'L I KOpPeHUTCs OHA Bb coo0paske-
HIAXD IBaecoo0pasHocT, B YCJA0BIAXD IBI0eTH 1 (301MaCHOCTI
rocyaaperBa. ,¥ e [HOJHTHYeCKill ¢MBICID PUMISHD, I'OBOPUTH
o aroMy noBoay Ppuurb, Npu3HaBa/JIb, YTO BB HHTepecaxdb (es3-
OMACHOCTH TocyjaperBa HeoGXoAnMa 00bSBUTH BHCIINXD Ma-
I'HCTPATOBD CBAILCHHBIMI U HENPUKOCHOBEHHEIMI HA BpeMs: BhHI-
IOJIHeHId HMH CBOUXB 0043aHHOCTel, I OHU TBep/0 JepsiKaaich
sToro npununna. Heropis BebXb BpeMeHnh W HApPOA0BD IOKA-
3HBaeTDh, 4TO MpuBJeyeHie Kb O0TBBTCTBEHHOCTH BHCIINXD Op-
FaHoBb HE CAYMKHTD KO 06Jary rocyjapcrsa: 0HO IOpaskaeTb He
TOJBKO IJaBy rocyaaperBa, HO U Bce IPaBUTEJILCTBO, BCe rocy-
Jdaperso. O0bABHTH MoHapxa OTBBTCTBEHHBIMD 3HAUHTD JIUIINTH
€ro TPOHA, BHAYHTDH 3aHECTH PEBOJIIOIIH Bb YUCEI0 CPeICTBD MO~
THYeCK0Il GOpbOB, PEKOMEHIYeMBIX'D caMoil KOHCTHTYIied® 2). —
Borp moyemy m BB pecmnyliaukaxb [JaBhl OCyAapeTBb  (pak-

crp. 231 m ap.—Crona ke mMoxHO orHectH Samuely, Das Princip der Mi-
nisterverantwortlichkeit, S. 55 ff., Hauke, Die Lehre von der Ministerverant-
wortlichkeit, S. 4, ero ske, Die geschichtlichen Grundlagen des Monarchen-
rechts, 1894, S. 131 ff. m ap.—Lorenz Stein o6ochoBEIBaeTH 6e30TRBTCTBEH-
HOCTB MOHAPXa THMB, 9TO HmpenocTaBiseTs eMy Tarylo o0aacrsb abaresnsb-
HOCTH, KOTOpas HCRI0YaeTsh o000 BOBMOKHOCTEL NpaBoHapymeHii. Cu. ero
Die vollziehende Gewalt, 2 Aufl. Th. I. S. 139. Agagoru4asslii B3rI4/1b IPo-
BoauTs npod. A. C. Anercbers. Cm. ero BesorsbrerBeHHOCTH MOHApPXa U
OTBBTCTBeHHOCTE IpaBUTedbeTBA, cTp. 15—-16.

1) IMonpo6ute cm. y Frisch'a, op cit.,, 108 ff., Passow'a, Das Wesen
der Ministerverantwortlichkeit in Deutschland, 1904, 6 ff u np.

2) Frisch, Die Verantwortlichkeit der Monarchen u: s. w., S. 130.—
Beaorsbrersennoers MOHApPXaA MOJHTHYGCKHMH CcOO00OpaKeHIiAMH ONpPaBIIbI-
BaloTs Passow, op. cit. SS. 9 ff., Gerber, Grundziige des deutschen Staats-
rechts, 3 Aufl., S. 80, Demens, OcHOBHBIA HaYaJda IOCYJAPCTBEHHATO TpaBa,
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THYECKI TouTH Oesorbrersenns. I[IpaBra, pecmyGInKRaHCKIA
KOHCTUTYIIIN, OTHpaBIAdAch OThH IPUHIHIA HAPOIHATO CYyBepeHH-
Teta, TpeOyoILaro oTBBTCTBEHHOCTII BCAKOH BIAcTH, OTH HEro
yexoaseit, He abrawTb HUKAROTO HCRJIAWLYeHid Jaske 110 0THO-
HIeHI0 Kb JUOAMD, BAHIMAOILIMD BHCIIee 110J0sKkeHie Bb T0-
cyaapereb. ,Bb peenytankb—rosopuas Ilackaian Jonpa, Bnocsd
Bb 1878 rojay Bb Iajary JeOyTaToBh HpelloskeHie saroHa 00D
OTBBTCTBEHHOCTH NpesujeHTa - BJacTh He CcoGCTBEHHOCTh, HO
(YHRIIA, 1 rpasmIaHmiib, elo objJe1enanil, oTBbrerByers mepenb
HapoJAOMB W/I ero IpeAcTABHTeJAMII BB TOMb, Kakhb OHb BhI-
HOJHIIB CcBoeil MangaTh. ()0/1a1ad MOJHOMOYIAMI BpeMeHHBIMII,
NPU3BAHHBI KO BJACTH CeroJHd ¢b TBMB, YTOOL CIORUTH e€e
¢b celds 3aBTpa, OH'b Beerja JHUIOMDB Kb JNIY C€b HAUlOHAJIbL-
HBIMB mIpaBocylieMs* !). Ho onb orpammumsanrh Ty OTBbBT-
CTBEHHOCTH IVIABHL TOCYJAapCTBA BO3MOSKRHBIMB MHHUMYMOMD I
JUIIATD ee Ha Ibab Besararo uparTHYecKarc sHadeHisd.
dpaHnyscrasg KOHCTUTYHiA [MOCTAHOBJAAETD, 4YTO ,IIpesi-
TeATh OTBBTCTBEHd TOJIbKO BB Caydah rocyIiapcTBeHHON M3Mb-
ga“ 2). Romernrynia Cbsepo-AMepurancknxb CoeqnHeHHBXD
[IraroBb HpHCOSANHSETD ClOJA ellle ,B3ATOYHNYECTBO UL Jpy-
rig TAKKIA npeeryimienia m npoerynkmn® 2). Ho yeropia uxmb
3HAeTH JNIIL 0AHOTO npesijgeara— AnApiy /[#oncoHa, IPOTHBD
KoToparo ObLI0 BosOysmIeHo cyaeOHoe IpecabpoBagie, 0KOHYHB-
meecd, Kakb N3BBCETHO, onmpasaanieMb 00BHHAEMAaro, TAkb KaKb
HI 110 OJHOMY H3H OOBHHITEILHHXD NYHKTOBH HE BHCKA3AI0CH
Tpedyesoe O0JBIIMHCTBO JBYX'D Tpereil cemaropoBs. M ,cayuaii

1. I, erp. 80 ca., Opaango, IIpuHnunel KOHCTHTYIIOHHATO NpaBa, crp. 175,
H. 1. Ilanienxro, IIpaBoBoe rocyaapcTBO M KOHCTHUTYHIOHAJMAMD, OTT. U3h
B. II. 1906, xu. I, crp. 30, A. A. Anerchess, Konrpacurauporanie, ero ana-
qeHie H 00beMB B'h KOHCTUTYHIOHHOMS npasbh, orr. nas 7. M, 10, 1906, ka. 3,
erp. 25, H. H. Jlasapescriii, J/leknin no pye. rocyma. npasy, 7. 1, erp. 142 ca.,
A. A, 'Rummas, OrebrerBeRHOCTHL MHHHCTPORSD, CTp. 45 ea. m Ap.

1) Iur. mo Perrin'y, De la responsabilité pénale du chef de 1'état et
des ministres en France, 1900, p. Gl.

?) Konerurynionuntit sakous 25 gesp. 1875 r., cr. 6.
3) Komer. 1787 1., er. II, paa. V. —Ilowru apamorunymoe mOCTAHOBIE-
Hie BH MercHraHckoil womeruryninm 1857 ., er. 103. Hbcroabko mupe Tpak-

Tyercs BOHpPOCh 00b OTBBTCTBEHHOCTH MpESHIEHTA BB OpPaswiIbeKOii KOH-
crurynin 1891 r., er. 54.
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¢b JlmoHCOHOMD JlOKaswBaerb, ropoputrh Chambrun, kakb
TPYAHO NPEANPUHATH BB GyAyUeMs 01000k mponeces. [lourn
HE BOBMORHO BecTH O0O0BHHEHie WIPOTHBL Npesnjenra, pasBb
TOJAbKO OyAerb J0KasaHo, 4T0 OHDL COBEPIUIID IpecTyllieHie
IJIM TPOCTYIIOKRD, KapaeMble YIOJ0BHBIMD KOAeKCOMb yHim“ 1).
Tarkoe noaoskenie DJeMen’s cunTaeTsh BIOJAHD IbaecoolpasHEIMD,
OTBBbYAUNMD HHTEpecaMb CTpaHbl. ,XOTS [M0JBEepruyTh IIpe-
crbloBanio mpesueHTa paHplile UETeYeHis ero MmoJHoMOYiil, ro-
BOPUTH OHDL, BOBMOSKHO U I0PHANYECKH, I Ha NPAKTHKD, HOHTO
npejamoaarano Obl IMOYTH TaKoil ske cepbesHHlil 06IleCTBe HA BT
KpH31eDh, Kakoil npejacraBisgerb PeBOJNOIIA,—KPH3UCH, Kb KO-
TOPOMY MOKHO NpUOBIHYTH TOJBKO BB IO BAHEI KpaiiHocT® *).

Bb mponmiows MB HaAX0AHMb, 0JHAKO, KOHCTUTYIIH, IIPO-
BOBIVIAIIABIIIS HPOTHBONOI0RABI npiaunns. Taks Jlo10BUKD
Haroaeons, ofpamasics Kb (paHIly3cKOMY HApody BB IMPOKJIA-
Manin 14 guB. 1852 rojxa, rosopuas: ,Hammears Bo raapb
XapTil, 4To IiaBa rocyaaperBa 0e30TBBTCTBEHD 5TO 3HATUTD
0OMaHBIBaTH 00lIeCTBeHHOEe MHDBHIE, 5T0 3HAYHTD BO3CTAHNBIATD
(prKLi0, KOTOpas TpH pasa pyuliaack npi rpomh pesosmornii. Ha-
cTosgumas KOHCTHTYIIS, HAUPOTHERD. IPOBO3IVIALIAETD, YTO IVIaBa,
KOTOPAT0 BB H30pajgd, oTBBTCTBeHD Iepeh BaMH, 4YT0 OHbB
BeerJa nmbers npaso oOpamiarbes Kb BamieMy CYBepeHHOMY
CyAy, Aa0B BBl MOTVIM, Bb 00CTOATENLCTBAX'D YpPEe3BBIYAlHBIXD,
NPOAINTE €My cBOe JoBbpie WIM JHIIUTH ero TakoBoTo“ ?),
H komernrynis 1852 roja b ¢r. 5 nocranopasiia: ,llpesunents
pecryGJauRn oTBBTCTBeH'd HepelDb (PpaHIly3CKHMDb HAPOJOMD, Kb
KOTOPOMY OHTD Beerja uMberb NpaBo allleglnpoBaTb® *).

Ho ,orpbrerBeHHocrh Hac bACTBEHHAr0 IVIaBbL T'OCY/ap-
¢TBa Iepeah Halieil, cupaBelINBO YTBepskAaeTb OpPBbe, €CTh
oTpHIAHIe BCAKOH orpbrerBenHOCTH. KAnHCTBeHHO AblicTBITe b=

1) Chambrun, Le pouvoir exécutif aux Etats-Unis, 1896, p. 321.

2) Bemens, Hasp. cod., 7. I, crp. 81. Cp. rawske Perrin, op. cit, p.
13.— 0 ¢arruayeckoii 6e¢30TBBTCTBEHHOCTH NPE3UIEHTA TOBOPUTE Frisch, op.
cit., S. 134, Walther, op. cit, 8. 160, Dupuy, De I’organisation, des attributions
et de la responsabilité du pouvoir exécutif, 1890, p. 50 u ap.

3) Cm. y Duguit et Monnier, Les constitutions ete:, p. 271,

4) Om. xomerurynino 21 mas 1870 r., er. 13, npoBO3IIANIABINYIO TOTE K
HPHHIUN'G 110 OTHOIIEHII0 Kb HMIEpParopy, a Tak/ke HUAEPIAHICKYIO KOH-
craryuio 1815 ., er. 179.
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Hasl OTBBTCTBEHHOCTH—ATO OTBBTCTBEHHOCTH MHHHCTPOBBY ).
To-sme caMoe MOKHO CKasaTh 1T OTHOCHTEJALHO BHIOOPHAIO INVIABHL
rocynapersa. Takag orBBreTBeHHOCTH ocTaeTcs TOJAbKO Ha (Y-
marb. Bb camoms abab, uro npeicrapiasiaa coGoit orBbrerBeH-
HOCTH MNpe3nleHTa 110 KOHCTHTYWin 1852 rojaa? Omva JaBaJa
eMy IpaBo MpeLocTaBIAThH cyay Hapojaa oubAky cBonxsb bil-
¢TBill BB (opwb wiIedtuecunra—IupaBo, KOTOPHMDL OHDL MOI'D
BOCIOJIB30BATHCSA 110 CBOEMY YCMOTPBHIIO M M3b KOTOPAaro OHD
MOI'b U He Abjarh HHUHKAKOr0 yYIoTped/eHisd, ecan HaXoAWIb
a10 A ceba Goabe yaoOGHmEMB. Hapoans no csoeil maniiarush
OBLTH JHUIIeN’h BO3MOSKRHOCTH BBEICKA3BIBATHCS 110 IIOBOLY €ro
AbAaTeabHOCTH; ROHCTUTYIIA 00XOAMIa STOTH BONPOCH HOJHBMD
MosrvyaHiems.— Jlaabe, o6a3anb am oBb 0BG, BB caydab He-
GaarompiarHaro I8 HEro BOTyMa, CHIOMRITL ¢b cedd CBOU 110.1-
HOMOYLS WM JK€ MOI'b YA0BOJLCTBOBATHLCA JAUINL HepeMbHOI
HanpaBJ/leHiss IpaBUTeJALCTBeHHON abareabnocrn? Il ma sT0TH
BOIIPOCH MHL He HAXOAUMb TaMb HHKAKOI'0O OTBBTA.

Urakb, ¢b 0AHOIT CTOPOHBI, TJaBa rocyjaapcerra (e30TBBHT-
CTBeHD, Cb JApyIroii—OHD aRTHBHBII YIEHD I0CY/1apCTBEHHATO
OpraHmaMa, H BB cBoeil IbBATEJLHOCTI OHD MOMKeTH UPIHTH BD
CTOJIKHOBEHie ¢'b IPaBOUOPSIIKOML TOCY/IapeTBa, MOMKETH pas-
BUBATH €e Bb TOM'L HallpaBleHin, KoTopoe Oy/1erb OpOoTHBO-
pbauTh mHTEpecaMd n Gaary Hapoia.—Orcoia ¢b J0IMYecroil
HEOOX0AUMOCTHI0 CaBAyerTDb, YT0 KOHCTUTY IOHHOe [TPABO J0JAHO
06y CJ0BUTH Kask/ Kl IpaBUTELCTBEHHBI aKTh ero corvacieMs Ha
HEero TbXb Opranonb, KOTOPHMT BMBHAETCH B 0043aHH